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INTRODUCTION 

Volume 10 Issue 1 of the Creighton International and Comparative Law Journal presents 

a compilation of articles covering a diverse array of internationally significant subject matter. 

The featured articles discuss the lack of protection for whistle-blowers and the American justice 

system and the malfunctions of their sentencing system. The issues also features two tremendous 

student articles. The first of which discusses the predictability of the 301 Special Report. The 

second article compares the United States and Netherlands and their response or lack thereof, to 

human trafficking.  

As the legal frameworks of varying nations and cultures collide, the pursuit of knowledge 

and understanding becomes ever more important. An open discussion of the issues faced today, 

both at home and internationally, will be instrumental in shaping the world of tomorrow. We 

hope to add to this discussion by providing a platform for presenting pertinent issues and 

questions that cut across national and cultural lines.  

I would like to express my gratitude to the board of editors, staff, authors, and our faculty 

advisor Raneta Lawson Mack. I applaud all of their hard work, which was instrumental in 

assembling this issue. This publication was made possible by their great rigor and care, and so I 

thank each of them for their pronounced efforts.  

–Leah Gleason, Editor-in-Chief, Creighton International and Comparative Law Journal  
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I. Introduction 

The overarching issue behind this comment has been monumentally anticipated and 

planned since the beginning of this Nation. Specifically, the issue of an independent and self-
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functioning government can be traced as far back as Friday, February 8, 1788. On this date, James 

Madison published the Federalist Paper: No. 51 stating in part,  

“But what is government itself, but the greatest of all reflections on human nature? 

If men were angels, no government would be necessary. If angels were to govern 

men, neither external nor internal controls on government would be necessary. In 

framing a government which is to be administered by men over men, the great 

difficulty lies in this: you must first enable the government to control the governed; 

and in the next place oblige it to control itself.”1 

 

Yes, the Federalist Papers sought to ratify the Constitution and were strongly in favor of 

the central government. However, the Papers also provide insurmountable insight to the ideals, 

concerns, and expectations of the Founding Fathers as they drafted the Constitution. One of those 

concerns, as acknowledged by Madison, was the role the government played in governing itself.2 

Madison highlights that men are not perfect and allowing men to govern other men will be 

significantly problematic, therefore procedures must be implemented to ensure there is no abuse 

of government.3 This issue remains highly relevant today, as we discuss Edward Snowden and the 

legal precedent surrounding federal employee whistleblowers.  

First, this comment will introduce the foundational principals behind whistleblowers, and 

laws related to such conduct. Second, this comment will analyze the related authority; expand upon 

the purpose of whistleblowing and whistle-blower protections. Third, this comment will discuss 

recent legislative conduct, in comparison to modern whistleblowers, to determine if there really is 

a distinction. Lastly, this comment will recommend higher protections for whistleblowers, and 

explain their vital role in our society during times of tainted procedures.  

                                                 
1 The Federalist No. 51 (Alexander Hamilton or James Madison), The Avalon Project of Yale Law School, 

http://avalon.law.yale.edu/18th_century/fed51.asp (last visited April 11, 2018). 
2 Id. 
3 Id. 
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II. Background 

i. The Whistleblowing Founding Father 

In 1772, Benjamin Franklin secretly sent an accumulation of letters to the speaker of the 

Massachusetts Assembly, Thomas Cushing, claiming the letters were incriminating evidence 

against Gov. Thomas Hutchinson.4 Although it is unknown how Franklin acquired the letters, we 

do know Hutchinson had been Franklin’s friend when they drafted the Albany Plan in 1754.5 

Regardless, Franklin intended to show “prominent people” that any harsh feelings towards 

Americans did not stem from the British Parliament, but rather that “Hutchinson had been feeding 

bad advice to key British officials all along.”6 Furthermore, one of the letters written by Hutchinson 

read, “There must be an abridgement of what are called English liberties,” and once Cushing 

showed the letters to Samuel and John Adams “every word of the inflammatory letters were fully 

printed in the Boston papers.”7 Individuals on both sides of the Atlantic kept Franklin’s identity, 

as the source of the letters, a closely guarded secret.8 

Franklin’s identity was kept so secret, two men “fought a duel over each one’s claim that the 

other was the mole,” and at the end of 1773 Franklin disclosed his identity in the London 

Chronicle.9 The backlash against Franklin started immediately, and before he knew it, Franklin 

was accused of “illegally receiving and disclosing private correspondence.”10 This shocked 

Franklin, but he was summoned to a Privy Council hearing on January 29, 1774, which was 

described as a room full of people “ready to crucify him.”11 After an hour of abusive allegations, 

                                                 
4 John L. Smith, Jr., BENJAMIN FRANKLIN: America’s First Whistleblower, Journal of the American Revolution 

(Dec. 19, 2013), https://allthingsliberty.com/2013/12/benjamin-franklin-americas-first-whistleblower/. 
5 Id. 
6 Id. 
7 Id. 
8 Id. 
9 Id. 
10 Id. 
11 Id. 
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Franklin was called to the stand, where he chose to remain silent.12 Following the hearing, “Dr. 

Franklin left England, a fully-converted rebel to The Cause.”13 These actions by Benjamin Franklin 

in 1772 parallel what we label as “whistleblowing” today.14  

A whistle-blower is “one who reveals something covert or who informs against another,” and 

is synonymous to a “betrayer,” “nark,” “rat,” or “snitch.”15 Yet, labeling Benjamin Franklin as a 

“betraying nark” is not something you will hear in the United States. In fact, Ben Franklin, aside 

from his role as a leading scientist and inventor, is remembered as a legendary, diplomatic, 

Founding Father of America.16 Therefore, there can be a “good whistle-blower” or a “bad whistle-

blower,” and the distinction is based solely on their answer to one question. Who will be harmed 

by the disclosure? If the answer is your country, then you’re an “evil whistle-blower,” but if it’s 

anyone else, then you’re a “good whistle-blower.” This explains why Ben Franklin received 

backlash by the British, but praise from the Americans. However, there is a problematic anomaly 

in this reasoning. What happens when the disclosure could harm your country in a fashion that 

will undoubtedly benefit your country in the end? 

ii. Who is Edward Snowden & What Did He Disclose? 

Acknowledged for one of the “most significant leaks in US political history,” Edward 

Snowden worked for both the defense contractor Booz Allen Hamilton and the National Security 

Agency in various international contractor positions.17 Although he suffered from epilepsy, 

Snowden lived a “very comfortable” life, making around $200,000 dollars a year, all while living 

                                                 
12 Id. 
13 Id. 
14 Id. 
15 Whistle-blower, Merriam-Webster (2018), https://www.merriam-webster.com/dictionary/whistle-blower. 
16 Biography.com Editors, Benjamin Franklin Biography, A&E Television Networks (Aug. 1, 2017), 

https://www.biography.com/people/benjamin-franklin-9301234. 
17 Glenn Greenwald, Ewen MacAskill, and Laura Poitras, EDWARD SNOWDEN: the whistleblower behind the NSA 

surveillance revelations, The Guardian (June 11, 2013, 9:00 AM), 

https://www.theguardian.com/world/2013/jun/09/edward-snowden-nsa-whistleblower-surveillance. 
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with his Girlfriend in Hawaii.18 Yet, that all changed in 2013, when Snowden asked for “a couple 

of weeks [off]” and traveled to Hong Kong with the intent to disclose indisputable evidence of the 

NSA’s uncontrolled use of mass surveillance of the world, including U.S. Citizens.19  

As a system administrator, Snowden had the ability and right to copy files for transfer, if it 

was for a permissible purpose.20 While at work any given day, Snowden was permitted to use 

thumb drives just like the one used to downloaded approximately 1.5 million files from a server at 

his NSA office in Hawaii.21 The only difference, on this occasion, is the purpose of his copy for 

transfer. The following items are just a few of that revolutionary information acquired by 

Snowden’s download: (1) a FISA Court (order that grants permission for the use of mass 

surveillance on millions of Verizon Customers); (2) NSA’s Prism program (allows access and 

collection of data through back door entry to Google and Facebook); (3) NSA’s EvilOlive program 

(collects mass quantities of Americans’ internet metadata); (4) U.S. Intelligence “black budget” 

(reveals 16 spy agencies with an annual budget of $52.6 billion); (5) NSA internal audit (reveals 

thousands of privacy rule violations per year) and; (6) NSA (harvests millions of web images to 

retrieve faces for an undisclosed facial recognition database).22 

 Included with the initial disclosures, Snowden wrote a note avowing, “I understand that I 

will be made to suffer for my actions, [but] I will be satisfied if the federation of secret law, unequal 

pardon, and irresistible executive powers, that rule the world that I love, are revealed even for an 

instant.”23 In fact from the beginning, Snowden felt it was a matter of principle and he neglected 

                                                 
18 Id. 
19 Id. 
20 Richard Esposito & Matthew Cole, How Snowden did it, NBC NEWS (Nov. 2, 2015, 5:47 PM), 

https://www.nbcnews.com/news/other/how-snowden-did-it-f8C11003160. 
21 Paul Szoldra, This is everything Edward Snowden revealed in one year of unprecedented top-secret leaks, 

BUSINESS INSIDER (Sep. 16, 2016, 8:00 AM), http://www.businessinsider.com/snowden-leaks-timeline-2016-9. 
22 Id. 
23 Greenwald, supra note 17. 
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the media spotlight emphasizing, “I want it to be about what the U.S. Government is doing.”24 Not 

that he intended to hide; in fact he felt that the support of the American people was the only way 

he would remain above ground. 

iii. Prosecutorial Precedent Used against Federal Whistle-blowers 

A. The Constitutionality of Classifying Information 

Article 2, § 2, of the Constitution expressly grants the power over national security to the 

executive branch.25 As monumentally stated, the executive is “the sole organ of the federal 

government in the field of international relations.”26 Since this power is expressly provided for in 

the Constitution, under Youngstown, the executive’s authority is “at its maximum.”27 

Consequently, scholars contend that the executive has the sole power and unfettered discretion in 

making decisions such as the classification of information.28 It is also important to note that this 

level of executive authority groups their decisions as non-judiciable questions, removes any 

judicial review, and removes a fundamental check on our form of Government.29 Still, neither the 

Commander in Chief clause, nor clause two of this section confers on the executive branch absolute 

discretion in area of national security.30 

 This largely unrestricted power fueled a “rogue CIA operation,” and “in 1975 created the 

Church Committee to ascertain the extent, if any, to which illegal, improper, or unethical 

                                                 
24 Id. 
25 U.S. Const. art. II, § 2.  
26 U.S. v. Curtiss-Wright Export Corp., 299 U.S. 304, 311, 57 S. Ct. 216, 217 (1936). 
27 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635, 72 S. Ct. 863, 870 (1952).  
28 See Mary-Rose Papandrea, LAPDOGS, WATCHDOGS, AND SCAPEGOATS: The Press and National Security 

Information, 83 Ind. L.J. 233, 237 (2008) (“[] the Executive branch has the vast ability to control the dissemination 

of national security information to the public-often through calculated leaks-and the need to maintain the secrecy of 

the information that is truly sensitive”). 
29 See Chi. & S. Air Lines v. Waterman S.S. Corp., 333 U.S. 103, 111, 68 S. Ct. 431, 436 (1948) (“The President, 

both as Commander-in-Chief and as the Nation's organ for foreign affairs, has available intelligence services whose 

reports are not and ought not to be published to the world. It would be intolerable that courts, without the relevant 

information, should review and perhaps nullify actions of the Executive taken on information properly held secret. 

Nor can courts sit in camera in order to be taken into executive confidences”). 
30 United States v. Am. Tel. & Tel. Co., 567 F.2d 121, 128 (D.C. Cir. 1977). 
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activities” were conducted in the intelligence agencies.31 The Church Community intended to 

implement legal changes that would prevent “future abuse in the domestic collection of 

intelligence that threaten the very values that form the foundation of our society.”32 Subsequently, 

Executive Order No. 11,905, signed by President Ford, created the Operations Advisory Group 

(OAG) whom was tasked with making recommendations and dissents to any “special activity” for 

the President.33 There are a handful of other advisory boards tasked with oversight of executive 

activity, but the point is that the sole organ authority over national security, checked only by 

executive officials, is one of high significance. 

 Furthermore, there are three distinct categories of government secrecy: (1) “genuine 

national security secrecy,” (2) bureaucratically hoarded information, and (3) “political secrecy”.34 

Genuine national security secrecy, protects “information that would pose an identifiable threat to 

the security of the nation by compromising its defense or the conduct of its foreign relations.”35 

Bureaucratically horded information, often hidden under the umbrella of “genuine national 

security secrecy,” can be understood as a natural consequence to an entity’s decision to retain, 

rather than disclose, information.36 In other words, this information is the buildup of non-disclosed 

confidences over a lengthy period.37 Lastly, there is “political secrecy,” which utilizes 

classification for political advantages such as “advancing a self-serving agenda, to evade 

                                                 
31 Stephen Dycus et al., National Security Law 517 (Rachel E. Barkow et al. eds., 6th ed. 2016) (quoting S. Res. 21, 

94th Cong. (1975) (enacted) (“extensive media reports describing rogue CIA operations is Chile, Southeast Asia 

(during the Vietnam War), and scattered other locations across the globe”); see also Halkin v. Helms, 690 F.2d 

977, 982 (U.S. App. D.C. 1982) (“Operation CHAOS was an intelligence-gathering activity conducted by the CIA 

originally at the request of President Johnson which sought to determine the extent to which foreign governments or 

political organizations exerted influence on or provided support to domestic critics of the government’s Vietnam 

policies”).  
32 Dycus, supra note 31.  
33 Id. 
34 Id. at 1266. 
35 Id. 
36 Id. 
37 Id. 
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controversy,” or to conceal violations of the laws that “threaten the integrity of the political process 

itself.”38 

B. Snowden’s Charges: 18 USC 641, 793(d), and 798(a)(3). 

On Tuesday, June 11, 2013, at 9:00AM, The Guardian disclosed Edward Snowden’s 

identity to the world.39  Three days later, June 14th, the U.S. Government charged Edward 

Snowden under a three-count indictment with the following offenses: (1) 18 U.S.C. § 641 – “Theft 

of Government Property,” (2) 18 U.S.C. 793(d) – “Unauthorized Communication of National 

Defense Information,” and (3) 18 U.S.C. 798(a)(3) – “Willful Communication of Classified 

Communications Intelligence Information to an Unauthorized Person.”40 Overall, Snowden has 

been indicted for one count of larceny, and two counts of espionage.41 The Complaint was filed in 

the Eastern District of Virginia, where venue was based on Snowden’s last known residence.42 

(1) 18 U.S.C. § 641 – AKA Larceny 

 

Snowden’s first charge is for “Theft of Government Property.” Section 641states the 

following, 

“Whoever embezzles, steals, purloins, or knowingly converts to his use or 

the use of another, or without authority, sells, conveys or disposes of any record, 

voucher, money, or thing of value of the United States or of any department or 

agency thereof, or any property made or being made under contract for the United 

States or any department or agency thereof; or  

Whoever receives, conceals, or retains the same with intent to convert it to 

his use or gain, knowing it to have been embezzled, stolen, purloined or 

converted— 

Shall be fined under this title or imprisoned not more than ten years, or both; 

but if the value of such property in the aggregate, combining amounts from all the 

counts for which the defendant is convicted in a single case, does not exceed the 

                                                 
38 Id.  
39 Greenwald, supra note 17. 
40 Criminal Complaint, U.S. v. Snowden, No. 1-13-CR-265 CMH (E.D. Va. June 14, 2013), available at 

https://fas.org/sgp/jud/snowden/complaint.pdf [hereinafter Snowden Indictment]. 
41 Id. 
42 See Snowden; Offenses not committed in any district 18 U.S.C. § 3238 (1963).  
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sum of $1,000, he shall be fined under this title or imprisoned not more than one 

year, or both.”43 

 

Historically, § 641 applied to acts of larceny or embezzlement, and acts similar to those crimes 

that don’t perfectly fall into those categories.44 Our initial reading reveals that § 641 lacks a scienter 

requirement, however the Court has held that such an element shall be proven for a conviction.45 

Nevertheless, circuits have interpreted § 641 to criminalize the “disclosure of confidential 

information,” although, “no law explicitly” criminalizes such conduct.46 

 Much debate surrounds § 641, as there is little Legislative insight to determine the intent 

of this provision.47 For instance, we know for sure that Congress enacted § 641 to consolidate 

scattered provisions of the federal code.48 However, being that the provision has been around since 

1875, the debate centers on whether “the Congress of a century ago, enacting the original property 

theft statutes, contemplated their application to information.”49 Regardless, for our purposes, it is 

important to note that § 641 broadly applies to all information, rather than merely information 

related to “national defense.”50  

(2) 18 U.S.C. §§ 793(d), 798(a)(3) – AKA The Espionage Act 

 

Snowden’s final two counts both arise from the Espionage Act, namely 793(d) and 

798(a)(3).51 The Barbour Espionage Act, proscribes any collections or disclosures of information 

related to national defense to any foreign nation or entity not authorized to receive that 

                                                 
43 Public money, property or records 18 U.S.C. § 641 (2004).  
44 See Morissette v. United States, 342 U.S. 246, 265-68 (1952). 
45 Id. at 264. 
46 Jessica Lutkenhaus, Note, PROSECUTING LEAKERS THE EASY WAY: 18 U.S.C. § 641, 114 Col. L. Rev. 1167, 1168 

(2014).  
47 Id. at 1174.  
48 Id. 
49 Id. at 1175. 
50 Id. (Fourth Circuit considers all information generated by the government to be “clearly [the government’s] 

property and thus subject to § 641”); See also U.S. v. Fowler, 932 F.2d 306 (4th Cir. Apr. 29, 1991).  
51 Supra note 40. 
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information.52 Enacted in 1917, this act was virtually the only “federal legislation prohibiting 

subversive expression or laws prohibiting the dissemination of information injurious to the 

national defense.”53 The Espionage Act criminalizes the willful transmission of lawfully obtained 

information to an unauthorized party as well as the permitting of “the loss, theft, or removal of 

such material or information through gross negligence or knowingly fail[ing] to report such loss 

or theft [].”54 Furthermore, the act prohibits the passage of such information to “any foreign 

government, or to a military force within any foreign country, or to any representative or citizen 

thereof.”55 Essentially, when relating to the U.S. national defense, you can’t say, show, or send 

anything to anyone in a foreign country, if there is reason to believe that such information can 

harm the U.S. of give an advantage to the foreign nation.56  

Punishments for violating the Espionage Act range from incarceration to the death penalty, 

and a conviction for violating the Act  is held as a crime of per se moral turpitude.57 This act 

applies to both U.S. citizens and non-U.S. citizens, while in the U.S. and abroad. In other words, 

the Act has an extraterritorially application that extends to citizens of foreign nations.58 Ultimately, 

all applications of the Espionage Act are justified by “the threat to national security that espionage 

poses.”59 Nevertheless, Snowden has been indicted under § 793(d), which states: 

Whoever, lawfully having possession of, access to, control over, or being entrusted 

with any document, writing, code book, signal book, sketch, photograph, 

photographic negative, blueprint, plan, map, model, instrument, appliance, or note 

relating to the national defense, or information relating to the national defense 

which information the possessor has reason to believe could be used to the injury 

of the United States or to the advantage of any foreign nation, willfully 

communicates, delivers, transmits or causes to be communicated, delivered, or 

                                                 
52 18 U.S.C.S. § 793 (LexisNexis 2018).  
53 Id. at 2. 
54 Id. 
55 Id.  
56 Id.  
57 Id.  
58 Id at 5. 
59 Id. 
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transmitted or attempts to communicate, deliver, transmit or cause to be 

communicated, delivered or transmitted the same to any person not entitled to 

receive it, or willfully retains the same and fails to deliver it on demand to the officer 

or employee of the United States entitled to receive it.60  

 

[Emphasis added]. Primarily, this section contains two categories of criminally sanctioned 

disclosures.61 First, is the “document clause,” which prohibits the disclosure of essentially any 

form of a document.62 Second, is the “information clause,” which prohibits the disclosure of any 

“information” relating to national defense that one has reason to believe will injure the U.S.63 Yet, 

since the term “Information” is not defined in the Espionage Act, courts has applied it’s plain 

meaning and construed it to include both tangible and intangible information.64 Courts have not 

limited the term to a specific subject matter, rather they apply limits by requiring that the 

government prove “(i) that the information is closely held by the government, and (ii) that the 

information is the type of information that, if disclosed, could harm the United States.”65 Next, the 

act imposes two separate scienter requirements, based on the “information” disclosed.66 

Initially, both categories require a willful disclosure, which “obligates the government to 

prove that the defendants knew” that the disclosure “could threaten the nation’s security.”67 

However, if the issue involves the “information clause,” then the possessor must have “reason to 

believe” that the information will injure the United States.68 Courts have held that the additional 

scienter of “reason to believe” heightens the required scienter, but it neither requires the 

government to prove that the defendant intended to injure the United States, nor does it allow a 

                                                 
60 18 U.S.C. § 793(d); see also Snowden Indictment, supra note 40. 
61 U.S. v. Kiriakou, 898 F. Supp. 2d 921, 923 (E.D. Va. 2012).  
62 Id. 
63 Id. 
64 U.S. v. Rosen, 445 F. Supp. 2d 602, 643 (E.D. Va. 2006). 
65 Id. at 618. 
66 Kiriakou at 923. 
67 Id. at 924. 
68 Id. at 923. 
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defendant to proffer a “good faith” defense.69 Ultimately, to convict an individual under § 793(d), 

the government must prove beyond a reasonable doubt that the defendant, 

(1) lawfully had possession of, access to, control over, or was entrusted with 

information relating to the national defense; (2) had reason to believe that such 

information could be used to the injury of the U[.S.] or to the advantage of any 

foreign nation; (3) willfully communicated, delivered, transmitted, or caused to be 

communicated, delivered, or transmitted such information; and (4) did so to a 

person not entitled to receive it.70 

 

The Third charge against Snowden is for violating 18 U.S.C. § 798(a)(3), labeled as Disclosure of 

Classified information. This provision explicitly states 

(a) Whoever knowingly and willfully communicates, furnishes, transmits, or 

otherwise makes available to an unauthorized person, or publishes, or uses in any 

manner prejudicial to the safety or interest of the United States or for the benefit of 

any foreign government to the detriment of the United States any classified 

information-- concerning the communication intelligence activities of the United 

States or any foreign government--  [...] Shall be fined under this title or imprisoned 

not more than ten years, or both.71 

 

This statute further provides that “‘communication intelligence’ means all procedures and methods 

used in the interception of communications and the obtaining of information from such 

communications by other than the intended recipients.”72 Fundamentally, § 798 “applies to 

whoever: ‘communicates, furnishes, transmits, or otherwise makes available... or publishes’ the 

described materials.73 However, this provision applies merely to a “small category of classified 

matter, a category which is both vital and vulnerable to an almost unique degree.”74 

                                                 
69 Id. at 926. 
70 United States v. Abu-Jihaad, 630 F.3d 102, 135 (2d Cir. 2010).  
71 18 U.S.C.S. § 798(a)(3). 
72 18 U.S.C.S. § 798(b).  
73 N.Y. Times Co. v. United States. 403 U.S. 713, 722 (1971).   
74 Id. at 721.  
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 At the time of § 798’s enactment, the Legislature stated that “existing legislation was 

deemed inadequate,” namely the Espionage Act of 1917 and the act of June 10, 1933.75 The 

Legislature proposed § 798 to prohibit the revelation of “all important information affecting the 

United States communication intelligence operations and all direct information about… codes and 

ciphers.”76 Therefore, the Court has interpreted § 798 to “cover publications by nonemployees of 

the Government and to ease the Government’s burden in obtaining convictions.”77 

 Furthermore, regarding convictions under § 798, courts have found “the propriety of the 

classification” of information to be irrelevant, holding “the fact of classification of a document or 

documents is enough to satisfy the classification element of the offense.”78 Also, the Supreme 

Court has held that “national defense,” as it relates to a classification of information, is “a generic 

concept of broad connotations, referring to the military and naval establishments and the related 

activities of national preparedness.”79 

 Ultimately, charges for Espionage and Larceny are commonly brought against federal 

whistleblowers.80 Such charges are blatantly intimidating, especially when applied to a 

whistleblower that intends only to make their disclosure for the benefit of society. Regardless, such 

actions are still brought against whistle-blowers and a defensive stance must be taken. The laws 

that provide such a defense will be addressed in the following section.  

iv. Defensive Provisions 

A. 5 U.S.C. §§ 1211-19, 21-2, 3352: Whistleblower Protection Act of 1989 (WPA) 

 

                                                 
75 Id. at 736 n.7. 
76 Id. 
77 Id. 
78 United States v. Boyce, 594 F.2d 1246, 1251 (9th Cir. 1979).   
79 Gorin v. United States, 312 U.S. 19, 28 (1941).  
80 See generally supra note 42. 
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Enacted by President George H. W. Bush, the WPA was structured after its predecessor 

the Civil Service Reform Act of 1978 (“CSRA”), the original legislation protecting federal 

employee whistleblowers.81 In the simplest of terms, the purpose of the WPA was to “strengthen 

the protections available to Federal employees against prohibited personnel practices, and for other 

purposes.”82 The WPA included a few important provisions such as the Role of the Office of 

Special Counsel, the prohibitions on “disciplinary action” against an employee represented by 

Special Counsel, an Individual Right of Action in Certain Cases, and the ability to seek judicial 

review of attorney’s fees.83 

 Still, rather than “strengthen the protections available to Federal employees,” the WPA 

failed to restrict the exemptions on whistleblower protections, retained defense capabilities for the 

involved agencies, and made it inherently more difficult for Whistleblowers to raise their 

complaint.84 Such failures arguably stem from our mixed feelings toward whistleblowers and the 

competing desires to enact legislation to balance the need for management against the need to 

prevent waste, fraud, and corruption.85 This piece of legislation has been amended on numerous 

occasions, but for our purposes, detailing the most recent amendment will suffice.  

B. The Intelligence Community Whistleblower Protection Act of 1998 (ICWPA) 

 

Further supporting Congress’s persistent federal employee whistleblower protections, is 

the ICWPA, alternatively known as the “Intelligence Authorization Act for Fiscal year 1999”.86 

Through this piece of legislation, Congress “expressly provided all intelligence employees, 

                                                 
81 See Bruce D. Fisher, The Whistleblower Protection Act of 1989: A False Hope for Whistleblowers, 43 RUTGERS 

L. REV. 355, 356 (1991). 
82S. Rep. No. 112-155, at 1 (2012). 
83 Fisher, supra note at 399-401.  
84 Id. at 407-12. 
85 Id. at 415. 
86 50 U.S.C.S. § 3517 (LexisNexis 2018). 
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including those exempted under the mechanism of § 2302(a)(2)(C)(ii),” which surprisingly 

includes the foundational agencies of our intelligence community, “an alternate scheme for 

disclosing information without fear of reprisal.”87 In addition, this Act included, “as determined 

by the President, any executive agency or unit thereof the principal function of which is the conduct 

of foreign intelligence or counterintelligence activities, provided that the determination be made 

prior to a personnel action; or  [Government Accountability Office].”88  

 Not excluded from the ICWPA, is “a limited right to raise urgent and serious concerns to 

Congress or to the appropriate Inspector General.”89 This act provides a voice to employees in 

agencies known for the conduct of intelligence activities which are statutorily denied protection 

under the WPA.”90 A vital addition to whistleblower protections was the NSA, which as previously 

stated is Snowden’s former agency.91 “Nevertheless, it is important from a policy stance that 

employees can determine their status under the WPA, or alternatively under the IWPA, in order to 

inform their decision about how to disclose information without fear of retaliation.”92 Yet, the 

Supreme Court has held that there is no requirement that the President give “actual notice to each 

employee of each agency” he deems fit under such protections.93  

 Ultimately, the importance of the ICWPA, at least for this comment, is that it provides a 

framework for those employees who are included to disclose their findings to a supervisor.94 

Namely, any employee under § 2303(a)(2)(C)(ii), which would include the NSA, “may report the 

                                                 
87 Czarkowski v. MSPB, 390 F.3d 1347, 1351 (Fed. Cir. 2004); see also 5 U.S.C.A. § 2302(a)(2)(C)(ii)(I) 

(LexisNexis) (“the Federal Bureau of Investigation, the Central Intelligence Agency, the Defense Intelligence 

agency, the National Geospatial-Intelligence Agency, the National Security Agency, the Office of the Director of 

National Intelligence, and the National Reconnaissance Office”). 
88 5 U.S.C.A. § 2302(a)(2)(C)(ii)(II)-(iii). 
89 Czarkowski at 1351. 
90 Id. 
91 See supra note 20. 
92 Czarkowski, 390 F.3d at 1351. 
93 Id. 
94 Id. 
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complaint or information to the appropriate Inspector General (or designee).”95 In other words, the 

employee may merely report his concern to the oversight division, but nothing more, unless the 

person wants to lose his whistleblower protections. Furthermore, if you find yourself employed 

for an agency that is not explicitly listed then it is the President’s exclusive discretion to decide 

whether to delegate the whistleblower protections to your agency.96 President Barack Obama 

supported this Act when he issued the Presidential Policy Directive 19 in support of prohibiting 

“retaliation against employees for reporting waste, fraud, and abuse.”97 

C. The Whistleblower Protection Enhancement Act of 2012 (WPEA) 

 

The latest amendment to the WPA is the Whistleblower Protection Enhancement Act of 

2012 (WPEA). Maintaining the Legislature’s persistent purpose, the WPEA intended to 

“strengthen the rights of and protections for federal whistleblowers so that they can more 

effectively help root out waste, fraud, and abuse in the federal government.”98 This enhancement 

acknowledged the “crucial role” Whistleblowers play in “keeping our government honest and 

efficient,” and sought to implement a path for the most serious of problems to be revealed “without 

fear of retaliation or harassment.”99 WPEA further explains that “federal whistleblowers have seen 

their protections diminish in recent years,” largely blaming the United States. The Federal Circuit 

Court of Appeals’ narrow definition is the type of disclosure which qualifies for protections in the 

WPA.100 

                                                 
95 Id.   
96 Id. at 1351-52. 
97 See Barack Obama, Presidential Policy Directive-19, “Protecting Whistleblowers with Access to Classified 

Information” (Oct. 10, 2012), available at https://www.odni.gov/index.php/ic-legal-reference-book/presidential-

policy-directive-19 (last visited December 20, 2018).   
98 S. Rep. No. 112-155, at 1 (2012).  
99 Id. 
100 Id. 

https://www.odni.gov/index.php/ic-legal-reference-book/presidential-policy-directive-19
https://www.odni.gov/index.php/ic-legal-reference-book/presidential-policy-directive-19
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These goals are to be achieved by crafting numerous expansions, additions, and 

clarifications to the protections under the WPA.101 For instance, the WPEA affords whistleblowers 

the opportunity to bring a case in federal district court, expand the protected channels available for 

whistleblowers to submit their classified information to appropriate committees of Congress, and 

provide whistleblower protections to the remaining unprotected agencies.102 Additionally, the 

WPEA planned to “establish a remedy for certain employees of the intelligence community who 

are not protected under the WPA,” which was modeled after the Federal Bureau of Investigation’s 

whistleblower protections.103 To say the least, the WPEA had a significant task and only time will 

tell whether it lives up to its expectations.  

D. Executive Clemency 

 

If Snowden, or another Whistle-blower is convicted in federal court, their best option for 

reprieve may be executive clemency. Article 2, § 2, clause 1, provides the President with the 

“Power to grant Reprieves and Pardons for Offenses against the United States except in cases of 

impeachment.”104 Executive clemency exists to provide relief from undue harshness or clear 

mistake in the operation or enforcement of the criminal law.105 Although this power 

constitutionally rests in the arms of the President, “some of that power is often delegated to 

agencies such as pardon or parole boards ... and seldom … subjected to review by the courts.”106 

In fact, the Office of the Pardon Attorney in the Department of Justice now recommends clemency 

cases to the President.107 

                                                 
101 Id. 
102 Id.. at 33. 
103 Id. at 2.  
104 U.S. Const. art. II, § 2, cl. 1. 
105 Egan v. United States, 268 F.2d 820, 824 (8th Cir. 1959).  
106 Solesbee v. Balkcom, 339 U.S. 9, 11-12 (1950).  
107 28 C.F.R. § 0.36 (2018).  
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Generally, clemency applicants are forced to wait at least five years from the date of release 

or conviction before the Attorney General will conduct a review.108 If granted, the applicant will 

receive a “warrant of pardon,” and a “warrant of commutation.”109 If denied, the applicant will be 

advised.110 However, in the case of a death sentence, the Attorney General’s denial is sent to the 

President and if the President takes no action within 30 days of the recommendation, it is presumed 

that the President agrees with the adverse recommendation.”111 

III. Analysis: 

i. The Defense of Edward Snowden 

Many times, a criminal case is difficult to argue from a defensive standpoint because 

according to the law itself, the conduct is statutorily impermissible. Nevertheless, the punishment 

phase replenishes the opportunity for a fact finder to consider the defendant’s reasoning. Given 

Snowden’s situation, I believe it would be in his favor to continue advocating for his true purpose 

and to continue relying on the American people for protection. Legally, Snowden’s charges might 

be cut and dry, but factually, Snowden’s situation is largely up to the American public’s alternative 

interpretations and perceptions towards civil rights. Although there are strong arguments for 

deterrence and punishment via the government’s exceptionally significant interest in “national 

security,” there are also strong arguments to the contrary.  It is also the view of some national 

security experts that “[a]ll he needs to walk free is a single juror who views him as a ‘hero’.”112 

                                                 
108 28 C.F.R §§ 1.2, 1.6 (2018).  
109 28 C.F.R. § 1.7. (2018).  
110 28 C.F.R. § 1.8(a) (2018).  
111 28 C.F.R. § 1.8(b) (2018).  
112 W.W., WHISTLEBLOWERS AND NATIONAL SECURITY: A Case for Clemency for Snowden, The Economist (Jan. 10, 

2014), https://www.economist.com/blogs/democracyinamerica/2014/01/whistleblowers-and-national-security (Bob 

Turner is a national security expert at the University of Virginia). 
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A. U.S.C. § 641: “Theft of Government Property” & Information 

As for Snowden’s theft charge, the troubling question remains whether the information is 

different than property asking if there is a deprivation of possession to that item? For example, if 

someone is charged with theft, they likely “stole” something by physically removing that item 

from the owner’s possession. On the other hand, if that person made a copy of the item, or 

duplicated it,  the original item technically remains in the possession of the true owner. Therefore, 

did you “steal” the item by copying it or taking a photo of it? Although the question is extensively 

split amongst the Circuit Courts and has yet to be addressed by the Supreme Court, “[the] majority 

of the Courts of Appeals… have held that § 641 applies to information.”113 Given that Snowden’s 

charges were filed in Washington D.C., the Fourth Circuit’s interpretation is applicable, but that 

is not to say it’s the only reason it should be applied.114 

In U.S. v. Fowler, a former employee of the Department of Defense (DOD) obtained 

classified documents from the DOD and delivered them to Boeing, a defense contractor and 

Fowler’s place of employment, in the form of copies and reports.115 The Court found no distinction 

in a government document and the information contained within as they found § 641 applicable 

against Fowler.116 In fact, the Court held that the information contained in the document was 

irrelevant implying that the confidential status of the document itself rendered value.117 

Additionally, Fowler did not have authority to possess the information he did, and his purpose for 

the possession was that “[] it was not classified.”118 Fowler claimed the “everybody-does-it” 

                                                 
113 Lutkenhaus, supra note 46, at 1186.  
114 Id. at 1185-89. 
115 United States v. Fowler, 932 F.2d 306, 308 (4th Cir. 1991).  
116 Id. at 310. 
117 Id. 
118 Id. at 309 (Fowler was not charged with Espionage, thus there are no facts showing his purpose of delivering the 

copies to Boeing. The information delivered dealt with DOD’s Program, Planning, Budget System, “strateg[ies] and 

the kinds of weapons” for such strategies, programming decisions, and even National Security Council documents 

pertaining to the Strategic Defense Initiative). 
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defense arguing that the documents did not provide a competitive advantage to Boeing; however, 

such evidence was excluded at trial.119 Ultimately, as demonstrated in Fowler, the Fourth Circuit 

took an extremely broad approach in their interpretation of information, which is not promising 

for Snowden.120  

Again, Snowden made copies of the disclosed information which he was permissible for 

purposes of proper transfers.121 Obviously, Snowden’s copy job was not merely to transfer between 

computers for NSA purposes, but rather it was to reveal the “federation of secret law, unequal 

pardon, and irresistible executive powers,” “even for an instant.”122 Unfortunately, Snowden can’t 

claim the “everybody-does-it” defense, though I am curious if one eventually could? Snowden is 

not  claiming, however, that what he did was permissible either.123 Contrary to Fowler, Snowden 

was lawfully permitted to possess information, and this is a relevant factor.124 

Regardless, applying the Fourth Circuit’s interpretation to Snowden’s circumstance, a 

court in Washington D.C. would probably find he possessed a significant load of government 

“information.”125 The court would waste little time in determining that Snowden did violate § 641, 

by finding Snowden did “steal” approximately 1.5 million files from an NSA server even if his 

purpose is one of public benefit. Still, it is of my opinion that some prosecutorial discretion should 

be used given his situation due to the unfathomable findings established by the information 

disclosed by Snowden and because of Snowden’s valiant action stepping forward.  

                                                 
119 Id. at 315-16. 
120 Id. at 306. 
121 See supra note 21. 
122 Supra note 24. 
123 Id. (Snowden understands the consequences of his conduct; yet, he feels the purpose is far more important). 
124 Id. 
125 See supra note 36 (Snowden’s indictment must have followed the finding of a Grand Jury, whom presumably 

would be given a definition for the term “information,” to properly apply § 641 to the disclosed files). 
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If Snowden were found guilty, the next issue would be to determine his punishment for 

such an offense. As the provision explicitly states, the statutory maximum under § 641 is ten 

years.126 Yet, given the facts of Snowden’s case, it is questionable what a fact finder would deem 

a proper punishment for such actions. Conclusively, any further outcomes are mere speculation; 

yet, I can definitively say that if I were selected as a juror I would take the distinguishable facts in 

Snowden’s disclosure into significant consideration. 

B. Should the Espionage Act Apply to Snowden? 

Snowden’s second and third charges are for alleged violations of the Espionage Act.127 

Although this Act has faced numerous constitutional challenges as to the implications on freedom 

of speech, and its overbreadth and vagueness, no such challenges have ever been upheld.128 

Nevertheless, the clear and overarching purpose of the Espionage Act, as applied to Snowden’s 

case, is to deter and prevent the disclosure of information related to national security. Like 

Snowden’s first charge of Larceny, his espionage charges are also fairly cut and dry. Snowden is 

likely to admit that there was “willful communications, delivery, or transmission” and that the 

information obviously disclosed “intelligence activities.”129 Yet, surely, given all the time spent 

by our diligent Legislature in drafting one whistle-blower protective act after another there is more 

of a defense to these offenses in Snowden’s significant situation.  

Surprisingly, there is only one case where both Espionage provisions were brought against 

a whistleblower simultaneously.130 In U.S. v. Hoffman, the Defendant was a 20-year Petty Officer 

First Class of the Navy who held top secret clearance allowing access to “classified information 

                                                 
126 Greenwald, supra note 39. 
127 Lutkenhaus, supra note 47. 
128 Supra note 52. 
129 Supra notes 23-4 (Snowden’s purpose implies his admission to the conduct in question). 
130 U.S. v. Hoffman, II, 995 F. Supp. 2d 555, 556 (E.D. Va. 2014).  
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relating to the programs and operations in which he participated.”131 The Defendant subsequently 

executed a “Security Termination Statement” and entered into “terminal leave.” Shortly thereafter 

the Defendant became the focus of an FBI investigation into “whether [he] had passed, or was 

willing to pass, classified information to foreign intelligence operatives.”132 The FBI’s 

investigation began in response to a personal ad placed online by Hoffman in the form of “email 

exchanges using the pseudonym Megan Feeney.”  Later, this personal ad led to a female 

undercover agent going to dinner with Hoffman on two different occasions.133 On one of those 

evenings, Hoffman disclosed that “during his trip to the former Soviet-bloc country… he had 

personally met and delivered a gift to the President of that country.”134 

Immediately, the FBI began what they call a “false-flag operation” where the intelligence 

agency assumes the identity of a foreign intelligence service which in this case was the “Russian 

Federation’s Intelligence Service.135 Agencies conduct such operations to determine a defendant’s 

cooperation or willingness to cooperate with foreign intelligence operatives.136 The FBI proved 

that Hoffman was cooperating with Russian affiliates and charged Hoffman under 18 U.S.C. § 

794(a).137 Nevertheless, the provisions applied to Snowden when Hoffman moved for a “lesser-

included offense instruction,” asking for §§ 793(d) and 798(a)(3) to be applied to his case.138 As 

to § 793(d), the Court found this provision applicable to only persons who have lawful authority 

to possess the information relating to national defense, such as intelligence officer, rather than a 

                                                 
131 Id. at 557. 
132 Id. 
133 Id. (Both meetings were recorded and potions were published at trial). 
134 Id. at 558.  
135 Id. at 558.  
136 Hoffman at 558. 
137 Id. at 563. 
138 Id. at 564-66. 
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putative spy.139 Further, § 798(a)(3) requires the Government to prove a “transmittal of classified 

information” for a conviction under that provision. 

Lawful access is the key distinction solidifying § 798(d)’s applicability to Snowden’s 

situation. Here, Snowden was lawfully permitted to possess and transport the information he 

subsequently disclosed and thus, § 798(d) applies.140 Furthermore, given the elements of § 798(d), 

Snowden’s conduct would probably constitute a violation of this act. Such an outcome is also true 

for § 798(a)(3) because if it were not for Snowden’s actual disclosure, the information released 

would never have been released to begin with. Still, our discussion cannot end by merely applying 

the elements to the facts. 

Sure, our laws can be facially cut and dry, but the Legislature wouldn’t provide a purpose 

if such insights were redundant. We should ask ourselves one, if  applying the Espionage Act to 

Edward Snowden’s conduct really what we intended to punish; and two, having considered the 

congressional attempts to provide individuals like Snowden protection from the Espionage Act, 

due to their acknowledged importance, should we still seek punishment? In my opinion, the 

question must be answered in the negative. The integrity of the fundamental liberties gifted to us 

by our Founding Fathers, including a whistle-blower, must be afforded a higher interest than that 

of national security. Although I concede that some situations call for a higher interest in national 

security, for the fall of the nation equates to the fall of all rights, that time must not be disguised 

as anything less than titanic.   

C. Snowden’s Rigid Road to Clemency 

A route around the currently absent prosecutorial discretion is executive clemency. 

Obviously, Snowden’s conduct did not settle well with our 44th President of the United States., 

                                                 
139 Id. at 565-66. 
140 Greenwald, supra note 24. 
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Barack Obama, who indicated he had no intentions of pardoning Snowden.141 Although the 

President could grant clemency relief, some believe that there is political deterrence in Snowden’s 

situation.142 Obama stated, “I can’t pardon somebody who has not gone before a court and 

presented themselves, so that is not something that I would comment on at this point.”143 However, 

Obama also said, “I think that Mr. Snowden raised some legitimate concerns. How he did it was 

something that did not follow the procedures and practices of our intelligence community.”144 

Therefore, Obama agrees that Snowden disclosed a problem but the fact that his disclosure did not 

follow the sole procedure for reporting is the haunting notion preventing his pardon. 

It is also contended that clemency for Snowden “would send the wrong message to a 

potential whistleblower who might make disclosures potentially damaging to American 

interests.”145 Those opposed to Snowden’s clemency minimize Snowden’s revelations under the 

rationale that “[t]he government keeps too many secrets, but I trust the government to decide what 

needs to be secret more than I trust rogue contactors with security clearances to decide what should 

be disclosed.”146 The most significant counter argument, in my opinion, comes from Conor 

Friedersdorff with the Atlantic, who states:  

“When should a leaker of government secrets be forgiven rather than jailed? Here 

are some possible standards: [(a)] When the leak reveals lawbreaking by the U.S. 

government, [(b)] When the leak reveals behavior deemed unconstitutional by 

multiple federal judges, [(c)] When a presidential panel that reviews the leaked 

information recommends significant reforms, [(d)] When the leak inspires multiple 

pieces of reform legislation in Congress, [(e)] When the leak reveals that a high-

                                                 
141 Andrew Blake, Obama Shrugs off Edward Snowden’s plea for Presidential Pardon, THE WASHINGTON TIMES 

(Nov. 18, 2016), https://www.washingtontimes.com/news/2016/nov/18/obama-refuses-edward-snowdens-plea-

presidential-pa/. 
142 W.W., supra note 112. 
143 Blake, supra note 141. 
144 Id. 
145 W.W., supra note 112 (I can’t help but wonder how inaccurate the current message being sent to federal 

employees of the intelligence community, who find themselves in the same or similar position in desiring to reveal 

improper activities significantly damaging the same “American interests,” when one of their own didn’t receive the 

intended protections dangled in front of them like a carrot.). 
146 Id. 
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ranking national-security official perjured himself before Congress, [and (f)] When 

the leak causes multiple members of Congress to express alarm at policies being 

carried out without their knowledge. The Snowden leak meets all of those 

thresholds, among others.”147 

 

The point is that executive clemency is an option, although passed up by President Obama, 

and that option is probably foreclosed by the fact that some continue to remain willfully blinded 

by politics. Perhaps many think Snowden is not “innocent” given that he did disclose confidential 

information, but many do not believe he is a “rogue contractor” because what he disclosed was the 

truth.148 Today, the clemency decision rests in the hands of President Donald Trump who has stated 

he lacks trust among the intelligence agencies.149 Still, such clemency is highly unlikely given the 

statements from both Trump and his CIA appointee, Mike Pompeo, calling for Snowden’s 

execution.150 

D. “Only guilty people run….” 

Initially, it became obvious that the determinative outcome of Snowden’s 

“guilt/innocence,” turned on the fact that he “fled” the United States. Many questioned, as did I, if 

he was truly innocent, why would he run? This obvious question has been analyzed and debated 

by many over time, and the simple answer is that “Snowden would have no guaranteed opportunity 

to explain his motivations.”151 The ICWPA, mentioned above, does provide federal employees of 

the Intelligence Community with the option of either raising their concerns to the Inspector 

General’s (IG) Office at the NSA or to speak with Congressional Intelligence Committees.152 Yet, 
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as illustrated, such concerns could not be raised beyond the Inspector General’s office unless the 

IG does nothing in furtherance of the complaint, or the employee jumps through the complicated 

hoops provided for under subsections (D) through (G).153 

It is true that “[h]ad Mr. Snowden taken his information to the House or Senate Intelligence 

committees, that would clearly not have violated the Espionage Act.”154 Yet, it is also true that 

neither the ICWPA, nor President Obama’s order preventing retaliation on federal employees “bars 

the government from criminally prosecuting whistleblowers.”155 In fact, prior to Snowden, NSA 

staff member, Thomas Drake, “followed the [ICWPA] law to a ‘T’,” and yet, he was still charged 

with multiple felonies.156 Only after the prosecutors realized that Drake’s disclosures were “either 

not classified or already in the public domain” did the case terminate upon a federal judge’s finding 

that such charges were “unconscionable.”157 

More recently, the transparency of the “intended” protections for federal employees has 

gained heightened scrutiny in the press.158 George Ellard, the NSA’s Inspector General, has many 

times criticized Snowden for not following the procedures and reporting his concerns in the proper 

manner.159 In fact, in 2014 while presenting to Georgetown University Law Center, Ellard said 

Snowden could have safely come to him.160 Nonetheless, the Director of the NSA, Mike Rogers, 

has recently placed Mr. Ellard on leave with the recommendation that he be terminated for 

violating the protective procedures he ensured would have protected Snowden.161 Specifically, the 
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whistleblower meticulously followed the ICWPA’s procedures, but Mr. Ellard still unexplainably 

identified the whistleblower and denied them an assignment solely because of whistleblowing.162  

White House National Security staff member Timothy Edgar has voiced concern about 

future whistleblowers, as he stated: “[w]hat we’re left with, I think, is probably primary the 

integrity and bravery of people in the bureaucracy, who, despite those obstacles are willing to say 

‘no’ if they are involved in activities that they think are serious violations of the Constitution.”163 

It is therefore clear  that the procedural safeguards intended to protect  employees in the 

intelligence community, such as Snowden, are drastically transparent and have been stepped over 

by the intelligence agencies themselves. At the very minimum, the sanctity of such protections can 

now be questioned in Snowden’s situation and are indisputably a factor that should be taken into 

consideration.  

E. The Memos of “Information”  

In a recent similar situation, the United States House Permanent Select Committee on 

Intelligence released two memos. The first authored by the Republican Chairman Devin Nunes 

and the second by the Democratic minority.164 Initially, the Nunes Memo, declassified by President 

Trump on February 2, 2018, alleged that the FBI abused their surveillance capabilities; 

specifically, the use of the Foreign Intelligence Surveillance Act (FISA) to acquire a warrant to 

wiretap Carter Paige, a former campaign advisor for Trump during the 2016 election.165 The 
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Republican party in seeking the memo’s disclosure hoped “that the evidence it contained would 

cast doubt on the origins of the Russia Instigation and possibly undermine the inquiry.”166  

One chief concern of the Republican’s memo was the inclusion of material acquired by the 

former spy Christopher Steele on his investigations into possible connections between Russia’s 

mingling with the 2016 elections and the Trump campaign.167 Their problem with such inclusion 

was their finding that the Democratic National Committee’s funding of Mr. Steele’s investigatory 

efforts were not included in the FISA warrant application.168 This finding shed light on the 

possibility of political biases playing a role in the FBI’s and DOJ’s decision to seek a warrant.169 

More importantly, this Memo’s disclosure was objected by the FBI who “expressed grave concerns 

over its accuracy,” which Trump clearly decided to disregard.170 

Following the first release and before the Democratic response, Representative Adam 

Schiff, a ranking member on the House Intelligence Committee stated: “There’s nothing askew 

about that warrant that I can see. And if the Republicans were really concerned about this, because 

everything that I have seen the FBI acted completely appropriately, they would have invited the 

FBI before a committee as I urged them to do.”171 In other words, ranking members of the 

Committee thought there was a “more proper” procedure for discussing the FBI’s warrants 

application than to release such a memo to the public. Nevertheless, on February 24, 2018, the 

Democratic memo was released to the public as a response.172 
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Democrats contend that the FBI was far more open in their warrant application than 

previously stated, and in fact informed the FISA Court of the political motivations of Mr. Steele’s 

investigation.173 However, they conceded that the Court was not made aware that the DNC funded 

Mr. Steele for his investigations.174 Still, the Democratic Memo sought to label the Republican 

Memo as a “transparent effort to undermine [the FBI and the DOJ],” and to point out that it “risks 

public exposure of sensitive sources and methods for no legitimate purpose.”175 In other words, 

the Democratic Memo was released to expound upon, clarify, and rebut the Republican Memo 

because the “sensitive sources and methods” disclosed by the Republicans were incorrect. I 

suppose if the disclosure is going to be made, we should maintain its accuracy for the public. 

ii. Comparing Edward Snowden to the House Committee 

Although the parties are in drastically different capacities, Snowden’s purpose is 

significantly like that of the House Republicans, in that, they both sought to disclose abusive use 

of surveillance by federal agencies. Unlike the Republican’s, the Democrats sought to discredit the 

Republican’s allegations against the FBI, but in doing so, further disclosed classified 

“information” that was provided to the FISA Court. Therefore, both the Republicans and the 

Democrats disclosed information, which would likely be considered “information relating to 

national security,” to the American public. The only difference between the disclosures is that the 

memos were voted on and approved by the President. 

The Counsel of the President in his approval of the disclosure stated that the “standards 

permit declassification when the public interest in disclosure outweighs any need to protect 

information.”176 Clearly, the President believed such protections were outweighed as he wasted no 
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time in declassifying the memo, so it could be published. As stated earlier, the President has the 

sole authority to determine whether documents should be declassified.177 Yet, oddly enough, 

President Trump also had personal interests at play in the release of the memos, and I highly doubt 

such interests did not play a part in his decision.  

The clear distinction is that these memos are merely ‘political punches’ aimed at degrading 

one political party for the benefit of the other. Snowden was neither politically influenced nor 

sought to benefit from his disclosure as he knew his life was on the line form the minute he made 

his decision.178 Instead of mere ‘political punches’, Snowden’s disclosure dealt with the 

constitutional rights of all Americans both Democrat and Republican  and yet somehow it equates 

to something far worse than what is disclosed in the memos. It is my opinion that because the 

memos equate to nothing more than political bashing, they themselves send the wrong message to 

the American public on where our interests lie as an institution. If political bashing is more 

important than the violation of Constitutional rights, it is only a matter of time before we fail as a 

civilized society.  

IV. Conclusion 

Although the laws covering Snowden’s conduct are explicit, they were not intended to 

apply in all situations because if they were, the extensive precedent on whistleblower protections 

would be superfluous. Surely, many would agree that a United States citizen, who happens to be a 

Russian spy disclosing “information” for purposes of harming the United States, is not the same 

as one seeking to protect the constitutional liberties of all Americans. Nonetheless, that is the exact 

outcome of the laws in place today. 
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Snowden’s disclosures, as mentioned, sparked social uproar felt by the legislature, the 

intelligence community, and the White House, but that is not due to any harm caused to the nation. 

The uproar resulted from the conduct of intelligence agencies themselves, merely brought to the 

public’s attention by the sacrifice of one individual. Snowden’s purpose was simple... to reveal 

“the federation of secret law, unequal pardon, and irresistible executive powers,” if even for an 

instant.179 That instant, undoubtedly ruining Snowden’s career, has lasted extensively longer than 

anticipated and has coined his contribution as nothing less than notorious. 

Moving forward in times of unfathomable innovations, the current legal framework 

providing little or no protection for whistle-blowers must be amended or replaced. A 

congressionally ordered study stated, “[t]he best way to ensure that secrecy is respected and that 

the most important secrets remain secret, is for secrecy to be returned to its limited necessary 

role.”180 Ensuring a protected route to change led by those who are best equipped to report is the 

required path for the U.S. in this endeavor. “For in the end[,] life and liberty can be as much 

endangered from illegal methods used to convict those thought to be criminals as from the actual 

criminals themselves.”181

                                                 
179 Greenwald, supra note 24. 
180 Dycus, supra note 31, at 1267.  
181 Brewer v. Williams, 97 S. Ct. 1232, 1244 (1977).  
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INTERNATIONAL DIRECTIVES RELATING TO  

SENTENCING 

Johan D. van der Vyver* 

Punishment in international law must fit the crime, the personal dispensation of the criminal, 

and the interests of the international community. This basic norm of criminal justice is reflected in 

Article 78(1) of the Statute of the International Criminal Court (ICC Statute) which provides that “in 

determining the sentence, the Court shall, in accordance with the Rules of Procedure and Evidence, 

take into account such factors as the gravity of the crime and the personal circumstances of the 

convicted person.”

1 Leaving it up to Drafters of the Rules of Procedure and Evidence to afford substance to this basic 

principle became necessary due to the time constraints under which the Conference of Diplomatic 

Plenipotentiaries for an International Criminal Court, that was convened in Rome on June 15 through 

July 17, 1998, had to complete its primary mission, and the many controversies that prevailed among 

delegations that tended to prefer their own legal traditions, including constitutional standards of their 

respective countries.2  

This essay is focused on circumstances to be considered by a criminal court for purposes of 

determining an appropriate sentence following the conviction of an accused. It will appear that 

much confusion prevailed in this regard in the jurisprudence of international tribunals such as the 

International Criminal Tribunal for the Former Yugoslavia (ICTY) and the International Criminal 

Tribunal for Rwanda (ICTR). One analyst, writing at approximately the turn of the century, 

observed that judgments of these ad hoc Tribunals on penal policy are “far from being 

comprehensive” and that “there is no emerging penal regime discernible,”3 but concluded, 
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1 Statute Of The International Criminal Court, art. 78(1), U.N. Doc. A/CONF.183/9 (17 July 1998), reprinted in 37 

I.L.M. 1002 (1998) (hereafter “ICC Statute”); and see also Prosecutor v. Tihomir Blaškić, Case No11. IT-95-14-T, 

para. 771 (3 March 2000). 
2 Jens Peglau, Penalties and the Determination of the Sentence in the Rules of Procedure and Evidence, in Horst 

Fisher, Claus Krez & Sascha Rold Lüder (eds.), International And National Prosecution Of Crimes Under 
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somewhat inconsistently, that jurisprudence of the ad hoc Tribunals “is gradually developing into 

an international law of sentencing.”4 

It is important to note that what has been held out by the ad hoc Tribunals as objectives/ 

purposes/principles/functions/policies/goals of sentencing5 should in some instances not at all have 

a bearing on the kind or severity of punishments imposed in any given case (retribution, 

incapacitation, rehabilitation, deterrence). It is wrong to say categorically that “the objectives of 

punishment provide . . . guidance in determining sentence.”6 Factors that ought to be considered for 

sentencing purposes may in general be classified, for the sake of systematic clarity, into two main 

categories: Those that constitute elements of an offence, and those that attend the commission of the 

offence but are not part and parcel of the actus reus as such. One can, of course, classify all factors 

that have a bearing on the severity of a sentence as either aggravating or extenuating circumstances. 

However, the concept of “aggravating and extenuating circumstances” will for purposes of this 

survey be confined to those sentencing considerations that do not form part of the criminal act as 

such. Those that do constitute elements of the offence are confined in this survey to “sentencing 

factors of the offence.” 

One should namely distinguish between (a) the essence of punishment (retribution); (b) the 

functions of punishment (incapacitation, rehabilitation, deterrence, and avoiding impunity); (c) 

factors inherent in or resulting from a particular offence and which may be taken into account in 

determining an appropriate sentence (sentencing factors of the offence); and (d) circumstances 

attending the commission of an offence that have a bearing on an appropriate sentence in any given 

case but are in themselves not constituent elements of the criminal act as such (extenuating and 

aggravating circumstances). 

A. THE ESSANCE OF SENTENCING (RETRIBUTION) 

A sentence imposed by a court of law is essentially a manifestation of retribution. 

                                                 
4 Id., at 625. 
5 See, for example Prosecutor v. Dragoljub Kunarać & Others, Case No. IT-96-23-T & IT-96-23/1-T, para. 836 (22 
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6 See Prosecutor v. Predrag Banović, Case No. IT-02-65/1-S, para. 33 (28 Oct. 2003). 
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In the Čelebići Case, the ICTY depicted the theory of retribution as “an inheritance of the 

primitive theory of revenge, which urges the Trial Chamber to retaliate to appease the victim.”7 The 

Tribunal added: 

A consideration of retribution as the only factor in sentencing is likely to be counter-
productive and disruptive of the entire purpose of the Security Council, which is the 
restoration and maintenance of peace in the territory of the former Yugoslavia. 
Retributive punishment by itself does not bring justice.8  

In Prosecutor v. Zlatko Aleksovski, the ICTY came to the opposite conclusion: 

[Retribution] is not to be understood as fulfilling a desire for revenge but as duly 
expressing the outrage of the international community at these crimes . . . A sentence 
of the International Tribunal should make plain the condemnation of the international 
community of the behavior in question and show “that the international community 
was not ready to tolerate serious violations of international humanitarian law and 
human rights”.9 

In Prosecutor v. Todorović, a Trial Chamber of the ICTY gave the following assessment of 

retribution: 

The principle of retribution, if it is to be applied at all in the context of sentencing, must be 

understood as reflecting a fair and balanced approach to the exaction of punishment for 
wrongdoing. This means that the penalty imposed must be proportionate to the 
wrongdoing; in other words that the punishment be made to fit the crime. The Chamber is 
of the view that this principle is reflected in the account, which the Chamber is obliged by 
the Statute and the Rules to take, of the gravity of the crime.10 

Earlier, a Trial Chamber of the same Tribunal defined the proportionality principle inherent 

in the concept of retribution more accurately by referring to retribution as “‘just deserts’, . . . the 
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No. IT-95-10/1-S, para. 23 (11 March 2004); Prosecutor v. Miroslav Deronjić, Case No. IT-02-61-S, para. 143, 150 

(30 March 2004); Prosecutor v. Dario Kordić & Mario Čerkez, Case No. IT-9514/2-A, para. 1075 (17 Dec. 2004); 

Prosecutor v. Momčilo Krajišnik, Case No. IT-09-39-A, para. 775, 804 (17 March 2009); Prosecutor v. Germain 

Katanga (Decision on Sentence pursuant to article 76 of the Statute), Case No. ICC-01/04-01/07-3484-tENG-Corr, 

para. 38 (23 May 2014); Prosecutor v. Jean-Pierre Bemba Gombo (Judgment pursuant to Article 74 of the Statute), 

Case No. ICC-01/05-01/08-3343, para. 11 (21 March 2016). 
10 Prosecutor v. Stevan Todorović (Sentencing Judgment), Case No. IT-95-9/1-T, para. 29 (31 July 2001); and see 

also Prosecutor v. Banović, supra note 6, at para. 34; Prosecutor v. Češić, supra note 9, at para. 23. 
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punishment having to be proportional to the gravity of the crime and the moral guilt of the 

convicted.”11 

It is wrong, of course, to say that the purpose of punishment is retribution,12 because 

punishment for criminal conduct is (a form of) retribution. In one of its more recent judgments, the 

ICTR stated: “Retribution is the expression of the social disapproval attached to a criminal act and 

to its perpetrator and demands punishment for the latter for what he has done.”13 

The ICTY was perfectly correct when it, in the case of Kunarać, defined retribution as 

merely “punishment of an offender for his specific criminal conduct.”14 So, too, was a passage 

taken from a Canadian case that succinctly proclaimed: “Retribution requires the imposition of a 

just and appropriate punishment and nothing more.”15 Faiza King & Anne-Marie La Rosa similar 

vein singled out retribution “in the sense of punishment rather than revenge” as a goal of the ICC.16 

Just to emphasize it once again, punishment is a particular manifestation of retribution and it is 

therefore wrong to say that retribution is a function or the purpose of punishment, or, worse still, is 

an element to be taken into account for sentencing purposes. And so, when it is said that “retribution 

may be out of fashion with legal scholars,”17 this must be understood in the context only of the 

fallacious assumption that retribution is a function or purpose of punishment, or a circumstance to 

be considered for sentencing purposes. 

B. THE FUNCTIONS OF PUNISHMENT 
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Justifications for punishment include incapacitation of the convicted criminal, his or her 

rehabilitation, and deterrence.18 The European Court of Human Rights has singled out as 

“penological grounds” for detention, objectives such as punishment, deterrence, public protection, 

and rehabilitation.19 To this list should be added obviating impunity. The functions of punishment 

will for purposes of the present survey be classified under the headings of (a) incapacitation, (b) 

rehabilitation, (c) deterrence, and (d) obviating impunity. 

1. Incapacitation 

The protection of society is relevant and important when persons guilty of serious crimes are 

regarded as dangerous to the community.20 This would particularly be the case where a person who 

instigated the commission of a crime might just do that again.21 Such protection is normally 

achieved by incarceration of a convicted criminal. 

Taking this function of punishment into account when deciding on the length of 

imprisonment requires special circumspection, because “our ability to predict which offenders are 

likely to re-offend is so poor.”22 The crimes within the jurisdiction of international tribunals are in 

many cases ones that would normally be committed in very special circumstances, such as an 

armed conflict or large-scale political unrest, and when those circumstances no longer prevail-and 

that is mostly the case at the time perpetrators of the concerned offences are brought to trial--the 

need for the community to be protected becomes negligible.23 

In Kunarać, the Trial Chamber practically ruled out protection of society as a legitimate 

sentencing incentive: 

Unless it can be shown that a particular convicted person has the propensity to 

commit violations of international humanitarian law, or, possibly, crimes relevant to 
such violations, such as “hate” crimes or discriminatory crimes, it may not be fair 
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and reasonable to use protection of society, or preventive detention, as a general 
sentencing factor.24 

2. Rehabilitation 

It has been said that rehabilitation “should be one of the goals of sentencing,”25 and “that punishment 

must strive to attain . . . rehabilitation.”26 In Prosecutor v. Češić, the Sentencing Tribunal took into 

account for purposes of punishment “the rehabilitative potential” of the convicted person, noting 

that such potential goes hand in hand with reintegration of the convicted person into society.27 

It is one thing to say that the Accused has shown remorse and has undergone a change of 

heart, which may be a legitimate mitigating factor for purposes of sentencing;28 it is quite another 

to proclaim rehabilitation and reconciliation to be determinants of an appropriate punishment. Faiza 

King & Anne-Marie La Rosa have argued that rehabilitation could be a relevant consideration for 

sentencing purposes in cases of “low-ranking soldiers or civilians who simply followed orders,” 

and in the case of young offenders.29 They also slightly missed the point. The fact that a particular 

perpetrator was a low-ranking member of the armed forces following orders, or was relatively 

young at the time the crime was committed, is indeed a mitigating circumstance and would be 

deserving of special rehabilitation efforts, but his or her possible rehabilitation as such is not a 

factor to be taken into account for sentencing purposes. To argue otherwise might even be taken to 

justify longer prison sentences in such cases so as to increase the time available for a rehabilitation 

program to have a better chance of success. 

There are judgments proclaiming rehabilitation to be one of the “principal aims” of 

sentencing,30 or in the case of “younger, or less-educated, members of society,” laying stress on 
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“reintegrating the guilty accused into society.”31 In Prosecutor v. Furundžiya, the Trial Chamber 

expressed its support for “rehabilitative programmes in which the accused may participate while 

serving his sentence.”32 In the Sentencing Judgment in the case of Prosecutor v. Serushago, the 

ICTR noted, under the heading of mitigating circumstances, that the family obligations of the 

Accused, his relatively young age, and the fact that he cooperated with the Prosecutor and publicly 

showed remorse, “would suggest possible rehabilitation.”33  

In the Čelebići Case, on the other hand, the Appeals Chamber decided that rehabilitation 

“cannot play a prominent role in the decision-making process of the Trial Chamber of the 

Tribunal.”34 One analyst has noted that in sentencing policies of the ad hoc Tribunals 

rehabilitation is regarded as subordinate to deterrence.35 In its first sentenceing judgment in the 

Case of Erdemović, the ICTY altogether ruled out rehabilitation as a sentencing objective.36 

It has been said that rehabilitation and punishment may be inconsistent.37 A penitentiary is 

evidently not an ideal setting for rehabilitation.38 Prison conditions, on the contrary, have the 

propensity to promote recidivism. It is furthermeore questionable whether rehabilitation efforts are 
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at all called for in cases of “Makrokriminalität”; that is “criminality in which the State or some 

similar entity is directly involved.”39 

However, rehabilitation has come to be accepted as an important objective of  

 

imprisonment. The International Covenant on Civil and Political Rights indeed provides: “The 

penitentiary system shall comprise treatment of prisoners the essential aim of which shall be their 

reformation and social rehabilitation.”40 Rehabilitation also features prominently in the United 

Nations’ Standard Minimum Rules for the Treatment of Prosioners.41 

At the regional level, the European Prison Rules of the Council of Europe similarly provide: 

“All detentions shall be managed so as to facilitate the reintegration into a free society of persons who 

have been deproved of their liberty.”42 The Rules further provide that “the [prison] regime for 

sentenced persons shall be designed to enable them to lead a responsible and crime-free life,”43 and 

that a sentence plan for each prisoner, and “a stratergy for their release” be devised,44 which may as 

far as paracicable include work, education, other activities and preparartion for release.45 The 

European Court of Human Rights has noted that “the emphasis in European penal policy is now on 

the rehabilitative aim of imprisonment, particularly toward the end of a long prison sentence.”46 For 
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institutions (para. 63(3)); and that rehabilitation efforts do not end upon a prisoner’s release, and that after-care 

should be provided by government or private agencies (para. 64). 
42 European Prison Rules, Rule 6, Recommendation REC(2006) 2 of the Committee of Ministers to Member States, 

adopted by the Committee of Ministers on January 11, 2006 at the 952nd Meeting of the Ministers’ Deputees. 
43 Id., Rule 102.1. 
44 See id., Rule 103.2. 
45 Id., Rule 103.4. 
46 Vinter & Others v. The United Kingdom, supra note 19, at para. 115; and see also Dickson v. The United Kingdom 

(GC) Appl. No. 44362/04, 2007-V ECHR, para. 75 (Dec. 4, 2997); Boulois v. Luxemburg (GC), Appl. No. 37575/04, 

2012 ECHR, para. 83 (3 April 2012). Special emphasis was placed on re-integration into society of a prisoner as an 

objective of incarceration in Mastromatteo v. Italy (GC) Appl. No. 37703/97, 2002-VIII ECHR, para. 72 (Oct. 24, 
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this reason, life sentences without the option of parole have come to be unacceptable, “since all 

prisoners, including those serving life sentences, be offered the possibility of rehabilitation and the 

prospect of release if that rehabilitation is achieved.47 The Court noted that “if a prisoner is 

incarcerated without any prospect of release and without the possibility of having his life sentence 

rerviewed, there is the risk that he can never atone for his offence: whatever the prisoner does in 

prison, however exceptional his progress towards rehabilitation, his punishment remains fixed and 

ubreviewable.”48 Provision must therefore be made for the reducibility of a life sentence “which 

allows the domestic authorities to consider whether any changes in the life prisoner are so 

significant, and such progress towards rehabilitation has been made in the course of the sentence, 

as to mean that continued detention can no longer be justified on legitimate penological grounds.”49  

The Court cited Article 110(3) of the ICC Statute and the Rules of Procedure and Evidence 

pertinent to that Article that make provision for the periodic review of a life sentence aftter the 

convicted person has served 25 years of the sentence, which in the opinion of the Court serve as a 

commendable directive of contemporary international criminal law.50 

The above goes to show that once a person has been sentenced to imprisonment, provision 

should be made for, and he or she should be given the benefit of, rehabilitation programs. It does 

not imply that rehabilitation should serve as a factor to be taken into account when deciding on an 

appropriate sentence. 

This means that once a person has been sentenced to imprisonment, provision should be 

made for, and he or she should be given the benefits of, rehabilitation programs. It does not imply 

that rehabilitation should serve as a factor to be taken into account when deciding on an appropriate 

sentence.   

                                                 
2002); Schemkamper v. France, Appl. No. 75833/01, para. 31 (18 Oct. 2005); Majorano & Others v. Italy, Appl. No 

28634/06, para. 108 (Dec. 15, 2009). 
47 Vinter & Others v. The United Kingdom, supra note 19, at para. 114; and see also id., at para. 116. 
48 Id., at para. 112. 
49 Id., at para. 119. 
50 Id., at para. 65 and 114. 
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3. Deterrence and General Rehabilitation 

According to Faiza King & Anne-Marie La Rosa, deterrence of future crimes “is obviously a 

primary goal of the ICC.”51 It has been decided that deterrence “is a consideration that may 

legitimately be considered in sentencing.”52 Deterrence has also been singled out in some 

judgments of the ad hoc Tribunals as “probably the most important [sentencing] factor.”53 In 

Prosecutor v. Duško Tadić, the Appeals Chamber of the ICTY did observe that deterrence “must 

not be accorded undue prominence in the overall assessment of the sentences to be imposed on 

persons convicted by the International Tribunal.”54 In Prosecutor v. Todorović, a Trial Chamber of 

the ICTY recognized “the importance of deterrence as a general consideration in sentencing,” but 

then somewhat obscurely promised that it “will not treat deterrence as a distinct factor in 

determining sentence in this case.”55 As noted in Prosecutor v. Furundžiya, punishment as such, 

rather than the severity of a sentence, is in reality “the tool of retribution, stigmatization and 

deterrence.”56 

In Prosecutor v. Delalić, the Tribunal included in the concept of deterrence, (a) deterring the 

accused, and (b) deterring other persons finding themselves in similar situations in the future,57 

                                                 
51 King & La Rosa, supra note 8, At 330. 
52 Prosecutor v. Tadić (Sentencing Appeal), supra note 11, at para. 48; and see also Prosecutor v. Delalić, supra note 

34, at para. 803; Prosecutor v. Češić, supra note 9, at para. 24. 
53 Prosecutor v. Delalić, supra note 7, at para. 1234; and see also Prosecutor v. Erdemović (Sentencing Judgment), 

supra note 11, at Para. 64, 65, 66; Prosecutor v. Kambanda, supra note 9, at para. 28; Prosecutor v. Jean-Paul 

Akayesu (Sentence), Case No. Ictr-96-4-S, Para. 19 (2 Oct. 1998); Prosecutor v. Furundžiya, supra note 25, at para. 

288; Prosecutor v. Serushago, supra note 25, at para. 20; Prosecutor v. Kayishema & Ruzindana, supra note 25, at 

sentence para. 2; Prosecutor v. Blaškić, supra note 1, at para. 761; Prosecutor v. Ruggiu, supra note 28, at para. 33; 

Prosecutor v. Stakić, supra note 9, at para. 900; Prosecutor v. Dragan Nikolić, supra note 34, at para. 134; 

Prosecutor v. Jean De Dieu Kamuhanda, Case No. Ictr-95-54a-T, para. 754, 760, 765 (24 Jan. 2004); Prosecutor v. 

Deronjić, supra note 9, at para. 144; Beresford, supra note 24, at 42. 
54 Prosecutor v. Tadić (Sentencing Appeal), supra note 11, at para. 48; and see also Prosecutor v. Aleksovski, supra 

note 9, at para. 185; Prosecutor v. Delalić, supra note 34, at para. 801; Prosecutor v. Dario Kordić & Mario Čerlkez, 

Case No. It-95-14/2-T, para. 847 (26 Feb. 2001); Prosecutor v. Banović, supra note 6, at para. 34; Prosecutor v. 

Češić, supra note 9, at para. 26; Prosecutor v. Krajišnik, supra note 9, at para. 805. 
55 Prosecutor v. Todorović (Sentencing Judgment), supra note 10, at para. 30. 
56 Prosecutor v. Furundžiya, supra note 25, at para. 290. 

57 Prosecutor v. Delalić, supra note 7, at para. 1234; Prosecutor v. Furundžiya, supra note 25, at para. 288. 
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referred to in Prosecutor v. Kunarać as, respectively, “specific deterrence” and “general 

deterrence”,239 and in later judgments as “personal”, “individual” or “special” deterrence, and 

“general” deterrence, respectfully.240 This vital distinction is not always evident in judgments of the 

ad hoc Tribunals.241 Emphasis is almost exclusively on general deterrence.242 It has thus been said 

in a judgment of the ICTR: “This Chamber seeks to dissuade for good those who will attempt in 

future to perpetuate such atrocities by showing them that the international community was not ready 

to tolerate the serious violations on international humanitarian law and human rights.”243  

The ICTY on several occasions expressed the opinion, in the spirit of general deterrence, that 

“[o]ne of the main purposes of a sentence imposed by an international tribunal is to influence the 

legal awareness of the accused, the surviving victims, their relatives, the witnesses and the general 

public in order to reassure them that the legal system is implemented and enforced,” and additionally, 

“to convey the message that globally accepted laws and rules have to be obeyed by everyone.”244 In 

Prosecutor v. Češić, the Sentencing Tribunal observed that general deterrence “serves to strengthen 

the legal order . . . and to reassure society of the effectiveness of its general provisions.”245 In 

Prosecutor v. Kabashi, the Sentencing Tribunal warned that “persons who believe themselves to 

be beyond the reach of the International Tribunal must be warned that they have to abide by its 

orders or face prosecution and, if convicted, sanctions.”246 Affirmative prevention through legal 

                                                 
239 Prosecutor v. Kunarać, supra note 5, at para. 839; and see also Prosecutor v. Delalić, supra note 7, at para. 1203; 

Bagaric & Amarasekara, supra note 18, at 137; and see also Prosecutor v. Češić, supra note 9, at para. 25 (referring to 

“special deterrence” and “general deterrence”); Prosecutor v. Katanga, supra note 9, at para 38; Prosecutor v. Bemba 

Gombo, supra note 9, at para. 11. 
240 Prosecutor v. Dragan Nikolić, supra note 34, at para. 134-35; Prosecutor v. Deronjić, supra note 9, at para. 145-

46; Prosecutor v. Kordić & Čerkez, supra note 9, at para. 1076-78; Prosecutor v. Krajišnik, supra note 9, at para. 

805; Prosecutor v. Kabashi, supra note 34, at para.11. 
241 Prosecutor v. Kunarać, supra note 5, at para. 839. 
242 See Prosecutor v. George Anderson Nderubumwe Rutaganda, Case No. ICTR-96-3-T, para. 456 (6 Dec. 1999) 

(noting that punishment is directed at retribution “and over and above that” at deterrence); Prosecutor v. Kambanda, 

supra note 9, at para. 28; Prosecutor v. Serushago, supra note 33, at para. 20 (5 Feb. 1999); Prosecutor v. Todorović 

(Sentencing Judgment), supra note 10, at para. 30; Prosecutor v. Biljana Plavšić (Sentencing Judgment), Case No. 

IT-00-39&40/1-S, para. 28 (27 Feb. 2003); Prosecutor v. Stakić, supra note 9, at para. 899; Prosecutor v. Banović, 

supra note 6, at para. 34; Prosecutor v. Dragan Nikolić, supra note 34, at para. 124; Prosecutor v. Češić, supra note 

9, at para. 25; Prosecutor v. Kordić & Čerkez, supra note 9, at para. 1080-82; Prosecutor v. Kabashi, supra note 34, 

at para.11; and see also Daniel B. Richard, Proposed Sentencing Guidelines for the International Criminal Court, 

LOY. L.A. INT’L & COMP. L.J. 123, at 125 (1997); Beresford, supra note 24, at 42. 
243 Prosecutor v. Kambanda, supra note 9, at para. 28; and see also Prosecutor v. Kayishema & Ruzindana, supra 

note 25, at Sentence para. 2; Prosecutor v. Todorović (Sentencing Judgment), supra note 10, at para. 30. 

244 Prosecutor v. Dragan Nikolić, supra note 34, at para. 139; Prosecutor v. Deronjić, supra note 9, at para. 149. 
245 Prosecutor v. Češić, supra note 9, at para. 26. 
246 Prosecutor v. Kabashi, supra note 34, at para. 11; and see also Prosecutor v. Kupreškić, supra note 9, at para. 

848; Prosecutor v. Kordić & Čerkez, supra note 9, at para. 1078, 1080-82; Prosecutor v. Krajišnik, supra note 9, at 

para. 807. 
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sanctions in times of war “have to demonstrate the fallacy of the old Roman principle of inter arma 

silent leges (amid the arms of war the laws are silent.247 

In Prosecutor v. Stakić, the Trial Chamber stated, quite confusingly, that “general 

deterrence is more accurately described as deterrence aiming at reintegrating potential perpetrators 

into the global society.”248 Re-integration of a convicted felon into society has to do with 

rehabilitation and not with deterrence; and furthermore, to maintain that persons other than the 

criminal are in need of being reintegrated into society is a rather stupid thing to say. 

In Kunarać, the Trial Chamber, quite realistically, came to the conclusion that “special 

deterrence, as a sentencing factor, is generally of little significance before this jurisdiction,” simply 

because “the likelihood of persons convicted here ever again being faced with an opportunity to 

commit war crimes, crimes against humanity, genocide or grave breaches is so remote as to render 

its consideration in this way unreasonable and unfair.”249 

General deterrence ought not to be considered as a sentencing factor for reasons of principle 

rather than practicality, since punishment should address the culpable conduct of the accused only, and 

it would be unfair to impose a harsh sentence on the convicted person in the expectation that it 

might deter others.250  

4. Obviating Impunity 

Thwarting impunity,251 and reprobation by the community or stigmatization of the convicted 

criminal,252 were mentioned in a sentencing context in judgments of the ICTY and the ICTR. In 

Prosecutor v. Furundžiya, the Trial Chamber had this to say: “It is the mandate and the duty of the 

                                                 
247 Prosecutor v. Kordić & Čerkez, supra note 9, at para. 1078. 
248 Prosecutor v. Stakić, supra note 9, at para. 902; and see also Prosecutor v. Dragan Nikolić, supra note 34, at para. 

137 and Prosecutor v. Deronjić, supra note 9, at para. 147 (referring also to Prosecutor v. Aleksovski, supra note 9, at 

para. 185; Prosecutor v. Delalić, supra note 34, at para. 806, which said absolutely nothing of the kind). 
249 Prosecutor v. Kunarać, supra note 5, at para. 840; and see also Prosecutor v. Krnojelać, supra note 14, at para. 

508; Prosecutor v. Obrenović, supra note 9, at para. 52 (noting that deterrence should not be afforded “undue 

prominence”); Prosecutor v. Deronjić, supra note 9, at para. 145; Beresford, supra note 24, at 45; Bagaric & 

Amarasekara, supra note 18, at 137 (noting that specific deterrence does not work in cases of severe punishments 

such as imprisonment). 
250 Prosecutor v. Kunarać, supra note 5, at para. 840; Prosecutor v. Češić, supra note 9, at para. 26. 
251 Prosecutor v. Erdemović (Sentencing Judgment), supra note 11, at para. 65; Prosecutor v. Kambanda, supra note 

9, at para. 26; Prosecutor v. Akayesu (Sentence), supra note 53; Prosecutor v. Furundžiya, supra note 25, at para. 

288; Prosecutor v. Rutaganda, supra note 61, at para. 455. 
252 Prosecutor v. Erdemović (Sentencing Judgment), supra note 11, at para. 64, 65, 66; and see also Prosecutor v. 

Furundžiya, supra note 25, at para. 289; Prosecutor v. Blaškić, supra note 1, at para. 763. 
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International Tribunal, in contributing to reconciliation, to deter such crimes and to combat 

impunity.”253 One analyst expressed the view that stigmatization of the perpetrator in itself “is often 

sufficient redress.”254 Although these appendices of punishment are important considerations for 

criminalizing certain atrocious acts and creating tribunals for their prosecution, they have no place, 

really, in sentencing guidelines. 

Putting institutions and procedures in place to bring perpetrators of such atrocities to answer 

for their conduct will inevitably result in absence of impunity, condemnation of the act and the actor 

by right-thinking members of the world community, and disgracing the convicted perpetrators for 

what they have done. Those consequences also serve as justification for having an international 

criminal justice system in place, but should not, perhaps even could not, have a bearing on an 

appropriate sentence in any given case. Because of these considerations, the criminal act must be 

punished, but the kind and gravity of the punishment to be imposed are conditioned by considerations 

other than the inevitable function and effects of punishment per se.  Blameworthiness of perpetrators 

of criminal conduct, in a word, legitimizes obviating impunity, reprobation and stigmatization, but 

preventing impunity, reprobation and stigmatization does not determine the subjective 

blameworthiness of the perpetrator. 

C. SENTENCING FACTORS 

A retributive response to crime must, for purposes of punishment, take into account several factors 

inherent in, or attending, the criminal conduct. At the Rome Conference, the Working Group on 

Penalties listed those factors, somewhat unsystematically and as a guide for Drafters of the Rules 

of Procedure and Evidence, as including: 

[T]he impact of the crime on the victims and their families; the extent of damage 
caused or the danger posed by the convicted person’s conduct; the degree of 
participation of the convicted person in the commission of the crime; the 
circumstances falling short of exclusion of criminal responsibility such as 
substantially diminished mental capacity or, as appropriate, duress; the age of the 
convicted person; the social and economic condition of the convicted person; the 
motive for the commission of the crime; the subsequent conduct of the person who 

                                                 
253 Prosecutor v. Furundžiya, supra note 25, at para. 288; and see also Prosecutor v. Kamuhanda, supra note 53, at 

para. 754; Mark A. Drumbl, Punishment, Postgenocide: From Guilt to Shame to Civis in Rwanda, 75 N.Y. UNIV. L. 

REV. 1221, at 1277 (2000). 
254 William A. Schabas, Sentencing by International Tribunals: A Human Rights Approach, 7 DUKE J. COMP. & 

INT’L L.J. 461, at 502 (1997). 
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committed the crime; superior orders; the use of minors in the commission of the 
crime.255  

These guidelines were intended to fit the general directive enunciated in the Statutes of the 

ad hoc Tribunals256 and which did go into the Statute of the ICC, reducing the sentencing factors to 

ones “such . . . as the gravity of the crime and the individual circumstances of the convicted 

person,”257 thereby upholding the principle of proportionality (punishment must be proportional to 

the gravity of the crime) and the principle of individualization (punishment must be based on 

personal circumstances of the convicted person).258 It has accordingly been decided that a trial 

tribunal must observe “the over-riding obligation to individualize a penalty to fit the individual 

circumstances of the accused and the gravity of the crime.”259 As succinctly stated in Prosecutor v. 

Obrenović: “An accused shall be held liable for his actions and omissions—no more and no less.”260  

1. Gravity of the Offence 

In the Čelebići Case, the Trial Chamber said: 

By far the most important consideration, which may be regarded as the litmus test 
for the appropriate sentence, is the gravity of the offence.261  The gravity of the 

                                                 
255 Report of the Working Group on Penalties, para. 2, U.N. Doc. A/CONF.183/C.1/WGP/L.14/Corr.2 (6 July 1998). 
256 Statute of the International Criminal Tribunal, art. 24(2), contained in the annex of the Report of the Secretary-

General Pursuant to Paragraph 2 of Security Council Resolution 808 (1993), reprinted in 32 I.L.M. 1192 (1993) 

(hereafter ICTY Statute); Statute of the International Tribunal for Rwanda, art. 23(2), contained in the annex of S.C. 

Res. 955 (1994), reprinted in 33 I.L.M. 1602 (1994) (hereafter ICTR Statute); and see Prosecutor v. Akayesu 
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257 Report of the Working Group on Penalties, art. 77(1), U.N. Doc. A/CONF.183/C.1/WGP/L.14 (4 July 1998); and 

see ICC Statute, supra note 1, art. 78(1). 
258 See King & La Rosa, supra note 8, at 332-37; Peglau, supra note 2, at 147; and see also Prosecutor v. Erdemović 
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appropriateness of sentence to the individual”); Prosecutor v. Tadić (Sentencing Judgment), supra note 8, at para. 61; 
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Bemba Gombo, supra note 9, at para 11. 
259 Prosecutor v. Delalić, supra note 34, at para. 717; and see also Prosecutor v. Kambanda, supra note 9, at para. 58; 

Prosecutor v. Serushago, supra note 33, at para. 22; Prosecutor v. Aleksovski, supra note 11, at para. 242; Prosecutor 

v. Kupreškić, supra note 9, at para. 852; Prosecutor v. Kordić & Čerkez, supra note 54, at para. 847; Prosecutor v. 

Todorović (Sentencing Judgment), supra note 10, at para. 110; Prosecutor v. Krnojelać, supra note 14, at para. 507; 

Prosecutor v. Ferdinand Nahimana, Jean-Bosco Barayagwiza & Hassan Ngeze, Case No. ICTR-99-55-T, para. 1097 

(3 Dec. 2003); Prosecutor v. Obrenović, supra note 9, at para. 54, 62; Prosecutor v. Dragan Nikolić, Case No. IT-94-

2-A, para. 9 (4 Feb. 2005); Juvénal Kajelijeli v. The Prosecutor, Case No. ICTR-98-44A-A, para. 291 (23 May 

2005); Prosecutor v. Stakić, supra note 34, at para. 375; Prosecutor v. Mladen Naletilić & Vinko Martinović, Case 

No. IT-98-34-A, para. 593 (3 May 2006); Prosecutor v. Théoneste Bagosora & Others, Case No. ICTR-98-41-T, 

para. 2263 (18 Dec. 2008); Prosecutor v. Tharcisse Renzaho, Case No. ICTR-97-31-T, para. 817 (14 July 2009); 

Prosecutor v. Jean-Baptiste Gatete, Case No. ICTR-2000-61-T, para. 673 (31 March 2011). 
260 Prosecutor v. Obrenović, supra note 9, at para. 78. 
261 Prosecutor v. Delalić, supra note 7, at para. 1225; and see also id., at para. 1260 (calling gravity of an offence the 

“touchstone of sentencing”); Prosecutor v. Erdemović (Second Sentencing Judgment), supra note 25, at para. 15; 

Prosecutor v. Serushago, supra note 33, at para. 27; Prosecutor v. Goran Jelisić, Case No. IT-95-10-T, para. 121 (14 

Dec. 1999); Prosecutor v. Aleksovski, supra note 9, para. 182; Prosecutor v. Kupreškić, supra note 9, at para. 852; 

Prosecutor v. Ruggiu, supra note 28, at para. 47-49; Prosecutor v. Anto Furundžiya, Case No. IT-95-17/1-A, para. 
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crime “is normally the starting point for consideration of an appropriate 
sentence,”262 and has been singled out as “[t]he cardinal feature in sentencing.”263 

Retribution requires a certain proportionality between the gravity of a crime and the 

punishment imposed for that crime.264 Gravity of the crime was said to depend on the circumstances 

of the case as well as the form and degree of participation in the crime by the Accused.265 The element 

of gravity is more broadly determined by (i) the nature of the crime, (ii) the manner in which it was 

executed, (iii) the motive of the perpetrator, and (iv) the consequences of the criminal act.266 It should 

be noted that the ICC’s Rules of Procedure and Evidence pertaining to the determination of sentence 

make no mention of the nature of the crime as such. This does not mean that the ICC will not for 

sentencing purposes consider the inherent gravity of a particular crime. The Rules do refer to “the 

extent of damage caused” and “the nature of the unlawful behavior and the means employed to 

execute the crime” as factors to be considered by the Court in its determination of sentence,267 and 

those factors, among others, do have an impact on the nature and gravity of an offence. The sentencing 

factors listed in the Rules are furthermore expressly stated as applying only inter alia, and aggravating 
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circumstances may include others not listed in the Rules “which, although not enumerated . . ., by 

virtue of their nature are similar to those mentioned.”268  

(a) The nature of the crime 

The nature of the crime has a particular bearing on its relative gravity for sentencing purposes. The 

special gravity of the offences within the jurisdiction of the ad hoc Tribunals has been emphasized 

in many of the Tribunals’ judgments.269 The ICTR has thus proclaimed that all crimes within its 

jurisdiction are serious violations of international humanitarian law.270 

In Prosecutor v. Ntakirutimana, a Trial Chamber of the ICTR referred to “the principle of 

gradation in sentencing, which enables the Tribunal to distinguish between crimes which are of the 

most heinous nature, and those which, although reprehensible and deserving severe penalty, should 

not receive the highest penalties.”271 Earlier, in Prosecutor v. Kambanda, the ICTR held that “[t]he 

degree and magnitude of the crime is still an essential criterion for evaluation of sentence.”272 The 

Tribunal laid special stress on the gravity of crimes against humanity, noting that those crimes “are . 

. . conceived as offences of the gravest kind against the life and liberty of the human being.”273 In 

Prosecutor v. Serushago, the ICTR emphasized the “extreme gravity” of genocide as “the crime of 

crimes.”274 Genocide and crimes against humanity have been held to be inherently aggravating 

crimes.275 In Prosecutor v. Furundžiya, the Trial Chamber stated that “[t]orture is one of the most 

serious offences known to international criminal law and any sentence imposed must take this into 

account.”276 In the same case, the Appeals Chamber decided that “crimes which result in the loss 
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of human life should be punished more severely.”277 In Prosecutor v. Todorović, the Tribunal 

observed in the same context that persecution “is a particularly serious crime,”278 and that this also 

applies to “the murder and the sexual assaults perpetrated by the accused.”279 

The question as to the existence of a hierarchy of crimes based on their inherent gravity has 

provoked profound disagreement in the jurisprudence of the ad hoc Tribunals and in scholarly 

comments on that jurisprudence. There are to be sure those who maintain that the crimes within the 

jurisdiction of the ad hoc Tribunals “are presented on an equal footing,” and that “it does not seem 

possible to classify these international crimes in a hierarchical way.”280 

The inherent gravity of some crimes over others cannot be denied.281 The ICC Statute in fact 

contains several indications of a hierarchy of certain crimes.282 It thus affords to States Parties the right 

to temporarily exclude the exercise of jurisdiction by the ICC for war crimes committed
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in their territory or by their nationals, but not others;283 the crime of genocide and crimes against 

humanity are without exception to be regarded as manifestly unlawful and liability for those crimes 

can therefore never be excused on the basis of superior orders;284 defence of property can only 

exclude criminal responsibility for a war crime and can therefore not be raised as a defence against 

charges of genocide and crimes against humanity.285  

The ongoing debate in this regard is mainly focused on the relative gravity of crimes against 

humanity and war crimes. The Trial Chamber in its sentencing judgment in Prosecutor v. Duško 

Tadić based the extreme gravity of crimes against humanity on the fact that they, per definition, 

are committed on a widespread scale or systematically: 

A prohibited act committed as part of a crime against humanity, that is with an 
awareness that the act formed part of a widespread or systematic attack on a civilian 
population, is, all else being equal, a more serious offence than an ordinary war 
crime. This follows from the requirement that crimes against humanity be 
committed on a widespread or systematic scale, the quantity of the crime having a 
qualitative impact on the nature of the offence which is seen as a crime against more 
than the victims themselves but against humanity as a whole.286 

This approach finds support in the reasoning of the International Law Commission (ILC). 

In a comment on the war crimes provisions in its 1996 Draft Code of Crimes against the Peace 

and Security of Mankind, the ILC proclaimed that crimes against the peace and security of mankind 

“are the most serious on the scale of international offences” exactly because “the crimes in question 

must have been committed in a systematic manner or on a large scale.”287  

There seems to be general agreement that genocide constitutes “the crime of crimes” and is 

therefore the most serious of offences within the subject-matter jurisdiction of international 

criminal tribunals.288 In Prosecutor v. Kambanda, the ICTR thus noted that genocide is 
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“inherently aggravating,”289 and this fact is germane to sentencing.290 However, it has also 

been said that it is “more difficult” to rank the inherent gravity of genocide as against that 

of crimes against humanity.291 

There is an influential body of opinion holding that the gravity of crimes against humanity 

exceeds that of war crimes.292 It has been noted that crimes against humanity and war crimes based on 

the same conduct protect different interests.293 In Prosecutor v. Duško Tadić, Judge Cassese in a 

separate opinion maintained that although there is in abstracto no hierarchy of gravity applying a 

priori to different crimes,294 such a hierarchy does emerge when the very same act is classified as a 

war crime and a crime against humanity.295 Murder as a crime against humanity would, for example, 

warrant a higher sentence than murder as a war crime, because as a crime against humanity, willful 

killing “possesses an objectively greater magnitude and reveals in the perpetrator a subjective frame 
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of mind which may imperil fundamental values of the international community to a greater extent” 

than would be the case if the offence was prosecuted as a war crime.296 

The assumption that crimes against humanity and war crimes committed in a systematic 

manner or on a large scale deserve higher sentences than “ordinary” war crimes has become a matter 

of profound controversy within the ICTY.297  In its judgment in the sentencing appeal in Prosecutor 

v. Duško Tadić, the Appeals Chamber found that “there is in law no distinction between the 

seriousness of a crime against humanity and that of a war crime,” basing its opinion exclusively on 

the ICTY Statute and Rules of Procedure and Evidence.298 Jan Nemitz maintained that war crimes 

can in given circumstances be as serious, or even more serious, that crimes against humanity, 

mentioning the example of the intentional killing of prisoners of war as part of a widespread practice 

and involving state authorities.299 In Prosecutor v. Tihomir Blaškić, the Trial Chamber noted that the 

ICTY has not yet established a hierarchy of gravity of the crimes within its jurisdiction and therefore 

decided to “confine itself to assessing [for sentencing purposes] seriousness based on the 

circumstances of the case.”300  

It stands to reason that, within the realm of war crimes, grave breaches of the Geneva 

Conventions of 12 August 1949 and of Protocol I to those Conventions should not per se be treated 

as more serious than the ones not stipulated as grave breaches, and that the gravity of a war crime 

should also not be assessed in view of the distinction between international armed conflicts and 

armed conflicts not of an international character.301 

A factor taken into account as an element of crime A can be considered as an aggravating 

factor for crime B of which it is not an element.302 Humiliation as an element of the crime of 

                                                 
296 Id., at para. 15; and see also Ambos, supra note 100, at 34. 
297 See in general, Lattanzi, supra note 112, at 498-503; Nemitz, supra note 3, at 618-20. 
298 Prosecutor v. Tadić (Judgment in Sentencing Appeal), supra note 11, at para. 69; and see also Prosecutor v. Tadić 

(Judgment in Sentencing Appeal), supra note 11, (Separate Opinion of Judge Shahabuddeen); Prosecutor v. Tadić 

(Sentencing Judgment), supra note 8, (Separate Opinion of Judge Robinson) at para. I; Prosecutor v. Erdemović, 

supra note 105, (Separate Opinion of Judge Li) at para. 18-26; Prosecutor v. Erdemović (Second Sentencing 

Judgment), supra note 25, (Separate Opinion of Judge Shahabuddeen), at para. II; Prosecutor v. Blaškić, supra note 

1, at para. 804; Prosecutor v. Furundžiya, supra note 80, at para. 241-42, 247; Prosecutor v. Krnojelać, supra note 

14, at para. 511; Prosecutor v. Češić, supra note 9, at para. 32. 
299 Nemitz, supra note 3, at 618, 618-19. 
300 Prosecutor v. Blaškić, supra note 1, at para. 800-03. 
301 Schabas, supra note 25, at 1507. 
302 Prosecutor v. Vasiljević, supra note 80, at para. 172; Prosecutor v. Češić, supra note 9, at para. 53. 



 53 

humiliating and degrading treatment can therefore be considered as an aggravating circumstance 

following a concurrent conviction of rape of which it is not a constituent element.303 In Prosecutor 

v. Češić, the Sentencing Tribunal declined to consider exacerbated humiliation twice, namely as 

an element of a war crime and of the corresponding crime against humanity and decided in all 

fairness to impose a single sentence for which it considered the degree of humiliation only once in 

its final determination of an appropriate sentence.304  

(b) The manner in which the crime was executed 

Gravity of a crime can also emerge from the manner in which the offence was executed.305 The 

ICC’s Rules of Procedure and Evidence refer to “the nature of the unlawful behaviour and the 

means employed to execute the crime” as a sentencing factor that applies in general,306 and to 

“[c]ommission of the crime with particular cruelty” that has to be considered as an aggravating 

circumstance.307  

The heinous means applied for the killing of victims of the crime was specially mentioned 

as an aggravating sentencing factor in Prosecutor v. Kayishema.308 In Prosecutor v. Jelesić, the 

ICTY held out “the repugnant, bestial and sadistic nature” of the accused’s conduct and the “cold-

blooded commission of murders and mistreatment of people” as contingencies that warrant severe 

punishment.309 In Prosecutor v. Ntakirutimana, the ICTR stated that at the “upper end of the 

sentencing scale” are those who commit crimes with special zeal and sadism.”310 In Prosecutor v. 

Češić, the Sentencing Tribunal referred to the “exacerbating humiliation and degradation, depravity 

and sadistic behaviour” of the accused as aggravating factors.311 
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In the Tadić Sentencing Judgment, the Trial Chamber took into consideration, as an 

aggravating circumstance, the convicted person’s “awareness of, and enthusiastic support for” the 

atrocities upon which his conviction was based.312 In the Čelibići Case, the Trial Chamber found as 

a “most disturbing, serious and thus, an aggravating aspect” of the criminal acts that the accused 

“apparently enjoyed using this [electric shock] device upon his helpless victims,”1313 and referred to 

the manner in which the crimes were committed as “indicative of a sadistic individual who, at times, 

displayed a total disregard of the sanctity of human life and dignity.”314  

(c) The motive of the perpetrator 

The Rules of Procedure and Evidence also list, as an aggravating circumstance, “any motive 

involving discrimination” on grounds such as age, race, color, language, religion or belief, 

political or other opinion, national, ethnic or social origin, wealth, birth or status.315  

A discriminatory motive has also been endorsed as an aggravating circumstance in the ad 

hoc Tribunals.316 In Prosecutor v. Tadić, ethnic and religious discrimination and nationalistic 

sentiments were mentioned by name.317 In Prosecutor v. Vasiljević, the Trail and the Appeals 

Chamber laid special stress on verbal abuse as an aggravating factor.318 

In the Čelebići Case, a Trial Chamber of the ICTY was quite correct in saying: 

Motive is not an essential ingredient for the commission of an offence. It is to some 
extent a necessary factor in the determination of sentence after guilt has been 
established.319 
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If the perpetrator committed the offence with “cold, calculated premeditation, suggestive of 

revenge against the individual victim or group to which the victim belongs,” this should be taken 

into account as an aggravating circumstance; but if he or she committed the offence “reluctantly 

and under influence of group pressure and, in addition, demonstrated compassion toward the victim 

or the group to which the victim belongs,” this must be taken into account in mitigation of 

sentence.320 Tolerance and lack of bigotry will also count in mitigation of sentence.321 In 

Erdemović, the accused actually saved a victim’s life, and in sentencing this counted to his credit.322 

(d) Harmful consequences of the criminal act 

Cruelty of the criminal act is closely related to the harmful consequences of an offence, which has 

also been singled out as an element that falls under the nature of the crime as a sentencing 

directive.323 The link appears from a statement in the sentencing judgment of Duško Tadić, where 

the ICTY referred in one breath to the cruelty of the act and the humiliation suffered by the victim 

as aggravating sentencing factors.324 The ICC’s Rules of Procedure and Evidence speak of “the 

extent of the damage caused, in particular the harm caused to victims and their families,”325 and 

also, as an aggravating circumstance, of “[c]ommission of the crime where the victim is particularly 

defenceless.”326 It furthermore singles out “[c]ommission of the crime . . . where there were multiple 

victims” as a matter of aggravation.327  

The number of victims killed would clearly come within the confines of the above 

directives.328 But it goes beyond that. In the Čelebići Case, the Trial Chamber called gravity of an 
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offence the “touchstone of sentencing,” and noted that gravity includes the impact of the crime on 

victims.329 It made special mention of the “substantial pain, suffering and injury” inflicted by the 

perpetrator upon each of his victims, and the “permanent physical scars” that resulted from the 

cruelty to which they were exposed.330 In Prosecutor v. Mitar Vasiljević, the Trial Chamber 

mentioned as sentencing guidelines, alongside the nature of the act or omission and the context in 

which it occurred, “the personal circumstances of the victim including age, sex and health, as well 

as the physical, mental and moral effects of the act upon the victim,” and the fact that the criminal 

act had long-term effects.331  

In its sentencing policy articulated in the case of Prosecutor v. Furundžiya, the Trial 

Chamber laid special stress on “the severe physical pain and great emotional trauma that Witness 

A had to suffer as a consequence of these depraved acts committed against her.”332 The Tribunal 

had noted that the victim was a civilian detainee “and at the complete mercy of her captors.”333 In 

Prosecutor v. Banović, the Sentencing Trial Chamber made special mention of the fact that the 

prison victims “were particularly vulnerable, frightened and isolated individuals,” and accepted 

“the position of inferiority and the vulnerability of the victims” as “relevant factors in assessing the 

gravity of the offence.”334 

In Prosecutor v. Blaškić, the Trial Chamber also emphasized, as an aggravating circumstance, 

“the physical or emotional scars borne by the victims, their suffering at the loss of loved ones and the 

fact that most of them are still unable to return to their homes at this day.”335 The Tribunal was 

particularly sensitive to the fact that victims were members of the civilian population and included 
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women and children.336 In Prosecutor v. Momir Nikolić, the victims included women, children, the 

elderly, and persons in captivity, and their vulnerability and position of helplessness were taken into 

account as aggravating factors.337 In Prosecutor v. Kunarać, special significance was attached for 

sentencing purposes to the fact that the victims of sexual assault included a young person.338 Several 

judgments emphasized, as an aggravating circumstance, the fact that victims at the time of the trial 

still suffered from the trauma brought upon them by the perpetrators’ criminal conduct.339 It has 

further been noted by one analyst that “the gravity of a crime is not only affected by the actual 

harm, but also by the danger caused to other legal values, i.e. the potential harm that may result 

from the offence.”340  

It has been held that for sentencing purposes, victims are not to be confined to those directly 

affected by the crime but may also include their next-of-kin.341 This proposition has subsequently been 

challenged. In Prosecutor v. Krnojelać, the ITCY noted that effects of an offence on relatives [or 

friends] of the immediate victims have no bearing on the criminal culpability of the convicted person 

and, therefore, “that it would be unfair to consider such effects in determining sentence.”342 The ICTY 

subsequently changed its mind by holding that the impact of an offence on the relatives and friends of 

the victims may be taken into account for sentencing purposes,343 for example in the case of murder 

and sexual assault.344  
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It should finally be noted that compassion with and assistance rendered by an accused to 

certain victims can also serve as a mitigating factor.345 The ICC’s Rules of Procedure and Evidence 

expressly mention “efforts by the person to compensate the victims” as a mitigating circumstance.346 

(e) Participation of the Accused in the Criminal Conduct 

The ICC’S Rules of Procedure and Evidence refer to “the degree of participation of the convicted 

person” in the offence of which he or she was convicted, and of “the degree of intent” as factors to 

be considered for sentencing purposes.347 

There are thus many sides to the personal conduct and dispensation of the convicted person 

that should weigh with international tribunals in assessing an appropriate sentence on basis of the 

principles of retributive justice. Some of the personal factors that are to be considered relevant for 

achieving proportionality between the crime and the sentence derive from the participation of the 

convicted person in the crime and are objective in nature, while others may be defined as subjective 

attributes of the convicted person. Those subjective factors will be considered hereafter under the 

heading of retributive justice. 

The objective standards attending conduct of the accused again fall into two main 

categories: personal responsibilities of the person, and the form of perpetration for which he or she 

was held responsible. 

Several judgments of the ad hoc Tribunals laid stress, as an aggravating circumstance, on the 

status of the person within the community.348 It has been decided, for example, that “[a]buse of 

positions of authority or trust is generally considered an aggravating factor,”349 and even that a 

command position deserves a higher sentence than direct participation in the crime.350 Particularly 
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critical in this regard is the position occupied by an accused in the organizational hierarchy of the 

prevailing power structures.351 As stated in the Čelebići Case: 

It would be a travesty of justice and an abuse of the concept of command authority, 
to allow the calculated dereliction of an essential duty to operate as a factor in 
mitigation of criminal responsibility.352 

In Prosecutor v. Kambanda, the fact that the accused was Prime Minister of Rwanda was 

accordingly taken into consideration as an aggravating factor.353 In the Čelibići Case, the ICTY made 

something of the fact that it was dealing with high-ranking political officials and military officers,354 

and also took a grim view of the fact that one of the accused was deputy commander of the prison 

camp where the atrocities were committed.355 In Prosecutor v. Kamuhanda, special mention was 

made, as an aggravating circumstance, of the accused having held a high-ranking position in the civil 

service.356 In Prosecutor v. Todorović, the superior position of the accused as Chief of Police was 

considered an aggravating factor.357 In Prosecutor v. Mladen Naletelić & Vinco Martinović, the Trial 

Chamber noted that the accused was “something of a legend in the region” and that his “command 

role . . . is [therefore] an aggravating factor.”358 Mrs. Biljana Plavšić was at the time the crime was 

committed President of the Republic of Srpska and her “high leadership position” led the Court to 

decide that “misplaced leniency would not be fitting and that a substantial sentence of imprisonment 

is called for.”359 The Sentencing Tribunal did on the other hand decide that the fact that “witnesses 

. . . of high international reputation”‒‒including United States Secretary of State Madeleine Albright, 

President of Sweden Carl Bildt, and Head of the Mission of the Organization for Society and Co-

operation in Europe Robert Frowick‒‒came forward to testify on her behalf, and her post-conflict 
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role in ensuring that the Dayton Accord was accepted and implemented in the Republic of Srpska,360 

added “much weight to the plea in mitigation put forward in this regard.”361 She was 72 years old at 

the time and was sentenced to eleven years imprisonment for her “participation in a crime of utmost 

gravity” (persecution).362  

Of special significance in regard to war crimes is the position of the Accused in the chain of 

command.363 In Prosecutor v. Aleksovski, the Appeals Chamber decided that the sentence imposed 

by the Trial Chamber was “manifestly inadequate” because, amongst other things, the sentencing 

Tribunal failed to treat the position of the convicted person as a commander as an aggravating 

circumstance.364 In Prosecutor v. Tadić, on the other hand, the Appeals Chamber decided that a 

sentence in excess of 20 years imprisonment on any counts in the indictment would be excessive 

because the level in the command structure of the accused was low.365 In the Čelebići Case, the 

ICTY regarded the fact that a commanding officer only had constructive knowledge of the criminal 

act (he did not know but should have known) as a mitigating factor.366  It should be emphasized, 

though, that a position of authority should not in and of itself attract a harsher sentence; it is the 

abuse or wrongful exercise of a position of authority that serves as an aggravating factor.367 The 

principle of “graduation of sentence”‒‒that is, the rule that “the most senior levels of command 
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structure should attract the severest sentences, with less severe sentences for those lower down the 

structure”368‒‒is therefore not absolute.369 

Also at the objective level, emphasis is placed on the form and degree of participation in 

the crime.370 Playing a leading role in the execution of atrocities clearly serves as an aggravating 

circumstance,371 while those not playing a significant role in the commission of an offence should 

receive lighter sentences.372 The Trial Court is required to reflect in the sentence imposed “the 

predominant standard of proportionality between the gravity of the offence and the degree of 

responsibility of the offender.”373 A distinction can therefore be made for sentencing purposes 

between principal perpetrators and accessories, on the understanding that the latter group is entitled to 

lighter sentences.374 Inchoate participation, such as an attempt to commit the crime, is generally treated 

for sentencing purposes as being of a less serious nature.375 Merely aiding and abetting has generally 

been considered as warranting a reduced level of criminal responsibility.376 In Prosecutor v. 

Aleksovski, the Trial Chamber gave the accused credit for the fact that his “direct participation in the 

commission of the acts of violence was relatively limited.”377 In Prosecutor v. Ntakirutimana, the 

ICTR stated that those who planned or ordered the atrocities deserve the highest penalties.378 

                                                 
368 Prosecutor v. Musema, supra note 182, at para. 382. 
369 Prosecutor v. Hadžihasanović & Kubura, supra note 34, at para. 321. 
370 Prosecutor v. Kupreškić, supra note 9, at para. 852; Prosecutor v. Aleksovski, supra note 9, para. 182; Prosecutor 

v. Delalić, supra note 34, at para. 731; Prosecutor v. Jelisić (A), supra note 80, at para. 101; Prosecutor v. Stakić, 

supra note 9, at para. 903; Prosecutor v. Obrenović, supra note 9, at para. 50; Prosecutor v. Dragan Nikolić, supra 

note 34, at para. 144; Prosecutor v. Deronjić, supra note 9, at para. 154, 156. 
371 Prosecutor v. Serushago, supra note 33, at para. 19; Prosecutor v. Rutaganda, supra note 61, at para. 470; 

Prosecutor v. Radoslav Brdanin, Case No. IT-00-36-A, para. 413 (3 April 2007); Prosecutor v. Bagosora, supra note 

78, at para. 2272; Prosecutor v. Gatete, supra note 78, at para. 680. 
372 See Prosecutor v. Aleksovski, supra note 9, para. 236; Prosecutor v. Krnojelać, supra note 14, at para. 509; 

Prosecutor v. Deronjić, supra note 9, at para. 156. 
373 Prosecutor v. Akayesu (Sentence), supra note 53, para. 40, cited with approval by the Appeals Chamber in 

Prosecutor v. Jean-Paul Akayesu (Judgment), Case No. ICTR-96-4-A, para. 414 (1 June 2001); and see also 

Prosecutor v. Dragan Dragan Nikolić, supra note 34, at para. 144; Prosecutor v. Deronjić, supra note 9, at para. 154. 
374 See, for example, Prosecutor v. Ruggiu, supra note 28, at para. 49; and see also id., at para. 77-79 (noting that the 

accused did not personally commit any of the acts of violence); Ambos, supra note 100, at 33. 
375 Schabas, supra note 25, at 1507. 
376 Prosecutor v. Vasiljević, supra note 80, at para. 182; Prosecutor v. Krstić (A), supra note 80, at para. 251, 266, 

268; Prosecutor v. Juvénal Kajelijeli, Case No. ICTR-98-44A-T, para. 963 (1 Dec. 2003) (noting that an “indirect 

form of participation” such as incitement to commit genocide and aiding and abetting warrants a lesser sentence). 
377 Prosecutor v. Aleksovski, supra note 11, para. 236: and see also Prosecutor v. Deronjić, supra note 9, at para. 156. 
378 Prosecutor v. Ntakirutimana, supra note 90, at para. 884. 



 62 

It should be noted, though, that in some instances not playing an active role in the execution 

of a crime is inherent in the criminal conduct (the crime of which the accused was found guilty) and 

should therefore not be taken into account as a mitigating circumstance. In Prosecutor v. Vincent 

Rutaganira, for example, the accused pleaded guilty to, and was convicted of, complicity by an 

omission in the crime of extermination (not intervening to stop massive killings and injuring of Tutsi 

who had taken refuge in a church building in a district where the accused was an elected Counselor). 

In considering an appropriate sentence, the Chamber noted that not participating in the actual killings 

“goes to his criminal conduct rather than to mitigation.”379  

Closely related is the supposition that persons acting upon the orders of a superior official 

should receive a lighter sentence. The Statutes of the ad hoc Tribunals expressly state that acting 

“pursuant to an order of a Government or of a superior shall not relieve . . . [the accused person] of 

criminal responsibility, but may be considered in mitigation of punishment if . . . justice so 

requires.”380 The principle has been applied in several judgments of the ad hoc Tribunals.381 

In terms of the ICC Statute, superior orders will, to the contrary, in certain limited 

circumstances exclude criminal liability, namely if the perpetrator was under a legal obligation to 

obey the order, did not know that the order was unlawful, and the order was not manifestly 

unlawful.382 Nothing is provided in the ICC Statute as to the mitigating effect on sentencing of 

superior orders that fall short of these requirements. Although some analysts maintain that superior 

orders will be treated as a mitigating circumstance by the ICC,383 it is equally reasonable to assume 

that acting upon a superior order which the perpetrator was not obliged to obey, or which he or she 

did not know was unlawful, or which was as a matter of fact manifestly unlawful, should not serve 

as a mitigating circumstance. 
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Although the ICTY in Furundžiya subscribed to the principle that those not acting as 

principal perpetrators deserve lighter sentences,384 the Tribunal did judge the accused, being an 

aider and abettor,385 harshly for his “active role as a commander of the Jokers,”386 the Jokers being 

a special unit of the military police responsible for the atrocities in issue in that case. In the Čelebići 

Case, the Appeals Chamber decided that in certain circumstances the gravity of the crime might be 

so great that a very severe penalty is to be imposed in spite of the fact that the accused did not 

occupy a senior position in the overall command structure.387  In the second sentencing judgment 

in the case of Erdemović, the ICTY accepted duress as an extenuating circumstance, describing the 

accused as “the helpless victim” with “no choice in taking part in the Srebrenica operations,” but 

also at times risking his life by breaking out of “this chain of helplessness” and actually refusing to 

kill some members of the target group.388 In Prosecutor v. Blaškić, a Trial Chamber of the ICTY 

observed that duress can only be considered as an extenuating circumstance if the convicted person 

“had no choice or moral freedom in committing the crime.”389 It should be noted that duress 

deriving from superior orders can in exceptional circumstances be so severe as to leave the 

subordinate without any freedom of choice, in which event it would not only serve as an extenuating 

circumstance but become a ground of justification that would warrant a finding of not guilty. 

The judgment of the Trial Chamber in Prosecutor v. Blaškić also makes instructive reading 

in the present context: 

The fact that the accused did not directly participate may be taken as a mitigating 
circumstance when the accused held a junior position within the civilian or military 
command structure. However, the Trial Chamber considers that the fact that 
commanders . . . played no direct part cannot act in mitigation of the sentence when 
found guilty.390(e) 
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Theories of retribution are mostly founded on the premise that “offenders deserve to suffer and that 

the institution of punishment should reflect the suffering they deserve.”391 Retributive theories 

assert that “punishment must be equivalent to the level of wrongdoing.”392  

In undiluted form, retribution may be likened to retaliation, or punishment in kind. Based on 

the teachings of the celebrated mathematician, Pythagoras (circa 540-504 B.C.), the lex talionis 

accordingly required an arithmetical equilibrium between the wrongful act and retributive 

punishment in accordance with the classical adage: “an eye for an eye, and a tooth for a tooth.”393 

This approach was characteristic of “primitive” societies, where the kind and measurements of 

punishment were exclusively based on the nature and gravity of the criminal act.394 As noted by one 

analyst, “no one regards raping a rapist, or torturing a torturer, as appropriate punishment today.”395 

The idea of retribution being a matter of retaliation, or at least remnants of that idea, regrettably, still 

lingers on in many contemporary systems of criminal law, and in the minds of many people. When 

an outraged community calls for justice, they mostly seek revenge. 

But retribution is not revenge.396 The harm suffered which triggered acts of revenge are not 

necessarily wrongful acts in the legal sense; revenge is not necessarily commensurate with the harm 

caused by the act being revenged; a revenge-inspired act does not set a precedent for similar responses 

to the same kind of harmful acts; the victims of revenge are not necessarily confined to the person 

whose conduct sparked the retaliatory response, but could for example include a spouse, child or 

relative of that person; the person taking revenge often derives pleasure from suffering of the other; 

and revenge is personal in the sense that the avenger is typically the person wronged.397  

To be “just deserts”, retribution‒‒as we have seen‒‒must be “proportional to the gravity of 

the crime and the moral guilt of the convicted.”398 (Emphasis added.) The “just desert” theory 
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“places the requirement of justice, rather than the pursuit of crime prevention, at the foundation of 

the general justification for criminal sanctions.”399 That is to say, judicial response to a criminal act 

must be conditioned by the demands of retributive justice, which, among other things, make criminal 

liability dependent on the subjective culpability or blameworthiness of the accused.400 Retributive 

justice requires (a) making a conviction for criminal conduct dependent on fault in the form of dolus 

(intent) or culpa (negligence) on the part of the perpetrator; and (b) taking into account, for 

sentencing purposes, reduced culpability of the offender.401  

The Rules of Procedure and Evidence accordingly instruct the ICC to take into account for 

purposes of sentencing “the degree of intent” of the person concerned.402 Committing the crime 

“knowingly and with premeditation” therefore deserves to be severely punished.403  

The Rules of Procedure and Evidence mention in their list of mitigating circmstances those 

“falling short of constituting grounds for exclusion of criminal responsibility, such as substantially 

diminished mental capacity or duress.”404 Requiring that diminished mental capacity must be 

“substantial” is perhaps unfortunate, since every manifestation of reduced culpability, provided it 

is real, should serve as a consideration for the reduction of sentence. Grounds for reduced 

culpability include subjective attributes of the perpetrator which do not altogether exclude his or 

her capacity to form a criminal intent or negligent disposition but nevertheless diminished his or 

her ability to appreciate the wrongfulness of the criminal act or to act in accordance with that 

insight. 

It should in the present context be emphasized that personal attributes of the accused do not 

in all instances have an impact on mens rea but could still serve as extenuating or aggravating factors 

for sentencing purposes. In Prosecutor v. Furundžiya, for example, the Tribunal was not concerned 

with the question of reduced culpability when considered the young age of the accused 23 years at 
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the time the offence was committed) to be a mitigating circumstance.405 Mental capacity per se was 

also not the issue when the Trial Chamber, in Prosecutor v. Goran Jelesić, decided that “Judges 

cannot accord too great a weight” to personal attributes of the convicted person, such as age (he 

was when the crime was committed), no previous convictions for any violent crime, and being the 

father of a young child,406 and, perhaps more puzzling, that the fact the he suffered from 

“personality disorders, [and] had borderline narcissistic and anti-social characteristics” did not 

diminish his criminal responsibility.407 

In Prosecutor v. Todorović, conflicting reports of psychiatrist as to the alleged post-

traumatic stress disorder of the accused were presented to the Trial Chamber. This is a matter of 

mens rea. The Tribunal proceeded on the assumption that the onus rested on the accused to prove 

on a balance of probabilities his or her grounds of diminished culpability,408 and consequently 

declined to take the mental condition of the accused into account as a ground in mitigation of 

sentence.409 It must be emphasized, with acclamation, that the ICC cannot possible follow this same 

approach. In terms of the ICC Statute, an accused has the right “[n]ot to have imposed on him or 

her any reversal of the burden of proof or any onus of rebuttal.”410 If the Accused should raise any 

of the grounds of diminished culpability, the onus to disprove the same rests squarely on the 

Prosecutor and the Trial Chamber must be satisfied, above reasonable doubt, that the grounds relied 

on by the Accused did not exist at the time the crime was committed. 

D. EXTENUATING AND AGGRAVATING CIRCUMSTANCES 

When one considers the gravity of a crime and conduct of the perpetrator as components of the 

concept of retribution, their impact on sentencing already emerges. It is perhaps wrong to think of 

the impact of the nature of the crime and the means of perpetration of the person concerned on 

entencing in terms of extenuating or aggravating circumstances. Here the nature and magnitude of 

                                                 
405 Prosecutor v. Furundžiya, supra note 25, at para. 283; and see also Prosecutor v. Serushago, supra note 33, at 

para. 39 (where the convicted person was 37 years old at the time the crime was committed). 
406 Prosecutor v. Jelisić (T), supra note 80, at para. 124. 
407 Id., at para. 125. 
408 Prosecutor v. Todorović (Sentencing Judgment), supra note 10, at para. 93; and see also Prosecutor v. Delalić, 

supra note 7, at para. 1172. 
409 Prosecutor v. Todorović (Sentencing Judgment), supra note 10, at para. 95. 
410 ICC Statute, supra note 1, art. 67(1)((c)(i). 



 67 

a particular sentence derives from considerations inherent in the crime as such as conditioned by 

culpability of the Accused on the basis of retributive justice. 

The same is true in regard to the general functions of punishment, which in a very limited sense 

might influence a sentencing judge to decide on a particular kind and measure of punishment to be 

imposed. Extenuating and aggravating circumstances embrace additional factors attending the 

commission of a crime, not part of the criminal act per se, which ought to influence the decision to 

impose a lighter or a heavier sentence, as the case might be.411 That, perhaps, is what the ICTY had in 

mind when it proclaimed that “[m]itigation of punishment in no way reduces the gravity of the crime 

or the guilty verdict against a convicted person.”412 

Since the same factor can warrant a lighter or a heavier sentence, it is perhaps inappropriate 

to put a particular factor in the one, and the other in another basket.413 Proposals to this effect were 

not accepted by the Preparatory Commission of the ICC responsible for the drafting of the Rules of 

Procedure and Evidence. 

In Prosecutor v. Erdemović, the Trial Chamber distinguished between mitigating 

circumstances that existed at the time the crime was committed and those that emerged after the 

crime was committed.414 This distinction is of value for purposes of classification only. The 

suggestion that it might have been intended to separate the ones that have an influence on the gravity 

of the offence from those that do not,415 is not tenable. Some of the extenuating and aggravating 

circumstances that existed at the time the crime was committed are quite unrelated to the severity 

of the crime. 

There is an important aspect of the Todorović judgment which merits special attention and 

should be emphasized before particular extenuating and aggravating circumstances can be 

scrutinized in greater detail. In cases where a factor that might be considered as an aggravating 

circumstance constitutes an element of the crime, it should not be treated separately as an 

                                                 
411 See Prosecutor v. Stakić, supra note 9, at para. 920 (noting that “mitigating circumstances may also include those 

not related to the offence”); and see also Prosecutor v. Dragan Nikolić, supra note 34, at para. 145; Prosecutor v. 

Deronjić, supra note 9, at para. 155. 
412 Prosecutor v. Ruggiu, supra note 28, at para. 80; Prosecutor v. Kambanda, supra note 9, at para. 37, 56; and see 

also Prosecutor v. Deronjić, supra note 9, at para. 224. 
413 See Peglau, supra note 2, at 146. 
414 Prosecutor v. Erdemović (Sentencing Judgment), supra note 11, at para. 86. 
415 See Nemitz, supra note 3, at 608. 



 68 

aggravating circumstance.416 It therefore makes no sense to proclaim as a supposed aggravating 

circumstance for sentencing purposes that the convicted person “knowingly and consciously”,417 or 

“voluntarily”,418 participated in the commission of the crime, since intentional and voluntary 

perpetration are already included in the concept of fault as an element of criminal liability.419 

In the case of persecution, for example, a discriminatory intent is a basic element of the crime 

and should therefore not be given additional weight for purposes of sentencing; and the same applies 

to the fact that the crime was committed against members of the civilian population.420 A 

discriminatory intent can be considered an aggravating factor of crimes against humanity other than 

persecution,421 for example in the case of murder as a crime against humanity.422 It has therefore also 

been decided that premeditation should not be taken into account for purposes of sentencing upon a 

conviction for crimes against humanity.423 

It is on the other hand quite feasible and appropriate to take willing participation in the 

crime,424 or premeditation,425 into account as an aggravating circumstance. Premeditation is the 

opposite of spontaneity. If a person commits a crime after having considered the consequences of 

                                                 
416 Prosecutor v. Todorović (Sentencing Judgment), supra note 10, at para. 57; and see also Prosecutor v. Kunarać, 

supra note 5, at para. 852; Prosecutor v. Krnojelać, supra note 14, at para. 517; Prosecutor v. Vasiljević, supra note 

137, at para. 277; Prosecutor v. Stakić, supra note 9, at para. 904; Prosecutor v. Banović, supra note 6, at para. 53; 

Prosecutor v. Dragan Nikolić, supra note 34, at para. 144 note 179; Prosecutor v. Obrenović, supra note 9, at para. 

99; Prosecutor v. Vasiljević, supra note 80, at para. 171-72; Prosecutor v. Češić, supra note 9, at para. 53; 

Prosecutor v. Tihomir Blaškić, Case No. IT-95-14-A, para. 693 (29 July 2004); Prosecutor v. Deronjić, supra note 

9, at para.106, 127; Prosecutor v. Momir Nikolić, Case No. IT-02-60/1-A, para. 44 (8 March 2006); Ndindabahizi v. 

The Prosecutor, supra note 147, at para. 137; Prosecutor v. Renzaho, supra note 78, at para. 822; Prosecutor v. 

Gatete, supra note 78, at para. 677; Prosecutor v. Lubanga, supra note 80, at para. 35; Prosecutor v. Vlastimir 

Dordević, Case No. IT-05-87/1-A, para. 936 (27 Jan. 2014); Callixte Nzabonimana v. The Prosecotor, Case No. 

ICTR-98-44D-A, para. 464 (29 Sept. 2014); Prosecutor v. Pauline Nyiramasuhuko & Others, Case No. ICTR-98-

42-A, para. 3356, 3385 (14 Dec. 2015; Prosecutor v. Bemba Gombo, supra note 9, at para 14. 
417 Prosecutor v. Rutaganda, supra note 61, at para. 50, 673; and see also Prosecutor v. Serushago, supra note 33, at 

para. 30. 
418 Prosecutor v. Kayishema & Ruzindana, supra note 25, at Sentence para. 26; and see also Prosecutor v. Krstić (T), 

supra note 80, at para. 721 (referring to “conscious and voluntary participation”). 
419 See Schabas, supra note 25, at 1525. 
420 Prosecutor v. Todorović (Sentencing Judgment), supra note 10, at para. 57. 
421 Prosecutor v. Kunarać, supra note 153, at para. 357; Prosecutor v. Vasiljević, supra note 137, at para. 278; 

Prosecutor v. Vasiljević, supra note 80, at para. 171. 
422 Prosecutor v. Vasiljević, supra note 80, at para. 173. 
423 Prosecutor v. Blaškić, supra note 1, at para. 793. 
424 Prosecutor v. Erdemović (Sentencing Judgment), supra note 11, at para. 44; Prosecutor v. Tadić (Sentencing 

Judgment), supra note 96, at para. 55 56, 57. 
425 Schabas, supra note 25, at 1525; and see, for example, Prosecutor v. Kambanda, supra note 9, at para. 61; 

Prosecutor v. Delalić, supra note 7, at para. 1261; Prosecutor v. Serushago, supra note 33, at para. 30; Prosecutor v. 

Blaškić, supra note 1, at para. 793; Prosecutor v. Krstić (T), supra note 80, at para. 711. 
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his or her act, he or she is clearly more blameworthy than someone who acts on the spur of the 

moment. 

It simply remains to state, by way of introduction, that the weight to be afforded to aggravating 

and extenuating circumstances is within the discretion of the Sentencing Tribunal.426 The burden of 

proof of aggravating circumstances is on the Prosecutor, while the burden of proof in respect of 

mitigating circumstances is on the Defence.427 It is also important to note that the ad hoc tribunals 

require that aggravating circumstances be proven beyond reasonable doubt,428 while mitigating 

circumstances require no more than proof on a balance of probabilities.429 In Prosecutor Češić, the 

Sentencing Tribunal could not conclude on a balance of probabilities that the accused was of a good 

character,430 and therefore did not give him the credit due to a convicted person of good character. 

The Sentencing Tribunal seemingly based its decision on the typical Anglo-American legal 

arrangement which places the burden of proof in respect of mitigating circumstances on the 

accused.431 One might well wonder how the burden of proof with regard to mitigating 

circumstances will play itself out in jurisprudence of the ICC, given the express provision in the 

ICC Statute that a person standing trial in the ICC will under no circumstances “have imposed on 

                                                 
426 Prosecutor v. Delalić, supra note 34, at para. 777, 780; Prosecutor v. Momir Nikolić, supra note 80, at para. 125; 

Prosecutor v. Dragan Nikolić, supra note 34, at para. 125, 141, 145; Prosecutor v. Deronjić, supra note 9, at para. 

155; Prosecutor v. Stakić, supra note 34, at para. 416; Prosecutor v. Hadžihasanović & Kubura, supra note 34, at 

para. 325; Augustine Bizimungu v. The Prosecutor, Case No.ICTR-00-56B-A, para. 400 (30 June 2014); Prosecutor 

v. Zdravko Tolimir, Case No. IT-05-88/2-A, para. 644 (8 April 2015; Prosecutor v. Bemba Gombo, supra note 9, at 

para.19. 
427 Prosecutor v. Kunarać, supra note 5, at para. 847; Prosecutor v. Stakić, supra note 34, at para. 406. 
428 Prosecutor v. Delalić, supra note 34, at para. 763; Prosecutor v. Kunarać, supra note 5, at para. 847; Prosecutor 

v. Sikirica, supra note 80, at para. 110; Prosecutor v. Momir Nikolić, supra note 80, at para. 126; Prosecutor v. 

Dragan Nikolić, supra note 34, at para. 145; Prosecutor v. Češić, supra note 9, at para. 47; Prosecutor v. Deronjić, 

supra note 9, at para. 155; Prosecutor v. Blaškić, supra note 235, at para. 686, 697; Kajelijeli v. The Prosecutor, 

supra note 78, at para. 294; Prosecutor v. Babić, supra note 186, at para. 43; Prosecutor v. Ferdinand Nahimana, 

Jean-Bosco Barayagwiza & Hassan Ngeze, Case No. ICTR-99-55-A, para. 1038 (28 Nov. 2007); Prosecutor v. 

Renzaho, supra note 78, at para. 822; Prosecutor v. Gatete, supra note 78, at para. 677; Prosecutor v. Lubanga, supra 

note 80, at para. 33. 
429 Prosecutor v. Delalić, supra note 34, at para. 590; Prosecutor v. Kunarać, supra note 5, at para. 847; Prosecutor 

v. Sikirica, supra note 80, at para. 110; Prosecutor v. Simić (Sentencing Judgment), supra note 153, at para. 40; 

Prosecutor v. Stakić, supra note 9, at para. 920; Prosecutor v. Momir Nikolić, supra note 236, at para. 126; 

Prosecutor v. Dragan Nikolić, supra note 34, at para. 145; Prosecutor v. Deronjić, supra note 9, at para. 155; 

Prosecutor v. Blaškić, supra note 235, at para. 697; Kajelijeli v. The Prosecutor, supra note 78, at para. 294; 

Prosecutor v. Babić, supra note 186, at para. 43; Prosecutor v. Miroslav Bralo, Case No. IT-95-17-A, para. 8 (2 

April 2007); Prosecutor v. Dragan Zelenović, Case No. IT-96-23/2-A, para. 11 (31 Oct. 2007); Prosecutor v. 

Nahimana, Barayagwiza & Ngeze, supra note 246, at para. 1038; Prosecutor v. Hadžihasanović & Kubura, supra 

note 34, at para. 302; Prosecutor v. Gatete, supra note 78, at para. 677; Prosecutor v. Lubanga, supra note 80, at 

para. 33. 
430 Prosecutor v. Češić, supra note 9, at para. 87. 
431 See Kajelijeli v. The Prosecutor, supra note 78, at para. 294 (noting that the burden of proof with the regard to 

mitigating circumstances is on the accused). 
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him or her any reversal of the burden of proof or any onus of rebuttal.”432 It is submitted that this 

provision applies only to material elements of a crime, and since mitigating factors are not elements 

of the crime as such, the ICC will most likely follow the approach of the ad hoc Tribunals and 

require an accused to prove mitigating factors relied upon on a balance of probabilities. 

It is also worth noting that the weight to be attached to mitigating circumstances is 

discretionary;433 and that absence of mitigating circumstances can never serve as an aggravating 

circumstance.434 

The Rules of Procedure and Evidence mention the following circumstances that must be 

taken into account for purposes of punishment and which in essence fall under the present 

heading as defined for purposes of this survey: 

• In general, the age, education, social and economic conditions of the convicted person;435  

• As an aggravating circumstance, prior convictions for crimes within the jurisdiction of the 

ICC or of a similar nature;436 and 

• As a mitigating circumstance, the convicted person’s conduct after the act, including his or 

her efforts to compensate victims and any co-operation with the Court.437 

1. Circumstances Existing at the Time the Offence was Committed 

The following extenuating or aggravating circumstances may be singled out as ones that existed 

at the time the offence was committed. 

(a) Individual circumstances of the accused 

According to Faiza King & Anne-Marie La Rosa, personal circumstances should mainly be 

confined to factors that enable the perpetrator to commit the particular crime, such as his or her 

position in the military or civilian hierarchy.438 The Rules of Procedure and Evidence go well 

beyond these confines and explicitly mention the age, education, and social and economic 

                                                 
432 ICC Statute, supra note 1, art. 67(1)(i). 
433 Prosecutor v. Naletilic & Martinovic, supra note 78, at para. 742; Prosecutor v. Stakić, supra note 34, at para. 

405. 
434 Prosecutor v. Tihomir Blaškić, supra note 235, at para. 687; Prosecutor v. Plavšić (Sentencing Judgment), supra 

note 61, at para. 64. 
435 RPE, supra note 86, Rule 145(1)(c). 
436 Id., Rule 145(2)(b)(i). 
437 Id., Rule 145(2)(a)(ii). 
438 King & La Rosa, supra note 8, at 322; and see also id., at 323, 332. 
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conditions of the convicted person, which, it would seem, can serve as either mitigating or 

aggravating circumstances.439 

One is here not concerned with personal attributes of the Accused that may be indicative 

of reduced culpability. The Rules of Procedure and Evidence, quite rightly, deal separately with 

“the degree of intent”440 and “diminished mental capacity”,441 which constitute, within the meaning 

of this survey, sentencing factors of the offence.  Individual (subjective) circumstances of the 

accused, such as age, background, education, intelligence, and mental structure, received special 

prominence in the sentencing directives of the ICTR in the case of Kambanda.442 In Prosecutor v. 

Furundžiya, the young age of the accused (23 years at the time the offence was committed) was 

taken into account as a mitigating circumstance.443 In Prosecutor v. Serushago, the ICTR accepted 

as a mitigating factor the fact that the convicted person was the father of six children, two of whom 

were still very young.444 In Prosecutor v. Vinvent Rutaganira, the Trial Chamber held the old age 

of the accused (60 years) and the state of his health (he suffered from diabetes and was in poor 

health) are factors to be taken into account by the Chamber in determining the sentence.445 In 

Prosecutor v. Biljana Plavšić, the fact that until the time of the offence the accused was known to 

have “led an honest, honourable and private family, professional and social life” was taken into 

account in mitigation of sentence.”446  

                                                 
439 RPE, supra note 86, Rule 145(1)(c). 
440 Ibid. 
441 Id., Rule 145(2)(a)(i). 
442 Prosecutor v. Kambanda, supra note 9, at para. 28-29; and see also Prosecutor v. Krstić (A), supra note 80, at 

para. 267. 
443 Prosecutor v. Furundžiya, supra note 25, at para. 284, 291; and see also Prosecutor v. Erdemović (Sentencing 

Judgment), supra note 11, at para. 111 and Prosecutor v. Erdemović (Second Sentencing Judgment), supra note 25, 

at para. 16(i) (where the convicted person was 23 years old at the time the crime was committed); Prosecutor v. 

Delalić, supra note 7, at para. 1283 (where the convicted person was 19 years old at the time the crime was 

committed); Prosecutor v. Serushago, supra note 33, at para. 39 (where the convicted person was 37 years old at the 

time the crime was committed); Prosecutor v. Serugendo, supra note 147, at para. 91. 
444 Prosecutor v. Serushago, supra note 33, at para. 39; and see also Prosecutor v. Erdemović (Sentencing Judgment), 

supra note 11, at para. 111 (referring to the convicted person’s “current family status”); Prosecutor v. Furundžiya, 

supra note 25, at para. 280 (noting, though, at para. 284, that this factor must not be given “significant weight”); 

Prosecutor v. Banović, supra note 6, at para. 82 (taking into account that the accused is married and has a child); 

Prosecutor v. Obrenović, supra note 9, at para. 139 (noting that the accused was married to an economist and is the 

father of a six-year old boy); Prosecutor v. Rutaganira, supra note 13, at para. 120-21 (noting that being the father of 

nine children and having a wife who has become deputy mayor in charge of women’s development in her commune, 

“augurs well for the potential rehabilitation of the Accused into a local community and his joining the national 

reconciliation process”). 
445 Prossecutor v. Rutaganira, supra note 13, at para. 132-36. 
446 Prosecutor v. Plavšić, supra note 61, at para. 108. 
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In Prosecutor v. Goran Jelesić, the Tribunal decided that “Judges cannot accord too great a 

weight” to personal attributes of the convicted person, such as age (he was 23 when the crime was 

committed), no previous convictions for any violent crime, and being the father of a young child.447 

On appeal, focusing only on the element of age, the Appeals Chamber recognized that age is an 

element that should be considered for sentencing purposes,448 but since all that is required was for 

the Trial Chamber to consider the age of the accused, which it did,449 the appeal on this ground was 

dismissed. 

Emphasis in jurisprudence of the ICTY and ICTR on age as a mitigating factor has been 

criticized by one analyst, denouncing for example the verdict in Furundžiya, referred to above,450 as “a 

strange decision, as clearly at the age of 23, the accused is old enough to be aware that his offences were 

unlawful,”451 or noting that in Kayishema & Ruzindana, where Rizindana was 32 years of age,452 the 

ICTR “gave a rediculously wide interpretation to the term youth.”453 The same analyst, on the other 

hand, applauded a prison sentence of 15 years (instead of five as requested by the Defence) in the case 

of Esad Landžo (an Accused in the Case who was 19 years old at the relevant time) praiseworthy, since 

it “prevented the Accused from exploiting the excuse of age as a way of avoiding full accountability for 

his crime.”454 This line of reasoning is misleading, since the age of an accused was but one of several 

sentencing factors taken into account by the sentencing tribunals. In cases where the Accused was 

                                                 
447 Prosecutor v. Jelisić (T), supra note 80, at para. 124; and see also Prosecutor v. Furundžiya, supra note 25, at 

para. 284 (saying the same in regard to absence of previous convictions and the family disposition of the convicted 

person); Prosecutor v. Obrenović, supra note 9, at para. 140 (noting that in view of the gravity of the crime, the 

family circumstances of the accused cannot be afforded any significant eight); Prosecutor v. Momir Nikolić, supra 

note 80, at para. 170 (deciding that family circumstances, such as the accused being a teacher, was married and had 

two sons—see para. 169—can be said of many accused persons and should not be given any significant weight); 

Prosecutor v. Gatete, supra note 78, at para. 681 (proclaiming that, given the gravity of the crimes committed, the 

Trial Chamber can only accord “very limited weight” to the lengthy public service, family situation and health 

condition of the accused). 
448 Prosecutor v. Jelisić (A), supra note 80, at para. 129, 131; see also Prosecutor v. Erdemović (Second Sentencing 

Judgment), supra note 25, at para. 16; Prosecutor v. Furundžiya, supra note 25, at para. 284; Prosecutor v. Blaškić, 

supra note 1, at para. 778; Prosecutor v. Kunarać, supra note 5, at para. 864; Prosecutor v. Kordić & Čerkez, supra 

note 54, at para. 853; Prosecutor v. Banović, supra note 6, at para. 75; Prosecutor v. Dragan Nikolić, supra note 34, 

at para. 146; Prosecutor v. Deronjić, supra note 9, at para. 156. 
449 Prosecutor v. Jelisić (A), supra note 80, at para. 131. 
450 Supra, the text accompanying note 262. 
451 Olaoluwa Olusanya, Granting Immunity to Child Combatants Supranationally, in ROELOF HAVEMAN & 

OLAOLUWA OLUSANYA (eds.), SENTENCING AND SANCTIONING IN SUPRANATIONAL CRIMINAL 

LAW 87, at 106. Intersentia (2006). 
452 Prosecutor v. Kayishema & Ruzindana, supra note 25, at Sentence para. 12. 
453 Olusanya, supra note 270, at 107. 
454 Id., at 105. 
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young but not so young (say in his 30’s), age was considered for sentencing purposes, not as a 

mitigating circumstance in itself, but with a view to the chances of rehabilitation of the convicted 

person.455 In Prosecutor v. Češić, the Sentencing Tribunal declined to accept the age of 27 years as 

a mitigating factor since the accused was “well beyond the age of majority.”456 In Prosecutor v. 

Plavišić, the question whether being a senior (72 years of age) should serve as a mitigating factor 

was considered. The Tribunal stated that there was no authority in ICTY jurisprudence as to the 

effect of an advanced age on sentencing,457 but decided that an advanced age is a sentencing factor 

for two reasons: (a) physical deterioration that comes with age; and (b) the fact that the convicted 

person may have little worthwhile time left to live for upon her release.458 The advanced age of the 

convicted person was therefore accepted by the Sentencing Tribunal as a mitigating factor.459 

Sensitivity of the ad hoc Tribunals to age for sentencing purposes must indeed be applauded, since 

tender age and being not so young are in themselves mitigating factors. 

Other personal circumstances that have featured in judgments of the ad hoc Tribunals’ 

sentencing directives are a poor family background,460 physical and mental condition,461 poor 

health,462 indigence,463 a mediocre level of education,464 an immature and fragile personality,465 a 

                                                 
455 See, for example, Prosecutor v. Kayishema & Ruzindana, supra note 25, at Sentence para. 12 (the Court noting 

that for sentencing purposes it considered “the relatively young age of Ruzindana (thirty-two years old in 1994) and 

the possibility of rehabilitation”); Prosecutor v. Blaškić, supra note 1, at para. 778 (noting that “[t]he case-law of the 

two ad hioc Tribunals on rehabilitation takes the young age of the accused into account as a mitigating 

circumstance”). 
456 Prosecutor v. Češić, supra note 9, at para. 91. 
457 Prosecutor v. Plavšić, supra note 61, at para. 103. In Prosecutor v. Krnojelać, the Sentencing Tribunal did 

mention the accused’s age (62 years) as a “final matter to which the Trial Chamber has had regard in sentencing.” 

Prosecutor v. Krnojelać, supra note 14, at para. 533. 
458 Prosecutor v. Plavšić, supra note 61, at para. 105. 
459 Id., at para. 106. 
460 Prosecutor v. Delalić, supra note 7, at para. 1283; and see also Prosecutor v. Erdemović (Second Sentencing 

Judgment), supra note 25, at para. 16(i); Prosecutor v. Serushago, supra note 33, at para. 36; Serushago v. Prosecutor, 

supra note 208, at para. 24; Prosecutor v. Serugendo, supra note 147, at para. 91 (simply mentioning the family 

position of the convicted person). 
461 Prosecutor v. Erdemović (Sentencing Judgment), supra note 11, at para. 44; and see also Prosecutor v. Todorović 

(Sentencing Judgment), supra note 10, at para. 93-95 (dealing with the diminished mental capacity of the convicted 

person). 
462 Prosecutor V. Rutaganda, supra note 61, at para. 50, 472; Prosecutor V. Serugendo, supra note 147, at para. 92, 

94; Prossecutor V. Rutaganira, supra note 13, at para. 133, 135-36. 
463 Prosecutor V.Tadić (Sentencing Judgment), supra note 96, at para. 62. 
464 Prosecutor V. Ruggiu, supra note 28, at para. 61. 
465 Prosecutor V. Delalić, supra note 7, at para. 1283; and see also Prosecutor V. Erdemović (Second Sentencing 

Judgment), supra note 25, at para. 16(i) under family background; Prosecutor V. Jelisić (T), supra note 80, at para. 125 

(mentioning personality disorders). 
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corrigible personality favorable to rehabilitation,466 not being a danger to society,467 the work record 

of the convicted person,468 being non-nationalistic (that is, to one’s credit, not entertaining sectional 

biases in a highly polarized plural society),469 and finally, having to serve a prison sentence far from 

home.470 

Emphasis has also been placed, in extenuation, on the general nicety of a convicted person, 

for example being “an honest and respectable citizen”;471 or being inspired by a sense of justice, being 

an idealist, being immature and impulsive, having worked in the local branch of the Red Cross, 

assisting foreigners, the underprivileged and illiterate persons in the region, and rendering assistance 

to young students.472 Having “an honest character” and being “an easygoing young man showing no 

signs of bigotry or intolerance, with a desire to help others in difficulty,” was also considered in 

mitigation of sentence.473 A good character was mentioned as an extenuating circumstance in several 

judgments of the ad hoc Tribunals,474 but in most cases little weight was given to the character of a 

convicted person for purposes of sentencing.475 (b) Prior convictions 

The Rules of Procedure and Evidence mention, as an aggravating circumstance, “[a]ny relevant prior 

criminal convictions for crimes under the jurisdiction of the Court or of a similar nature.”476 Although 

                                                 
466Prosecutor V. Erdemović (Sentencing Judgment), supra note 11, at para. 111. 
467 Id. 
468 Prosecutor V. Tadić (Sentencing Judgment), supra note 96, at para. 63. 
469 Prosecutor V. Erdemović (Sentencing Judgment), supra note 11, at para. 105-08; and see also Prosecutor V. 

Furundžiya, supra note 25, at para. 280. 
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472 Prosecutor V. Ruggiu, supra note 28, at para. 61-62. 
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Prosecutor v. Zoran Kupreškić & Others, Case No. IT-95-16-A, para. 459 (23 Oct. 2001); Prosecutor v. Krnojelać, 

supra note 14, at para. 519; Prosecutor v. Ntakirutimana, supra note 90, at para. 895, 906; Prosecutor v. Momir 

Nikolić, supra note 80, at para. 164; Prosecutor v. Obrenović, supra note 9, at para. 134; Prosecutor v. Semanza, 

supra note 147, at para. 397; Sylvestre Gacumbitsi v. The Prosecutor, Case No ICTR-2001-64-A, para. 195 (7 July 

2006). 
475 Prosecutor v. Kunarać, supra note 153, at para. 33; Prosecutor v. Blaškić, supra note 1, at para. 782; Prosecutor 

v. Ntakirutimana, supra note 90, at para. 908; Prosecutor v. Stakić, supra note 9, at para. 926; Prosecutor v. 

Niyitegeka, supra note 129, at para. 264-66: Prosecutor v. Semanza, supra note 147, at para. 398; Prosecutor v. 

Seromba, supra note 186, at para. 235. 
476 RPE, supra note 86, Rule 145(2)(b)(i). 
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not mentioned in the Rules of Procedure and Evidence, it stands to reason that the absence of any 

prior convictions for such crimes should be taken into account in mitigation of sentence. That, in any 

event, appears from several judgments of the ad hoc Tribunals.477  

In Prosecutor v. Kordić, the Trial Chamber noted, on the other hand, that “it will be rare” 

for personal circumstances, such as character, no previous convictions, poor health, and youth, to 

play “a significant part” in mitigation of sentence.478 In Prosecutor v. Furundžiya, the Trial 

Chamber decided that the fact that the accused had no previous convictions and is the father of a 

young child “cannot be given significant weight in a case of this gravity.”479  

2. Conduct of the Convicted Person after the Event 

As far as the convicted person’s conduct after the criminal act is concerned, the Rules of Procedure 

                                                 
477 Prosecutor v. Tadić (Sentencing Judgment), supra note 96, at para. 63; Prosecutor v. Erdemović (Second 
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11, para. 236; Prosecutor v. Jelisić (T), supra note 80, at para. 124; Prosecutor v. Blaškić, supra note 1, at para. 780; 

Prosecutor v. Banović, supra note 6, at para. 62, 76; Prosecutor v. Deronjić, supra note 9, at para. 156; and in the 

ICTR, Prosecutor v. Ruggiu, supra note 28, at para. 59; Prosecutor v. Rutaganira, supra note 13, at para. 130; 

Prosecutor v. Serugendo, supra note 147, at para. 91. 
478 Prosecutor v. Kordić & Čerkez, supra note 54, at para. 848. 
479 Prosecutor v. Furundžiya, supra note 25, at para. 284; and see also Prosecutor v. Banović, supra note 6, at para. 

76. 



  
   

and Evidence mention two examples, namely “efforts by the person to compensate the victims” 

and “any co-operation with the Court”.480 Judgments of the ad hoc Tribunals more generously laid 

special stress on co-operation by the accused with the Prosecutor, a guilty plea, and regret and 

remorse. 

(a) Co-operation with the Court 

The Rules of Procedure and Evidence of the ICC mention, as a mitigating circumstance, “co-

operation with the Court,”481 while the Rules of Procedure and Evidence of the ICTY and of the ICTR 

expressly provide that “substantial co-operation with the Prosecutor by the convicted person” is to be 

taken into account as an mitigating circumstance.482 Co-operation with the Prosecutor must thus in 

terms of the latter set of Rules be “substantial”.483 Substantiality of cooperation will depend in part 

on “the extent and quality of the information provided to the Prosecution.”484 In Prosecutor v. Mitar 

Vasiljević, a Trial Chamber of the ICTY found that co operation with the Prosecutor was only 

“modest” but did deserve some, albeit very little, weight.485  In several of their judgments, the 

ICTY486 and the ICTR487 looked favorably upon substantial co-operation with the Prosecutor. 

Voluntary surrender was specially mentioned, to the convicted person’s credit, in Prosecutor v. 

                                                 
480 RPE, supra note 86, Rule 145(2)(a)(ii). 
481 Ibid. 
482 Rules of Procedure and Evidence of the International Criminal Tribunal, Rule 101(B)(ii), U.N. Doc. 

IT/32/Rev.13, reprinted in INTERNATIONAL TRIBUNAL FOR THE PROSECUTION OF PERSONS 

RESPONSIBLE FOR SERIOUS VIOLATIONS OF INTERNATIONAL HUMANITARIAN LAW COMMITTED 

IN THE TERRITORY OF THE FORMER YUGOSLAVIA SINCE 1991, BASIC DOCUMENTS 29, at 130 (1998) 

(hereafter “ICTY RPE ”); Rules of Procedure and Evidence of the International Tribunal for Rwanda, Rule 

101(B)(ii), U.N. Doc. ITR/3/Rev.2 (5 July 1996), reprinted in VIRGINIA MORRIS & MICHAEL SCHARF, 2 

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA 19, at 55 (1999) (hereafter “ICTR RPE ”); and 

see Prosecutor v. Vasiljević, supra note 80, at para. 180 (emphasizing that the Rules of Procedure and Evidence of 

the ad hoc Tribunals only mention co-operation with the Prosecutor and do not cover other forms of co-operation). 
483 Prosecutor v. Vasiljević, supra note 80, at para. 179. 
484 Prosecutor v. Todorović (Sentencing Judgment), supra note 10, at para. 86; and see also Prosecutor v. Sikirica, 

supra note 80, at para. 111; Prosecutor v. Plavšić, supra note 61, at para. 63; Prosecutor v. Banović, supra note 6, at 

para. 58; Prosecutor v. Češić, supra note 9, at para. 62; and see also Prosecutor v. Deronjić, supra note 9, at para. 

244. 
485 Prosecutor v. Vasiljević, supra note 137, at para. 299; endorsed on appeal in Prosecutor v. Vasiljević, supra note 

80, at para. 180. 
486 Prosecutor v. Erdemović (Sentencing Judgment), supra note 11, at para. 99-101; Prosecutor v. Erdemović 

(Second Sentencing Judgment), supra note 25, at para. 16(i), under the heading, Character, para. iv, 21; Prosecutor 

v. Todorović (Sentencing Judgment), supra note 10, at para. 83-88; Prosecutor v. Plavšić, supra note 61, at para. 

109; Prosecutor v. Obrenović, supra note 9, at para. 122, 129, 141; Prosecutor v. Deronjić, supra note 9, at para. 

156; Prosecutor v. Serugendo, supra note 147, at para. 91. 
487 Prosecutor v. Kayishema & Ruzindana, supra note 25, at Sentence para. 20; Prosecutor v. Kambanda, supra note 

9, at para. 29, 36, 47, 61(i); Prosecutor v. Serushago, supra note 33, at para. 31-33, 38, 41; Prosecutor v. Ruggiu, 

supra note 28, at para. 56‒58; Prosecutor v. Musema, supra note 107, at para. 1007; Serushago v. Prosecutor, supra 

note 208, at para. 24. 
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Serushago.488 In Prosecutor v. Obrenović, the Sentencing Tribunal attached “little weight” to an 

offer by the Accused to surrender when he was arrested, because it was not clear whether he would 

have surrendered voluntary if his arrest was not imminent.489 

In Prosecutor v. Blaškić, the Trial Chamber laid down the conditions under which co-

operation with the Prosecutor will qualify as mitigating factors: 

The earnestness and degree of co-operation with the Prosecutor decides whether 
there is reason to reduce the sentence on this ground. Therefore, the evaluation of 
the accused’s co-operation depends on the information he provides. Moreover, the 
Trial Chamber singles out for mention the spontaneity and selflessness of the co-
operation which must be lent without asking for something in return. Provided that 
the co-operation lent respects the aforesaid requirements, the Trial Chamber classes 
such co-operation as a “significant mitigating factor”.490 

In Prosecutor v. Deronjević, the Sentencing Tribunal decided, on basis of a guilty plea and 

substantial co-operation, that “a substantial reduction of the sentence deserved for the crime is 

warranted.”491 

Expecting nothing in return would mean that a plea agreement cannot be accepted as co-

operation.492 In the Čelebići Case, the Trial Chamber of the ICTY altogether rules out an attempt 

at plea bargaining as a mitigating factor.493 

                                                 
488 Prosecutor v. Serushago, supra note 33, at para. 34, 41; and see also Prosecutor v. Erdemović (Sentencing 

Judgment), supra note 11, at para. 55; Prosecutor v. Kayishema & Ruzindana, supra note 25, at Sentence para. 20; 

Prosecutor v. Kupreškić, supra note 9, at para. 853, 860, 863; Prosecutor v. Blaškić, supra note 1, at para. 776; 

Prosecutor v. Kunarać, supra note 5, at para. 868; Serushago v. Prosecutor, supra note 208, at para. 24; Prosecutor 

v. Kupreškić, supra note 290, at para. 430; Prosecutor v. Plavšić, supra note 61, at para. 65, 84, 110; Prosecutor v. 

Obrenović, supra note 9, at para. 136, 141; Prosecutor v. Deronjić, supra note 9, at para. 156, 266; Prosecutor v. 

Rutaganda, supra note 61, at para. 145. 
489 Prosecutor v. Obrenović, supra note 9, at para. 111; and see Prosecutor v. Deronjić, supra note 9, at para. 267. 
490 Prosecutor v. Blaškić, supra note 1, at para. 774. 
491 Prosecutor v. Deronjić, supra note 9, at para. 276. 
492 See contra, Schabas, supra note 73, at 497 (stating that if an admission of guilt is to be a mitigating factor, it 

would encourage plea bargaining). 
493 Prosecutor v. Delalić, supra note 7, at para. 1280. 



 78 

In the case of Duško Tadić, the Trial Chamber found that although there was “some degree 

of co-operation” by the accused with the Prosecutor, it did not live up to the standard of “substantial 

co-operation” and should therefore not be taken into account for sentencing purposes.494 And, 

although substantial co-operation with the prosecutor serves as a mitigating factor, failure of an 

accused to co-operate is not necessarily an aggravating factor,495 because an accused has the right to 

be presumed innocent and can reap the benefit of the fact that the burden of proof rest squarely on 

the shoulders of the prosecution. 

(b) Admission of guilt 

An admission of guilt is not expressly mentioned in the ICC’s Rules of Procedure and Evidence 

as a mitigating factor, probably because of differences of opinion between proponents of the 

adversarial and the inquisitorial procedures as to the significance of such a plea.496 It could, of 

course, come within the general confines of co-operation with the Court,497 but has been mentioned 

in judgments of the ad hoc Tribunals as an extenuating circumstance alongside co-operation with 

the Court.498 In Erdemović, the Trial Chamber of the ICTY had this to say about an admission of 

guilt: 

An admission of guilt demonstrates honesty and it is important for the International 
Tribunal to encourage people to come forth, whether already indicted or as 
unknown perpetrators. Furthermore, this voluntary admission of guilt which has 

                                                 
494 Prosecutor v. Tadić (Sentencing Judgment), supra note 8, at para. 19; and see also Prosecutor v. Tadić 

(Sentencing Judgment), supra note 96, at para. 58 (noting that the convicted person did not co-operate and denied 

his guilt). 
495 Prosecutor v. Plavšić, supra note 61, at para. 64; Prosecutor v. Banović, supra note 6, at para. 61; Prosecutor v. 

Paul Bisengimana, Case No. ICTR-00-60-T, para. 127 (13 April 2006); Prosecutor v. Gatete, supra note 78, at para. 

680. 
496 France and Rwanda were among those who believed that an admission of guilt should not be taken into account 

for sentencing purposes. See Schabas, supra note 25, at 1526 note 193. 
497 See Peglau, supra note 2, at 148. 
498 Serushago v.  Prosecutor, supra note 208, at para. 24; and see also Prosecutor v. Erdemović (Sentencing 

Judgment), supra note 11, at para. 55; Prosecutor v. Erdemović (Second Sentencing Judgment), supra note 25, at 

para. 16(ii); Prosecutor v. Kambanda, supra note 9, at para. 36, 50, 52, 61(iii); Prosecutor v. Serushago, supra note 

33, at para. 35, 41; Prosecutor v. Kayishema & Ruzindana, supra note 25, at Sentence para. 20; Prosecutor v. 

Ruggiu, supra note 28, at para. 53-55; Prosecutor v. Jelisić (A), supra note 80, at para. 122; Prosecutor v. Todorović 

(Sentencing Judgment), supra note 10, at para. 76; Prosecutor v. Sikirica, supra note 80, at para. 14851, 192-93, 

228; Prosecutor v. Kupreškić, supra note 293, at para. 464; Prosecutor v. Plavšić, supra note 61, at para. 65, 66-81, 

110; Prosecutor v. Banović, supra note 6, at para. 62, 68; Prosecutor v. Obrenović, supra note 9, at para. 111-18, 

141; Prosecutor v. Dragan Nikolić, supra note 34, at para. 146, 232-37; Prosecutor v. Češić, supra note 9, at para. 

60; Prosecutor v. Deronjić, supra note 9, at para. 156; Prosecutor v. Serugendo, supra note 147, at para. 89, 91. 
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saved the International Tribunal the time and effort of a lengthy investigation and 
trial is to be commended.499 

In Prosecutor v. Momir Nikolić, the Sentencing Tribunal cautioned against affording “undue 

consideration or importance to the role of a guilty plea to saving of resources.”500 The Tribunal 

referred to a strongly worded dissenting opinion of Judge David Hunt, in the case against Slobodan 

Milošević, relating to the admissibility of evidence in the form of written statements, which was 

seemingly resorted to by the ICTY to comply with the Completion Strategy imposed upon the ad 

hoc Tribunals by the Security Council.501 According to Judge Hunt, the ICTY “will not be judged 

by the number of convictions which it enters, or by the speed with which it concludes the 

Completion Strategy which the Security Council has endorsed, but by the fairness of its trials.”502 

In Momir Nikolic, the Sentencing Tribunal stated along much the same lines that “savings of time 

and resources may be a result of guilty pleas,” but “should not be the main reason for promoting 

guilty pleas through plea agreements.”503 An appropriate sentence must primarily be based on the 

gravity of the offence and not on a guilty plea. 504 

In Todorović, the Trial Chamber added to the benefits of an admission of guilt mentioned 

in Erdemović the fact that it “relieves victims and witnesses of the necessity of giving evidence with 

the attendant stress which this may incur,”505 but also noted that to derive all the benefits concerned 

                                                 
499 Prosecutor v. Erdemović (Second Sentencing Judgment), supra note 25, at para. 16(i), under the heading, 

Character, para. ii; and see also Prosecutor v. Erdemović, supra note 105, (Joint Separate Opinion of Judge 

McDonald and Judge Vohrah), at para. 2; Prosecutor v. Todorović (Sentencing Judgment), supra note 10, at para. 

80; Prosecutor v. Plavšić, supra note 61, at para. 73; Prosecutor v. Banović, supra note 6, at para. 66, 68; 

Prosecutor v. Momir Nikolić, supra note 80, at para. 151; Prosecutor v. Obrenović, supra note 9, at para. 118; 

Prosecutor v. Dragan Nikolić, supra note 34, at para. 121, 231; Prosecutor v. Deronjić, supra note 9, at para. 234 

and also id., at para. 134 (the Sentencing Tribunal noting that “[a]s a side effect, albeit not a significant mitigating 

factor, it [a guilty plea] also saves the Tribunal’s resources”); Prosecutor v. Češić, supra note 9, at para. 56, 59. 
500 PROSECUTOR v. MOMIR NIKOLIĆ, supra note 80, at para. 67. 
501 See S.C. Res. 1503 (2003) of 28 Aug. 2003, calling on the ad hoc Tribunals to take all possible measures to 

complete all trial activities at front instance by the end of 2008. 
502 Prosecutior v. Slobodan Milošević, Case No. IT-02-54-AR73.4 (21 Oct. 2003), (Dissenting Opinion of Judge 

David Hunt on Admissibility of Evidence in Chief in the Form of Written Statements), para. 22; and see also 

Prosecutor v. Pauline Nyiramasuhuko & Others, Case No. ICTR-98-42-A15bis, (Dissenting Opinion of Judge 

David Hunt), para. 17 (24 Sept 2003). 
503 Prosecutor v. Momir Nikolić, supra note 80, at para. 67. 
504 Id., at para. 69. 
505 Prosecutor v. Todorović (Sentencing Judgment), supra note 10, at para. 80; and see also id., at para. 92 

(accepting remorse, a guilty plea and co-operation with the Prosecutor as mitigating factors); and see also 

Prosecutor v. Banović, supra note 6, at para. 66; Prosecutor v. Momir Nikolić, supra note 80, at para. 150; 

Prosecutor v. Obrenović, supra note 9, at para. 117; Prosecutor v. Dragan Nikolić, supra note 34, at para. 121, 231; 

Prosecutor v. Deronjić, supra note 9, at para. 134 (noting that “[a] guilty plea protects victims from having to relive 

their experiences and re-open old wounds”); Prosecutor v. Češić, supra note 9, at para. 56, 58. 
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that would prompt a lighter sentence, the admission of guilt must be entered before commencement 

of the trial and in any event not at a late stage of the proceedings.506 The importance of the timing 

of a guilty plea was also emphasized in Prosecutor v. Sikirica.507 In Prosecutor v. Milan Simić, the 

Sentencing Tribunal afforded “some credit” to a guilty plea despite its lateness.508 In the Čelebići 

Case, the Trial Chamber refused to accept a “belated partial admission of guilt” as a mitigating 

factor.509 In the Case of Duško Tadić, the Trial Chamber took a grim view of the fact that the accused 

falsely asserted an alibi and denied his guilt.510 

In Kambanda, the Trial Chamber reiterated that an admission of guilt demonstrates 

honesty,511 and added that a guilty plea “is likely to encourage other individuals to recognize their 

responsibilities during the tragic events which occurred in Rwanda in 1994.”512 The Tribunal did 

note that a guilty plea does not necessarily mean remorse.513 Other deserving attributes of a guilty 

plea are its contribution to establishing the truth,514 its potential of promoting reconciliation within a 

                                                 
506 Prosecutor v. Todorović (Sentencing Judgment), supra note 10, at para. 81; and see also Prosecutor v. Momir 

Nikolić, supra note 80, at para. 148; Prosecutor v. Češić, supra note 9, at para. 56; Prosecutor v. Rutaganira, supra 

note 13, at para. 151-52. 
507 Prosecutor v. Sikirica, supra note 80, at para. 150; and see also Prosecutor v. Dragan Nikolić, supra note 34, at 

para. 231; Prosecutor v. Deronjić, supra note 9, at para. 234. 
508 Prosecutor v. Simić (Sentencing Judgment), supra note 153, at para. 87; and see also Prosecutor v. Dragan 

Nikolić, supra note 34, at para. 231. 
509 Prosecutor v. Delalić, supra note 7, at para. 1279; and see also Prosecutor v. Blaškić, supra note 1, at para. 777 

(noting that an admission of guilt is an extenuating factor but that it did not apply in that case because the accused 

did not plead guilty). 
510 Prosecutor v. Tadić (Sentencing Judgment), supra note 96, at para. 58; Prosecutor v. Kayishema & Ruzindana, 

supra note 25, at Sentence para. 16. 
511 Prosecutor v. Kambanda, supra note 9, at para. 53; and see also Prosecutor v. Erdemović (Second Sentencing 

Judgment), supra note 25, at para. 16(ii); Prosecutor v. Banović, supra note 6, at para. 66. 
512 Prosecutor v. Kambanda, supra note 9 at para. 61(ii); and see also Prosecutor v. Erdemović (Second Sentencing 

Judgment), supra note 25, at para. 16(ii); Prosecutor v. Dragan Nikolić, supra note 34, at para. 231; Prosecutor v. 

Deronjić, supra note 9, at para. 234. 
513 Prosecutor v. Kambanda, supra note 9, at para. 52. 
514 Prosecutor v. Sikirica, supra note 80, at para. 149; Prosecutor v. Plavšić, supra note 61, at para. 73, 80; 

Prosecutor v. Banović, supra note 6, at para. 66; Prosecutor v. Momir Nikolić, supra note 80, at para.149; 

Prosecutor v. Obrenović, supra note 9, at para. 116; Prosecutor v. Dragan Nikolić, supra note 34, at para. 231, 233, 

237; Prosecutor v. Češić, supra note 9, at para. 28, 58; Prosecutor v. Deronjić, supra note 9, at para. 234, 236. 
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strife-torn community,515 and its being an important step toward rehabilitation of the accused and his 

or her re-integration in society.516 

It is one thing to say that an admission of guilt should count as a mitigating factor; it is quite 

another to hold a plea of not guilty as an aggravating factor. There is also a difference between 

persistently denying one’s guilt and entering a plea of not guilty. Pleading not guilty and leaving it up 

to the Prosecutor to prove one’s guilt beyond reasonable doubt is a recognized right of every person 

confronting criminal charges, and that right is founded on the presumption of innocence which in turn 

is a salient principle of criminal justice.517 Aggravation of sentence should not merely be based on a 

plea of not guilty. However, an accused who gives false evidence and by word and conduct 

dishonestly persist in his or her innocence exceeds the accepted confines of  the presumption of 

innocence, and that conduct can and should be taken into account for sentencing purposes. 

(c). Regret and Remorse 

The Rules of Procedure and Evidence of the ICC refer in quite general terms to conduct of the 

convicted person after the criminal act, adding only one example indicative of regret and remorse: 

“efforts by the person to compensate victims.”518 

Co-operation with the prosecution, a guilty plea, and evidence of remorse as grounds of 

extenuation519 have had a mixed reception in the ad hoc Tribunals. Regret and remorse, or regret and 

repentance, was accepted in Ruggiu as a mitigating factor,520 and having been expressed in public 

                                                 
515 Prosecutor v. Plavšić, supra note 61, at para. 70, 79, 80; Prosecutor v. Banović, supra note 6, at para. 66; 

Prosecutor v. Momir Nikolić, supra note 80, at para.72, 145, 149; Prosecutor v. Obrenović, supra note 9, at para. 

111, 116; Prosecutor v. Dragan Nikolić, supra note 34, at para. 121, 231; Prosecutor v. Češić, supra note 9, at para. 

28, 58; Prosecutor v. Deronjić, supra note 9, at para. 234, 236. 
516 Prosecutor v. Češić, supra note 9, at para. 28. 
517 Prosecutor v. Momir Nikolić, supra note 80, at para.148; Prosecutor v. Obrenović, supra note 9, at para. 113. 
518 RPE, supra note 86, Rule 145(2)(a)(ii). 
519 See in general Prosecutor v. Kayishema & Ruzindana, supra note 25, at Sentence para. 20; Prosecutor v. Ruggiu, 

supra note 28, at para. 53-55; Prosecutor v. Todorović (Sentencing Judgment), supra note 10, at para. 92. 
520 Prosecutor v. Ruggiu, supra note 28, at para. 56-58, 69-72; and see also Prosecutor v. Erdemović (Sentencing 

Judgmnebt), supra note 11, at para. 44, 45; Prosecutor v. Erdemović (Second Sentencing Judgment), supra note 25, 

at para. 16(i), under the heading, Character, para. iii; Prosecutor v. Kambanda, supra note 9, at para. 36; Prosecutor 

v. Serushago, supra note 33, at para. 40-41; Prosecutor v. Blaškić, supra note 1, at para. 775; Prosecutor v. Delalić, 

supra note 34, at para. 788; Serushago v. Prosecutor, supra note 208, at para. 24; Prosecutor v. Todorović 

(Sentencing Judgment), supra note 10, at para. 89-92; Prosecutor v. Sikirica, supra note 80, at para. 148; Prosecutor 

v. Plavšić, supra note 61, at para. 65, 70; Prosecutor v. Banović, supra note 6, at para. 62; Prosecutor v. Obrenović, 

supra note 9, at para. 121, 141; Prosecutor v. Dragan Nikolić, supra note 34, at para. 231, 237, 241-42; Prosecutor 

v. Deronjić, supra note 9, at para. 156, 234; Prosecutor v. Serugendo, supra note 147, at para. 91. 
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was favorably looked upon by the sentencing Tribunal in Prosecutor v. Serushago.521 In Prosecutor 

v. Obrenović, the Sentencing Tribunal accepted genuine remorse as “a substantial mitigating 

factor.”522 In Prosecutor v. Plavšić, the expression of remorse connected with a guilty plea was 

considered a mitigating factor.523 In Prosecutor v. Kupreskić, the Appeals Chamber of the ICTY 

decided that “limited acceptance of guilt” ought to be given “some consideration in terms of 

sentence.”524 However, remorse was treated in Kambanda with a great deal of skepticism.525 The 

Trial Chamber noted in that case that “remorse is not the only reasonable inference that can be 

drawn from a guilty plea.”526 It must above all be demonstrated that the expression of remorse is 

sincere.527 It is possible, of course, that an accused can express sincere regrets without admitting 

his or her participation in the crime.528 

In the Čelebići Case, the accused after his conviction submitted to the Tribunal a written 

statement expressing his regrets. The tribunal would have nothing of it, stating that “[s]uch 

expression of remorse would have been more appropriately made in open court, with these victims 

                                                 
521 Prosecutor v. Serushago, supra note 33, at para. 40. 
522 Prosecutor v. Obrenović, supra note 9, at para. 121. 
523 Prosecutor v. Plavšić, supra note 61, at para. 73. 
524  Prosecutor v. Kupreškić, supra note 293, at para. 464; and see also Prosecutor v. Dragan Nikolić, supra note 34, 

at para. 146; Prosecutor v. Deronjić, supra note 9, at para. 156. 
525 Prosecutor v. Kambanda, supra note 9, at para. 51-52. 
526 Id., at para. 52; and see id., at para. 61; and see also Prosecutor v. Jelisić (T), supra note 80, at para. 127 (the 

Tribunal only affording “relative weight” to the accused’s admission of guilt, because he did not show any remorse 

before the guilty plea), upheld on appeal in Prosecutor v. Jelisić, supra note 80 (A), at para. 119-23; Prosecutor v. 
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mitigating factor but in view of the circumstances of the case declining to :afford “substantial weight to this 
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527 Prosecutor v. Erdemović (Sentencing Judgment), supra note 11, at para. 96-98; Prosecutor v. Drazen 

Erdemović (Second Sentencing Judgment), supra note 25, at para. 16; Prosecutor v. Jelisić (T), supra note 80, at 

para. 127; Prosecutor v. Blaškić, supra note 1, at para. 775; Prosecutor v. Todorović (Sentencing Judgment), supra 

note 10, at para. 89; Prosecutor v. Serushago, supra note 33, at para. 41; Prosecutor v. Ruggiu, supra note 28, at 

para. 69-72; Prosecutor v. Sikirica, supra note 80, at para. 152, 194, 230; Prosecutor v. Simić (Sentencing 

Judgment), supra note 153, at para. 92; Prosecutor v. Banović, supra note 6, at para. 72; Prosecutor v. Vasiljević, 

supra note 80, at para. 177; Prosecutor v. Češić, supra note 9, at para. 66; Prosecutor v. Deronjić, supra note 9, at 

para. 156; Prosecutor v. Rutaganira, supra note 13, at para. 158. 
528 Prosecutor v. Vasiljević, supra note 80, at para. 177. 
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and witnesses present, and thus this ostensible, belated contrition seems to merely have been an 

attempt to seek concession in the matter of sentencing.”529 

Participating in acts of mercy and assistance to victims will almost invariably be perceived 

by a sentencing Tribunal as concrete evidence of regret and remorse, or perhaps of reluctant 

participation under pressure in the criminal act, and will either way serve in mitigation of 

sentence.530 

A persistent defiant attitude will, on the other hand, demonstrate absence of regret and 

remorse and will do the accused no good when upon conviction the sentence to be imposed 

becomes an issue. In the Čelebići Case, for example, the Trial Chamber noted: 

The accused has consistently demonstrated a defiant attitude and a lack of respect 
for the judicial process and for the participants in the trial, almost verging on lack 
of awareness of the gravity of the offences for which he is charged and the 
solemnity of the judicial process.531 

E. CONCLUDING OBSERVATIONS 

This is not the time and place to record and to evaluate the American sentencing practices. 

However, are some lessons in the above analysis for American penologists. It is worth noting in 

conclusion that the sentencing practices of the United States are not even remotely in conformity 

with what has come to be accepted as international directives of sentencing standards. 

In the United States, almost exclusive emphasis is placed, for sentencing purposes, on the 

gravity of the crime.532 In Solem v. Helms, it was decided that proportionality of a punishment to the 

offence is determined with three criteria in mind: “(i) the gravity of the offence and the harshness of 

                                                 
529 Prosecutor v. Delalić, supra note 7, at para. 1279. 
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Prosecutor v. Obrenović, supra note 9, at para. 134; Prosecutor v. Dragan Nikolić, supra note 34, at para. 146; 
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532 See, for example, Weems v. United States, 217 U.S. 349, at 367 (1910) (holding that “it is a precept of justice that 

punishment for crime should be graduated and proportioned to [the] offence”. 
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the penalty; (ii) the sentences imposed on other criminals [for offences of the same gravity] in the 

same jurisdiction; and (iii) the sentences imposed for the same crime in other jurisdictions.”533 The 

essence of the penal policy in Solem was subsequently overruled in Harmelin v. Michigan, where 

Justice Scalia decided that “the Eighth Amendment contains no proportionality guarantee”;534 that 

taking into account mitigating factors for sentencing purposes “has no support in the text and history 

of the Eighth Amendment”;535 and that “[s]evere, mandatory penalties may be cruel, but they are not 

unusual in the constitutional sense, having been employed in various forms throughout our Nation’s 

history.”536 Individualisation of sentencing to fit the crime, the criminal, and the interests of society, 

which have become the international standard of penology, is thus not part of the American 

sentencing philosophy. Prosecuting juveniles as adults and imposing penalties in such cases without 

regard to their reduced culpability, maintaining the death penalty and imposing prison sentences 

without the option of parole, and applying the sentencing guidelines as though they were mandatory 

simply deviates from taking into account for sentencing purposes the personal circumstances and 

culpability of a convicted person. 

A few isolated, yet important, recent innovations by the U.S. Supreme Court must be 

applauded as initiatives that brought the United States closer to upholding generally accepted 

standards in its criminal justice system. Proclaiming juvenile executions,537 and life imprisonment of 

juveniles without the option of parole as a mandatory sentence,538 to be in violation of the “cruel and 

unusual” criteria of the Eighth Amendment was a step in the right direction, even though one must 

admit that the Court had to make a quantum leap to bypass the “unusual” prong of the Eighth 

Amendment to reach its admirable conclusion in the life sentence without parole decision. No less 

than 29 jurisdictions mandated life sentences without the option of parole for juvenile offenders, but 

noting differences that obtain in those jurisdictions, relating for example to minimum age 

requirements, whether the transfer of juvenile offenders to an adult court occurs automatically in the 

case of some offences or is left in the discretion of prosecutors, the U.S. Supreme Court declined to 

find that the laws applied by state courts meet the criterion of “usual” punishments.539 

                                                 
533 Solem v. Helms, 463 U.S. 277, at 292 (1983). 
534 Harmelin v. Michigan, 501 U.S. 957, at 965 (1991). 
535 Id., at 994. 
536 Id., at 994-95. 
537 Roper v. Simmons, 354 U.S. 551 (2005). 
538 Miller v. Alabama, 567 U.S. 460 (2012). 
539 Id., at 483-89. 
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In coming to this conclusion, the U.S. Supreme Court used language that is in conformity 

with international standards of juvenile justice, referring for example to the “lesser culpability” and 

“greater capacity for change” of juvenile offenders,540 and the requirement of “individualised 

sentencing.”541 It emphasised that a basic precept of justice requires “that punishment for crime 

should be graduated and proportioned,” and that individuals consequently have “the right not to 

be subjected to excessive sanctions.”542 The U.S. Supreme proclaimed quite admirably that 

juveniles have “lessened culpability” and therefore “are less deserving of the most severe 

punishments”.543 The “gaps between juveniles and adults” are threefold: “(a) lack of maturity and 

an underdeveloped sense of responsibility;” (b) vulnerability or susceptibility “to negative 

influences and outside pressures, including peer pressure”, and (c) the fact that “the character of 

a juvenile is not as well formed as that of an adult.”544  

Such rhetoric is indeed admirable but will remain a voice calling in the dark as long as 

juveniles can be prosecuted and sentenced as though they were adults; or in general, as long as 

the United States declines to impose the basic norm of criminology that punishments must not 

only be determined by the gravity of the crime, the manner in which it was executed, its harmful 

consequences, and the means of perpetration by the convicted person, but should also take note 

of and accommodate the personal circumstances of the individual to be sentenced, such as his or 

her degree of intent, diminished mental capacity, or individual circumstances, such as age, 

background, education, intelligence, and mental structure. 

                                                 
540 Graham v. Florida, 560 U.S. 48, at (2010) 69, 74; Miller v. Alabama, supra note 357, at 465. 
541 Miller v. Alabama, supra note 357, at 465. 
542 Roper v. Simmons, supra note 356, at 560; Miller v. Alabama, supra note 357, at 469. 
543 Graham v. Florida, supra note 359, at 68; Miller v. Alabama, supra note 357, at 471. 
544 Roper v. Simmons, supra note 356, at 569-570; and see also Graham v. Florida, supra note 359, at 68; Miller v. 

Alabama, supra note 357, at 471. 
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It is to be hopes that the American sentencing system will in the not too distant future do 

justice to the concept of “justice” within the true meaning of the concept of criminal justice! 



  
   

PREDICTING THE 2019 301 SPECIAL REPORT 

Elizabeth Foley545* 

I. INTRODUCTION 

 Intellectual property plays a vital role in the United States by creating over 20 million jobs, 

providing the United States with the newest military technologies, improving the pharmaceutical 

sector, and much more. The annual 301 Special Report issued by the Office of the United States 

Trade Representatives ensures that the United States trading partners are providing adequate 

intellectual property protection throughout the world. Countries with inadequate protection will 

find themselves placed on the Watchlist or the Priority Watchlist, which is the United States' 

attempt to warn these countries of inadequate protection and encourage communication between 

the countries in order to improve the intellectual property laws in these countries.  

II. BACKGROUND 

A. THE HISTORY OF THE 301 SPECIAL REPORT 

The 301 Special Report (the “Report”) is issued annually by the Office of the United States 

Trade Representative (the “USTR”).

1 The USTR conducts an annual review of the state of Intellectual Property (“IP”) 

protection and the enforcement of IP laws with U.S. trading partners around the world.2 The 

Special 301 Sub-Committee advises the USTR on which countries to include in the Report and 

consists of members from the Department of Commerce, United States Patent and Trademark 

Office (“USPTO”), Department of State, Department of Health and Human Services (“HHS”), 

Department of Agriculture, Copyright Office, and the like.3 Section 182 of the Trade Act of 1974 

                                                 
* Elizabeth Foley is a current second year student at Creighton  
1 USTR SPECIAL REP. 301, at 5 (2018) (hereinafter Special Report 2018). 
2 Id. 
3 Id. 
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(the "Act”) gives the USTR the power to issue the Report annually.4 Section 301 of the Trade Act 

of 1974 states the countries should  

identify (1) those foreign countries that (A) deny adequate and effective protection 

of intellectual property rights, or (B) deny fair and equitable markets access to 

United States persons that rely upon intellectual property protection, and (2) those 

foreign countries identified under paragraph (1) that are determined by the Trade 

Representative to be priority foreign countries.5 

 

The first published Report came out in 1989, pursuant to the 1974 Trade Act, which was 

amended by the Omnibus Trade and Competitiveness Act of 1988.6 The purpose of the report was 

to ensure “adequate and effective intellectual property protection rights” or “fair and equitable 

market access to the United States person that rely upon intellectual property rights.”7 No priority 

countries were listed under the 1989 Report, however, seventeen counties were placed on the 

“Watch List”, while eight trading partners were placed on the “Priority Watchlist”.8  The eight 

countries on the “Priority Watchlist” included: Brazil, India, Mexico, People’s Republic of China, 

Republic of Korea, Saudi Arabia, Taiwan, and Thailand.9 Some of the countries on the “Watchlist” 

included: Argentina, Canada, Chile, Colombia, Egypt, Greece, Indonesia, Italy, Japan, Malaysia, 

and etc.10 The Act defines “Priority countries” as:  

those foreign countries - (A) that have the most onerous or egregious acts, policies, 

or practices that (i) deny adequate and effective intellectual property rights, or (ii) 

deny fair and equitable market access to United States persons that rely upon 

intellectual property protection, (B) whose acts, policies, or practices described in 

subparagraph (A) have the greatest adverse impact (actual or potential) on the 

relevant United States products, and (C) that are not (i) entering into good faith 

negotiations, or (ii) making significant progress in bilateral or multilateral 

negotiations to provide adequate and effective protection of intellectual property 

rights.11  

                                                 
4 Id. 
5 TRADE ACT OF 1974, at 54. 
6 See USTR SPECIAL REP. 301 (1989) [hereinafter Special Report 1989]. 
7 See generally USTR SPECIAL REP. 301 (1989-2018) [hereinafter Special Report 1989-2018].  
8  See Special Report 1989, supra note 6. 
9 Id. 
10 Id. 
11 Id. 
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B. FAILURE TO PROVIDE ADEQUATE IP PROTECTION RESULTS IN PLACEMENT ON EITHER THE 

“PRIORITY WATCH LIST” OR “WATCH LIST” 

The USTR places countries with inadequate IP protection on either the “Priority Country” 

list, “Priority Watchlist” (“PWL”), or the “Watch list” (“WL”).12 Eligible countries include all 

those with which the United States trades with.13  Since this list is extensive, it puts a lot of 

countries at risk of being put on one of these annual lists.14 For the past nine years, the USTR has 

held an open forum where countries, businesses, and organizations can voice their concerns and 

propose amendments to the prior year’s list.15 Those who voice their concerns (e.g., country 

advocates, pharmaceutical companies, or etc.) will be questioned by the 301 Sub-Committee.16 In 

2017, spokesmen from Bulgaria and the Ukraine attended the forum and requested that their 

respective countries be removed from one of the three lists.17 For the past nine years, 

Pharmaceutical Research and Manufacturers of America (“PhRMA”) has been present at the 

forum.18 This year PhRMA suggested that Canada and Korea be put on the priority foreign country 

list, because American inventors have been facing a range of intellectual property challenges 

including inadequate patent term restoration under the Hatch-Waxman Act.19 The Hatch-Waxman 

Act, 35 U.S.C §156, states “the term of a patent directed to an FDA-regulated product may be 

extended to compensate for delay caused by the FDA’s regulatory review.”20 The FDA regulatory 

                                                 
12 See generally Special Report 1989-2018, supra note 7. 
13 Id. 
14 Id. 
15 OFF. OF THE U.S. TRADE REP. (May 2018), https://www.ustr.gov. 
16 Id.  
17 OFF. OF THE U.S. TRADE REP., 2018 SPECIAL 301 PUBLIC HEARING AT 10-28 (Mar. 8, 2018), 

https://ustr.gov/sites/default/files/301/2018%20Special%20301%20Hearing%20Transcript.pdf. 
18 Id. at 177-187. 
19 Id.  
20 See 35 U.S.C §156(c) (2006).  
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review may include time compensation for testing and agency approval.21 Additionally, they 

proposed that Japan be put on the PWL, along with Turkey and Saudi Arabia.22 Malaysia was 

proposed to be moved to the PWL for their compulsory license.23 Both the European Union (“EU”) 

and United Arab Emirates (“UAE”) were asked to be placed on the WL.24 Ultimately, PhRMA 

makes their decision on a number of factors, but the size of the market is their ultimate deciding 

factor.25 Intellectual Property Advisory (“IPA”) has participated in every Special 301 review since 

the 1988 Trade Act created the special process (e.g., forums).26 They recommend that 19 counties 

be identified in the 2018 report.27 The nine countries on the PWL list are: Argentina, China, Chile, 

India, Mexico, Russia, Taiwan, Ukraine, and Vietnam.28 

C. THE RECENT 2018 SPECIAL REPORT  

In the 2018 Special Report, twelve countries were listed on the PWL.29 These included: 

Algeria, Argentina, Canada, Chile, China, Colombia, India, Indonesia, Kuwait, Russia, Ukraine, 

and Venezuela.30 Twenty-four countries were listed on the WL.31 A number of countries jumped 

from the WL to the PWL, from the PWL to the WL, or off the lists completely.32 Thailand moved 

from the PWL to the WL because of their correction actions and cooperation with the U.S, and 

Colombia moved from the WL to PWL because of Colombia’s failure to fulfill obligations under 

the United States-Colombia Trade Promotion Agreement.33  

                                                 
21 Id. 
22See 2018 SPECIAL 301 PUBLIC HEARING AT 10-28, supra note 17. 
23 Id.  
24 Id.  
25 Id. 
26 See 2018 Special Public Hearing, supra note 17, at 129-142. 
27 Id. 
28 See Special Report 2018, supra note 1. 
29 Id. 
30 See Special Report 1989, supra note 6. 
31 Id.  
32 Id. 
33 Id.  
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Those countries that were placed on the PWL will be required to go through an “out-of-

cycle review” which must begin within 30 days after a country has been identified as “priority”.34 

The exception to this rule is if the USTR concludes that such a review would be detrimental to the 

United States' economic interests.35 The investigation, once begun, must conclude within six 

months to allow ample time to access placement for the following year.36 Out-of-cycle reviews 

were conducted on a number of countries, including Kuwait, Malaysia, and Colombia and the 

outcomes of those out-of-cycle reviews will determine which countries make shifts in 2019.37 The 

results of such reviews will be included in the 2019 report.38 This article will focus on proposed 

future shifts for countries that have been on the USTR’s radar.39  

III. ARGUMENT 

The 2019 Special 301 Report will look significantly different than the 2018 Special 301 

Report.40 Historically, the annual report has changed on an annual basis, with 2017 being an 

exception due to little change in IP protection from the prior year.41 Both the 2016 and 2017 Special 

301 Report contained the same countries on the PWL and the WL.42 However, in 2018, drastic 

changes were made to the PWL and WL country list.43 It will be no surprise that the 2019 report 

will look different than the previous year’s annual report. United States trade partners are 

continuously working to improve their Intellectual Property laws in order to meet the United States' 

                                                 
34 See generally Special Report 1989-2018, supra note 7. 
35 See Special Report 1989-2018, supra note 7. 
36 Id.  
37 Id.  
38 Id. 
39 See generally 2018 Special Public Hearing, supra note 17, at 129-142. 
40 Id. 
41 See USTR SPECIAL REP. 301 (2016); see also USTR SPECIAL REP. 301 (2017).  
42 Id.  
43 See Special Report 2018, supra note 1. 
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standards and the United States has continued to work together with these countries to maximize 

United States IP protection and enforcement.44  

A. CHINA 

The USTR should place China on the Priority Watchlist for the 15th straight year.45 Over 

the past year, the United States and China have not reached an agreement on IP-related concerns 

including:, trade secret theft, online piracy and counterfeiting, high-volume manufacturing and 

export of counterfeit goods, technology transfer requirements, etc.46 China has made strides in the 

right direction, however, the recent trade war between China and the United States creates many 

concerns for the U.S.47 

1. TRADE WAR  

The Chinese government and the United States government have been at war over trade 

practices for a majority of 2018.48 On July 9th, 2018, President Trump ordered the government to 

prepare tariffs on an additional $200 billion worth of Chinese exports.49 Ever since President 

Trump announced the tariffs on steel, the Chinese government has issued multiple retaliatory 

tariffs.50 The most recent retaliatory tariff, as of July 10th, 2018, was tariffs on U.S. goods worth 

$34 billion.51  

                                                 
44 Id. 
45 David Lawder & Ryan Woo, U.S. Keeps China, Puts Canada on IP Priority Watch List, REUTERS (Apr. 27, 2018, 

10:13 AM), https://www.reuters.com/article/us-usa-trade-ip/u-s-keeps-china-puts-canada-on-ip-priority-watch-list-

idUSKBN1HY24J. 
46 See Special Report 2018, supra note 1, at 5.  
47 Id. 
48 Donna Borak, US Unveils Next Round of Chinese Imports to Face Tariffs, CNN POLITICS, (Aug. 8, 2018, 11:27 

AM), https://www.cnn.com/2018/08/07/politics/us-china-tariff-list/index.html. 
49 Charles Wallace, Trump Raises Stakes in China Trade War, FORBES, (Jul. 10, 2018, 9:28 PM), 

https://www.forbes.com/sites/charleswallace1/2018/07/10/trump-raises-stakes-in-china-trade-war/#529df0d3ed85. 
50 Julia Horowitz, Trump Readies New Tariffs on China, CNN POLITICS, (July 11, 2018, 1:23 AM), 

https://www.cnn.com/2018/07/10/politics/ustr-new-china-tariffs-trump/index.html. 
51 Id. 
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China’s retaliatory behavior suggests that the Chinese government has no intention of 

addressing the United States' concerns with regard to Intellectual Property protection, as discussed 

in the 2018 301 Special Report.52 In addition, the Chinese government has threatened to implement 

“Made in China 2025,” which is of utmost concern for United States Officials and, if implemented, 

will create hurdles for the Intellectual Property Sector (e.g., monopolization of China IP, difficulty 

obtaining IP protection in China, etc.).53 "Made in China 2025" is a program of the Chinese 

National Government to comprehensively upgrade domestic industries in order to reach the goal 

of raising the domestic content of core components and materials produced in China up to 70 

percent by 2025.54  

This pattern of retaliatory behavior and hostile relations warrants placement on the 2019 

PWL.55 The Trump Administration will not remove China from the list until huge changes are 

made to the IP laws and practices in China.56 Both China and the United States will need to find a 

solution to the trade war and cease the hostile relationship regarding trade.57  

2. IMPROVEMENTS  

China has made some efforts to improve their intellectual property laws, however, many 

of the laws implemented in China are photo-negative of the U.S. laws.58 For example, in May of 

2018, China announced the extension of the period of exclusivity on pharmaceutical patents from 

                                                 
52 Id.  
53 Kristen Hopewell, What is ‘Made in China 2025’-and why is it a threat to Trump’s trade goals, (May 3, 2018), 

https://www.washingtonpost.com/news/monkey-cage/wp/2018/05/03/what-is-made-in-china-2025-and-why-is-it-a-

threat-to-trumps-trade-goals/?noredirect=on&utm_term=.252014331167.  
54 See Horowitz, supra note 50. 
55 Id. 
56 Id. 
57 Id. 
58 See Jeffery Langer, Rapid Changes in the Chinese legal system, an increasingly attractive venue for IP litigation, 

(May 7, 2018), https://www.ipwatchdog.com/2018/05/07/rapid-changes-chinese-legal-system-attractive-venue-ip-

litigation/id=96099/.  
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20 years up to 25 years.59 Further, China has softened their barrier for software patents, while the 

Alice Corp. v. CLS Bank International decision has decreased the number of software patents being 

issued by the USPTO.60 

On November 4, 2017, the Standing Committee of the National People’s Congress 

(NCPCSC) passed an amendment to the Anti-Unfair Competition Law (AUCL), which was 

implemented on January 1, 2018.61 This amendment is the first amendment that has been 

implemented since 1993.62 The revised AUCL is a big step in the right direction for China and IP 

rights owners.63 Some of the revisions include: a provision that prohibits acts intending to cause 

confusion; a redefined list of misleading promotional activities; a modified definition of trade 

secrets; etc.64  

The revised Article 5 of the AUCL states that: 

A business operator shall not harm his competitors in market transactions 

by resorting to any of the following unfair means: 

(1) counterfeiting a registered trademark of another person; 

(2) using for a commodity without authorization a unique name, package, 

or decoration of another's famous commodity, or using a name, package or 

decoration similar to that of another's famous commodity, thereby confusing the 

commodity with that famous commodity and leading the purchasers to mistake the 

former for the latter; 

(3) using without authorization the name of another enterprise or person, 

thereby leading people to mistake their commodities for those of the said enterprise 

or person; or 

(4) forging or counterfeiting authentication marks, famous-and-excellent-

product marks or other product quality marks on their commodities, forging the 

                                                 
59 Steve Brachmann, China Extends Drug Patent Exclusivity to 25 Years, IPWATCHDOG, (May 29, 2018), 

http://www.ipwatchdog.com/2018/05/29/china-extends-drug-patent-exclusivity-25-years/id=97636/. 
60 See Alice Corp. v. CLS Bank International, 573 U.S. 208 (2014) (holding that because the claims were abstract 

the claims were not patent eligible under §101).  
61 China's New Anti-Unfair Competition Law Has Taken Effect: Providing New Armor in Battle Against 

Unauthorized Use of Trademarks, BAKER MCKENZIE (Jan. 10, 2018), 

https://www.bakermckenzie.com/en/insight/publications/2018/01/china-new-anti-unfair-competition-law. 
62 Id. 
63 Id. 
64 See generally LAW OF THE PEOPLE'S REPUBLIC OF CHINA AGAINST UNFAIR COMPETITION (1993), 

http://www.wipo.int/edocs/lexdocs/laws/en/cn/cn011en.pdf. 
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origin of their products or making false and misleading indications as to the quality 

of their commodities.65 

 

Article 10 of the Law states that: 

A business operator shall not use any of the following means to infringe 

upon trade secrets: 

(1) obtaining an obligee's trade secrets by stealing, luring, intimidation or 

any other unfair means; 

(2) disclosing, using or allowing another person to use the trade secrets 

obtained from the obligee by the means mentioned in the preceding paragraph; or 

(3) in violation of the agreement or against the obligee's demand for keeping 

trade secrets, disclosing, using or allowing another person to use the trade secrets 

he possesses. 

Obtaining, using or disclosing another's trade secrets by a third party who 

clearly knows or ought to know that the case falls under the unlawful acts listed in 

the preceding paragraph shall be deemed as infringement upon trade secrets. 

"Trade secrets" mentioned in this Article refers to any technology 

information or business operation information which is unknown to the public, can 

bring about economic benefits to the obligee, has practical utility and about which 

the obligee has adopted secret-keeping measures.66 

 

These revised Articles, along with the other revised Articles, will greatly impact IP rights-

owners, businesses in China, businesses doing business in China, etc.67 These amendments help to 

clarify the legal consequences, increase the penalties of unfair competition activities, and redefine 

unfair competition activities as well as the scope of such activities.68 However, these measurements 

by China are not enough to warrant a shift to the WL.69 The 2018 AUCL shows the U.S. that China 

is attempting to fix some issues addressed by previous 301 Special Reports, but China still has a 

long way to go before they can be shifted in the 301 Special Report Country List.70 

B. CANADA 

                                                 
65 Id. at art. 5. 
66 Id. at art. 10. 
67 See Law of the People's Republic of China Against Unfair Competition, supra note 64, at art. 5 & 10. 
68 Id. 
69 Id. 
70 Id. 
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 Canada should be placed on the Priority Watchlist in 2019.71 The United States expressed 

concern over the renegotiations of NAFTA, Canada custom and border control efforts, heightened 

utility requirements for patents, and many other IP related concerns.72 Such concerns warranted 

placement on the 2018 Watch List.73 Canada’s efforts to minimize these IP related concerns have 

been virtually non-existent, therefore it is recommended that the USTR continue to conduct an 

Out-of-Cycle review on Canada in 2019.74   

1. NAFTA RENEGOTIATION 

 President Trump plans to renegotiate the terms of the North American Free Trade 

Agreement (NAFTA), which was signed by Canada, Mexico, and the United States on January 1, 

1994.75 Placement on the 2018 PWL was likely due to the Trump Administration's efforts to 

finalize a better deal for America.76 Trump plans on pushing back the renegotiation efforts to after 

the United State fall elections of 2018, although both Canada and Mexico are aggressively 

pressuring the Trump Administration to finalize an agreement prior to the fall elections.77 

Depending on the outcome of the newly negotiated NAFTA terms, it is very probable that Canada 

will soon spend another year on the PWL.78 

2. CUSTOMS AND BORDER CONTROL 

                                                 
71 See generally Damian Paletta, Trump Aims to Split Up NAFTA Negotiations, Deal with Canada and Mexico 

Separately, THE WASHINGTON POST (June 5, 2018), 

https://www.washingtonpost.com/news/business/wp/2018/06/05/trump-aims-to-split-up-nafta-negotiations-deal-

with-canada-and-mexico-separately/?noredirect=on&utm_term=.897882174ea8. 
72 See Special Report 2018, supra note 1. 
73 Id.  
74 Id. 
75 Id.  
76 Id.  
77 See Paletta, supra note 71. 
78 See Danielle Chiriguayo, Where Do NAFTA Renegotiations Stand?, MARKETPLACE (Apr. 10, 2018, 6:26 AM), 

https://www.marketplace.org/2018/04/10/economy/nafta-explained/where-do-nafta-negotiations-currently-stand. 
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 Canada enacted the Combatting Counterfeit Products Act in December 2014.79 Since the 

Act came into force, custom and border control agents have detained only 48 shipments as of 

2017.80 The United States saw more than 34,000 seizures and the EU saw approximately 63,000 

seizures in 2016.81 Canada’s effort to detain counterfeit goods is a joke.82 Despite various efforts 

by the United States to encourage an increase in border control, Canada has failed to put the Act 

into effect.83 Because of their half-hearted efforts, Canada is getting major backlash from those in 

the United States.84  

 Canadian counterfeit goods, including medicines, apparel and footwear, chemicals, 

automotive and aircraft parts make their way around the world.85 The United States encourages 

trading partners across the world to enforce adequate border control procedures in order to 

minimize counterfeit goods from being imported and exported.86 Counterfeiting harms not only 

patent and trademark holders, but consumers, legitimate producers, and governments.87  

  A United States District Court in Montana imposed a $34 million fine on Canada Drugs, 

a Canadian online pharmacy with selling counterfeit medications to Americans in 2018.88 A 

majority of online counterfeit drug pharmacies claim to be Canadian due to the lenient procedures 

in place in Canada.89 This Court decision should dis-incentivize such behavior in Canada, 

                                                 
79 See COMBATTING COUNTERFEIT PRODUCTS ACT (S.C. 2014, c. 32), http://laws-

lois.justice.gc.ca/eng/AnnualStatutes/2014_32/page-1.html. 
80See Dean Beeby, Border Counterfeit Customs, CBC NEWS (Mar. 22, 2018, 4:00 AM), 

https://www.cbc.ca/news/politics/border-counterfeit-customs-cbsa-white-house-trade-pirate-pacific-mall-1.4577505. 
81 Id. 
82 Id. 
83 Id.  
84 See generally Special Report 1989-2018, supra note 7. 
85 See Special Report 2018, supra note 1. 
86 Id. 
87 Id. 
88 Id. 
89 See Sally C. Pipes, Importing Drugs from Canada and the Danger of Counterfeits, NATIONAL REVIEW (May 4, 

2018, 6:30 AM), https://www.nationalreview.com/2018/05/importing-drugs-from-canada-danger-of-counterfeits/. 
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however, it is unlikely that such behavior will cease automatically.90 The USTR will need to 

continue to attack Canada for such behavior and continue to engage with officials in Canada to fix 

this growing problem.91 

3. UTILITY REQUIREMENT 

 Heightened utility requirements have negatively affected U.S. pharmaceutical 

companies.92 Under United States Patent Law, an invention is “useful” if it provides some 

identifiable benefit and is capable of use.93 Title 35 requires that an invention be patentable subject 

matter, novel, and non-obvious to be deemed patentable.94 In contrast, under the Canadian Patent 

Act, an invention needs to have a “scintilla of utility” as of the filing date of the patent application 

in order to be deemed patentable.95 

This heightened requirement, particularly in the pharmaceutical sector, has led to many 

patents being ruled unpatentable due to their failure to meet the utility requirement of Canadian 

Patent Law.96 For example, the U.S.-based pharmaceutical company Eli Lilly and Co. had their 

Canadian patents for ZYPREXA and STRATTERA invalidated due to this “heightened utility 

requirement.”97 Invalidation of such patents detrimentally affects U.S.-based pharmaceutical 

companies, especially those who hold U.S. patents on such drugs.98 Without a patent on these 

particular drugs, a generic company is able to make, use, and sell the drug for a much lower price 

                                                 
90 Id. 
91 Id. 
92 Id. 
93 See 35 U.S.C.S. §101. 
94 See 35 U.S.C.S. §102 & §103. 
95 Consolboard Inc. v. MacMillian Bloedel Ltd., 1 S.C.R 504, (S.C.C 1981).  
96 See Mark D. Penner, et al., Increased Utility Requirements in Canada? How the “Promise Doctrine” Has 

Challenged Patentees And What Can Be Done To Address These Challenges, 

https://www.fasken.com//media/479bf83c2d954de09a14bb2db6e280c2.ashx. 
97 Id. 
98 Id. 
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than Eli Lilly would, discouraging continued research and development of new drugs and 

disincentivizing American innovators, particularly in the pharmaceutical sector.99  

Canada needs to amend its utility requirement to more closely align with Title 35 of the 

United States Code or find a solution to this problem as it pertains to U.S. based pharmaceutical 

companies so that Canada provides adequate IP protection.100 Generic manufacturing and sale of 

U.S. patented drugs in Canada negatively impacts the IP sector and is a big concern on the 

USTR.101  

C. MALAYSIA 

 Malaysia was not placed on either watchlist in 2018.102 The USTR conducted an Out-of-

Cycle review of Malaysia to consider the extent to which Malaysia was providing adequate and 

effective protection and enforcement.103 It is likely that Malaysia will be placed on the 2019 

Watchlist after the USTR finishes their Out-of-Cycle review due to their failure to implement 

procedures to improve IP protection and improvement.104  

 The issuance of compulsory licenses raises serious concerns when trading partners with 

the U.S. unfairly issue, threaten to issue, or encourage others to issue licenses.105 Compulsory 

licenses allow the government to make, use, sell, or import medicine without the patent holder’s 

consent.106 In 2003, Malaysia was the first country to issue a compulsory license and was for anti-

                                                 
99 Id. 
100 See Jay Erstling, et al., Usefulness Varies by Country: The Utility Requirement of Patent Law in the United 

States, Europe and Canada, MITCHELL HAMLINE SCHOOL OF LAW (2012) 

https://open.mitchellhamline.edu/cgi/viewcontent.cgi?article=1242&context=facsch.  
101 Id.  
102 See Special Report 2018, supra note 1. 
103 Id. 
104 Id.  
105 See Special Report 2018, supra note 1, at 14. 
106World Trade Organization, Compulsory licensing of pharmaceuticals and TRIPS (Mar. 2018), 

https://www.wto.org/english/tratop_e/trips_e/public_health_faq_e.htm. 
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retroviral drugs.107 Since 2003, Malaysia has issued a compulsory license for multiple drugs.108 In 

2012 Gilead Sciences Inc. filed for the patent “Antiviral Compounds” and the patent was granted 

in 2016.109  Additionally, Malaysia approved a compulsory license for the Hepatitis-C treatment-

drug Sofosbuvir in September of 2017.110 This pharmaceutical patent does not expire until 2032.111  

 Malaysia continues to issue compulsory licenses for drugs and continue to send devastating 

signals to U.S. inventors and inventors around the world.112 It costs approximately $2.6 billion to 

get a drug to the market and this is why the pharmaceutical patents are so crucial for the 

pharmaceutical sector.113 A majority of the $2.6 billion is spent on research and development ("R 

& D").114 Granting compulsory licenses unfairly shifts the burden for funding of such R & D to 

American patients, because these patients are paying higher prices compared to those patients in 

countries with compulsory licenses.115 For example, the cost of Sofosbuvir in the U.S. is $71,300 

while the cost in Malaysia is approximately $273.116 While the median income in Malaysia is much 

lower than in the United States, the $2.6 billion to get Sofosbuvir to the market is astronomical.117 

The drug patent has roughly 10-15 years left, nearly half of the 20 year patent term.118  

 

IV. CONCLUSION 

                                                 
107 Disease Control Division Ministry of Health Malaysia, Ending Aids in Malaysia Myth or Reality? (2015), 

http://www.moh.gov.my/images/gallery/Report/Ending%20AIDS%20in%202020%20(Final_271115)_printed%20v

ersion.pdf. 
108 Id. 
109 See generally U.S. Patent No. 9,233,974 (Dec. 21, 2012). 
110 Id.  
111 Id. 
112 See generally Special Report 1989-2018, supra note 7.  
113 See Rick Mullen, Cost to Develop New Pharmaceutical Drug Now Exceeds 2.5 Billion, Chemical & Engineering 

News (Nov. 24, 2014), https://www.scientificamerican.com/article/cost-to-develop-new-pharmaceutical-drug-now-

exceeds-2-5b/. 
114 Id.  
115 See Special Report 2018, supra note 1.  
116 Catherine Saez, Malaysia Grants Compulsory Licence [sic] For Generic Sofosbuvir Despite Gilead Licence [sic], 

(Sept. 17, 2015), http://www.ip-watch.org/2017/09/15/malaysia-grants-compulsory-licence-generic-sofosbuvir-

despite-gilead-licence/. 
117 See Mullen, supra note 113 
118 See generally U.S. Patent No. 9,233,974 (Dec. 21, 2012). 



 101 

 

 The results of the 2019 301 Special Report are unpredictable right now, however, it is likely 

that the USTR will make some major shifts in the PWL and WL. It is likely that China and Canada 

will remain on the PWL, Malaysia will be placed on the WL, and Thailand will be removed from 

the list. The Trump Administration has taken an aggressive approach at improving IP protection 

and enforcement around the world. These aggressive measures will ensure a greater future for the 

United States and IP stakeholders.  
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I. INTRODUCTION 

 

In 2012 at the global Clinton initiative in New York, President Obama announced that 

more than 20 million people worldwide were victims of human trafficking, including children 

forced to work in sweatshops and women pushed into the sex trade. President Obama referred to 

human trafficking as “modern slavery.”1 Worldwide concern grew on April 14, 2014, when 

Boko Haram kidnapped 276 girls from a school in Chibok, Nigeria to be used as sex and labor 

slaves as well as suicide bombers.2 After the Chibok abduction, it was estimated that over 3,000 

women and children were trafficked by Daesh3 to Syria including males for extremist military 

groups.4  

UNICEF5 estimates that there are 5.5 million children trafficked each year and while a 

gendered crime, primarily affecting women and girls, the number of men and boys being 

                                                 
*Juris Doctorate Candidate 2019, Creighton University School of Law.  
1Jonathan Lemire, President Obama speaks out against human trafficking at Clinton Global Initiative, N.Y. Daily 

News (Sep. 25, 2012, http://www.nydailynews.com/news/election-2012/president-obama-speaks-human-trafficking-

clinton-global- initiative-article-1.1168184).  
2 Tara John, Boko Haram Has Kidnapped Dozens of Schoolgirls, Again. Here’s What to Know,  

Times (Feb. 26, 2018), http://time.com/5175464/boko-haram-kidnap-dapchi-schoolgirls/.  
3Daesh is the third name created for an Islamic terrorist group more commonly known as ISIS or ISIL. Felica 

Schwartz, "One More Name for Islamic State: Daesh," The Wall Street Journal (Dec. 23, 

2014), https://blogs.wsj.com/washwire/2014/12/23/one-more-name-for-islamic-state-daesh/.   
4Ewelina U. Ochab, The World’s Fastest Growing Crime, Forbes (Jul. 29, 2017), 

https://www.forbes.com/sites/ewelinaochab/2017/07/29/the-worlds-fastest-growing-   crime/#1955428a3aae. 
5  UNICEF is the United Nations International Children’s Emergency Fund which was established in 1946 by the 

United Nations to address post-war needs of children. Emily Pasnak-Lapchick, What’s Next in the Fight Against 

Child Trafficking?, UNICEF-USA (Jan. 9, 2017), https://www.unicefusa.org/stories/whats-next-fight-against-child-

trafficking/31677.   
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trafficked each year increases.6 The United Nations (UN) office on Drugs and Crime announced 

that “No country is immune from trafficking in persons.”7 In fact, Human Trafficking is the 

world’s fastest growing crime that requires action on a national and international level.8 In 

response to this growing concern, the UN General Assembly passed a resolution on December 

18th, 2013 designating July 30th as the World Day Against Human Trafficking.9 Additionally, 

countries around the world have taken a stance by adopting different approaches to combat 

human trafficking including the legalization of prostitution.10 Prostitution laws range from all-

inclusive prohibition and criminalization of prostitutes and/or clients to complete legalization.11 

The United States and the Netherlands are prime examples of countries using very different 

approaches to address human trafficking.12 This article discusses the approaches used to negate 

human trafficking by the United States and the Netherlands.13  Specifically, the article will 

                                                 
6Ewelina U. Ochab, The World’s Fastest Growing Crime, Forbes (Jul. 29, 2017), 

https://www.forbes.com/sites/ewelinaochab/2017/07/29/the-worlds-fastest-growing-   crime/#1955428a3aae. 
7UNODC, Virtually no country immune from human trafficking, UNODC Report Shows, UNODC (Apr. 24, 2006), 

http://www.unodc.org/unodc/en/press/releases/press_release_2006_04_24.html.  
8Phillip Martin, Human Trafficking Outpaces Drugs, Guns As World’s Fastest Growing Criminal Industry, WGBH 

(December 27, 2011, https://www.wgbh.org/news/post/human-trafficking-outpaces-drugs-guns-worlds-fastest- 

growing-criminal-industry). 
9G.A. Res. 68/192, ¶5 (Feb. 14, 2014). 
10 Judith Kilvington, Sophie Day and Helen Ward, Prostitution Policy in Europe: A Time of Change?, Palgrave 

Macmillan Journals, Feminist Review, No. 67, 78-93, (2001),  http://www.jstor.org/stable/1395532.  
11 UNODC FAQ: What is UNODC’s Stance on Prostitution?, , http://www.unodc.org/unodc/en/human-

trafficking/faqs.html#What_is_UNODC's_stance_on_prostitution (last visited Oct. 11, 2018).    
12 See supra note 11 and accompanying text.    
13 Sex Trafficking Prevention Course, Four Legal Approaches to Prostitution and Human Trafficking, 

https://agapewebsite.org/wp-content/uploads/2012/02/Four-Legal-Approaches-to-Prostitution-and-Human-

Trafficking.pdf (last visited October 11, 2018); Erin Corrigan, MPH, Regulatory Approaches to Prostitution: 

Comparing Sweden, Denmark, and Nevada, USA, In Violence and Abuse in Society (Volume 3), Angela Browne-

Miller, Ed. (Santa Barbara, CA: ABCClio. LLC/Praeger, 2012, Chapter 19, pages 257-270); Max Waltman, 

Prohibiting Sex Purchasing and Ending Trafficking: The Swedish Prostitution Law, 33 Mich. J. Int'l L. 133 (2011); 

Owen Bowcott, The Guardian, Amnesty International in global programme to decriminalise sex work, Anonymous 

Sex Worker (2016) https://www.theguardian.com/world/2016/may/26/amnesty-international-decriminalise-sex-

work-prostitution-human-rights; Ekberg (2010) The Swedish law that prohibits the purchase of sexual services. 

Violence Against Women, 10, 1187-1218: www.prostitutionresearch.com/pdf/EkbergVAW.pdf; Wendel Schaeffer, 

a social worker for Prostitute & Gezondheidscentrum, PG292, explained in a Humanity In Action report 

https://mic.com/articles/123851/the-netherlands-15-years-after-legalizing-prostitution#.U9RY0xgko; Margaret 

Wente, Forget Legalization of Prostitution –Just Turn a Blind Eye (Updated May 8, 2018) 

https://www.theglobeandmail.com/opinion/forget-legalization-of-prostitution---just-turn-a-blind-

http://www.unodc.org/unodc/en/human-
http://www.unodc.org/unodc/en/human-
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compare the impact of each of these countries’ prostitution laws on their effect on human 

trafficking.14  

This article proceeds in three sections. First, the Background examines the global stance 

on human trafficking, the legal concept of human trafficking, the Trafficking Victims Protection 

Act of 2000 (TVPA), the United States’ human trafficking tier system, and the primary legal 

approaches to prostitution.15 This article then advances to the Argument section, comparing how 

the United States’ and the Netherland’s prostitution laws have impacted human trafficking.16 

This argument will evaluate which prostitution scheme was more successful against human 

trafficking and the consequences of each country’s approach.17 

 

II. BACKGROUND 

Article 3, paragraph (a) of the Protocol to Prevent, Suppress and Punish Trafficking in 

Persons defines Trafficking in Persons as “the recruitment, transportation, transfer, harboring or 

receipt of persons, by means of the threat or use of force or other forms of coercion, of 

abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the 

giving or receiving of payments or benefits to achieve the consent of a person having control 

over another person, for the purpose of exploitation.”18 “Exploitation shall include, at a 

minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, 

forced labor or services, slavery or practices similar to slavery, servitude or the removal of 

                                                 
eye/article4190390/; Polaris, Human Trafficking Issue Brief: Safe Harbor (2015), 

https://polarisproject.org/sites/default/files/2015%20Safe%20Harbor%20Issue%20Brief.pdf. 
14 Id. 
15 Id. 
16 Id. 
17 Id. 
18 United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and Children, 

supplementing the United Nations Convention against Transnational Organized Crime. G.A. Res. 55/25, §3 (Nov. 

15, 2000).    

http://www.unodc.org/unodc/en/treaties/CTOC/index_old.html
http://www.unodc.org/unodc/en/treaties/CTOC/index_old.html
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organs.”19 To simplify, human trafficking is comprised of three primary elements which 

includes: the Act, the Means, and the Purpose.20  These elements are defined as the recruitment, 

transportation, transfer, harboring or receipt of persons (act); the threat of or use of force, 

deception, coercion, abuse of power or position of vulnerability (means) and ; exploitation 

(purpose).21 The UN’s Beijing Declaration and Platform for Action further defines human 

trafficking: 

The definition of violence, contained in the Platform for Action, is broad, 

including "any act of gender-based violence that results in, or is likely to 

result in, physical, sexual or psychological harm or suffering to women, 

including threats of such acts, coercion or arbitrary deprivation of liberty, 

whether occurring in public or private life.22 

 

The UN deliberately omitted the terms “exploitation of the prostitution of others” and left 

“sexual exploitation” undefined.23  The UN trafficking protocol purposefully refrained from 

taking a position as to whether non-coerced adult sex should be criminalized in order to reach an 

agreement between the signatory countries.24 The UN recognized that there are a range of 

approaches to prostitution from complete prohibition to decriminalization.25 With this in mind, 

the UN has not taken a stance on prostitution admitting that it is unclear which approach has the 

most positive effect and has left the decision to regulate prostitution up to the member states.26 

                                                 
19  United Nations Convention against Transnational Organized Crime and the Protocols Thereto, G.A. Res. 55/25, 

§38 (Nov. 15, 2000).  
20  United Nations Office on Drugs and Crime, http://www.unodc.org/unodc/en/human-trafficking/what-is-human-

trafficking.html?ref=menuside. 

21  United Nations Office on Drugs and Crime, http://www.unodc.org/unodc/en/human-

trafficking/faqs.html#What_is_UNODC's_stance_on_prostitution. 
22 World Conference on Women, Report of the Fourth World Conference on Women, Sales No. 96.IV.13, chap. I, 

resolution 1, annex I, (1996).  
23 Ann D. Jordan, Global Rights, Annotated Guide to The Complete UN Trafficking Protocol, (2002) 

https://www.lawschool.cornell.edu/womenandjustice/upload/Annotated_Protocol.pdf 
24 Id. 
25 United Nations Office on Drugs and Crime, http://www.unodc.org/unodc/en/human-trafficking/faqs.html. 

United Nations Office on Drugs and Crime, http://www.unodc.org/unodc/en/human-trafficking/faqs.html.  
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Amongst the UN member states, there continues to be a global debate about legalizing and 

regulating prostitution.27   

The Netherlands, for example, have legalized prostitution, even using it as a mechanism 

to regulate human trafficking.28 By contrast, the United States, overall has criminalized 

prostitution and brothels, adopting a much different approach to fight human trafficking.29 

Despite these different approaches, both countries are currently listed as category tier one 

countries—described below.30  

A. THE UNITED STATES’ TIER SYSTEM  

The United States (U.S.) passed the Trafficking Victims Protection Act of 2000 (TVPA) 

in an attempt to combat the growing issue of trafficking persons.31 The TVPA supported the 

Transnational Crime Commission that banned trafficking through the development of the 

Palermo Protocol filling in the gaps in U.S. law.32 Similar to how the UN defined trafficking, the 

TVPA divided the law into three (p) categories; protection, prosecution, and prevention.33 The 

U.S. wanted to increase the government’s efforts to protect trafficked victims, strengthen efforts 

to prosecute traffickers, and allow for increased prevention measures.34 In 2003, 2005, 2008, 

2013, and 2015, U.S. congress reauthorized the TVPA because foreign corruption was evident, 

                                                 
27 See supra note 23.  
28 Liz Kelly, Maddy Coy, & Rebecca Davenport, Shifting Sands: A Comparison of Prostitution Regimes Across 

Nine Countries 23-25, https://www.viceversadundee.org.uk/files/shifting-sands.pdf. 
29 United States Department of State, Moving Toward a Decade of Delivery – Prosecution Trafficking In Persons 

Report, (2011) https://www.state.gov/j/tip/rls/tiprpt/2011/166772.htm. 
30 United States of American Department of State, Trafficking in Persons Report, Trafficking Victims  Protection 

Act of 2000, Div. A of Pub. L. No. 106-386, § 108, as amended, (2016) 

https://www.state.gov/documents/organization/258876.pdf. 
31 Victims of Trafficking and Violence Protection of Oct. 28, 2000, Pub. Act 106-386, H.R.3244 - 106th Congress 

(1999-2000).  
32Id.  
33 United States Department of Justice (Jan. 6, 2017), https://www.justice.gov/humantrafficking/key-legislation. 
34 Id.  
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and the U.S. recognized that human trafficking was not just a foreign problem but a domestic 

one.35  

As a consequence, the TVPA mandated that the Department of State place each country 

into one of four tiers to measure the government’s action against human trafficking.36 The TVPA 

minimum standards, consistent with the Palermo Protocol, read:  

(1) The government of the country should prohibit severe forms of trafficking in 

persons and punish acts of such trafficking; (2) For the knowing commission of 

any act of sex trafficking involving force, fraud, coercion, or  in which the victim 

of sex trafficking is a child incapable of giving meaningful consent, or of 

trafficking which includes rape or kidnapping or which causes a death, the 

government of the country should prescribe punishment commensurate with that 

for grave crimes, such as forcible sexual assault; (3) For the knowing commission 

of any act of a severe form of trafficking in persons, the government of the 

country should prescribe punishment that is sufficiently stringent to deter and that 

adequately reflects the heinous nature of the offense; (4) The government of the 

country should make serious and sustained efforts to eliminate severe forms of 

trafficking in persons.37   

Tier one is the highest ranking, however, that does not mean the country is free of human 

trafficking but rather that the government has acknowledged the issue of human trafficking, is 

                                                 
35 United States Department of Justice (Jan. 6, 2017), https://www.justice.gov/humantrafficking/key-legislation. 
36 United States of American Department of State, Trafficking in Persons Report, Trafficking Victims  Protection 

Act of 2000, Div. A of Pub. L. No. 106-386, § 108, as amended, (2016) 

https://www.state.gov/documents/organization/258876.pdf. 
37 United States of American Department of State, Trafficking in Persons Report, Trafficking Victims  Protection 

Act of 2000, Div. A of Pub. L. No. 106-386, § 108, as amended, (2016) 

https://www.state.gov/documents/organization/258876.pdf. 
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attempting to rectify the issue, and has met the TVPA’s minimum standards.38 Tier two countries 

are those that do not fully meet the TVPA’s minimum standards but are making significant 

efforts to meet those standards.39 When a country receives a tier two ranking, they are put on a 

watch list where the country’s number of victims and efforts are monitored.40 Tier three ranked-

countries “do not meet the TVPA’s minimum standards and are making no significant efforts to 

do so.”41 The TVPA does consider additional factors when “determining whether a country 

should be a tier two or three.”42 Some of the additional considerations include whether the 

country is “a destination for severe forms of trafficking”, “the extent to which the country’s 

government does not meet the TVPA’s minimum standards” and complicity as well as what 

“reasonable measures the government would need to undertake to be in compliance with the 

TVPA’s minimum standards in light of the country’s economic position.”43 However, “no tier-

ranking is permanent”; countries are assessed on an annual basis in effort to encourage “all 

countries to maintain and continually increase their efforts” against human trafficking.44  

B. LEGAL APPROACHES TO PROSTITUTION 

Under international law, there are many avenues to suppress and punish those involved in 

human trafficking.45 Often, the terms sex-work and trafficking are conflated, but each of these 

terms are expressly defined both internationally and domestically.46 “Sex work refers to a 

                                                 
38 Id. 
39 Id. 
40 Id. 
41 United States of American Department of State, Trafficking in Persons Report, Trafficking Victims  Protection 

Act of 2000, Div. A of Pub. L. No. 106-386, § 108, as amended, (2016) 

https://www.state.gov/documents/organization/258876.pdf. 
42 Id. 
43 United States of American Department of State, A Guide to the Tiers, Trafficking in Persons Report, (2016) 

https://www.state.gov/documents/organization/258876.pdf. 
44 See Mohamed Y. Mattar,“Comparative models of Human rights monitoring and reporting mechanisms,” 

Vanderbilt Journal of Transnational Law, vol.41, No.5 (2008). 
45 Anne Paglia, Sex Trafficking vs. Sex Work: What You Need to Know, Human Trafficking Search (last updated 

2017), http://humantraffickingsearch.org/2017725sex-trafficking-vs-sex-work-what-you-need-to-know/. 
46  Amnesty International Ltd., Sex Workers At Risk: A Research Summary on Human Rights  
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contractual arrangement where sexual services are negotiated between consenting adults,” as 

though they enjoyed a seller and buyer relationship, whereas trafficking is explicitly non-

consensual.47  

Similarly, the legal approaches to prostitution are used interchangeably despite their own 

distinct legal definitions.48 The four primary legal approaches to prostitution include 

criminalization, decriminalization, legalization, and abolition.49 Criminalization prosecutes 

“pimps, traffickers, sex buyers, and prostituted women” under the premise that “it is illegal to 

purchase or sell commercial sex anywhere.”50 Decriminalization is the legal concept that all 

purchases and sales of sex are legitimate, but prostitution, itself, remains an illegitimate 

profession.51 Varying by jurisdiction, decriminalization typically does not punish anyone 

involved in the commercial sex industry, but pimps and traffickers remain vulnerable to 

citations.52 The third legal approach to prostitution and human trafficking is legalization which 

only punishes human-traffickers because “prostitution is legal and regulated.”53 The fourth and 

final approach is the abolition of prostitution; this model hinges on the idea “that human 

trafficking will be abolished if prostitution is abolished.”54 Because the abolition view 

sympathizes with prostitutes, this approach decriminalizes prostituted women.55  The U.S.’s legal 

approach to prostitution and human trafficking is criminalization excluding several counties in 

                                                 
Abuses Against Sex Workers, (2016), https://www.amnestyusa.org/files/briefing_-_sex_workers_rights_-

_embargoed_-_final.pdf. 
47 Id.  
48 Sex Trafficking Prevention Course, Four Legal Approaches to Prostitution and Human Trafficking, 

https://agapewebsite.org/wp-content/uploads/2012/02/Four-Legal-Approaches-to-Prostitution-and-Human-

Trafficking.pdf (last visited October 11, 2018). 
49 Id. at 1. 
50 Id. (All parties found to be involved in a commercial sex transaction may be arrested and subject to criminal 

penalties). 
51 Id. 
52 Id. 
53 Id. 
54 Id. 
55 Id. (Removes all criminal penalties). 
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the state of Nevada, United States.56 On the other hand, the Netherlands have adopted the 

legalization approach where they punish traffickers only.57  

 

III. ARGUMENT 

 

Data shows, that neither the United States’ nor the Netherlands’ prostitution legal 

approaches are “right.”58 The U.S. and the Netherlands should both consider reframing their 

prostitution laws because, as Sweden has demonstrated, the abolition of prostitution approach 

has proven to be the most successful against human trafficking.59 The current U.S. and 

Netherlands “anti-trafficking laws fail to distinguish between consensual sex work and human 

trafficking in the sex sector.”60 As one sex worker described, “You only call the police if you 

think you are going to die. If you call the police you lose everything.”61 Another stated that she 

did not report abuse because “If she is abused and she goes to the police, they’ll tell me, ‘that’s 

what you deserve.”62  

A. WHY THE NETHERLAND’S LEGALIZATION APPROACH FAILS 

The Netherlands follow a legalization model where prostitutes are often required to 

register, visit physicians for a checkup annually, and satisfy other additional requirements such 

                                                 
56 Id. 
57 Id. 
58 Erin Corrigan, MPH, Regulatory Approaches to Prostitution: Comparing Sweden, Denmark, and Nevada, USA, In 

Violence and Abuse in Society (Volume 3), Angela Browne-Miller, Ed. (Santa Barbara, CA: ABCClio. 

LLC/Praeger, 2012, Chapter 19, pages 257-270). 
59 Max Waltman, Prohibiting Sex Purchasing and Ending Trafficking: The Swedish Prostitution Law, 33 Mich. J. 

Int'l L. 133 (2011). 
60 Amnesty International Ltd., Sex Workers At Risk: A Research Summary on Human Rights  

Abuses Against Sex Workers, (2016), https://www.amnestyusa.org/files/briefing_-_sex_workers_rights_-

_embargoed_-_final.pdf. 
61 Owen Bowcott, The Guardian, Amnesty International in global programme to decriminalise sex work,  

Anonymous Sex Worker (2016) https://www.theguardian.com/world/2016/may/26/amnesty-international-

decriminalise-sex-work-prostitution-human-rights. 
62 Amnesty International Ltd., Sex Workers At Risk: A Research Summary on Human Rights  

Abuses Against Sex Workers, (2016), https://www.amnestyusa.org/files/briefing_-_sex_workers_rights_-

_embargoed_-_final.pdf. 

https://www.theguardian.com/world/2016/may/26/amnesty-international-
https://www.theguardian.com/world/2016/may/26/amnesty-international-
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as having a panic button in their room.63  As a prostitute, “you have to pay your rent, your tax, 

and sometimes your pimp; that leaves you with no money.”64 “Legalized prostitution laws 

specify where prostitution is permitted to take place” through the use of zoning laws, sometimes 

labeled as municipal tolerance zones or red-light zones.65 

Amsterdam Councillor and prostitute survivor, Katrina Schaapman, announced that there 

are people who are proud of the red light district as a tourist attraction, but believes it to be a 

cesspit; observing the exploitation of women.”66 “Amsterdam’s Mayor Job Cohen even closed a 

number of legal prostitution zones in the city stating the system of legal prostitution did not 

reduce crime as they had hoped it would.”67 In fact, crime increased and women in prostitution 

were no safer than prior to legalization.68 Supporting the Netherlands’ observations, studies have 

shown that buyers flock to legalized prostitution jurisdictions inevitably increasing the demand 

for sex.69 Additionally, trafficking and organized crime increase as result per the economic 

principal of supply and demand.70 Over time, traffickers and pimps are viewed as entrepreneurs 

and business owners versus exploiters.71 This results in a large number of trafficked women who 

are unable to seek many legal avenues.72  

                                                 
63  Ekberg (2010) The Swedish law that prohibits the purchase of sexual services. Violence Against Women, 10, 

1187-1218: www.prostitutionresearch.com/pdf/EkbergVAW.pdf. 
64 Wendel Schaeffer, a social worker for Prostitute & Gezondheidscentrum, PG292, explained in a Humanity In 

Action report https://mic.com/articles/123851/the-netherlands-15-years-after-legalizing-prostitution#.U9RY0xgko. 
65 Ekberg (2010) The Swedish law that prohibits the purchase of sexual services. Violence Against Women, 10, 

1187-1218: www.prostitutionresearch.com/pdf/EkbergVAW.pdf. 
66 Margaret Wente, Forget Legalization of Prostitution –Just Turn a Blind Eye (Updated May 8, 2018)  

https://www.theglobeandmail.com/opinion/forget-legalization-of-prostitution---just-turn-a-blind-

eye/article4190390/. 
67 Ekberg (2010) The Swedish law that prohibits the purchase of sexual services. Violence Against Women, 10, 

1187-1218: www.prostitutionresearch.com/pdf/EkbergVAW.pdf. 
68 Id. at 2. 
69 Sex Trafficking Prevention Course, Four Legal Approaches to Prostitution and Human Trafficking, 

https://agapewebsite.org/wp-content/uploads/2012/02/Four-Legal-Approaches-to-Prostitution-and-Human-

Trafficking.pdf (last visited October 11, 2018). 
70Id. 
71 Id. 
72 Id. 

https://mic.com/articles/123851/the-netherlands-15-years-after-legalizing-prostitution#.U9RY0xgko
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B. WHY THE UNITED STATES’ CRIMINALIZATION MODEL FAILS 

Generally, “under the criminalization legal model it is illegal to purchase or sell 

commercial sex anywhere” meaning that all parties involved, including the prostitute, may be 

sanctioned.73 However, the U.S. has carved out several exceptions known as the “safe harbor” 

laws where law enforcement must treat any prostituted person, who is a minor, as a trafficking 

victim rather than a criminal.74 But because prostitutes are typically viewed as criminals, they 

are not offered resources to abandon this lifestyle and the cycle of prostitution and 

incarceration continues.75  

“The Lancet and other credible research institutions have collected data which shows 

criminalization of sex work does not reduce trafficking.”76 In fact, research supports the notion 

that decriminalization may help victims of trafficking.77 Similarly, sex workers are more likely 

to “collaborate with police to identify women and children who have been trafficked” and help 

these individuals find much needed services to recover.78 Often, criminalization of prostitutes 

has forged a gap between law enforcement and the prostitutes; officers are perceived as an 

enemy.79  
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The criminalization approach punishes everyone involved but the punishment is blindly 

applied.80 Prostitution arrests are immensely disproportionate to the arrests of pimps, buyers, 

and traffickers.81 For example, “one national study estimated that ninety percent of all 

prostitution-related arrests were comprised of only prostitutes while a mere ten percent were of 

buyers;” other data suggests a 95.5 and 4.5 percent discrepancy totals.82  

Criminalization is ignorant of those in the prostitution industry as studies have shown that most 

women in prostitution are those with histories of sexual abuse, neglect, coercion, or isolation.83 

When prostitutes are treated like criminals, the abuse, rape, and other violence suffered goes 

unreported and is often overlooked84 

C. THE SWEDISH APPROACH TO PROSTITUTION  

The Swedish government adopted the abolition approach/model after reasoning that... 

“By prohibiting the purchase of sexual services prostitution and its damaging effects can be 

counteracted more effectively than hitherto. . . The government considers, however, that it is 

not reasonable to punish the person selling a sexual service, the prostitute. In the majority of 

cases at least, this person is a weaker partner who is exploited by those who only want to 

satisfy their sexual drives.”85  
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“The abolition model is based on the idea that human trafficking will only be abolished 

if prostitution is abolished.”86 This approach sees “prostituted women as victims rather than 

criminals and decriminalizes them (removing all criminal penalties) while criminalizing 

pimps/traffickers and buyers.”87  

The Swedish government has sought to protect and assist prostituted women in an 

effort to leave their prostitution lifestyle, approaching prostitutes as victims they are rather than 

criminals.88 With this new perspective of prostitutes, the Swedish government enacted the 

abolition model on January 1, 1999.89 This was one of the first laws that recognized the man, 

gender neutral format, who buys a woman for sexual purposes is the criminal who should be 

penalized.90  

“In 1999, the Swedish government estimated that approximately 2,500 prostituted 

women were bought at least one to two times per year.”91 Often it can take years to see the 

effects of a new law, but from 1999-2004, street prostitution decreased 30 to 50% and the 

recruitment of new prostitutes declined to almost none.92 In 2002, the number of women 

prostituting in Sweden was no more than 1,500 which was a decrease from the 2,500 at the 

time the law was passed.93 Over 15 years later, Sweden continues to report a decline in the 

number of prostitutes by two-thirds.94 While Sweden provides some of the best protection for 
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trafficking victims, there remains room for improvement, but notwithstanding, Sweden 

continues to report “significantly lower human trafficking numbers than other countries.”95  

Sweden is not alone in their approach.96 A review commissioned by New Zealand’s 

justice ministry “found that prior to decriminalization, sex workers were less willing to 

disclose” their activities to health professionals or carry contraceptives for fear of 

punishment.97 However, when New Zealand adopted a decriminalization approach, similar to 

abolition, in 2003, government research showed that the relationship between sex workers and 

law enforcement improved.98 Specifically, “a 2008 study found that 70 percent of sex workers 

were more likely to report crimes of violence” because police were no longer viewed as an 

enemy.99 Moreover, “sex workers were able to obtain justice through the courts” as result of 

the improved relations with police.100  

Sweden’s experience has shown that when buyers risk punishment, the number of 

individuals, “who buy prostituted women, decreases, and the local prostitution markets become 

less worthwhile.”101 As a consequence, traffickers turn to other countries that are more 

profitable and less risky.102 If more countries follow Sweden’s approach to prostitution, honing 

in on criminalizing the pimps, traffickers, and buyers rather than the prostituting women global 

human trafficking would be greatly minimized.103  
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IV. CONCLUSION 

 

Human Trafficking is a fast-growing enterprise with over 21 million trafficked people 

around the world.104 Sweden has used their abolition of prostitution laws to address human 

trafficking with success; decreasing prostitution by over 50% within the first three years of 

enacting their abolition law.105 While the Netherlands and the U.S. have taken two very different 

approaches, passing laws that legalize and criminalize prostitution, they have been equally 

unsuccessful in their efforts to significantly impact human trafficking.106 

Salil Shetty, the Amnesty's secretary general, stated, "Sex workers are one of the most 

marginalized groups in the world, who in most instances face constant risk of discrimination, 

violence and abuse."107 As a result, criminalizing prostitutes only furthers their inability to 

escape this type lifestyle, especially those who have been trafficked. Legalizing prostitution, like 

the Netherlands, distances victims of trafficking because the sex industry is considered 

acceptable leaving few options for legal recourse. These two approaches, adopted by the 

Netherlands and the U.S., are on opposite ends of the spectrum but neither have been successful 

in the war against human trafficking. By contrast, Sweden seems to have found the most 

successful approach using prostitution to combat human trafficking. Sweden has adopted the 

abolition of prostitution approach where buyers, pimps, and traffickers are punished, but 

prostitutes, seen as victims, are not. Sweden focuses on protecting sex workers from violence 
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and crime as well as directing them to resources to escape the prostitution lifestyle. The U.S. is 

closer to this abolition approach than many recognize. If the U.S. shifts all the focus on the 

buyers, pimps, and traffickers, and decriminalizes prostitutes, the U.S. could see a significant 

decrease in human trafficking cases and a decline in prostitutes.  

 

 

 

 


