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INTRODUCTION

In these troubled times when so many nations of 

the world are at variance with one another, the harmoni

ous relations between the United States and Canada are a 

beacon ligh t pointing out the fact that peace altó, mutual 

respect are possible between two nations whose very simi

la ritie s  in language, interests, attitudes, and indus

tries often give rise to rivalries and b itter contention 

for national preferments.

While taking a course on the period of Theodore 

Roosevelt and William Howard Taft, I was impressed with 

the use of arbitration as a means of peaceful settlement 

of disputes between nations. Roosevelt's b e lie f in the 

effectiveness of arbitration and the justification  of 

that be lie f are demonstrated in the successful settlement 

of the three controversies which form the subject of this 

thesis, the Alaska Boundary Settlement in 1903, the Bering 

Sea Arbitration in 1912, and the most ancient of the three 

disputes, the North Atlantic Fisheries Controversy in 1912.

I t  is not my intention to discuss a l l  the disputes 

which arose between the United States and Canada through 

the years, nor to go into every aspect of ‘¿he disputes 

ohoaen fo r  study, but rather to give a clear understand

ing of the nature of the questions and something of the



negotiations which brought about their settlement, afford

ing at the same time some insight into the diplomatic us

age employed by the negotiators and the fin a l settlement 

of the disputes. The study is limited to the period be

tween the years 1900 and 1912.

v



CHAPTER I

THE ALASKA BO UHL ARY- SETTLEMENT IN 1903

The Alaska boundary controversy is an interesting 

episode in our relations with Canada during Theodore 

Roosevelt’s term of o ffice . Its very origin is interest

ing because i t  lay in the discovery of gold in the Klon

dike region in 1896-189?. Many people rushed to this re

mote section of northwestern Canada adjoining Alaska, a 

population of 30,000 sprang up within a few years and 

gold-seekers discovered that the most convenient route to 

the gold fie ld s  lay through the southern strip  of Alaska 

by way of Lyea and Skagway. No boundary line had been 

surveyed between this strip  and British Columbia and the 

question of jurisdiction soon arose.

The controversy is of interest also as an exempli

fication of the increasing national consciousness of 

Canada. The people of Canada had reached a point of such 

insistence on partia l control of their own national a f 

fa irs  that the government in England thought i t  advisable 

to grant them a decided voice in the question. The prob

lem of the Alaska boundary shows also the brusqueness 

with which the government of the United States insisted 

upon having things its own way. The government in Wash

ington would not yield  one iota, and much to the
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displeasure of Canada, succeeded in winning every conten

tion .*

The Alaska boundary question and the controversy 

over the sealing practices and the fisheries dispute in 

Newfoundland were linked together fo r a blanket settle

ment by an Anglo-American Joint High Commission in 1899, 

made up of American, B ritish , and Canadian members. L it 

t le  progress had been made because neither side manifested 

a tendency to be conciliatory and a deadlock had developed 

on the main issues.

In regard to the sealing question the British  and 

the Canadians would have agreed to forbid deep-sea seal

ing i f  the United States had consented to give a large 

money compensation to the Canadians. As to the Newfound

land fisheries question, Canada would have agreed to recog

nise the old American privileges i f  Canadian fish  would be 

given free entry into American markets. The Americans 

would not do that. On the Alaskan boundary dispute,

Kevins says that in essence Canada and the British  de

sired a compromise, while the Americans said they would 

yield nothing.

The Alaskan question, the most serious of those

. *Allan Kevins, Henry White— Thirty fears o f Diplo
macy (New York and London: Harper and Bro thera Publishera, 
1930), p. 186.
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involved, wftB th© result of th6 vugus tereus of cm Anglo— 

Russian treaty made in 1825, which stated that the bound

ary of southern Alaska— the long coastal ex tens ion—sho uld 

follow the mountains in such a way as to leave Russia a 

te rrito ria l strip  thirty miles wide along the coast.

. . . The eastern lim it is the line of demarca
tion between the Russian and the B ritish  possessions 
in North America, as established by the convention 
betx-yeen Russia and Great Britain, of February 28-16, 
1825, and described in Articles II I  and IV of said 
convention, in the following terms:

"Commencing from the southernmost point of the 
island called Prince of Wales Island, which point 
lies in the paralle l of 54 degrees 40 minutes north 
latitude, and between the 131st and 133d degree of 
west longitude (meridian of Greenwich), the said 
line shall ascend to the north along the channel 
called Portland channel, as fa r as the point of the 
continent where i t  strikes the 56th degree of north 
latitude; from this last mentioned point, the line 
of demarcation shall follow the summit of the moun
tains situated para lle l to the coast as fa r  as the 
point of intersection of the l4 ist degree of west 
longitude (of the same meridian); and fin a lly , from 
the said point of intersection, the said meridian 
line oi the 141st degree, in its prolongation as 
fa r as the Frozen ocean.

"IV. With reference to the line of demarcation 
laid  down in the preceding artic le , i t  is under
stood—

"1st. That the island called Prince of Wales 
Island shall belong wholly to Russia." (How, by this 
cession, to the United States.)

"2nd. That whenever the summit of the mountains 
which extend in a direction parallel to the coast 
from the 56th degree of north latitude to the point 
of the intersection of the 141st degree of west 
longitude shall prove to be at the distance of more 
than ten marine leagues from the ocean, tie lim it 
between the British possessions and the line of 
coast which is to belong to Russia as before men
tioned (that is to say, the lim it to the possessions 
ceded by this convention) shall be formed by a line
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paralle l to the winding of the coast, and which shall 
never exceed the distance of ten marine leagues there
from.*1

The western lim it within which the territories and 
dominions conveyed, are contained, passes through a 
point in Behring’ s stra its on the para lle l o f sixty- 
five  degrees thirty minutes north latitude, at its  
intersection by the meridian which passes midway be
tween the islands of Krusenstern, cr Ignalook, and 
the Island of Ratmanoff, or Sfoonarbook, and proceeds 
due north, without lim itation, into the same Frozen 
Ocean. The same western lim it, beginning at the same 
in it ia l  point, proceeds thence in a course nearly 
southwest, through Behring’ s straits and Behring’ s 
sea, so as to pass midway between the northwest point 
of the island of St. Lawrence and the southeast point 
of Oape Choukotski, to the meridian of one hundred 
and seventy-two west longitude; thence from the inter
section of that meridian, in a southwesterly direction, 
so as to pass midway between the island of Attou and 
the Copper island of the Komandorski couplet or group, 

N in the Horth Pacific ocean, to the meridian of one 
hundred and ninety-three degrees west longitude, so 
as to include in the terri tory conveyed the whole of 
the Aleutian islands east of that meridian.^

Since there were deep inlets and the coastline was 

very irregular, the question arose about 1897 whether this 

boundary line should oroaa the mouths of the in lets, or  

run Inland behind them. A number of the inlets had valu

able harbors and led to passes reaching the interior. The 

Canadians insisted that the boundary should run across the 

in lets, thus leaving their heads and porta in possession 

of Canada, and naturally the United States denied this.

The Lynn Canal, which runs nearly one hundred

% i l  liara M. Malloy, Treatles, Conven ti ona, Inter
national Acta, Protocola and Agro ementa 1776-1909 ( ..ash- 
ington, B.C.t Government Printing Ó ffice", T910 j, I, 
1521-22.
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miles inland was one of the moat important of the inlets. 

Hear its northern end i t  divides into two narrow forks 

whose waters lead to the principal landings along this 

part of the coast. In this way two ports are formed by 

the Lynn Canal. On one of the landings lie the two towns 

of Dye a and Bkagway, adjacent to each other and marking 

the entrance to the para lle l passes called the Chilkoot 

and Skagway. pyramid Harbor, the less frequented of the 

two harbors, provides access to a third pass to the Dalton 

Trail which leads to Port Selkirk acme two hundred and 

f i f ty  miles away. Over the Skagway T ra il, by which i t  is 

but forty miles to the f ir s t  navigable waters of the in

terior, a railway had been constructed in 1898-1900 to 

the head of the navigation on the Yukon. The Canadians 

claimed that a l l  the landing places located well beyond 

what they considered the thirty-mile limit were in Cana

dian territory. .'Secretary Hay was emphatic when he as

serted that Canada had no shadow of a claim to them. In 

writing to Henry White, secretaiy at the American lega

tion in London, on January 3, 1899, Hay said:

In the case of Alaska, i t  is hard to treat with 
patience the claim set up by Lord Herachell that v ir 
tually  the whole coast belongs to England, leaving us 
only a few jutting promontories without communication 
with each other. Without going into the historical 
or legal argument, as a matter of common sense it  is 
impossible that any nation should ever have conceded 
or any nation have accepted the cession of such a 
ridiculous and preposterous boundary line, we are
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absolutely driven to the conclusion that Lord 
Herschell put forward a claim that he had no belief 
or confidence in, fo r  the mere purpose of trading 
i t  off fo r  something substantial, and yet, the 
slightest suggestion that his claim is unfounded 
throws him in a fu ry .3

One suggestion made by Lord Herachell and his col

leagues from Canada was that Canada should be allowed the 

port of Pyramid Harbor with a connecting corridor of land 

behind i t .  The reason given was that i t  would prevent 

Canada from being cut o ff from the sea and at the same 

time would coot the United states practically nothing 

since the port and strip  of land were of use only fo r  

passage into the Canadian territory. This concession was 

not granted by the American commissioners. In reference 

to this matter Senator Lodge wrote to Henry White that 

the Americans were w illin g  to give the Canadians access 

to the sea and a f  ree port with a place fo r  their build

ings, but that no te rrito ria l sovereignty would be granted. 

He also said that under the Russian treaty the Canadians 

had no case at a l l  as fa r  as the Alaskan boundary question 

was concerned. He said that their whole case was manufac

tured.4 t

The British  Government desired a settlement which 

would dispose of a l l  the issues together, and early in

5xievina, op. o lt ., p. 189.

4Ib id ,, p. 190.
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February 1899, they suggested that the other disputes 

might he settled i f  the United States would agree to arbi

trate the Alaska boundary, providing an umpire " to insure 

certainty and finality .'* 11 would mean that the Clay ton- 

Bulwer treaty would be revised, the d ifficu lt ie s  about 

the fisheries and sealing would be cleared up, and Britain  

and the United States would act in a friendly manner to

ward one another. This was a very tempting possibility  

but Secretary Kay did not consent. He f e l t  that the 

United States had a perfect case in regard to the Alaskan 

boundary, and he believed that they should stand firm in 

refusing to have a foreign umpire on an arb itra l tribunal 

because of the danger of a compromise decision which would 

sacrifice the fa ir  legal rights of the United States. The 

American Commiesioners proposed that the boundary question 

should be submitted to s ix  ju ris ts , three on each side, 

without an umpire. This o ffer was refused by the British  

and negotiations ended for a time on February 22, 1899. 

Secretary Hay was displeased at the turn of events and 

wrote to Henry White of his chagrin.

I am sure you w ill see on a d iligent reading of 
the last few pages (of the f in a l Protocol) that our 
commissioners went to the very verge of concession 
to induce the Canadians to make a treaty. They re
fused to make any form of arbitration, except that 
which they themselves proposed. Sven the scheme 
that Lord Salisbury and S ir Julian thought so well 
o f— that is , three arbitrators on a side — they
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entirely refused to consider, and fin a lly  they re
fused to consider the proposition to isolate the 
Alaska question and to agree upon a l l  the rest, 
leaving that open for further negotiations, although 
such progress had been made in the discussion of the 
other matters that an agreement was, in almost every 
one of them, almost in sight. . . .  My only explana
tion of their obstinate refusal to agree to close up 
matters is that they prefer to stand alone before 
the Canadian Parliament in the attitude of stout de
fenders o f Canadian rights and interests rather than 
as signers of a treaty which would not meet the 
views of their advanced supporters.®

A modus vivendi line was agreed upon in October 

of 1899, and the Alaskan controversy was allowed to 

drift along fo r several years. When Theodore Roosevelt 

succeeded McKinley as President, he insisted that the 

United States alone would settle the Alaska matter. In 

March 1902, he sent Secretary of war Root instructions to 

send troops to southern Alaska »'as quietly and unostenta

tiously»* as i t  could be done. Root carried out these or

ders and the situation became more precarious than ever.

In May 1902, a member of the s ta ff a t the British  

Embassy was told by Roosevelt that he was going to be un

pleasant over the Alaskan boundary question.5 * 7 When this 

remark was reported the B ritish  Government realized that

5Ib id ., p. 191.

V l l o y .  op. c i t ., I .  777-78.

7Charles C. Tans i l l ,  C anadjan-Ame ric an Relations. 
1875-1911 (Hew Haven: Yale Un ive r a i ty P re a a , 1943j» 
p. 224, biting John W. Dafoe, C liffo rd  Sifton in Relation 
to Hia Times (Toronto, 1931), pp. 214-15. ........
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action was necessary at once in order to settle the situ 

ation. The American Ambassador to Great Britain, Joseph H. 

Choate, was requested by Lord Lansdowne to talk the mat

ter over with 'i r i if rid Laurie r and Lord Min to who were 

in London at the time to attend the Colonial Conference.8 

Upon referring the request to Washington, Choate was in

structed to have an interview with the Canadian o ffic ia ls  

but he was told that President Roosevelt was of the opin

ion that the Canadian claim was without foundation and 

that compromise was impossible.9

Previous to Mr. Choate *s interview s;ith S ir W ilfrid  

Laurie r, the Canadian Prime Minister, and Lord Min to, the 

Governor-General of Canada, Henry White, who was held in 

high regard by Lord Alverstone and other British o ffic ia ls ,  

acting in an unoff ic ia l capacity, had a frank talk with 

Sir W ilfrid  concerning the‘Alaskan boundary.

The Prime Minister said that he understood the im

possib ility  of turning the Americans out of the Skagway 

area even though some Canadians thought that it  could be 

done. He expressed a desire fo r some arb itra l arrangement 

that could give him a way "to save his face" before his

Oscar D. Skelton, Life and Letters of Sir Wil fr id
Laurier (New York; The Century Co., 1922)', I I ,  177.------------

8

9ïa n a ill, op.
bassador Choate, June 30, 
tions. XXXIV, MS. Dept.

£ i t . , citing David Jayne H ill  to Am- 
1902, Great Britain, Instruc- 

of State.
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people. He seemed to hold the idea that i f  the arb itra 

tors decided in favor of the United States» the entire 

business would be at an end and he could t e ll  them that 

he had done his utmost fo r  them. On the other hand» i f  

the decision was in favor of Canada, then she would be en

titled  to compensation elsewhere either in money or in 

land, fo r  the Slcagway d is t r ic t .10

When the results of the interview were made known 

to Hay, he wrote to Roosevelt that he believed that the 

Canadian Prime Minister was anxious fo r  a speedy settle 

ment of the whole business* Lord Lansdowne also wanted 

some quick settlement of the long drawn out controversy 

and fe l t  that the way would have to be indicated by the 

American Government. Hay asked fo r  instructions as to 

Choate*a dropping the entire matter at once or talking i t  

over with Lord Lansdowne ]?ut that he s t i l l  did not like 

to submit the matter fo r  arbitration. *■*•

Ambassador Choate had an Interview with S ir W il

fr id  Laurler on the Alaskan matter and a fte r  discussing 

the main points to be settled, Laurier said that he would 

not hold out against the American way of constituting the

1QIb id . , p. 224, citing Henry White to Secretary 
Hay, June 28, 1902» White MS.

*■ ̂ Theodore Roosevelt, l’he Letters of Theodore 
Roosevelt, ed. by Siting £. Moris on (Cambridge: Harvard 
University Press, 1951), I I I ,  294.
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Court since the settlement of the matter was of such im

portance.12

Upon his return to Ottawa in October 1902. S ir  

W ilfrid  made known to his Cabinet the exact s ituation 

with regard to the Alaska boundary and told his colleagues 

that he had accepted the idea of referring the matter to 

an even-nurabered commission. Although this was not in 

conformity with the Canadian wishes, he had learned while 

in London that his only course was to y ie ld . The wheels 

of diplomacy began to turn again when the Canadians gave 

their grudging support to this arrangement made by their 

Prime Minister.13

In October 1902, Secretary Hay, during a talk wi th 

the British Ambassador, again made the proposal that a 

tribunal should be appointed whose members should merely 

put their reasoned opinions on record, when this pro

posal was made known to the Earl of Min to in Ottawa, he 

sent back word that the Canadian Government would accede 

to this proposal provided that "the references to the

Tribunal should include a l l  aspects of the question."
/

This Canadian amendment was accepted by Lord Lansdowne 

and forwarded to Washington, secretary Hay said that he

12Tansill, op. c i t . , pp. 226-27.

l3ib ia  ., p. 228.
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,-jé;

was '‘w illing that the decision of the Judicial Tribunal 

should he fin a l in the event of an agreement being ar

rived at by it#" but i t  would be necessary to consult 

President Roosevelt about it .  Upon receiving the reply 

of secretary Hay# the Earl of Min to answered that it  

would not be possible for his Ministers to give "proper 

consideration to questions submitted t i l l  the exact text 

of the proposed reference or Hie composition of the T ri

bunal is before them, '* 14

Roosevelt then made his entrance upon the diplo

matic stage, and a fter te llin g  Senator Lodge that he was 

w illing to try once more to settle the Alaskan boundary 

dispute by offering to refer i t  to a "Judicial commission 

rather than to an ordinary arbitration tribunal with an 

umpire,“ he gave the Senator a draft of a convention to 

be submitted to the British Government, This draft was 

carefully read by Lodge, who struck out a l l  reference to 

an "arbitration tribunal," because he thought it  best that 

the word arb i t  ration should not be used and that i t  should 

be clearly  a tribunal of a different kind. 15
t

This draft treaty was submitted to S ir Michael

14Ib id ., pp• 228—29,

15Iienry Cabot Lodge, "Memoir of Henxy Cabot Lodge," 
Proceedings of the Massachusetts H istorical Society (Bos
ton: Published by the Society, 1925), lW Ï'i , 3 3 9 .
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Herbert by Hay on December 18, 1902. S ir Michael ob

jected that the Canadian claim that toe line of the coast 

should follow the crest of toe mountains paralle l to the 

coast, including bays, porta, and in lets, was not men

tioned. Herberts suggested amendments were consented 

to by Secretary Hay and toe d ra ft was sent to Lord Lana- 

downe.

The American Government urged a speedy settlement 

of the Alaska boundary and the Lari of Onslow, Colonial 

Secretary, cabled to Lord Min to that Sir Michael was in 

favor of a jud ic ia l tribunal composed of three justices 

of the United States Supreme Court, together with the 

Lord Chief Justice of England, the Chief Justice of 

Canada, and a justice of the High Court of Great Britain. 

The questions to be submitted to toe Tribunal were sa tis 

factory to the Ministers of Lord Min to, but they objected 

to the proposed tribunal and hoped th*t its personnel 

might be chosen from independent jurists who were nnot 

subject to either State,'*

President Roosevelt was determined in hia in

sistence upon the composition of the boundary tribunal, 

and on Junuaxy 23, 1903, Lord Lansdowne told Sir Michael 

Herbert to sign the convention submitted by Secretary Hay. 16

16Tanaill, op, p i t . . pp. 229-30.
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On January 24, the treaty was signed, and on February 11, 

1903, it  ms ratified  toy the United States Senate.

The treaty provided that the tribunal should con

sist of six impartial ju rists of repute, each of whom 

should consider jud ic ia lly  the questions submitted to them, 

each one having f i r s t  taken an oath to consider impar

t ia lly  the evidence and arguments presented before the 

tribunal and to give his deaision according to his true 

judgment. The United States was to appoint three members 

of the tribunal, and Great Britain was to appoint three.

A ll questions, including the f in a l award, were to be de

cided by a majority of the judges.17

President Roosevelt did not consider the Alaska 

Treaty of January 24, 1903 an arbitration convention and 

this attitude was partially  responsible fo r  the type of 

Amerioan representatives pa chose to s i t  on the boundary 

tribunal. I t  appears that he did approach the members of 

the Supreme Court with reference to service on the t r i 

bunal but met with refusal in each case. In writing to 

Sir W ilfrid Laurier about the ciioice of representatives 

made by President Roosevelt, Sir Michael Herbert said 

that Mr. Lodge and Mr. Turner had not been given the ap

pointment until the President had asked a l l  the judges

17Malloy, op. c i t ., I ,  787-88.
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of the Supreme Court and had been refused by a l l  on the 

ground that i t  would not be in keeping with their posi

tion to s it  on a diplomatic and politica l tribunal such 

as the one in question.18 A fter this e ffo rt  President 

Roosevelt f e l t  free to give a po litica l complexion to his 

selections. The three men chosen were Senator Henry Cabot 

Lodge, Senator George Turner of Washington, and Secretary 

of War Klihu Root. The announcement of their names caused 

a burst of American laughter mingled with criticism .

The Brooklyn Eagle remarked that the chance for 

Canadian success before this tribunal was about equal to 

the chance of a " thaw in Hades." The Springfield Republi

can said that three less impartial men could not have been 

found. In Canada there was an outburst of anger. In 

England there was less display of anger but we can see 

that there was some displeasure from this le tter written 

to Secretary Hay by Henry White who was in London.

I am sorry to te ll you that although nothing has 
been said o ffic ia lly  to Mr. Choate about our appoint
ments to the Alaskan Arbitration Tribunal, they have 
caused a good deal of embarrassment and some dismay 
as well as great surprise. Chamberlain spoke to me 
quite seriously on the subject yesterday, and he, 
said that he feared very much, now, that the whole 
scheme w ill  prove abortive. Canada, of course, has 
been making great protests on the subject, and i t  is 
very d iff ic u lt , not to say impossible, fo r the B rit 
ish Government to maintain that Cabot is an "impartial

18Skelton, op. c i t . , p, 145
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ju rist of repute’* or that Root or Turner are impar
t ia l  in the sense required by the treaty, the former 
being a member of the Government which maintains the 
fallacy of the Canadian claim, and the latter a well 
known opponent thereof, like a l l  other inhabitants 
of his section of the country. Chamberlain was quite 
ready to admit that many people in this country con
sider we are quite right, and that our claim is so 
strong (as of course i t  is )  as to be irrefutable, 
but for that very reason he said i t  would have been 
so much easier (and would have commanded so much more 
confidence) i f  we had appointed judges or lawyers who 
were not connected with the Government or who had not 
committed themselves publicly against the Canadian 
claim. He added that had our appointments been of 
this nature the British  would have insisted upon two 
of their three members being from this country; whereas 
under existing circumstances, had he been le ft  alone 
he said he would have allowed the Canadians to appoint 
a l l  three. Of course, I consider the d ifficu lty  of 
getting anything through the Senate, and I only men
tion these facts because I think that you ought to 
know what is being said and fe lt  here in the matter. 9

The two representatives chosen by the Canadian 

Government were Sir Louis A. Jette, Lieutenant-Governor 

of the Province of Cue bee, and Mr. Justice George Armour, 

Puisne Judge of the Supreme Court of Canada. Justice 

Armour died a few months later and his place was taken by 

Mr. Allen B, Ay leu worth, K.C., a Toronto lawyer who had 

refused promotion to the Supreme Court of Canada. Lord 

Alveratone, the Lord Chief Justice of England, was chosen 

as the representative of the British Government. These 

appointments were a strong and well-deserved rebuke to 

President Roosevelt, but it  was not likely that he paid 19

19Nevins, op. c l t . , p. 184.
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much attention to i t  because he was getting his own way, 

step by step, and did not care that Canada had to su ffer  

for his gain .20

On March 13, 1903, S ir W ilfrid  Laurier spoke to 

the Canadian House of Commons on the subject of the Alas

kan boundary settlement. In his endeavor to quiet the 

opposition he assured them that the Alaska treaty was a 

great victory fo r Canada in that they had fina lly  gotten 

the United States to agree to a binding legal decision 

which might bring about the awarding of parts of Alaska, 

such as Skagway, to Canada.

The very suggestion that the decision might pos

sibly favor Canada set President Roosevelt in a rage, and 

in a letter dated March 17, 1903 and addressed to Elihu 

Root, Henry Cabot Lodge and George Turner, he sent instruc

tions to his three " impartial ju rists of repute," making 

clear to them their duties as roembers of an international 

jud ic ia l tribunal. On the basis of the newspaper reports 

of the Canadian Prime Minister’s speech, Roosevelt told 

his three representatives that Laurier had in e ffect given 

a mandate to the Canadian members of the tribunal, and 

that he set forth the claims which he evidently expected 

the Canadian representatives on the tribunal to uphold as

20,fan s ill, op. P it ., p, 235.
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advocates rather than to consider as judges. To Roose

velt’ s way of thinking the Canadian claims were untenable 

and he fe l t  that he should te ll  the American members hie 

views on the questions which they had to decide• They 

were told that they were to judge impartially the ques

tions that came before them fo r  decision but to Roose

ve lt’ s mind Laurier’s claim to Skagway wag not even 

properly "opened to discussion.* He told them that in 

the principle involved he expected no compromise. He 

said that in his judgment the question was not one in 

which i t  was possible fo r a moment to think of reconcil

ing conflicting claims by making mutual concessions. The 

question was to decide whether the theory upon which 

Russia uniformly treated the boundary during the whole 

period of her possession, upon which the United States 

has treated i t  ever since its acquisition, and upon which 

Great Britain had consistently treated i t  fo r  more than 

sixty years a fter the adoption of the treaty, and accord

ing to which a l l  the English as distinguished from the 

Canadian cartographers have since treated i t ,  is correct 

in its  entirety or is incorrect in its entirety.21

There was no doubt in the minds of the American 

representatives on the boundary tribunal that they were

21Letters, H I ,  448-49,
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expected to bring in a verdict which would he favorable 

to the United States. ¿he big task was to get the tr i

bunal to convene as .speedily as possible and get the mat

ter settled. There was not much time set aside for pre

paring the Cases and Counter-Cases, and Lord Riverstone 

told Ambassador Choate that more time was necessary. 

Secretary Hay would not accept this point of view. He 

fe lt  that i t  was of great importance to the United States, 

from a po litica l point of view, to get the matter settled  

as soon as possible, since 1904 was an election year and 

President Roosevelt would in a l l  probability run fo r o f

fice again.

Secretary Hay had hoped that ambassador Choate 

would serve as Counsel fo r the United States and would 

present the American case to the boundary tribunal. 

Choate’s standing in England was excellent and he was an 

outstanding lawyer, but he fe l t  that i t  was incompatible 

for him to be ambassador and at the same time American 

Counsel. Although he refused to serve as Counsel before 

the boundary tribunal, Choate did assist in the prepara

tion of the American Case. I t  had been decided that in 

order to save useless trips to England by the American 

representatives and the legal counsel who were preparing 

the necessary legal data, trie British  Case could be handed 

in at the American Embassy in London on May 2, and that
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the American Case could be presented, on the same day at 

the foreign O ffice.

iae delays and diplomatic bickerings which took 

place in the months that followed were a source of d is 

tress to the Secretary of State. President Roosevelt 

and Senator Lodge were annoyed at the efforts at postpone- ' 

raent. On June 27, 1903, Lodge wrote to Root that he 

thought that the English were simply sta lling around fo r  

«he purpose of embarrassing the Americana since both Root 

and Lodge must be back in Washington when Congress opened

in November. He said that he did not like to be crowded
\

and he particularly disliked being pushed by the British  

who would take a l l  the advantage anybody would allow them 

and would understand nothing but very harsh and very plain 

language . In a letter to Henry White on May 8, 1903,

Lodge made reference to tile necessity fo r  being in v.ash- 

ington as early as possible in the f a l l  because Root had 

to prepare his report to Congress which would meet in 

regular session at the beginning of December, and he men

tioned that there was to be an extra session of Congress,
/

Which would meet at the beginning of November, in order 

to pass resolutions approving the Cuban Reciprocity

„ . . Philip  C. Jessup, ttllhu Root (New York: Dodd,
Mead and Co., 1938), I ,  395-961 -------
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Treaty, a matter which was very im p o rtan t.,/h en  writing 

to General John W. Foster, the American agent in the case, 

on August 5, 1903, Secretary Hay told him that the ver

dict must he gotten by the Americans and that the British  

must not be allowed to wriggle out on any question of pro

cedure.^

The f i r s t  session of the Tribunal opened in the 

reception room of the British Foreign Office at eleven 

o'clock on the morning of September 3, 1903. Secretary 

Root moved that Lord Alverstone should act as president 

of the Tribunal which met with unanimous approval. Ar

rangements were made with regard to the procedure to be 

followed. I t  was decided that three Counsels should be 

heard on each aide. England should begin the oral argu

ments, the United States should reply, and then the other 

Counsel should be heard alternately. These formalities 

cared fo r, the hearings were adjourned until September 15.

In the beginning of his oral arguments, Sir Robert 

Finlay made the statement that the question of the bound

ary had been in dispute for more than thirty years, and 

he declared that at no time during these years had there 

been anything like agreement as between the United States * 24

Tanaill, op. c i t ., p. 239.

24Ib id .. p. 245.



22

and Great Britain as to what was the proper frontier to 

be drawn of the region in dispute. In raaking this state

ment S ir Robert had anticipated the main points in the 

American argument, i/hen preparing the Case and Counter- 

Case fo r  the United States, John W. Foster decided to have 

the case take in only the negotiations of the treaties of 

1824 and 1825, their histories and resu lts, the acts of 

Russian occupation on the lis ie re  , the cession and trans

fe r  to the United States, the American occupation, and the 

maps up to 1867. Foster intended to show the American 

t it le  to the territory and undisputed occupation of i t .

I t  would be necessary fo r Great Britain to manifest the 

basis for its  claim to title  and its right to possession. 

In the Counter-Case the United States would show the ad

missions of Great Britain , including a l l  the facts as be

tween the two countries since 1867, and would assert that 

such admissions on the part of Great Britain and fa ilu re  

to protest at the time of cession had created an estoppel 

to her questioning the t it le  of the United States. The 

Counter-Case also intended to bring out the British  ad

missions during the occupation by Russia, as the lease of 

the Hudson Bay Company, and the Canadian and British  

maps. ^  Sir Robert claimed that the only authority

25Ib id . , p. 248, n.68.
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reposed in the Tribunal was to answer the specific ques

tions which were put to it .

There were seven questions before the Alaskan 

Boundary Tribunal;

l^o. 1. what is intended as the point of commence- 
raent of the line?

No. 2. What channel is the Portland Channel?
No. 3. -hat course should the line take from the 

point of coKBiencement to the entrance to 
the Portland Channel?

No. 4. To what point on the 56th paralle l is the
line to be drawn from the head of the Port
land Channel, and what course should i t  f o l 
low between these points?

No. 5. In extending the line of demarcation north
ward from said point on the para lle l of the 
56th degree of north latitude, following the 
crest of the mountains situated para lle l to 
the coast until its  interseotion with the 
141st degree of longitude west of Greenwich, 
subject to the condition that if  such a line 
should anywhere exceed the distance of ten 
marine leagues from the ocean, then the 
boundary between the British and Russian ter
ritory should be formed by a line para lle l to 
the sinuosities of the coast and distant 
therefrom not more than ten marine leagues, 
was i t  the intention and meaning of said con
vention of 1325 that there should remain in 
the exclusive possession of Russia a continu
ous fringe or atrip of coast on the mainland, 
not exceeding ten marine leagues in width, 
separating the British possessions from the 
bays, ports, in lets, havens, and waters of 
the ocean, and extending from the said point 
on the 56th degree of latitude north to a 
point where such line of demarcation should 
intersect the 141@t degree of longitude west 
of the meridian of Greenwich?

No. 6. I f  the foregoing question should be answered 
in the negative, and in the event of the sum
mit of such mountain proving to be in places 
more than ten marine leagues from the coast, 
should the width of the lia  iere which was to
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belong to Russia be measured (1 ) from the 
mainland coast of the ocean, stric t ly  so- 
called, along a line perpendicular thereto, 
or, (8) was i t  the intention of said conven
tion that where the mainland coast is in
dented by deep in lets forming part of the 
te rrito ria l waters o f Russia, the width of 
the l is ie re  was to be measured (a ) from the 
line o f the general direction o f the main
land coast, or (b ) from the line separating 
the waters of the ocean from the te rr ito ria l 
waters o f Russia, or (o ) from the heads of 
the aforesaid inlets?

No. 7. What, i f  any exist, are the mountains re
ferred to as situated para lle l to the coast, 
which mountains, when within ten marine 
leagues from the coast are declared to form 
the eastern boundary?26

I t  was realized on both sides that although a l l

six men were called arbitrators, the real arbitrator would
\

be Lord Alverstone. Without any shadow of doubt the three 

Americans would stand as one on almost every point, and the 

two Canadian members would be equally firm for the claims 

of the Dominion of Canada, making i t  the responsibility of 

the Lord Chief Justice to make the decision. I t  was evi

dent that the American Government based its hopes of a sat- 

isfactozy settlement by the Tribunal on the fairness of 

Lord Alverstone, and on the effect o f some plain hints as

to the determination of America to have her own way in the* >
matter. Secretary Hay fe lt  that i f  Lord Alverstone went on 

the bench with an open mind the case was practically won.27

26Malloy, op. c i t ., I ,  790-91.

27Nevins, op. c i t .. p. 195.
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Henry White f e l t  that the decision of the case would be 

favorable to the United States. "AIvorstone is getting 

daily into closer personal touch with Cabot and Root and 

has already spoken quite freely to them,»' he wrote to Hay 

on the nineteenth of September. "There seems to be una

nimity in thinking that the Canadians have a good case 

upon the Portland Canal or Channel, and Alverstone has 

intimated that he is with ua on the min question." White 

went on to say that Root had mentioned that Turner was 

w illing to give in about the Portland Channel and Prince 

of Wale» Island. About a week later White confirmed this 

hopeful view, and reported that Alverstone would yield to 

the chief American contention— that the boundary ran 

around the heads of the inlets instead of crossing them; 

the Americans would give way on the Portland Channel; and 

that the only point where, the British would tiy to force 

ue would be in respect to the amount of territory between 

the boundary line and the Lynn Canal and coast. The con

cession made with regard to the Portland Canal was s ligh t .28 

This was the inlet at the very southern tip of the Alaskan 

coastal strip  and there was some question as to the exact 

course of the boundary through it .  The Americans waived 

their claim and also gave the Canadians some small islands

28Ib id . . pp. 196-97.

u&fcKai&xoa ujuu,m

91: 40
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at the mouth of the Inlet« The Ams ricans were adamant on 

the all-important question of a solid Alaskan l is ie r e . 

keeping the Canadians away from the coast at a l l  points 

north of f i fty -f iv e  degrees.

Roosevelt was ready to fight rather than give up 

the Alaskan panhandle. Both the President and Hay replied 

to White's letters in terms indicating an immovable stand. 

Hay wrote:

Newbury, New Hampshire 
September 20, 1903

Bear Harry:
I have read with the greatest interest your le t 

ter of the third. In spite of the pessimistic proph
ecies we have heard in such plenty, the Tribunal is 
in session at the time appointed, with a fa ir  pros
pect of getting through its work with reasonable 
despatch. As to the re & u 11- -  the time is too short 
for convenient prophecy. For n*y part I cannot see 
how a man of Lord Alverstone’s ab ility  and clearness 
of vision can avoid giving a verdict in our favor.
I see that the Canadians are clamoring that he shall 
decide not according to the facts, but Min view of 
the imperial interests involved.*1 Even in that view 
he should decide in our favor fo r this is the last 
time we shall admit this question to any form of 
judicature. The land in question is ours. I t  was 
held by Russia in accordance with the treaty from 
1825 to 1867, and has been held by us ever since, 
we shall never think of giving it  up. No administra
tion could abandon it  and live a minute. I f  this 
Tribunal breaks up without deciding the question, we 
shall stand on our presentation of the case, and-re
sist any attempt to take the territory from us. fee 
have never had the slightest doubt of our right. The 
President, at my earnest persuasion, consented to 
this tribunal, because I fe lt  sure we could convince 
any great English lawyer that our contention was Just. 
He was not so sanguine, but agreed to try the experi
ment to enable the British Government to get out of 
an absolutely untenable position with dignity and
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honor. I f  the Tribunal should disagree he w ill  fee l 
that he has done his utmost, and w ill make no further 
e ffo rt to settle the controversy. He w ill hold the 
territory, as we have held i t  since 1867, and w ill  
emphasize the assertion of our sovereignty in a way 
which cannot but be disagreeable to the Canadians.
And a l l  the labor of the last two years, to bring 
about a closer friendship between the two govern
ments, w ill have gone fo r nothing. And this, after 
I have heard from Laurier and Pauncefote directly  
i iB i JfeSy., Mow that they have no case. I w ill not 
believe it  t i l l  the verdict is ini

Yours fa ith fu lly ,
John Hay*29

A letter from President Roosevelt to Henry White 

showed just what he intended to do in case of a deadlock 

in the Tribunal. I t  was written from Oyster Bay, Mew 

York, on September 26, 1903, and in it  he expressed his 

pleasure at what White had said about the Canadian busi

ness and .remarked that there had been some ugly articles 

published by the Canadians which he feared might influence 

English opinion. Roosevelt said that it  would be a bad 

thing fo r the Americans i f  there was a deadlock, but it  

would be much worse fo r the Canadians and the English be

cause it  would leave him no alternative but to declare, 

courteously but strongly, that the e ffo rt  to reach an 

agreement having fa iled , he should be obliged to treat 

the territory as belonging to the United States, as being 

fo r the most part in our possession as soon as he judged 

i t  advisable,--and to say furthermore that no additional

29Ib id . ,  pp. 197-98.
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negotiations of any kind would de entered into.30

The information in these le ttera was made known 

to members of the British  Government by White, and before 

the fin a l decision was made he intervened in a more direct 

manner, using his own methods of diplomacy. Lord Alver- 

stone complained confidentially to the Americans that 

the Canadians were putting much pressure upon him in re

gard to the question of the in lets. He said that his po

sition waa a very disagreeable arid trying one and that he 

hardly knew what to do. The Canadians had told him that 

Lodge, Root, and Turner would insist that the British  

give in on the main issue o f the in lets, and that, having 

obtained what they desired, the Americans would refuse to 

yield any compensatory ground on the minor questions.

Senator Lodge went to Lu rope on July 17, 1903. 

After having visited the American Lmbaaay in London and 

having had satisfactory talks with Ambassador Choate and 

Henry White, he fe l t  relieved with regard to the possi

b ility  of a long delay in the business of the boundary 

tribunal, a delay would have inconvenienced both Senator 

Lodge and Secretary Root who were anxious to be in Wash

ington as there was to be an extra session of Congress to 

decide the question of the Cuban Reciprocity Treaty. In

5QIbid., p. 199.



29

a letter written from London and dated July 25, 1903, he 

told Roosevelt that he did not fee l at a l l  confident that 

an agreement would be reached because he doubted that 

Lord 4 Ivors tone would part from the Canadians and decide
rt -t

the case on the evidence given. ./hen writing again on 

the thirtieth of July, he s t i l l  was bothered about the 

influence of the Canadians with Lord Alveratone and ex

pressed doubt that the English would have the courage to 

decide against the Canadians arid he said that the Canadi

ans were "too stupid to realize that a disagreement would 

deprive them of their only opportunity to settle the a f

fa i r  creditably" and would leave tne land in the posses

sion of the Americana where it  would r e m a i n . S t i l l  

later, on September 24th, he had this to say to President 

Ro oaavelt:

. . . Lord Alverst-one has been saying a great 
many things to Root and to me, who a it  on either hand. 
He began with me, and then has gone to Root, and has 
opened himself pretty well now to us both. B riefly  
stated his position seems to be this: He feels bound 
on the law and the facta as at present advised to 
hold that the line goes round the heads of the in lets, 
which is ,  of course, the main contention. He takes 
very decisively tine British view on the Portland 
Canal. He wants to answer question 7, however, by 
picking out a series of mountains which w ill reduce 31

31Henry Cabot Lodge, Selections from the Correspond
ence of ï  he odo re Roosevelt andllenry Cabot Lodae 1884-1918 
(New York: Charles corifene r'a  Sons , 1925) ,  1Ï , 4 l .

32Ib id . , p. 42.
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the atrip running round the heads of a l l  the inlets 
to as narrow hounds as possible, his idea being, I 
presume, to try to let the Canadians down as easily  
as possible in this way, after having decided against 
them on the main point, we went over after the ses
sion yesterday and had a long talk with Choate on the 
situation, we a l l  agreed that i f  Alverstone decided 
in our favor on the main contention, namely, the heads 
of the in lets, that we could afford, with a s ligh t  
modification, to accept their Portland Channel; but 
we also were agreed that we could come to no definite 
conclusion as to a complete decision on a l l  questions 
until we saw what line he proposed to make under ques
tion 7. We cannot afford to have the territory cut 
down too much, even if we win the great point of the 
line running round the heads of the in lets. Moreover, 
in answering question 7 we must, as Turner well 
pointed out, rest whatever line we are conceding, 
upon a tenable theory on which we can stand at home. 
Root and I a fte r talk today do not see yet how we can 
accept the mountain theory of Ld. A. But time w ill  
show. 33

\

The letters written by Lodge concerning the Alas

kan Tribunal were read with dose attention by Roosevelt, 

and that he had great confidence in the judgment of Lodge,

Root, and Turner is plainly shown by his reply to Lodge
*

on October 5, 1903. In it  he remarks that i t  seems to 

him that the case is being handled exactly right. He 

agrees that it  would be well to give in on the Portland 

Canal Islands if Lord Alverstone goes with the Americans 

on the main contention--that the line should be drawn 

around the heads of the in lets—but that the United States 

must have a perfectly defensible ground upon which to go 

when their decision is made. He says that the three of

35Ibid., pp. 58-59.
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them— Hoot, Lodge, and Turner—are much more fam iliar 

than he with the maps, text, and evidence upon which the 

decision w il l  be based and that since he knows that they 

fee l exactly as he does, he trusts their decision implic

it ly ,  He also points out that i f  there is an American 

cannery on one of the islands at the mouth of the Port

land Canal its rights must be guaranteed, and that on the 

Steekeen River he does not fee l that the Americana should 

go below the line which had been already occupied and 

which was set by the Canadians themselves more than 

thirty years ago. He points out the fact that it  is 

blear that the British have no case whatever and he feels  

that Lord Alverstone ought to realize the fact and be 

satisfied  with simply enough to save his face and bring 

an adjustment. ̂

On October second, Senator Lodge had written two 

urgent letters to Henry White in which he made the sug

gestion that White should see the Prime Minister of Eng

land at once because of the threatened deadlock in "fee 

Tribunal. White was on very friendly terms with the 

British Prime Minister and could talk freely to him.

Lodge thought that the overbearing attempts of Canada to 

influence the situation made i t  desirable to bring the

34Ibid., pp. 66-67.
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facts to the attention of Balfour and that he should be 

urged to give Lord A1 vers tone assurance of firm support 

by the Ministry.

Acting upon Lodge * a suggestion White spent the 

week end with Balfour. He had an opportunity fo r  a long 

talk with him during which he stressed the importance of 

a settlement and the bad e ffe c t  consequent upon a fa ilu re  

to agree. White wrote to Hay te llin g  him that the Prime 

Minister said that he considered the agreement of the 

Tribunal more important than any of the Cabinet questions 

and complications bothering him at the time. White had 

po nted out to him matters on which the Tribunal might 

come to grie f and Balfour had said that he would consider 

what he would do. Balfour’s confidential secretary later 

told Mr, White that the Prime Minister had had two inter

views with Alverstone. On the ninth of October, White 

arranged fo r Balfour to come to tea with him and at that 

time he introduced Balfour and Lodge to each other.

Mr. Justice Holmes was visiting in England at the 

time and at the suggestion from President Roosevelt,35 36 he 

showed to Joseph Chamberlain, the Colonial Secretary, and 

to the Chairman of the Canadian Trunk Railway, a letter

35Uevins, op. o l t .. pp. 199-201.

36Le tters. 3, 529.
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which he had received from the President. Lodge also 

talked to Balfour and Ambassador Choate made known to 

Lord Lanadowne the views of the American President. as 

can be seen» the British Government was thoroughly cog

nizant of the Rooaeve ltian viewpoint and i t  would be d i f 

f ic u lt  to believe that Lord Alverstone could have re

mained in ignorance of i t . 37

By October 20, 1903, every essential point had 

been decided. The decision reached by Lord Alverstone to 

cast hie vote with the three Americans was an American 

victory and the boundary was settled to the satisfaction  

6f the United States. The answers and awards made by the 

Alaskan Boundary Tribunal were as follows;

In answer to the f ir s t  question
The Tribunal unanimously agrees that the point of 
commencement of the line is Cape Muzon.
In answer to the second question 
The Tribunal unanimously agrees that the Portland 
Channel is the channel which runs about 55 degrees 
56 minutes N.L, and passes to the north of Pearse 
and Wales Islands. A majority of the Tribunal, 
that is to say Lord Alverstone, Mr. Root, Mr. Lodge, 
and Mr. Turner decides that the Portland Channel 
a fte r passing to the north of Wales Island is the 
channel between Vales Island and Sitklan Island 
called Tongass Channel. The Portland Channel above 
mentioned is marked through its  length by a dottpd 
red line from the point B to the point marked C on the 
map signed in duplicate by the members of the Tribunal 
at the time of signing their decision.
In answer to the third question
A majority of the Tribunal that is to say Lord Alver
stone, Mr. Root, Mr. Lodge, and Mr. Turner decides

37Jessup, op. c i t . . I ,  400.
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that the course of the line from the point of com
mencement to the entrance of Portland Channel is the 
line marked A B in red on the aforesaid map.
In answer to the fourth question
A majority of the Tribunal that is to say Lord Alver- 
stone, Mr. Root, Mr. Lodge, and Mr. Turner decides 
that the point to which the line is to be drawn from 
the head of the Portland Channel is the point on the 
56th paralle l of latitude marked D on the aforesaid  
map and the course which the line should follow is 
drawn from C to D on the aforesaid raap.
In answer to the f i fth  question
A majority of toe Tribunal that is to say Lord Alver
st one , Mr. Root, Mr. Lodge, and Mr. Turner decides 
that the ©newer to the above question is in toe af~ 
f  i rma ti ve .
Question 5 having been answered in the affirmative 
question six requires no answer.
In answer to the seventh question
A majority of the “Tribunal that is to say Lord Alver- 
8tone, Mr, Root, Mr. Lodge, and Mr. Turner decides 
that the mountains marked S on the aforesaid map are 
the mountains referred to as situated para lle l to 
the coast on that part of the coast where such moun
tains marked 3 are situated and that between the 
points marked P (mountain marked 3 8000) on the north 
arid the point marked T (mountain marked 3 7950) in 
the absence of further survey the evidence is not su f
fic ien t to enable the Tribunal to e&y which are toe 
mountains para lle l to toe coast within toe meaning of 
the Treaty.'58

Reactions to the decisions of toe Alaskan Boundary 

ribunal were violent and b itter in Canada and there was 

much severe criticism of Lord AX vers tone. Tire Canadians 

fe l t  that they had been sacrificed by the English in an 

effort to retain the good w il l  of the United States.

Canada had been excluded from toe bays and inlets when 

the principal line was drawn according to toe decision of

38’M alloy , op. P i t . ,  I ,  787-94.
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the Tribunal. In drawing the line among the islands in 

Portland Channel, there seems to have been some compro

mise but this detail had lit t le  significance except fo r  

the psychological effect i t  produced. The two Canadian 

representatives indignantly refused to s ign the award.

In a forceful statement to the press they declared:

There is in our opinion no process of reasoning 
whereby the line thus decided upon by the tribunal 
can be ju stified . . . . v,e have been compelled to 
witness the sacrifice of the interests of Canada, 
powerless to prevent it ,  though satis fied  that the 
course the majority determined to pursue ignored 
the just rights of Canada.39

Francis H. Tumock, a Canadian newspaper man, said
\

that the Alaskan Boundary Commission was likely to be a 

turning point in Canadian history, and that i t  might have 

momentous consequences fo r  the BritLsn Empire. In Canada 

there was much bitterness, a sullen rather than a clamor

ous bitterness. The award had not been a complete sur

prise because from the time the American representatives 

had been announced the Canadians f e l t  that the award was 

like ly  to go in favor of the- Ame ricans. Tumock remarks 

that Canada fe l t  more resentment against Great Britain  

than she did against the United States. Canada had not 

looked for generosity from her southern neighbor, but, 

though past experience should have taught her the fo lly

39Jeasup, QP» o l t .. I ,  400,
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of such hope, she had hoped» i f  she had not expected, 

that the British Government would be strenuous in main

taining Canada’s interests.

Great Britain , according to Canadian opinion, 
has consistently sacrificed Canadian interests fo r  
the purpose of conciliating the United States.
¡/hen the Canadians look at the map and see the 
State of Maine Jutting up into their territory, 
rendering most d if f ic u lt  and circuitous their ac
cess to the winter ports on the Atlantic unless by 
means of United States railways, they are moved to 
indignation at B rita in ’s fo lly  in entering into 
the Ashburton Treaty. When they see the “northwest 
angle • of the Lake of the Woods intruding the Ameri
can fla g  into the center of the Dominion, they are 
f i l le d  with similar sentiment.40

The Canadians fe l t  that their loyalty to and in

terest in the things of the Empire were not su ffic iently  

valued and remarked that England would fe e l ti* lessening 

of Canadian interest and support, and that with decadence 

oi Imperialism it  was natural fo r  Canada to have serious 

discussion of her national future. I f  there was no fed

erated empire then the only other course open to her would 

be independence or annexation to the United States. The 

latter course was not likely to be very popular with Ca

nadians at the time. What was certain at the tine of the
/

award was that there would be a pronounced man if  estation 

of the fact that the tie binding Canada to Great Britain

40Prancis H. Turnock, "The Consequences of the 
Alaskan Boundary Award from a Canadian Point of View," 
Outlook, LXXT (November 7, 1903), 604.
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had been dangerously strained.

Lord Alverstone was the target of severe criticisms 

and he answered them by saying that if  the Canadians had 

not wanted a decision based on the law and the evidence 

given, then they should not have put a British judge on 

the Tribunal. Lord Al vers tone sent to Root on October 24, 

1903, a confidential statement which he had prepared for 

the British Foreign O ffice, in which he refuted the in 

sinuations in the public statement of Mr. nylesworth that 

the decision was the outcome of a po litica l bargain with 

the Americans and not of a Judicial process.

In his book, The Lay of S ir W ilfrid  Laurier.

0. B. Skelton had this to say:

In Canada the decision met with a storm of d is
approval which was much mie understood abroad, in 
Great Britain and s t i l l  more in toe United States.
I t  was not the outburst of a disappointed litigan t. 
Canada would have acquiesced without a murmur i f  
satisfied  that her claims had been disproved on 
judicial grounds, but of this essential point she 
was not satisfied , and the fee ling that once more 
Canadian interests had been sacrificed on the altar  
of American friendship. . . , Had Mr. Aylesworth, 
on his return, given a lead, a formidable movement 
fo r separation from Great Britain would undoubtedly 
have resulted. But while repeating strongly, in a 
speech before the Toronto Canadian Club, hi© c r i t i 
cism of toe award, and making it  clear that the 
trouble lay in Lord Alveratone'a idea that somehow 
he was intended to act as an umpire between Canada 
and toe United States, Mr. Aylesworth concluded 
by urging the value to Canada of British  connections; 41

41

41Ib id ,, pp. 605-07.
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and the sober second thought of the country echoed 
hia eloquent exhortationa ,42

In a survey of the case a Canadian scholar summed 

up the matter by saying that the whole decision turned 

out to be a oause of lasting dissatisfaction in Canada.

He concluded, however, that most of the discontent could 

be attributed to extrinsic elements of the case more than 

to the fact of defeat. He cited these elements — the truc

ulent attitude of President Roosevelt, the not unreason

able suspicion that Lord ¿averstone^ opinion had been 

swayed by diplomatic motives,42 43

w'hen the terms of the treaty were f i r s t  made pub

lic  a Canadian statesman, Mr. Borden, declared that it  

should have been made subject to ratification by the Ca

nadian Parliament. After the award S ir W ilfrid  went even

further, maintaining that the lesson to be learned was
*

that Canada should have independent treaty-making powers. 

This demand was not insisted upon but the desired change, 

at least in respect to toe United States, came in fact a 

few years later, though, as usual in British countries, 

much of the old forms remained.44

420 . B. Skelton, The Lay of S ir W ilfrid  Laurie r 
(Toronto: Glasgow, Brook and CoV, 1920), p." 216.

43Jessup, op. p it ., I ,  401.

44Skelton, The Bay of S ir  W ilfrid  Laurier, p. 217.
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The Toronto World said that the decision was a 

clear indication that S ir W ilfrid  Laurier wanted to have 

the boundary dispute settled on the give-and-take princi

ple and i t  had turned out just that way--the United States
45gave and Canada took i t  in the neck.

The Alaskan boundary was settled at last a fter  

many fu tile  attempts through the years. Secretary Root 

said that he was glad to get out of the business alive 

and without discredit, and that i t  Jnau been a very tough-
45

looking assignment fo r  a long time.

President Roosevelt was most sympathetic toward 

Lord Alveratone because of the great amount of criticism  

heaped upon him by the Gan&di&n Commissioners. Roosevelt 

said that the maps which were submitted to the Tribunal 

plainly showed that Canada’s case was practically non

existent on their main pQints and that a man of Alver- 

stone’s ab ility  and clearness of vision had no choice but 

to recognize the fact.

Secretary Hay f e l t  satisfied  that he had capital

ized on the weaknesses of the Canadian case and had guided 

the course of the American foreign policy so as to assure 

a diplomatic victory. He wrote to his wife shortly after 45

45Tanaill, op. c i t . , p. 265.

46Je88up, op. cit., I, 401.



40

the award was made lay the Tribunal, and expressed his 

satisfaction at the way a l l  of his ideas in the a ffa ir  

had been carried out, and he remarked that the complete

ness of the vie to ry f i l le d  him with amazement.47

¿he sec is ion of the Alaskan Boundary Tribunal was 

a cause of rejoicing in the United States. An ed itoria l 

in the Outlook said that the act of adjudication itse lf  

was of more importance than any territory i t  affected.

I t  was a proof of the genuine friendship, of the family 

fee ling, existing between England and America, and also 

between the United States and Canada. This fee ling, 

tliough a b it  strained at the tine of the award, was too 

enduring to be seriously affected by such disputes as 

the one just settled. The courtesy and friendly rela

tione which marked the sittings of the Tribunal were 

most noticeable and gratifying to a l l  concerned. This 

case was of special interest because i t  demonstrated the 

fact that an international dispute could be satisfactorily  

settled by peaceful appeal to a legal tribunal rather than 

by going to war.48

The settlement of the alaskan boundary dispute re

moved what had been a cause of discord over a period of

47'T ansill, op. o lt . . pp. 265-64.
a a

’’Adjudication and Arbitration ,” Outlook. LXXV 
(Oct. 24, 1903). 439-41. ------------
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years be tween Canada and the United States. Canada’s 

case was a vsreak one* aa some of her own men admitted.

The United States had a much stronger case and the con

sensus of opinion was that the decision was fundamentally 

a fa ir  one. President Roosevelt’s method of handling the 

case was belligerent and overbearing, but i t  was the re

su lt of hie thorough conviction that the United States 

was right. His attitude had the unfortunate e ffect of 

causing the Canadians to fee l that their strong neighbor 

to the soutli was trying to bully them, a happier aspect 

of the a ffa ir  was the fact that i t  le f t  the relationship  

between England and the United States on a much friend

l ie r  basis than ever before. This was reassuring to Eng

land who was faced by an unfriendly Europe and by the 

fact of the growing power of Germany. V/ith the decision 

of the Alas kan boundary dispute a rea lity , the clearing 

up of the trouble over the sealing practices in the 

Bering Sea, and the d ifficu lties  in regard to the North 

Atlantic Fisheries no longer seemed imposa ib le

49be.ins, op. p it ., pp. 201-00.



CHAPTER II

THE BERING SEA ARBITRATION

At the time of the cession of Alaska to the 

United States by Russia the most valuable products can® 

from the seal herd which frequented the P rib ilo f Islands. 

This was the largest known herd in the world and i t  had 

been protected by Russian law from the indiscriminate 

slaughter which had been a major factor in the extermi

nating of seals in other parts of the world. The Alaskan 

seal was of great commercial value, as is demonstrated by 

the fact that during the f ir s t  twenty years of American 

ownership the revenue which the Government derived from 

the P rib ilo f herd amounted to more than the United States 

had paid fo r  the entire territory of Alaska.

The seal herd returns from its winter cruise about 

the last of May or the f i r s t  of June, and soon a fter land

ing the females give birth to their pups. The females go 

as far as two hundred miles to sea in search of food, com

ing back regularly to care fo r  their young. Often the fe 

males would be killed by pelagic hunters and the young pups 

on land were le ft  to starve. Late in the autumn the entire 

seal herd leaves the islands fo r  its long yearly swim to 

the south. Seals are polygamous animals, so large numbers 

of male seals may be k illed  each season without threatening
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the herd, but i t  is almost impossible to select properly 

the ones to be k illed , except on land. Pelagic sealing 

or open sea sealing involves the indiscriminate slaughter

ing of male and female seals whose fu r  is almost value

less. Expeditions from British Columbia, Hawaii, and 

even from Australia made a business of waylaying the seals 

on their migrations north and south and some were even in

tercepted in the Straits between the Aleutian Islands.

Numerous attempts were made to stop pelagic sea l

ing and much trouble and unpleasantness were caused when 

British sealers were seized by the Americans. The Ameri

can case really  rested on the doctrine of mare clausum 

because the contention was that Russia had acquired ex

clusive rights over Bering Bea by prescription, and that 

she had ceded these rights to the United States with the 

Territory of Alaska.

In 1893 a Tribunal met in Paris and the decision 

was against the United States. The Tribunal decided that 

the Americans had no right of protection or property in 

the fur seals which frequented the islands of the United 

States in Bering Sea when such seals were found outside 

the ordinary three-mile lim it. The same arbitration con

vention drew up nine regulations fo r  the protection of 

seals as follows:

The Governments of the United States and of 
Great Britain shall forbid their citizens and



subjects respectively to k i l l ,  capture, or pursue 
at any time and in any manner whatever, the animals 
commonly called fu r seals, within a zone of sixty 
miles around the P rlb ilo f Islands, inclusive of the 
te rrito ria l waters. . . . (2) The two Governments 
shall forbid their citizens and subjects respec
tively to k i l l ,  capture, or pursue in any manner 
whatever, during the season extending each year, 
from the 1st of May to the 31st of July, both in
clusive, the fu r seals on the high sea, in the part 
of the Pacific Ocean, inclusive of the Behring Sea. 
which is situated to the north of the 35th degree 
of North latitude, and eastward of the 180th degree 
of longitude from Greenwich t i l l  i t  strikes the 
water boundary described in Article I of the Treaty 
of 1867 between the United States and Russia, and 
following the line up to Behring stra its . (3 ) Dur
ing the period of time and in the waters in which 
the fu r  seal fishing is allowed, only sailing ves
sels shall be permitted to carry on or take part in 
the fu r  seal fishing operations. . . . (4) Each 
sailing vessel authorised to fish  fo r fur seals 
must be provided with a special license issued fo r  
that purpose by its Government and sha ll be re
quired to carry a distinguishing f la g  to be pre
scribed by its Government. (5 ) The masters of the 
vessels engaged in fur seal fish ing sha ll enter ac
curately in their o f f ic ia l  log book the date and 
place of each fu r sealing operation, and also the 
number and sex of the seals captured on each day.
• • . (6) The use of* nets, firearms, and explo
sives shall be forbidden in fu r seal fishing. . . . 
(7) The two Governments shall take measures to con
tro l the fitness of the men authorized to engage in 
fur seal fish ing. . . . (8) The regulations con
tained in the preceding articles sha ll not apply to 
Indians dwelling on the coast of the territory of 
the United States or Great Britain . . . .  (9) The 
concurrent regulations hereby determined with a view 
to the protection and conservation of the fu r seals, 
sha ll remain in force until they have been . . . 
abolished or modified by common agreements between 
the Governments of the United States and Great 
Britain . The said concurrent regulations shall be 
submitted every five years to a new examination, 
so as to enable both interested Governments to con
sider whether . , . there is occasion fo r  any
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modification thereof.1

These regulations proved inadequate fo r several 

reasons— they were not as carefully observed by the Ca

nadians as had been agreed, and the pelagic sealers of 

other countries such as Russia and Japan were not re

stricted by the Treaty of 1893. In 1898 when the treaty 

expired, conditions seemed destined to return to their 

former state; in fact they were worse, because the Japa

nese sealing vessels became more numerous after 1900 and 

the competition was stronger. The United States passed 

a law in 1897 which forbade its citizens to engage in 

pelagic sealing, but no such step was taken by the Ca

nadian Government and so the feeling of dissatisfaction
2in the United States grew.

The herd of seals on P rib ilo f Islands was being 

exterminated rapidly because of toe k illin g  of mother 

seals in toe open sea and toe consequent starving of toe 

pups on the islands. The United States could exercise 

jurisdiction over the seal herd on the P rib ilo f Islands 

and in national waters , but no farther. Pelagic seale ra, 

many of v&om were Canadians or were on Canadian schooners, * 2

M alloy , op. c i t ., I ,  754-56.

2Hugh L. Keen leys ide , Canada and the United 
States (Hew York: Alfred A. KnopfV Inc .7 1929), 
pp• 253*54•
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would station their vessels outside the three-mile lim it 

and k i l l  the seals as they came to and from the breeding 

grounds. I t  was impossible to distinguish swimming fe 

males from males, and the death of a female in most cases 

would mean the loss of three sea ls— the mother, the nurs

ing pup on land, and an unborn pup in the s e a l T h e r e  

was no way of preventing this sad state of a ffa irs  except 

by an international agreement, and the Canadians, to whom 

the British le ft  the determination of the question, re

fused to agree to restriction .

Secretary Hay was occupied with his endeavors to 

bring about a settlement of the Alaskan boundary dispute 

during the years from 1800 to 1903, but in spite of that 

he also found time to give serious thought to the ques

tion of preserving the fu r seal herd of P rib ilo f Islands. 

Henry w. S ll io t t  of Lakewood, Ohio, who had been a Spe

c ia l Agent in the Treasury Department in 1872-74 and had 

lived on the Seal Islands fo r cwo years at that time,  ̂

had been employed by Secretary Gresham in January 1895 as

confidential adviser to the State Department in regard to
/ 4

^Thomas a . Bailey, a Diplomatic History of the 
American People (Hew York: f .  3. Crof ts and Co . , 1946), 
p. 446.

4U.3. 54th Congress, 1st Session, House Docu
ment 175, p, v i i i .
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the fu r seal killings on P rib ilo f Islands.5 He had 

visited the P rib ilo f Islands in 1890 and had made a re

port in which he said that oonditione on the Islands were 

as destructive to the seal herd as was pelagic sealing.

He attributed the decrease in the herd to the methods 

used by the lessees and was insistent that they were k i l l 

ing yearlings and females.6 In April 1900, E llio t t  wrote 

to Hay requesting that he be sent to make another investi

gation of the seal rookeries and conditions there.  ̂ Sec

retary Hay was w illing to have L l l io t t  carry on the in

vestigation if Congress would appropriate the funds fo r  

ihe project. This appropriation seemed to meet with the 

approval of the Secretary of the Treasury, Lyman Jude on 

Gage, and on May 7, 1900, Senator Foraker of Ohio intro

duced an amendment to the Sundry C iv il B i l l  providing 

$15,000 for the expenses of a new investigation of condi

tions on the Seal Islands of Alaska. The amendment was 

defeated in the Senate and Mr. K llio tt  rested a while 

from his efforts to have new fu r-sea l regulations made.

The fu r-sea l conservation question came before
....— - ........... - ■ r -  -, -  -, ..................  - .......... ! _______  T [ — .... , .......... /

e

^Congressional Reeord. 54th Congress, 1st Ses
sion, p. 476.

Congressional Reco rd, 57th Congress, 2nd Ses
sion, p. 1597. 7

7Tansill, op. c l t .. p. 322.
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Congress again in 1903, and on February 2, a b i l l  with 

far-reaching provisions was passed by the House of Repre

sentatives, The fu r-sea l controversy was reviewed at 

length and the b i l l  which was passed in the House author

ized negotiations being opened with Great Britain, and 

gave the President power to have a l l  the seals k illed  ex

cept 10,000 females and 1,000 males, i t  being thought that

this measure would stop pelagic sealing and cause the herd
8to inorease again. The b i l l  was not passed in the Senate, 

but action on i t  wae postponed, and the b i l l  was interred

in a Senate Committee pigeon hole , leaving the fu r-sea l
\ 9situation as muddled as ever.

In the summer of 1903 some Senators paid a v is it  

to the P rib ilo f Islands and saw fo r themselves the de

plorable conditions to which Mr, E llio tt  had referred.

They found that the lessees, The Bforth American Commercial 

Company, had been k illin g  female seals and yearlings in 

violation of the law. I t  seemed true that the lessees 

were doing more harm than the pelagic sea lers, as E llio t t  

had sa id .*0

In 1890 the Horth American Commercial Company had

^Congressional Record, 57th Congress, 2nd Session, 
Vol. 36, Part 2, pp. 1595-1616.

9Tansill, op. c i t . , p. 364.

10Ibid .
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succeeded the Alaska Commercial Company as lessees of the 

Seal Islands and they held this lease until 1910. Since 

then the k illin g  of the seals is done through toe Bureau 

of Fisheries, I t  was to toe interest of the Government 

to do something about toe diminishing he rd since a good 

revenue came to it  from the lease, from duties on the 

sealskins, and from toe public auctions of the skins held 

twice a year by the Fouke Fur Company in 3t. Louis, Mis

souri, toe money going to the account of the Government.^ 

On July 28, 1903, Secretary Hay sent instructions 

to Ambassador Choate in London to act together with 

Sir Michael Herbert in an e ffo rt  to reach some agreement 

in regard to the prohibition of pelagic sealing. S ir Mi

chael died before the negotiations coula be begun, but 

Mr. Choate talked the matter over with Lord Lansdowne who 

considered it  necessary to consult Canada before taking 

any action in toe matter. Lord Lansdowne did agree, 

though, that the starvation of 16,000 seal pups on the 

Prib ilo f Islands was at least partly due to pelagic seal

ing. ihus passed an opportunity fo r a possible settlement 

of another irrita tin g  problem which concerned both Great 

Britain and the United States, and which could have be en

erle Colby, a Guide to Alaska (Mew York: Mac
millan Co., 1943), pp. 28-29.
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discussed at least privately by the representatives of 

the United States, Canada, and Great Britain who were to 

be in London fo r the Alaskan Boundary Tribunal.

Secretary Hay was glad that Lord Lane downs was 

favorable to having negotiations concerning the fur-seals  

re-opened, and he pointed out the importance of prompt 

action because the matter of the extermination of the 

seals was becoming a very serious one and if the species 

was to be saved no time should be wasted. The British  

could not be mshed into action, and the Canadians, s t i l l

wrathful months later over the outcome of the alaskan
\

boundary controversy, were not in a receptive mood fo r a 

discussion of the fu r-sea l conservation. In November of 

1903, ambassador Choate, in a personal letter to Secre

tary Hay, said that he s t i l l  had not made any headway 

with reference to the fur-seal situation. He said that 

Lord Lansdowne evidently disliked taking any action so 

soon a fter the settlement of the Alaskan boundary, espe

c ia lly  since the Canadians fe l t  that they had not been

sufficiently considered by Great Britain . I t  seemed ap-
/

parent to Choate that it  was useless to hope fo r any ac

tion in the matter fo r some time. He fe l t  that the seal 

herd could not be preserved from extermination unless 

the nations whose subjects engaged in seal fishing would
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co-operate with one another in the m atter.^

January 1904 saw new pressure brought to bear on

the matter of legislation for protection of the seals

from pelagic sealing and wasteful slaughter on the P rib i-

lo f Islands. On January 13, Henry K11 iott wrote to

Senator Spooner with regard to a b i l l  which had just been

introduced by Senator Dillingham. The quick passage of

the b i l l  was urged in order that action could be taken
13before pelagic sealing began in February. '¿he D illin g 

ham B i l l  was introduced on January 12, 1904, and was in

tended to prevent the wholesale slaughter of male seals 

on P rib ilo f Islands, and i t  laid  the basis fo r settlement 

of the fu r-sea l controversy through internatlonal adjust

ment. The b i l l  also provided fo r the mercy k illin g  of 

the seals on the islands in case Great Britain would not 

consent to amendments to .the regulations then in fo rce .12 13 14

Mr. K llio tt  was indefatigable in working fo r the 

passage of the Dillingham B i l l ,  and on February 11, he 

stressed the great importance of that part of the b i l l

which provided fo r  the extermination of the seals on
/

Prib ilo f Islands by mercy k illings under the direction

12Tansill, op. ci t . , p. 365.

13Ib id ., p. 366.

14Congreaaional Record, 58th Congress, 2nd Ses
sion, p. 613.
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of the Americans i f  pelagic sealing were not forbidden 

through international agreement. The threat contained 

in the Dillingham B i l l  stirred Sir Mortimer Durand, the 

British Ambassador in Washington, to the extent of his 

having several long conferences with M l l io  tt. S ir  Mor

timer agreed that prompt action was imperative .15

when the Senate Committee on Foreign Relations 

met on February 24, Senator Dillingham and Senate r Kelson 

spoke in favor of the pending Dillingham B i l l . There 

seemed lit t le  douot that this measure would force the 

British Government to do some thing effective fo r  the pro

tection of the seals. Action on the Dillingham B i l l  was 

postponed indefinitely on March 16, 1904, and as a sub

stitute enator Foraker introduced Senate Joint Resolu

tion 61, by which provision was made fo r in itiating ne

gotiations between the United States and Great Britain  

for the revision of the fu r-sea l regulations. Upon the 

completion of this revision, an e ffo rt would be made to 

bring about a four-power pact which would bind Japan, 

Russia, Great Britain and the United States to put into 

operation a practical program for seal conservation;,

This jo int resolution was quickly passed by the 

Senate on March 16; the House acted in a sim ilar manner

^^Tansill, op. c i t ., pp. 366-67.
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1 fton April 2, and on April 8, 1904, the resolution was 

signed by President Roosevelt. I t  was soon apparent that 

without the threat of mercy k illing on the P rib ilo f I s 

lands Great .Britain would not take any active interest in 

the amendment of the fu r-sea l regulations. This deferring 

of action on the part of Great Britain greatly irritated  

Senator Dillingham and he had Jenator Redfield Proctor 

introduce a new resolution in the Senate on January 14, 

1905. This new resolution again revived the question of 

the slaughter of the fur-seals on the Prib ilo f Islands by 

the Americans in case the Foreign Office refused to amend 

the existing regulations

The new resolution fa iled  to paea the Senate and 

the President was no longer bothered by attempts in the 

legislative body to influence the course of American fo r 

eign relations. In April* 1906» Secretary Root submitted 

to S ir Mortimer Durand the draft of a treaty which would 

prohibit pelagic sealing, and again the e ffo rt  was use

less. However, a number of factors were paving the way

fo r the fin a l settlement of this lengthy fu r-sea l contro-
*

versy.

Japanese pelagic sealers began to make expeditions * 17

eion,
Congressional Record, 58th Congress, 2nd ses- 

Vol. 38, Part B, p. 4202.
17Ib id . , 3rd Session, Vol. 39, Part 1, p. 828.
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to the North Pacific after 1900. The regulations laid  

down hy the Paris Tribunal in 1893 had no binding force 

as fa r  aa they were concerned, and they could, and did, 

ignore the close season and the sixty-mile safety zone 

of protection around the islands. The Canadians were be

ing crowded out of the picture in Bering Gea by the Japa

nese sealers and our relations with Japan were seriously 

disturbed by incidents which occurred. The Japanese 

poachers followed the seals close to the very shores of 

the P rlb ilo f Islands. They even grew daring enough to 

land on the islands, and on July 16th and 17th in 1906, 

they landed and began to butcher the seals on the rook

eries. The agent in charge of the Alaskan 3 «a l Fisheries 

reported that the marauders came both morning and evening 

and succeeded in k illing 185 breeding seal in the last 

attempt. Twelve of the Japanese were taken prisoner and 

indicted. Five pleaded guilty of having killed seals, 

six others were convicted of attempting to k i l l  seals, 

and the other one pleaded guilty of k illin g  seals a fter  

a tria l in which the jury could not agree. A ll were 

given sentences of three months in the United States' j a i l  

at Valdez by the United States D istric t Judge Royal A. 

Gunnison. At the end of their sentences the Japs were 

deported to Japan. The American o ffic ia ls  on the is 

lands had fired  on the poachers and several were
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k illed .18

The action of the poachera thoroughly aroused the

President and he caused representations to he made to

Japan with the resu lt that prompt admission came that the

United States had been completely in the right. Patriots

in Japan were indignant, however, and the incident could
19easily have brought about open con flict with Japan.

President Roosevelt went way back to the B ingley 

B il l  of 1895, and in his annual message to Congress on 

December 3, 1906, he proposed again the mercy k illin g  of 

the seal3 on the P rib ilo f Islands rather than allow them 

to be slaughtered by the Japanese sealers in the open sea. 

In his message he said:

The destruction of the P rib ilo f Islands fur seals 
by pelagic sealing s t i l l  continues. The herd which 
according to surveys made in 1874 by direction of 
Congress numbered 4,700,000, and which according to 
the survey of both American and Canadian commissioners 
in 1891 amounted to 1,000,000, has now been reduced to 
180,000. This condition has been brought about by 
Canadian and some other sealing vessels k illin g  the 
female seals while in the water during their annual 
pilgrimages to and from the south, or in search of 
food. . . . The process of destruction has been ac
celerated during recent years by the appearance of 
Japanese vessels engaged in pelagic sealing. . . .
On our part, the guard w ill be increased and better 
equipped and organized and a better revenue-cutter * 19

1®U.8. 62nd Congress, 1st Session, House Document 
93, pp. 276-77.

19Henry Pringle, Theodore Roosevelt (Hew York; 
Harcourt, Brace and Co., Ï93 l)',..p. 399.
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patrol service about the islands w ill  be established; 
next season a United States war vessel w il l  also be 
sent the re. 20

As one of the results of the Russo-Japanese war 

the Japanese Government had obtained control over the 

seal herd on Robban Island. She possibility of increas

ing this herd to a large number through planned conserva

tion caused the Japanese Government to become more inter

ested in taking part in an international agreement which 

would prevent the extermination of the seal herds. The 

State Department received word in August 1908 that the 

Japanese Government was seriously considering a Russian 

proposal to do away with pelagic sealing along the Asiatic 

coast. The tiias seemed ripe fo r  concessions, and in Novem

ber 1908, Secretary Root proposed a measure to the British  

Foreign Office which tended toward the abolition of pe

lagic sealing by Canadian vessels. James Dryce, the B rit 

ish Ambassador at Washington, to Id Bari Grey, the Gover

nor-General of Canada, that he could not expect a more 

generous o ffer than the one made--that Canada would be 

given a share in the revenues gotten from the slaughter 

of seals on P rib ilo f Islands as a compensation fo r  giv 

ing up her right of pelagic sealing. This e ffo rt  by the 20

20Congressional Record, 59th Congress, 2nd Ses
sion, pp. 33-34.



United States was fru it le s s , so on January 21, 1909, 

Secretary Root addressed identical notes to the Ambas

sadors of Great Britain, Russia, and Japan, in which a 

proposal was made to have a jo int commission or conference 

to consider some course of action fo r  the preservation of 

the fu r-sea ls ,

Japan and Russia consented to this proposition but 

Great Britain s t i l l  held aloof because of some Canadian 

interests. On July 2?, 1929, harl Grey reminded Air ,/il- 

fr id  Laurier that fo r  three years the Canadians had made 

no response to the overtures of the United States, and 

told him that i t  was time fo r  some action to be taken in 

an e ffo rt to settle die fur-seal controversy.21

fo r  several years the Canadians h&d been sending 

fewer and fewer sealing vessels to the Prib ilo f Islands, 

and it  was apparent that ‘the Japanese f le e t  was crowding 

them out. In his report of September 15, 1908, „alter I. 

Lamb key, the agent in charge of A l a h k a n  Seal Fisheries, 

said that the Japanese pelagic f le e t  in Bering sea in

1908 consisted of thirty-eight vessels and that six  of
1

these vessels we re said to have white masters or naviga

tors on board, in addition to some «¡hits Canadian hunters 

who had worked on Canadian vessels but were now on

57

' "anaill, op. cit., p. 369.
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Japanese vessels because the Japs had privileges in tak

ing seals which were denied to the Canadian sealers under
22international agreement.

As President Roosevelt had said in his annual 

message of December 1906, the revenue-cutter patrol had 

been increased, the native guard was better trained and 

more numerous, and there was better means of communica

tion between islands, aid between islands and ships, as 

had been recommended by captains of the United States 

Revenue-Cutter Service in order to prevent or lessen the 

raids on the rookeries and sa lt  houses.22 23

The annual report of the a las ka Seal Piaheries 

fo r 1909 indicated a further decline in the Canauian pe

lagic sealing activ ities as is shown by the following 

paragraph:

. . . Japanese sealing has naturally driven 
Canadian sealing, handicapped as i t  is by the regu
lations of the Paris Award, out of business. Only 
three vessels cleared from Victoria fo r  the spring 
sealing and with two additional vessels were ex
pected to go to Bering Sea. One Canadian sealer 
only, the "Thomas P. Bayard," was actually known to 
have engaged in sealing in Bering Sea this season, 
and she did not enter the sea until August 18.24

22U.S. 62nd Congress, 1st Session, House Document 
93, p. 605.

25Ib id ., pp. 792-93.
24Ib id . , pp. 857-58
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The disastrous and ruthless methods employed by 

the Japanese pelagic sealers, both in the open sea and in 

their raids upon the rookeries, greatly diminished the 

herd of fur-seals and kept the government o ffic ia ls  in a 

state of irritation much of the time. Canada deliberately  

held out and would not send a favorable answer to Washing

ton in regard to the fu r -sea ls .25 Ambassador Whitelaw 

Reid, who had succeeded Joseph H. Choate as Ambassador to 

the Court of St. James in April 1905, was appointed by 

Roosevelt and had been retained in that position by

President Taft. Reid told S ir Ldward Grey that he thought
\

i t  poor judgment on the part of the British  Government to 

allow this " t r iv ia l Canadian interest” to continue a state 

of a ffa irs  which meant fo r  Japan, Russia, and the United 

States the extermination of the seal herds.

James Bryce, the British  Ambassador in Washington, 

endeavored, on April 7, 1910, to impress Lord Grey with 

the urgency of the situation and the need fo r prompt ac

tion. Grey sent word to S ir W ilfrid  Laurier that he was

cognizant of the fact that the Prime Minister of Canada
/

was a busy man but that he was sure that i t  would not re

quire much time in Council to come to a decision as to 

what answer should be sent to Washington.

25Tansill, op. c i t ., p. 370.



Finally, on February 7, 1911, the much-sought- 

after treaty was signed between the United States and 

Great Britain, and i t  began to seem possible that a set

tlement of the fur-seal troubles could be effected by 

the conference to convene in Washington on May 11, 1911. 

The treaty of February 7, 1911, specified that pelagic 

sealing in Bering 3®a and in the Forth Pacific Ocean 

north of the th irty -fifth  degree of north latitude and 

east of the one hundredth meridian was prohibited. As 

a compensation for this concession, the United States 

agreed to deliver to an authorized agent of the Canadian 

Government one-fifth in number and in value of the total 

number of seal-skina taken yearly upon the Bribilof Is 

lands, or any other islands under the control of the 

United States. I t  was also agreed that the American 

Government should pay to Great Britain the amount of 

$200,000 as an advance payment in place of the number of 

fur-seal-skins to which Great Britain would be entitled  

under the provisions of the treaty, as would be equiva

lent to that amount reckoned at their market value at 

London at the tiros of delivery.

Unless an international agreement was concluded 

and ratified  by the Governments of Japan, Russia, Great 

Britain, and the United States, the treaty of February 7, 

1911 was not to be effective , as a preparatory step

60
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toward the signing of this agreement, Secretary Knox 

called the convention at Washington fo r May 15, 1911, 

with delegates present from the four countries inter

ested in seal protection. Five weeks had passed when 

a deadlock was reached as to the amount of compensation 

which Japan should he paid in return fo r  giving up pe

lagic sealing. In order to break the deadlock President 

Taft did a most unusual thing when he cabled the Emperor 

of Japan asking him to accept an arrangement which would 

give Japan fifteen percent of the seal-skins taken each 

year on the Pribilo f Islands, The Emperor’s approval 

was given to this proposition arid a convention was signed 

by the representatives of the four nations on July 7, 

1911.26

The provisions of the treaty were as follows:

By Article I of the convention concluded on 
July 7, 1911, between the United States, Great 
Britain, Russia and Japan, i t  was agreed that c i t i 
zens and subjects of the contracting powers, and 
a l l  persons subject to their laws and treaties, and 
their vessels should be prohibited "from engaging 
in pelagic sealing in the waters of the North Pa
c ific  Ocean, north of the thirtieth para lle l of 
north latitude and including the Seas of Bering, 
Kamchatka, Okhotsk, and Japan." Provision was , 
made in the same article for the seizure and deten
tion (except within te rr ito r ia l waters) by the 
naval or other duly comaiaeioned o fficers of any 
of the parties to the convention, of any person or 
vessel offending against such prohibition, to be 
delivered as soon as practicable to any authorized

26Ib id . , pp. 370-71
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o ffic ia l of the nation to which such person or ves
sel belonged. The contracting parties agreed in 
artic le  I I  not to permit the use of any of their 
ports and harbors or any part of their territory  
for any purposes connected with the operations of 
pelagic sealing within the protected area. By 
Article I I I  i t  was provided that no sealskins iden
tified  as ’»Callorhinus alas can us" , "Callorhinus ur- 
sinua, and Callorhinus kurilensis*' and belonging to 
the American, Russian, or Japanese herds, except 
those taken under the authority of the respective 
powers to which the breeding grounds belonged and 
o ffic ia lly  marked and certified  as so taken, should 
be permitted to be imported or brought into toe ter
ritory of any of the parties to the convention. 
Article IV exempted from the provisions of toe con
vention natives of coasts of the waters in the pro
tected area, provided they were not in the employ of 
any other persons or under a contract to deliver  
the skin to any person. Article V forbade toe k i l l 
ing, capture, or pursuit of sea-otters beyond toe 
three-mile lim it of the territories in toe protected 
areas. Under Article VI toe contracting parties 
agreed to enact appropriate legislation to make e f
fective toe foregoing provisions. A ll of toe con
tracting parties agreed under Article VII that each 
would maintain a guard or patrol in toe waters fr e 
quented by the seal herd in the protection of which 
i t  was especially interested, so fa r  as might be 
necessary fo r toe enforcement of toe foregoing pro
visions. A ll the contracting parties agreed in 
Article V III to cooperate in taking such measures 
as might be appropriate and available in order to 
prevent pelagic sealing in toe prohibited area.

’’Pelagic sealing” is defined under Article IX, 
fo r the purpose of the convention, as M the k illin g , 
capturing or pursuing in any manner whatsoever of 
fur seals at sea.”

Under Articles X and XI detailed provision was 
made fo r  toe delivery, at the end of each season by 
the United States to toe Governments of Japan and 
Canada, respectively, of 15 percent gross in number 
and value of the sealskins taken annually under toe 
authority of the United States in toe P rib ilo f Is 
lands, and fo r  toe advance payment to Great Britain  
and Japan of $200,000 each on the coming into force 
of toe convention ’’in lieu of such number of fu r- 
seal skins to which Great Britain and Japan re
spectively would be entitled under the provisions
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of this convention." Further provision was made for  
a minimum number of sealskins as the annual share of 
Japan and Great Britain in those taken from the Ameri
can herd and for minimum annual payments to those 
Governments should the United States absolutely pro
h ibit the k illing of seals on the Prib ilo f Islands. 
Similar detailed provisions were made in Article XII 
fo r the annual delivery by Russia of 15 percent of 
the total number of sealskins taken annually on the 
Commander Islands or any other island or shores within 
the protected area( to the Canadian and Japanese Gov
ernments, respectively. In Article X I I I , likewise, 
it  was agreed that Japan should deliver annually 
10 percent of the total number of sealskins taken 
annually on Robben Islands or on any other island or 
shores within the protected area to the Governments 
of the United States, Canada, and Russia, respec
tively. Great Britain agreed in artic le  XIV that, 
if any seal herd thereafter resorted to any islands 
or shores in the prohibited area within the ju risd ic 
tion of Great Britain, it  would deliver at toe end of 
each season 10 percent of the gross number of seal 
skins taken from such herd to the Governments of the 
United States, Japan, and Russia respectively.

I t  was agreed in Article XV that the provisions 
of that convention should supersede those of the 
treaty entered into February 7, 1911 by the United 
States and Great Britain, so fa r  as they were incon
sistent therewith or in duplication thereof.

Article XVI provided that the convention should 
go into e ffect on December 15, 1911 and should con
tinue in force fo r  fifteen  years from that date, and 
thereafter "until terminated by twelve (12) months» 
written notice given by one or more of the parties 
to a l l  of the others", which notice might be given 
at the expiration of 14 years or at any time a fte r
ward. And it  was further agreed that at any time 
prior to the termination of the convention, upon the 
request of any one of the contracting parties, a con
ference should be held forthwith between representa
tives of a l l  the parties thereto to consider and i f  
possible to agree upon a further extension of the 
convention with such additions and modifications, if 
any, as might be found desirable.27

27Green Haywood H&ckworth, Digest of International 
&-h_w (Washington; U.3. Government Printing O ffice , 1940) ,
I ,  792-95.
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To a l l  appearances Canada had been able to make 

a good bargain in the matter of the fu r-sea ls , and a fter  

more than ten years of fru it le ss  attempts at agreement 

and regulation, this constant irritan t which had been the 

source of much unpleasantness between the United States 

and her northern neighbor was settled.

Canada had been most fortunate in the outcome of 

the fur-seals treaty and she realized that fac t. The 

time was nearing when a trouble of longer standing was 

to be settled— the North Atlantic Fisheries Dispute.



r

CHAPTER I I I

THE NORTH ATLANTIC FISHERIES CONTROVERSY

The North Atlantic Fisheries controversy had been 

a source of concern and trouble in the International re

lations of the United States, Great B rita in , Newfoundland, 

and Canada. In July of 1867 the provinces of Nova Scotia, 

New Brunswick, (¿uebec, and Ontario had formed a federation 

called the Dominion of Canada. Newfoundland did not be

long to this federation but i t  was possible that toe stand 

taken by Canada with regard to the fisheries question 

could have great bearing on the attempts at settlement 

made by Newfoundland, and vice versa. Local authorities 

were often arbitrary, restrictions were ignored by fish 

ing vessels, and toe completely divergent and contradic

tory claims of the countries concerned, brought about a 

number of incidents which at times threatened serious con

sequences, and which acted as a disturbing element by pre

venting complete understanding and international harmony.2

In the yearB between 1886 and 1905 there was a pe-
/

riod of quiet with regard to the fisheries issue. This 

could be attributed to the policy of Newfoundland in

■‘•Tansill, op. c i t . , p. 9. 

% evina, op. c i t ., p, 225.
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issuing licenses to fishermen and to the practical good 

sense of the American fishermen in complying with this 

method of regulation instead of attempting to force a 

nasty settlement more in keeping with their desires.3

Sir Robert 3ond, the Prime Minister of Newfound- 

land, came to the United States in August 1902, and be

gan conversations with Mr. Adee, the Acting Secretary of 

State. Mr. Adee made c lear to him that the Department 

of State would not permit direct negotiations between 

Newfoundland and the United States.

Secretary Hay was dubious about the attitude of 

the senate toward a treaty with Newfoundland with recip

rocal trade provisions in it ,  and he made inquiries of 

Senator Lodge of Massachusetts, who was much interested 

in the matter of the fisheries because of po litica l con

siderations. Heartened by the replies received, Hay con

tinued the conversations with Bond, but took care to be 

in close touch with Senator Lodge, who told him that it  

would be better to have the treaty signed a fter the f a l l  

elections, and the Senator suggested that Secretary Hay 

should talk with the Collector of the Port of Gloucester 

with regard to the fisheries question.

Senator Lodge was concerned with politica l

5I b i d . , p. 271.
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considerations to a greater extent than with national in 

terests, and he was particularly solicitous about the re- 

election of his son-in-law, Augustus P. Gardner, from the 

Congressional d istr ic t which included Gloucester. Lodge 

agreed to support the treaty only on the condition that 

Gloucester would be satis fied , something which Hay con

sidered impossible. Secretary Hay had consulted the opin

ions of John W. Foster and John A. Kasson, both of whom 

had been American Commissioners in the Joint High Commis

sion which had met in 1898 and in 1899 in an unsuccessful 

endeavor to effect a permanent settlement of the fisheries  

question as well as a l l  other questions involved between 

the United States and Canada,^ and who were well info rated 

on the subject of the fisheries and matters pertaining to 

them. After talking to Foster and Kasson, May had aou^ t  

the President’s viewpoint. After securing the approval 

of President Roosevelt fo r the proposed treaty, the fo r

mality of signature would be deferred until after the 

f a l l  elections.

This information was made known to Senator Lodge 

in a letter by Mr. Hay in which he said that he hoped 

that, since Senatorial wishes had been consulted ahead 

of time, the treaty would be supported by the Republican

4l’a n s i l l ,  op. c i t . , p. 88, n.8.
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majority in the Senate. The Secretary of State expressed 

his assurance that the treaty contained nothing in its  

provisions which would harm the fishing industry in New 

England, and that the artic les that opened Newfoundland 

markets to American manufactures free of duty would be a 

help to »big business.« In the le tte r he said that the 

treaty would be a breach in the "whole Imperial system of 

preference between Great Britain and her colonies." The 

economic unity o f the Empire would be broken and this 

fact would force Canada to be more conciliatory toward 

her southern neighbor, and would smooth the way fo r set

tlement of the controversies s t i l l  vexing the path of 

Canadian-American a f fa ir s .5

Senator Lodge was s t i l l  unconvinced and he wrote 

to President Roosevelt that he would like to "save the 

treaty" but the Gloucester fishermen were "very sensitive 

and suspicious," and their approval should be gotten pre

vious to the signing of the treaty. Hay did not get the 

approval of the Gloucester fishermen as Lodge suggested, 

but he did wait until the f a l l  elections were over and 

Lodge’s son-in-law had been re-elected to the House of 

Representatives .6

®Tyler Dennett, John Hay From Poetry to Politics  
(New York: Dodd, Mead & Co., 1934), pp. 426-27.

6Tansill, op. c l t . , pp. 92-93.
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The Hay-Bond agreemen t was formally concluded on 

November 8, 1902. I t  gave American fishing vessels en

tering the waters of Newfoundland, the privilege of pur

chasing bait and other supplies. They also had the priv i

lege of "touching and trading, buying and selling fish  and 

o i l . "  In exchange fo r these privileges the United States 

was to admit free of duty cod o i l ,  seal o i l ,  whale o il,  

unmanufactured whalebone, ores of metals from Newfound

land mines, untrimmed slates from quarries, salted cod

fish , seal-skins, herrings, and other fish . A lengthy 

l is t  of American manufactures and some raw materials 

would be admitted into Newfoundland ports without ta r iff  

duties when the treaty became effective.

Senator Lodge immediately showed his opposition 

to the treaty when i t  was sent to the Senate by President 

Roosevelt on December 3, .1902, Many written protests 

were received in the Senate and these v;ere assembled and 

printed as Government documents. However, there was some 

support fo r  the treaty in Massachusetts, and the Boston 

Transcript of December 11, 1902, expressed the hope that 

the fiaheimen of Gloucester would not be too unreasonable 

in their attitude toward the treaty.7

After being referred to the cenate Committee on

7Ib id . , p. 94.
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Foreign Relations the treaty was pigeonholed for two 

years. In a talk before the Home Markets Club on April 2, 

1903, Senator Lodge referred to the Hay-Bond Convention 

and said that he did not think that the United States re

ceived enough in return for concessions made to Newfound

land, and i t  was a danger to the fish ing industry of Massa

chusetts. He continued his opposition to the treaty and 

seemed to grow more distrustful of British policy in gen

era l. President Roosevelt attempted to get some action 

on the Hay-Bond Treaty in November 1904, but was not very 

forceful in his attempts. In writing to Henry Cabot 

Lodge on November 12, 1904, Roosevelt suggested that it  

would be well to have the Republican leaders get together 

and agree upon any amendments needed in order to make i t  

acceptable, and then to have the treaty reported from the 

Senate Committee on Foreign Relatione, discussed, and 

voted upon.8

The Hay-Bond Treaty was not acted upon by the 

United States Senate until February 1905, when far-reach

ing amendments were attached to i t  and such reductions 

made in the concessions i t  granted to Newfoundland that 

the Boston Transcript said: "No American would have the 

effrontery to ask Sir Robert to accept i t . " 9

8L e t te r s , 4, 1031.

®Sansill,  op. c i t . , p. 95.
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Lodge’s manner of handling the Hay-Bond Treaty 

infuriated Becretaiy Hay, and in a letter written to Am

bassador Cnoate in London on February 10, 1905, Hay said:

As to the treatment by Mr. Lodge of the Newfound
land treaty, from which is eliminated absolutely 
everything the Newfoundlanders wanted and our demands 
largely increased, i t  seems to me as stupid a piece 
of bad manners as any country has ever been guilty  
of. But as the old darkey preacher once observed: 
’Bredren, we are a l l  in the hands of an unscrupu- , 
lous Providence*, and we must make the beet of i t . u

There was considerable opposition to the Hay-Bond 

Treaty in Canada as i t  would have taken from the Dominion 

the weapon i t  had been using in its  e ffo rt  to make the 

United States agree to reciprocity. It  would have been 

a good arrangement fo r  both Newfoundland and the American 

fishermen, though i t  would have curtailed the business of 

the large canning and fish-products concerns of New Eng

land, since Newfoundland competition would not be ham-
*

pered by any protective t a r i f f .  The measure was vetoed
\

by the Imperial Parliament at the insistence of Canadian 

o ffic ia ls  .

C anada hav ing s uc ceasf ully bio eke d the Hay -Bond 

Treaty now asked free entry into American ports for, her 

fish , and a general reciprocity agreement. In return fo r  

these she was w illing to permit American f ishermen access 

to the disputed waters. Canada hoped that this controversy
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would bring about a union of Newfoundland with the Bo
l lminion.

License fees collected from American fishermen 

gave Newfoundland an income of about #15,000 each year.

The colony realized that its control of the bait supply 

gave i t  a powerful weapon, and in exchange for freedom 

of purchase i t  demanded access to the American markets.

The Americana did not have much objection to the 

entrance of Newfoundland fish  to its markets but the pro

posed admission of Canada’s catch brought about vigorous

protests because the New England fishing industry would
12have been crippled.

The amendment of the Hay-Bond Treaty by the United 

States Senate led the Newfoundland ife rliament to pass a 

law on June 15, 1905, which brought to an end the modus 

vivendi of February 15, 1888, under whose terms the Ameri

can fisherman had been allowed to buy in Newfoundland 

ports, the bait, ice, seines, and other necessary fishery  

supplies. Under the modus vivendi they had also been a l

lowed to ship Newfoundland fishermen as crew members.13 

Now these privileges were to be withdrawn, and penalties * 12

^Keenleyside, op. c i t ., p. 272.

12Ib id ., pp. 272-73.

13Malloy, op. cit., I, 738-39.
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were to be imposed fo r  violations of the new laws, which 

gave the Newfoundland o ffic ia ls  authority to hoard any 

foreign fishing vessel within "any port on the coasts 

of this Island, or hovering in British waters within 

three marine miles of any of the c o a s t s a n d  bring i t  

in to port fo r an extended examination of its cargo. I f  

any bait fishes such as herring, caplin, squid, or others 

used as bait, any ice, lines, seines, or other fishing  

gear bought vilthin any Island port were found on board 

or i f  the master had hired or attempted to hire any per

son to form part of the crew of his vessel, that vessel 

and its cargo was liab le  to fo r fe itu re .14

Secretary Hay died at his summer home at New 

Hampshire on July 1, 1905, and was succeeded by Klihu 

Root as Secretary of State . Secretary ‘toot f e l t  that 

the dispute with Newfoundland had many angles which could 

be understood only by those who had first-hand knowledge 

of the local conditions. In the summer of 1905, Root 

made an extensive trip along the Newfoundland coast in 

order to acquaint himself with the conditions there. He 

concluded that clashes between the local fishermen and 

those from distant lands were inevitable. When the

14U.S. Slat Congress, 3d Session, Senate Document 
870, x'rpceedings in tne North Atlantic Coast fisheries  
Arbitration, vT 1S84-86. ' ‘ ' '
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Newfoundlanders gained the right to make the regulations 

fo r the fishing industry they made them in favor of their 

own people. The prohibition against fishing on Sunday 

did very l it t le  harm to the local fishermen but i t  was a 

real hardship and expense to the New England fishermen 

who came to Newfoundland to fieh .^5

Secretary Hoot reached the conclusion that much 

of the legislation  passed by the Newfoundland Parliament 

was prompted by the influence of the large Newfoundland 

fish  companies more than by the interests of the indi

vidual Newfoundland fishermen.^6

Imraediately a fter returning from his Newfoundland 

trip  Root went to see President Roosevelt at Oyster Bay, 

Choate and Lodge going at the same time. The primary 

purpose of this meeting was to discuss the Newfoundland 

fisheries.

Although Secretary Hay had consulted Lodge when 

negotiating a reciprocity treaty with Newfoundland, he 

had not come to a fu l l  understanding with him and had 

fa iled  to take Lodge’s advice about consulting the Glou

cester fish ing interests. Root did not intend to make 

the same blunder. If i t  proved necessary to make a * 6

15rfa n s ill,  op. c l t ., p. 97.

i6Jeasup, oj). c i t . , IX, 83.
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treaty in order to settle the fishery question Root wanted 

Lodge to support it ,  and knowing politics as he did, he 

realized that Lodge could not support a treaty which was 

not approved by the fishermen of Massachusetts.17

Ihe meeting at Oyster Bay rounded out Secretary 

Root’s preparations fo r one of the great international 

cases which he was to argue fo r  the Government through 

the channels of diplomacy and later before the bar of the 

Permanent Court of Arbitration at The Hague. His prepa

ration was sound — personal experience on the spot to 

learn the problem; consultations with Lodge who, as Sena* 

to r from Massachusetts, represented the Gloucester fisher

men and knew what concessions they might be persuaded to 

make; conversations with Choate, the former Ambassador 

to Great Britain, who could give him information about 

the British point of vi @ya, .»owe time later Root mastered 

the vast documentary record of the case, a task which 

Jessup says was "meat and drink" fo r Root.

In early October 1905, the Gloucester fishermen 

reported to Representative Gardner of Massachusetts that 

American fishermen had seen forbidden by the Sfev/foundland 

Government to do any fishing on the treaty coast. On Oc

tober 13, Secretary Root wrote to S ir  Mortimer Durand,

Ib id ., pp. R4-B5.17
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the British Ambassador in Washington» and sent telegraphic 

instructions to Ambassador Reid in London. He instructed 

Reid to represent to the British Foreign Office in an em

phatic way that a l l  questions of treaty interpretation 

should be handled through diplomatic channels and not be 

le ft  to the discretion of Newfoundland o ff ic ia ls .  He said 

that the American Government would stand firm upon the 

recognition of the rights granted American fishermen by 

the treaty of 1818.10

secretary Root was told by Ambassador Reid, in his

reply of October 16, that the Foreign Office had received
\

word from Newfoundland that no interference with the 

rights of American fishermen had been a t t e m p t e d n e v e r 

theless Root wrote a forecful note to the British  ambassa

dor in Washington, telling him that he had been informed 

that American vessels had been forbidden to fish  on the 

treaty coast of Newfoundland; word ho,d also reached him 

that legislation had been passed in Newfoundland which 

violated the American fishermen’s rights; the Act of 

June 15, 1905, authorized Newfoundland o ffic ia ls  to stop

18,Roof to Reid concerning Newfoundland Fisheries 
Question, October 13, 1905. Papers Relating to the I'or.
eign Relations of the United TTSatee , IPOS' '/Washington...
B.C.s The United P> tatea Government Printing Office. 
1906), p. 489.

19Ib id ., p. 490,
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an American vessel while fishing upon the treaty coast 

and force i t  to quit the fish ing grounds, to keep it  

from going to the places where the fish  might be, to pre

vent it  from leaving with the fish  which had been caught, 

and to hold i t  fo r an indefinite time during a search of 

the cargo. I t  was not necessary under this law that the 

fishing vessel be charged with a violation of the laws of 

Newfoundland or even be suspected of having violated 

these laws. Root pointed out that the fact that the New

foundland o ffic ia ls  were members of fishing communities 

which were in active competition with American fisher

men made i t  more likely that the enforcement of this law 

would lead to serious complications fo r both countries.

The Secretary of State went on to say that an

other provision of this law which could make trouble 

was that the presence on. board of an American fish ing  

vessel of fishing gear was considered evidence of an o f

fense against the laws of Newfoundland. He said that i t  

was plain to be seen that this Newfoundland legislation  

was not consistent with the rights of the United States 

under the treaty of 1818 and should be repealed. Root 

told S ir Mortimer Durand that the British  Govemmgnt 

should request the Governor in Council on the island 

to suspend the operation of the Act.20

T 61st Congress, 3d Session, Senate Documento r U # 1 i f •
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The British Ambassador answered Secretary Root’s 

note on October 20, and assured him that he would do 

everything possible to prevent any violations of the 

Treaty of 1818 by the Newfoundland Government o ff ic ia ls .  

On October 22, Root received word from the Ambassador 

that word had been received from the Governor of New

foundland that no steps had been taken to keep American 

vessels from fishing on the treaty coast, and that no 

distinction was being made between registered vessels 

and licensed vessels.21

Appreciation of the manner and good w ill  with 

which the British  Ambassador had handled the situation  

was expressed by Secretary Root. He was probably well 

aware that the Canadian Government would be able, i f  

displeased, to frustrate in London any attempts to ob

tain permanent settlement of the Newfoundland fisheries  

question.

The next fishing season closed without any se ri

ous clashes between the B ritish  and American fishermen. 

During the off-season there was considerable exchange
t

between the State Department in Washington and the For

eign Office in London of detailed legal arguments con

cerning American treaty rights. Root strongly put

21Tansill, op. clt., p. 101.
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forward the argument that the Hewfoundland o ffic ia ls  did 

not have the power to prescribe regulations controlling 

the time and the manner of the use of fish ing rights by 

the American fishermen! however, he intimated that it  

would be possible for the two governments to work out 

regulations which would be acceptable to both. During 

the summer of 1906, a modus vivendi covering the next 

fishing season was agreed upon, the last notes being ex

changed on October 6, 1906.

The Governor-General of Canada, Earl Grey, had 

visited Hew York in March 1906, and Secretary Root was 

invited to v is it  Canada in January 1907. Accompanied by 

his wife and his daughter Edith, Root arrived in Montreal 

on January 18, 1907, going on to Ottawa the next day. He 

was well received, the press fo r the most part was favor

able to him, and there were lunches, dinners, and ample 

opportunity fo r talks with Earl Grey, Lord Strathcona, 

the High Commissioner fo r Canada, S ir  W ilfrid  L&urier, 

the Canadian Prime Minister, and others. Haturally, the 

main topic was the settlement of the outstanding issues 

between Canada and the United States. His main speech 

was given at a banquet of the Canadian Club of Ottawa on 

January 22. Root’ s speech was praised and well received 

generally, but the Canadians s t i l l  f e l t  some resentment 

because of the Alaskan boundary award in 1903 and the
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part played by Root as a member of the Tribunal was s t i l l  

remembered.**'*

Barly in 1907» S ir Mortimer Durand was succeeded 

as British Ambassador by James Bryce. The coming of 

Biyce made the settlement of the disputes with Canada 

and Newfoundland much easier.23

In speaking of the attitude of Canada toward the 

British Ambassador in Washington and of the ab ility  of 

Bryce to perform well the duties required of him,

H. A. L. Fisher says;

A great deal of circumspection was required in 
handling questions which affected the interests of 
the young, proud, and susceptible nation [Canada].
For in the few settlements which had already been 
secured, such as that of the Alaskan boundary, 
Canadians believed that the v ita l interests of the 
Dominion had been sacrificed to British world 
policy. The Canadian movement fo r  independent 
diplomatic representation was consequently already 
strong and could only be countered by a clear demon
stration that the British  Ambassador at Washington 
understood Canadian needs and studied Canadian 
susceptib ilities. The British  Ambassador had then 
to be careful not to interfere in any matter of 
domestic concern to Canada, and ye-t so to employ 
his opportunities that Canada should have no rea
son to regret that she was not directly  represented 
in Washington. In every negotiation i t  was his duty 
to press Canadian interests on the Government of the 
United States and to remind the Canadian Government 
of British or Imperial interests whenever they might 
be affected. The judicious compound of helpfulness, 
watchfulness, and abstinence from undue interference 
was not very easy to arrive a t . ./hen the skeins of

22jessup, op. pit.. II, 87-89.
23Ibid.. pp. 89-90.
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diplomacy became tangled Bryce adopted a procedure 
hitherto almost unprecedented. He either put him
se lf into a train and rushed up to Ottawa to inter
view the Canadian statesmen, or else he invited the 
members of the Canadian Government to meet him in 
Washington. Personal intercourse solved many a 
question which might otherwise have proved intract
able . **

Bryce made a place fo r  himself in the group with 

President Roosevelt and Secretary Root, with whom he es

tablished a close and lasting friendship. Bryce and 

Karl Grey were good friends, and by visiting Canada he 

did much to remove the long-established feeling that the 

British Ambassador in Washington usually sacrificed  

Canada’s interests in order to court favor with the 

United States.

The growing accord between Bn gland and the United 

States was not allowed to change the convictions of the 

ioreign Oifice with regard to the more important ques

tions which were involved in the Newfoundland fisheries  

Controversy. The British  Government asserted that accord

ing to the Treaty of 1818 American fish ing vessels as such 

were given no fishing rights, but the fishing rights were 

given only to the inhabitants of the United States and 

that the inhabitants were bound to conform to such New

foundland laws and regulations as were reasonable and 24

24H. A. L, Fisher, James Bryce (New York: Mac 
millan Co., 1927), I I .  9-10“ —
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consistent with the exercise of their Treaty rights. The 

Government of the United States asserted that the rights 

of the Americans might be exercised irrespective of any 

Newfoundland laws o r regulations, and agreed that s ince 

ships , s tr ic t ly  speaking» could have no rights or duties, 

whenever the terra was used i t  was only a convenient or 

customary form of describing the owners* or masters* 

rights. They considered it  unimportant which term was 

used.**®

S ir Edward Grey, in June 1907, said that the prin

cipal question involved vías that of applying the regula-
s
tions of Hewfoundland to American fishermen. He proposed 

a modus vivendl under whose provisions the United States 

Government would yield every important point fo r  which 

the Foreign Office had argued. American fishing vessels 

should enter and clear a*t Newfoundland custom-houses; the 

use of purse seines was forbidden; fish ing on Sunday was 

not allowed; and American vessels were to be required to 

pay light dues upon entering Newfoundland port».

This proposition was not acceptable to Root.
1

S ir  Edward Grey was demanding big concessions from the 

United States and giving nothing in return. /hen Ambassa

dor Reid wrote to Grey on July 12, 1907, he presented

25Tansill, op. cit., pp. 113-14.



Secretary Root’ s viewpoints very plain ly. He said that 

the State Department thought that to give up the right 

to hire local fishermen and at the same time to re lin 

quish the use of purse seines and Sunday fishing would 

make the Treaty stipulation of no value to the United 

States. I t  was apparently useless to endeavor to per

suade the British and American Governments to view this 

matter in the same light. I t  was thought advisable to 

refer the fishermen’s dispute to arbitration before the 

Hague Tribunal fo r  settlement. In the meantime the 

Kodua vivendl in use could be renewed and the British  

Government should understand that American fishermen in 

tended to use purse seines unless it  was plainly admitted 

that they could ship Mewfoundlanders as part of their 

c raws.26

An offer of arbitration was f i r s t  made by Ambas

sador Held to Earl Grey in a conversation with him on 

July 10, 190?, and two days later the proposal was ioade 

in a note. Twelve days had elapsed when Earl Grey told 

Reid that the Foreign Office had decided to accept the 

proposition in principle, and were at that time consult

ing with the o ffic ia ls  of Newfoundland about the arbitra

tion and the question of a temporary modus vivendi. After

83

26Ibid., p. 115.
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two weeks had passed, ambassador Reid wrote to President 

Roosevelt telling him that the arbitration proposal had 

been orally accepted and that 3 ir Robert Bond, who had 

been against the idea earlie r in the summer, had made no 

trouble about i t ,

Th® mod us vivendi brought about by an exchange of 

notes between Ambassador Reid and Sir Sdward Grey Septem

ber 4-6, 1907, was similar to the one reached in October 

1906, except that in 1907 Secretary Root made the conces

sion of giving up the use of purse seines by American 

fishermen.27

James Bryce and Secretary Root succeeded in having 

a general arbitration treaty between their two countries 

signed on April 4, 1908. The provisions of the treaty 

were as follows;

Article I . I t  a-pecif ied that differences of a 
legal nature or relating to the interpretation of 
treaties existing between the two countries which 
have proven impossible to settle by diplomacy shall 
be referred to the Permanent Court of arbitration  
at The Hague provided they do not affect the vital 
interests, independence or honor of the two coun
tries and do not concern the interests of the third 
parties.

Article I I .  In each individual case the High 
Contracting Parties before appealing to the Court 
at The Hague shall conclude a special agreement de
fining clearly the matter in dispute, the scope of 
the powers of the Arbitrators, and the periods to 
be fixed fo r the formation of the Arbitral Tribunal

27Ibid .
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and the several stages of the procedure. These 
special agreements « i l l  he made hy the President 
of the United States, hy and with the advice and 
consent of the United States Senate. His Majssty*s 
Government reserving the right before concluding a 
special agreement in any matter affecting the in
terests of any self-governing Dominion of the B rit
ish Umpire, to obtain the concurrence therein of 
the Government of that Dominion.

Such Agreements shall he binding only when con
firmed hy the two Governments hy an exchange of 
Ho tes.

Article I I I .  The present Convention shall he 
ratified  by the President of the United States hy 
and with the advice and consent of the Senate of 
the United States, and hy His Brittanic Majesty.
The ratification shall he exchanged at Washington 
as soon as possible, and the Convention shall take 
effect on the date of the exchange of its ra tific a 
tions .

Article IV. The present Convention is con
cluded fo r a period of five years, dating from the 
day of the exchange of its ra tifica t io n s .28

In May 1908, Root sent Bryce a draft which con

tained the questions which should be submitted to the 

Tribunal for arbitration. A request was sent to Canada 

and Newfoundland to draw, up sim ilar proposals. S ir  Robert 

Bond and J. 3. Swart did as they were asked and thus the 

way was cleared for the signing of the special agreement 

of January 27, 1909.29

Secretary Root was hopeful that this special 

agreement would bring about not only a jud ic ia l inter

pretation of the Treaty of 1818, but that it  would also

28Malloy, op. c l t .. I ,  814-15.

29Tanalll, op. c l t ., pp. 115-16.
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aet up the me ana necessary fo r settlement by arbitration  

of a l l  future disputes between the two countries about 

the fisheries, in Article IV, i t  was specified that the 

Tribunal waa to reoomraend rules and a method of procedure 

under which a l l  future questions which might arise with 

regard to the exercise of liberties could be decided in 

accordance with the principles laid down in the award.

I f  the High Contracting Parties did not adopt the rules, 

then any difference of opinion as to the interpretation 

of the Treaty of 1818 should be referred to the Permanent 

Court at The Hague fo r  a decision.

I t  was agreed that there should be one American 

member of the Tribunal and one subject of the King, and 

these offices were f i l le d  by the Honorable George Gray,

Judge of the United States Circuit Court of Appeals, and 

S ir Charles Pitspatrick,* Chief Justice of the Dominion of 

Canada. Three neutral members were appointed: A. F. de Sav- 

ornin Lohman, Minister of the State in the Netherlands;

Luis Maria Drago, former Minister of Foreign A ffairs in the 

Argentine Republic; and Doctor Heinrich Lamraasch, Professor 

of International Law at the University of Vxenna and mem

ber of the Upper House of the Austrian Parliament. Doctor 

Lanmasch was to act as umpire and to preside over the ses

sions of the Tribunal. The choice of Doctor Lamraasch and 

Doctor Lohman as members of the Tribunal was satisfactory
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because both had had previous experience in important in-
30ternational arbitrations. The Agent fo r the United 

States was Chandler P. Anderson. The Counsel were Elihu 

Hoot. George Turner, Samuel J. Elder, Charles B. Warren, 

James Brown Scott, and Robert Lansing.

The agent fo r Great Britain was the Honorable 

Allen B. Aylesworth, K.C., Minister of Justice fo r Canada. 

The Counsel were; the Right Honorable S ir William 3. Rob

son, K.C., 11.?.; the Honorable 3 ir Edward P. Morris, LL.D., 

K.G., Prime Minister of Newfoundland; the Honorable Donald 

Morison, K.C., Minister of Justice of Newfoundland;

S ir James 3. Winter, K.C. Mr. John S. Ewart, K.C.;

Mr. W. H. T illey ; Mr. Raymond Asquith; Mr. Geoffrey Law

rence; Mr. Haraar Greenwood; Messrs. Blake and Redden; 

So lic ito rs .31

The matter under* consideration in the North Atlan

tic  Fisheries Controversy was much more complicated and of 

a longer duration than the Alaska Boundaiy dispute. I t  

had been a source of constant irritation  from pre-Revolu-

tionary days and had involved the very livelihood of the
/

fishermen of Canada, Newfoundland, and the United States. 

There had been a great advance in Anglo-American relations 30

30Keenleyaide, op. c i t . . pp. 274-75.

° *T an a i l l ,  op. c i t . . p.  117, n.98.
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and In international good sense since 1903, and the con

duct and outcome of the arbitration was a credit to a l l  

concerned.38

Seven questions which included a l l  the important 

controversies which had arisen with regard to the inter

pretation of the Treaty of 1818 and which the United 

States and Great Britain agreed to arbitrate were set 

forth in the f ir s t  artic le  of the special agreement of 

January 27, 1909. The seven questions were as follows:

(1 ) Can Great Britain regulate (a ) without the 
consent of the United States the hours, days, or 
seasons when fish  may be taken on the treaty coasts, 
such regulations being of a "reasonable character"; 
(b ) the methods, means and implements to be used in 
taking fish  or in oariying on fishing operations 
upon such coasts; and (c ) any other matters of a 
similar nature relating to fishing? (2 ) Can the in
habitants of the United States in the prosecution of 
the fisheries rightly employ as members of the fish 
ing crews of their vessels persons not inhaoitants 
of the United States? (3 ) Can the exercise of the 
fishing liberties referred to in the Convention of 
1318 be subjected, without the consent of the United 
States, to the requirements of entry, or report at 
custom houses or the payment of ligh t and harbor or 
other dues or any other sim ilar requirement or con
dition or exaction? (4 ) Can the right of American 
fishermen to enter certain bays or harbors for  
shelter, repairs, wood or water, and fo r no other 
purposes whatever, be made conditional upon, the pay
ment of light or harbor or other dues, or upon en
tering and reporting at custom houses? (5 ) From 
where must be measured the three marine miles of 
any of the coasts, bays, creeks or harbors referred 32

32Skelton, Life and Letters of S ir W ilfrid  
Laurier. I I ,  361. -------------------------- ----- ----- *
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to in the Treaty of 1818? (6) Have the inhabitants
of the United. States, under the Treaty of 1818 or 
otherwise, the liberty  to take fish  in the bays, 
harbors and creeks on that part of the southern 
coast of Newfoundland which extends from Cape Ray 
to Q,uirpon Islands, or on the Magdalen Islands?
(7) Are the inhabitants of the United States whose 
vessels resort to the treaty coasts fo r the purpose 
of exercising the liberties referred to in artic le  
I of the Treaty of 1818 entitled to have fo r those 
vessels, when duly authorized by the United States 
in that behalf, the commercial privileges on the 
treaty coasts accorded by agreement or otherwise 
to United States trading vessels gene ra lly  ?33

On June 1, 1910, the Tribunal being assembled at 

The Hague, Mr. Lammasch took the chair as President. In 

referring to the Fisheries dispute in his address, he 

said that in the ten years of the Permanent Court’s ex

istence no more important or older case had been submit

ted.

Matters of great importance have been adjusted 
in tiiese modest provisional rooms, soce of them in
volving the most delicate questions of sovereignty 
and national pride, a l l  implicating intricate prob
lems of international law.

Hut perhaps never t i l l  now has there been in
trusted to an arbital tribunal a question of such 
gravity and oi so complex a nature as in the present 
case of almost secular standing. Many of the docu
ments in this case are prior to tue independence of 
the United States of America, some of them go as fa r  
back a© the seventeenth century. Upwards from 1818, 
during more than 90 years, the questions implicated 
in the present arbitration have been the subject of 
almost uninterrupted diplomatic correspondence and 
transaction, and more than once they have brought the 
two great sea-faring nations of Europe and America to 
the verge of the extremities of war.33 34

33Malloy, op. o it .. I ,  836-37.

^Senate Document 870, op. c i t ., p. 36.
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The meetings of the Tribunal opened on June 1, 

1910, arid heard oral arguments until -august 12, 1910.

The judgment of the Tribunal was given on September 7, 

1910, a rapid disposal of a case so complex.

Mr. Root began hia argument fo r the United States 

on August 2, and i t  lasted fo r six  days. I t  was an im

pressive presentation and showed that he had a moat un

usual mastery of the facts of the case.35 I t  was b r i l 

liant from a legal point of view, and required a near 

miracle of organisation of the monumental mass of material 

dealing with the fisheries question. Root said:

I tried to present the case to the Tribunal 
from die point of view not of an international 
lawyer, or of a statesman, but from the point of 
view of a fisherman. I thought it  was really  a 
conflict not between two governments but merely 
between two groups of fishermen.36

The decisions rendered by the Tribunal on the
*

seven questions above quoted were in brief as follows:

( l )  that Great Britain had the inherent sovereign 
right, without the consent of the United States, to 
make reasonable regulations, not in violation of the 
convention, as to the exercise of the liberty to take 
fish  referred to in Article I of the convention, the 
question of reasonableness to be determined by an

XtZ
'a*'or Uit text of the argument, see Klihu Root, 

North Atlantic Coast Ftaharles Arbitration at The Hague. 
Arguraent on Behalf' of the United :vtstea," edited by Robert 
Bacon and James Brown Scott (Cambridge: Harvard University 
Press, 1917/.

36Jeasup, op. cit., II, 93-94.
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impartial authority; (2 ) that inhabitants of the 
United States have the right to employ as members 
of the fishing crev/s of their vessels persons not 
inhabitants of the United States; (3) that the in
habitants of the United States "should not be sub
jected to the purely corame rei a l formalities of re
port, entry and clearance at a custom house, nor to 
light, harbor or other dues not imposed upon New
foundland fishermen," although American fishing  
vessels might be required to report i f  reasonable 
conveniences for doing so are at hand; (4 ) that the 
right granted under the convention to American fish 
ermen to enter bays, or harbors on the non-treaty 
coast T o r  the purpose of shelter and of repairing 
damages therein, of purchasing wood and of obtain
ing water" wag not dependent upon the payment of 
dues, or of entering and reporting at custom houses 
at these places, ae such requirements would be "in 
consistent with the grounds upon which such p riv i
leges rest"; (5) that, in interpreting the right 
renounced by the United States to take, dry or cure 
fish on or within three marine miles of any of the 
coasts, bays, creeks, or harbors of His Britannic 
Majesty’s Dominions in America, the word "bays'* 
must be construed as applying to geographical bays, 
the three marine miles being measured "from a 
straight line drawn across the body of water at 
the place where i t  ceases to have the configura
tion and characteristics of a bay", but that at a l l  
other places ” the three marine miles are to be 
measured following the sinuosities of the coast", 
and that as to certain bays, the procedure fo r the 
limitation of which vías not particularly specified  
’ the limits of exclusion shall be drawn three miles 
seaward from a straight line across the bay in the 
part nearest the entrance at the f i r s t  point where 
the width does not exceed ten miles"; (6 ) that in 
habitants of the United States have the liberty of 
fishing ' in the bays, creeks and harbours of the 
treaty coasts of Newfoundland arid the Magdalen 'Is
lands"; and (7) that inhabitants of the United 
States whose vessels resort to the fish ing grounds 
for the purpose of exercising the liberties granted 
in Article I of the convention of 1818, are entitled  
to the commercial privileges on those coasts ac
corded by agreement or otherwise to the United 
States trading vessels generally, "provided the 
Treaty liberty of fishing and the commercial
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privileges are not exercised concurrently."

There was only one dissenting voice with regard 

to the findings of the Tribunal. Doctor Luis Maria Drago 

did not agree with the other arbiters on the answer to 

Question Yf He thought that the convention was meant to 

exclude American fishermen, unless they were exp licitly  

admitted, only from such bays ae were British  te rrito ria l 

water. Consequently, he argued that the Tribunal was 

obliged to define what were British  bays on the treaty 

coasts. He would have adopted as part of the award and 

not as a recommendation, the ten-mile measure consist

ently used in British fishery agreements .

The decisions handed down were, in almost every 

instance, based upon a compromise having some ju s t ific a 

tion in each case. The primary purpose was to settle  

the problems in a practical and workable way, so that 

further clashes would be avoided. The award was, a l l  

things considered, satisfactory to both parties, but it  

was decided, as Article X of the Root-Bryce Agreement 

provided, to revise the Hague decisions. In order to

37Hackworth, op. c i t . . I ,  787-88.

K. Corbett, The Settlement of Canadian- 
American Disputes (Hew Haven: Yale University Press,
1^57 )";" p". 46 .

37

3%alloy, op. cit., I, 840.



accomplish this, a jo in t commission met at Washington, 

and on July 20, 1912, a fin a l and definite settlement 

was announced, The changes made hy this commission were
i

not v ita lly  important but were intended to do away with 

any possible charges of in justice, and to set up the or

ganization necessary to take care of any further trouble 

in the years to come. The fin a l agreement was as follows;

Article 1. A ll further laws fo r the regulation 
of fisheries passed by Canada, Great Britain or New
foundland shall be promulgated and come into opera
tion within the f i r s t  fifteen  days of November each 
year, unless intended to apply to the conduct of 
fishing between the period from November to February, 
when i t  shall be promulgated at least six  months be
fore the f ir s t  of February. These laws shall be pub
lished in the London Gaze tte , the Canada Gaze t ta. and 
the Newfoundland Gazette. The dates fixed here for 
promulgation, may be altered a fter ten years, on the 
agreement of the Mixed Fishery Commission. I f  the 
government of the United States should object to 
any such laws, as inconsistent with the Treaty of 
1818, i t  may notify the government o f Great Britain  
within forty -five  days and may request that the said 
law be submitted to .the Permanent Mixed Fishery Com
mission fo r  decision. I f  the law is not contested, 
or i f  it  is contested, but declared to be reasonable, 
i t  shall come into force; i f  declared unreasonable 
i t  shall not be applicable to the inhabitants of the 
Ifciited States. A Permanent Mixed Fishery Commission 
shall be established fo r  Canada and another fo r New
foundland. The United States sha ll appoint one mem
ber to each, and a l l  shall be appointed fo r five  
years. The third member in each case shall be agreed 
upon by the two national members, or fa ilin g  such 
agreement, shall be appointed by the ^ueen of Holland. 
The two national members must be sumaoned by Great 
Britain within thirty days of the date of the protest 
by the United States. I f  they are unable to agree, 
a third member sha ll be added, and a majority de
cision shall be fina l and binding.

Article 2. In the matter of bays it  is agreed 
that " the limits of exclusion shall be drawn three
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miles seaward from a straight line across the hay 
in the part nearest the entrance at the f i r s t  
point where the width does not exceed ten miles.'*
Here follows a definite settlement in regard to 
certain well-known hays, specifically  excluding 
from this agreement any connection with Hudson 
Bay,

Article 3. I t  was agreed that the declaration 
of any or a l l  the hays on the coast of Newfoundland, 
does not require consideration at present.

Article 4. This agreement was to he ra tified  
hy the President and the Senate of toe United 
States and hy His Britannic Majesty.40 41

The fin a l agreement was received with approval in 

the four countries concerned, and toe entire course of 

the arbitration showed plainly the possib ilities of in

ternational adjudication when each side shows w illin g 

ness to make concessions and to agree upon a just deci

sion .

The fisheries controversy had for years been a 

touchy spot in toe international relations of the English- 

speaking people and at times seemed about to embroil those 

people in war. Now i t  had been proven that with good w ill  

and a fter several months of sincere and harmonious efforts  

this irritating  question had been eliminated. Elihu Root, 

Lord Bryce, and Sir Edward Grey deserved much of the 

credit fo r bringing these negotiations to a successful 

culmination.4*1

40Keenleyside, op. c i t . , pp. 286-88.

41Ib id . , pp. 288-89.
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Root wrote to an old. friend, Willard Bartlett, 

from Clinton, on September 9, 1910, that he considered 

the three months work on the Tribunal at The Hague the 

hardest three months work he had ever done in hia l i f e .  

Some people called the award a victory fo r  Great Britain  

because the main points for which she argued were upheld. 

Evidently, the fishermen of Gloucester were satisfied  as 

the Gloucester Board of Trade sent Mr. Root congratula

tions. Former Ambassador Joseph H. Choate, who had 

worked on the fisheries problem in years past, wrote to 

Root on September 19, 1910, congratulating him upon the 

successful outcome of the arbitration at The Hague. He 

said he fe l t  that the United States had gotten a l l  they 

ought to have and he attributed i t  to Root’s masterly 

argument of the case.

In replying to Choate on September 21, 1910,

Root remarked that, in his opinion, the United States 

had fared quite well at The Hague, a l l  things considered. 

He told Choate that the case was a hard one, and was made 

even harder by the fact that one of the judges had made 

his decision against the United States before the argu

ments began.

President Taft warmly congratulated Mr. Root on 

the outcome of the arbitration and extended his personal 

thanks to Root fo r going to The Hague and representing
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the country.42

The successful settlement of the case marked the 

passing of another milestone in the relationship between 

the United States and her neighbor to the north. The 

peaceful settlement by arbitration of a century-old con

troversy concerning the North Atlantic Fisheries was 

proof that the governments of the United States and 

Canada were w illing and able to do whatever would best 

promote the welfare of their respective countries and 

bring about a happier, more peaceful and beneficial re

lationship with one another.

Jessup, op. c i t . ,  I I ,  92-98.



CHAPTER IV

CONCLUSION

The reading, research, and study involved in the 

writing of this thesis lead one to the conclusion that 

the relation between the United States and Canada, the 

two great English-speaking countries of North America, 

had reached a stage where it  had become apparent to Great 

Britain that Canada had outgrown her colonial status and 

as a Dominion in the British Empire was strong enough and 

important enough soon to be given the power to settle her 

own affa irs by treaty and arbitration, particularly so 

far as her negotiations with the United States were con

cerned.

The belligerent attitude manifested by President 

Theodore Roosevelt, had i t  not been balanced by the more 

tactful manner of such statesmen as John Hay, Henry White, 

Joseph Choate, Klihu Root, and others, could have led to 

open warfare. By the c Iobs nf Taft’ s administration, it 

was clearly discernible that the attitude manifested by 

the United States toward her northern neighbor had become 

less condescending and belligerent.

The settlement by means of arbitration of the 

three long-standing irritants which form the subject of 

this thesis, namely, the Alaska Boundary Dispute, the
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Bering Sea Controversy, and the North Atlantic Fisheries 

question, gave to the world a technique for the peaceful 

sottle merit of disputes between nations.

This study of the negotiations necessary fo r the 

establishment of amicable relations between the United 

States and Canada makes one more appreciative of the in

ternational co-operation and respect which each of these 

nations accords the other at the present time. The peace

fu l settlement of the important issues discussed in the 

foregoing pages is a big factor in their attitude.
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North Atlantic Fisheries Arbitration at The Hague are set 

forth in United States Senate Document, No. 870. The in

formation contained in these twelve volumes is indispen

sable fo r  research on the complicated question of the 

North Atlantic Fisheries. An important primary source in 

the study of the Fur Seals Arbitration is to be found in 

the sixteen volumes of the United States Senate Lxecutive 

Document, No. 177. Material found in volumes I and I I I

was most helpful.



Papers Relating to the Foreign Relations of the 

United States aye requisite to a study of negotiations of 

an international charac ter s uoh as those forming the sub

ject of this thesis.

An excellent source hook fo r  the texts of trea

ties» conventions» and agreements pertinent to the set

tlement of the controversies involved in this thesis is 

William M. Malloy*e Treaties» Conventions, International 

AQ ts , Protocols, and Agreements Between the United States 

of Amerioa and Other Powers 1776-1909.

The Letters of Theodore Roosevelt, edited in four 

volumes by E l ting E. Morison, proved an excellent source 

of primary material, and the chronological arrangement of 

the letters greatly fac ilita tes  the locating of spec if  io 

correspondence . An in s i gh t in to the pe rs onal as well as 

the po litica l relationship of Theodore Roosevelt and 

Henry Cabot Lodge is gained by reading the correspondence 

contained in the two volumes of Selections from the Cor

respondence of Theodore Roosevelt and Henry Cabot Lodge, 

1884-1918, by Henry Cabo t Lodge.

Of the numerous excellent secondary works ava il

able on the subject of this thesis, X found most valuable 

Charles Cal lan Tans i l l ’s Canadian-American Relations, 

1875-1911. This work of Professor Tansill, based as it

is on the author’s vast research in both published and
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unpublished documents pertaining to the controversies 

between Canada and the United States, is important to any 

student of Canadian-Ameriean relations. Its scholarly 

documentation makes i t  practically a source book. Canada 

and the United States, by Hugh L. Keenleyside, gives a 

clear presentation of the disputes between Canada and the 

United States. I t  is fine fo r background.

The two-volume work, Slihu Root, by Philip C. 

Jessup, has a bibliography which is especially fine as a 

guide to sources of information concerning the disputes 

discussed in this paper. For the Canadian viewpoint, I 

found good material in the two volumes of Life and Let

ters of S ir W ilfrid  Laurier by Oscar D. Skelton.
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