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INTRODUCTION

Although the picture that we have of James Bos
well has been constantly changing in recent years, 
many students retain the impression that the great 
biographer was something of a fool or a buffoon who 
hovered at the coattails of the great, taking down 
their conversations, noting their gestures and effac
ing himself in the presence of his superiors- This is
a distorted impression which has been fostered by Lord
\
Macaulay's essay in the Encyclopedia Britannica which 
painted Boswell in just such a light. The truth is 
that Boswell, although delighting in the company of 
the great, also envisioned fame for himself.

Once, when David Garrick, the celebrated actor, 
remarked to him that someday he would be a great man, 
Boswell was properly flattered. However, he was a 
man who obeyed the maxim, "Know Thyself," and recorded 
the following reaction to the remark:

What he meant by my being a great man I can 
understand. For really, to speak seriously, I 
think there is a blossom about me of something 
more distinguished than the generality of man
kind. But I am much afraid that this blossom 
will never swell into fruit, but will be nipped
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and destroyed by many a blighting heat and 
chilling frost. Indeed/ I sometimes indulge 
noble reveries of having a regiment, of getting 
into Parliament, making a figure, and becoming 
a man of consequence in the state. But these 
are checked by dispiriting reflections on my 
melancholy temper and imbecility of mind. 1
It was his desire to associate with the great 

that led to his own fame, for his intimate knowledge 
of Dr. Johnson led to the production of the unique 
Life of Johnson which assures Boswell a permanent 
place in the history of Letters. As Chauncey B.
Tinker remarks, "Greatness may be linked with folly."2 
And indeed Boswell is known today as a great libertine 
as well as a great biographer.

Although Boswell's reputation was assured by the 
publication of the monumental biography, it is impor
tant to remember that he was, by profession, an 
advocate, and was more or less active for almost 
thirty years in the law-courts of Scotland and England.

^Boswell's London Journal, ed. Frederick A.
Pottle, The Yale Edition of Boswell's Papers (New York: 
McGraw-Hill Book Co., Inc., 1950), p. 161.

2Chauncey B. Tinker, Young Boswell (Boston: 
Atlantic Monthly Press, 1922), p. 5.

The
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This facet of his career is often passed over by the 
student of English Literature, who is usually more 
interested in Boswell the writer than in Boswell the 
advocate. Fortunately, recent discoveries of his 
notes and journals have made it possible to learn a 
great deal more about Boswell and his thoughts, 
friends, and activities. He had a biographical in
terest in himself as well as in others and he has left 
an unparalleled record of his life and times. These 
writings were lost for years in the archives of various 
Boswell descendants whose stern Presbyterianism was 
offended by the history of their uninhibited ancestor. 
The journals were discovered and purchased in 1928 and 
1937, after extended negotiations, by Colonel Ralph 
Isham, who later sold the collection to Yale Univer
sity. The journals contain many scattered references 
to law cases, legal problems, and professional acti
vities, but these items are often buried among other 
topics. Therefore, these many scattered allusions 
have been brought together in this thesis in an at
tempt to bring this aspect of Boswell's life into
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focus. His literary activities on behalf of his 
clients, a fascinating part of his career as an 
advocate, have been discussed. The comments of 
critics and students of law have also been included 
in an effort to evaluate his career as an attorney in 
general as well as his work as a counsel in particular 
cases, such as the Douglas Cause and the Hastie Case.
A further interest in this study of Boswell's life as 
an advocate is the influence on his legal affairs of 
one of the great minds of his generation, Dr. Samuel 
Johnson.

Bertrand Bronson has made a very wise observation 
about James Boswell:

Boswell in person is such a collection of assets 
and liabilities, of genius and imbecility, kindli
ness and malice, loyalty and betrayal, boundless 
vanity and abject humility, high spirits and bottom
less depressions, lofty resolutions and headlong 
plunges, intellectual hunger and sensual debauchery, 
love of cloud castles and passion for factual truth, 
that his account is very difficult to cast up. 3

3Major British Writers, ed. Walter J. Bate, et.al.
(New York: Harcourt-Brace, 1959), I, 847.



5

Boswell's account is indeed difficult to cast up. 
However, after evaluating the existing evidence on his 
legal career, it is possible to attempt an evaluation. 
He had the potential in brains, education, and pro
fessional contacts to become a great lawyer, but the 
circumstances of his life were such that he did not 
attain much recognition in his chosen profession.
That this is so was due in great part to the fact that 
James Boswell was more interested in London and its
gay circle of friends than he was in Edinburgh and the

\

dull routine of the courts. He was more interested in 
sensational cases with strange angles than he was in 
the routine cases that take up the average lawyer's 
time. Indeed, it is true that his most enthusiastic 
legal interest was in executions.

This lack of attainment in his legal career is 
not to be lamented, however, because Boswell has left 
a fascinating record, when the many pieces are put 
together, of legal practices in the eighteenth century 
and a glimpse into the souls of his clients. Finally, 
it is possible to rejoice that his career as a lawyer
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did not equal that of Blackstone or Chambers, for had 
Boswell devoted his life to the courts, the greatest 
English biography would probably never have been 
written,



CHAPTER I
JAMES BOSWELL'S LEGAL CAREER

James Boswell, like many other young men, was 
opposed to his father's wishes. Although his father, 
Lord Auchinleck, wanted his son to become an advocate 
like himself, young James had other ambitions. During 
his student days, first at Edinburgh University and 
then at Glasgow, Boswell had sporadic thoughts about 
becoming a priest of the Roman Catholic Church. At 
other times, he envisioned a glamorous life in London 
as a member of the royal Guards. His stern Scotch 
father was not to be swayed. In a letter to his 
schoolmate and lifelong confidante, William Temple, 
James describes his regimen at the University of 
Edinburgh:

I can assure you that the study of law here 
is a most laborious task. From 9 to 10, I attend 
the law class, from 10 to 11 the Astronomy; from 
11 to 1, study at home; and from one to 2 attend 
a college upon Roman Antiquities. The afternoon
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and evening I likewise spend in study.
16 December, 1758 ^

In another paragraph to the same friend, Bos
well discusses his lack of interest in Scotland and his 
longing for the glamorous life in London:

But consider my particular situation. A young 
fellow whose happiness has always centered in 
London, who had got his mind filled with the most 
gay ideas, consider this poor fellow hauled away 
to the town of Edinburgh-obliged to conform to 
every Scotch custom, or be laughed at— 'Will ye 
hae some jeel?' Oh fie! Oh fie!

1 May, 1761 * 2
All during his life, James Boswell regretted 

the fact that he and his father were not kindred 
spirits; this disagreement about a career choice is 
just one manifestation of an elementary personality 
conflict between the reserved and dignified judge and 
his enthusiastic, emotional son. During the early days

-*-Chauncey B. Tinker (ed.), The Letters of 
James Boswell (2 vols; Oxford: The Clarendon Press, 
1924), I, 6.

2Ibid • / p. 8.
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of his friendship with Dr. Johnson, Boswell confided 
to him something of this father-son conflict:

I expressed a regret that I could not be so 
easy with my father, though he was not much older 
that Johnson . . . .  JOHNSON: 'Your father is a
judge in a remote part of the island, and all his 
notions are taken from the old world . . . .  
Besides, Sir, there must always be a struggle 
between a father and son, while one aims at power 
and the other at independence.' I said, I was 
afraid my father would force me to be a lawyer. 
JOHNSON: '. . .one man may lead a horse to the
water, but twenty cannot make him drink.' 3

Lord Auchinleck, however, did make young James drink.
In the end, his will prevailed and his young son
settled down to study law. The reversal of this plan
caused Boswell to write in his Commonplace Book:
"Boswell had a great aversion to the law, but forced
himself to enter upon that laborious profession in
compliance with the anxious desire of his father, for

4whom he had the greatest regard."

^James Boswell, The Life of Samuel Johnson, LLP, 
ed. George B. Hill (6 vols; Oxford: The Clarendon Press, 
1934-1950), I, 426-427. This is the edition of the Life 
that will be used throughout the thesis.

^Chauncey B. Tinker, Young Boswell (Boston: The 
Atlantic Monthly Press, 1922), p. 27.
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In August of 1763, after consenting to accept
his father's decision, James Boswell journeyed to
Utrecht to take up the study of law. At this important
moment in his life, Boswell wrote:

I came to town to go into the guards. How 
different is my scheme now! I am now upon a less 
pleasurable but a more rational and lasting plan. 
Let me pursue it with steadiness and I may be a 
man of dignity. My mind is strangely agitated. 5 *

The story of Boswell's dissipations while in
school in Scotland is well known, but it is important
to note that he did not waste all his time on amorous

\

adventuring and wild revelry. It is clear that he was 
not unprepared for the legal curriculum at Utrecht.
Dr. J.T.T. Brown, an expert on Scots law, has noted the 
following facts about Boswell's legal education: "It 
is a mistake to suppose, as most critics do, that 
Boswell wholly dissipated the four years spent at 
Edinburgh and Glasgow Universities, and went to Utrecht
ill prepared to benefit from tuition there. The

6opposite is true." Dr. Brown also notes the fact

5Boswell's London Journal, p. 161.

As quoted m  Tinker, Young Boswell, p. 29.6
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that young James had passed his trials as a civilian 
for admission to the Faculty of Advocates before he 
left home as proof for the proposition that he had 
attained some benefit from his early university years 
in Scotland.

Lord Auchinleck had several reasons for wishing 
his son to study law in Holland. The Dutch juriscon
sults enjoyed an outstanding reputation among European 
jurists; also, Lord Auchinleck had studied at Leyden 
during his university days; and the Boswells had 
relatives living in Holland. As young Boswell was in
terested in civil law, he had another reason for choos
ing the University of Utrecht: the chance to study
under Professor Trotz, Professor of Civil Law at 

7Utrecht.
Although Boswell's journal of his stay in

gHolland has never been found, many notes and memor
anda for the Dutch journal have survived, as well as 
letters and other intimate records; thus, it is 7 8

7Ibid., pp. 28-40, passim.
8He entrusted it to a friend, the Reverend 

Robert Brown, who lost it somewhere between London and 
Scotland.



12

possible to learn something about his studies in 
Holland and his feelings at this time. Professor 
Pottle remarks:

Boswell, who liked to buttress his resolution 
by times and seasons, had resolved that he would 
reform on the day he left England for Holland. He 
did. For ten months in Holland he was by heroic 
effort modest, studious, frugal, reserved, and 
chaste. And he almost went out of his mind. ^

Over and over again, in his letters and memor
anda, Boswell notes his desire to study hard and to
overcome his natural tendencies to melancholia and

\dissipation. In a note to Dr. Johnson, he expresses 
his firmness: "Thus prepared I resolutely determined
to return to Utrecht to fix myself down to a regular 
plan, and to persist with firmness and spirit, and 
combat the foul fiend." (23 September, 1763) 9 10 
A letter to Temple reveals his monastic routine:

I get up every morning at seven. I read Ovid 
until 9, then I breakfast. From ten to eleven I 
read Tacitus. From eleven to twelve I am shaved 
and dressed every day. From twelve to one I hear 
a lecture upon civil law, from one to three I walk

9Boswell in Holland, ed. Frederick A. Pottle, 
The Yale Edition of Boswell's Papers (new York: McGraw- 
Hill Book Co., Inc., 1952), p. xiii.

10Ibid., p. 18.
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and dine. From three to four my French master is 
with me. The rest of the day is spent in reading 
different books and in writing.

13 September, 1763
However, it is extremely doubtful that Boswell passed 
every day of his stay in this fashion. He did have 
time for traveling on vacations and for attending many 
social functions at the home of a certain Zelide, with 
whom he was in love at this time.

A later letter to Temple sounds another note:
I am now so sadly clouded that I cannot see the 

advantage of my studies. But this must pass. I 
have been tormenting myself with abstract questions 
concerning Liberty and Necessity . . . .  I have 
truly a dark disposition . . . .  I despise myself 
for having been so subdued by gloom, and I will not 
allow myself the vanity of being melancholy.

23 March, 1764 "L̂
After a year of such variations of temperament 

and application, Boswell records this final impression 
of his life as a student in a letter to Dr. Johnson:

I have now completed my letter at Utrecht, have 
improved in knowledge, and have made the most of 
the company here. In short, I have passed nine

11

~^Ibid., p. 28. 

12Ibid., P* 195.
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months in Holland to rational purpose, and to the 
satisfaction of my worthy father.

11 June, 1764 13
Thus, after attempting for many years to sub

vert his father's plans for him, James Boswell, in June 
of 1764, congratulates himself on his great industry 
and self-mastery and departs from Utrecht, having com
pleted his studies satisfactorily. His plans, however, 
did not permit him to return immediately to Scotland to 
enter into his profession. As a reward, his father 
permitted him to finish his education as a gentleman 
by making an extended tour of the continent. Thus, it 
was not until two years later that he returned to 
Scotland and was ready to begin his life as James 
Boswell, advocate.

On July 29, 1776, Boswell presented his thesis. 
Ad. Tit. X Lib. XXXII. Pand., De Supelectile Leqata, 
(concerning legacies of household furniture) and was 
admitted to the Faculty of Advocates. He was then 
twenty-six years old. His education completed and his

13Ibid., pp. 280-281.
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grand tour over, he entered the ranks of his father's 
profession. Was he actually equipped for this career? 
Even though his notes and letters from Utrecht protest 
his zeal and devotion to study, his editor did not 
agree with this self-analysis. Edward Malone wrote in 
the European Magazine three years after Boswell's death:

Mr. Boswell professed the Scotch and the English 
law; but had never taken very great pains on the 
subject. His father, Lord Auchinleck, told him one 
day that it would cost him more trouble to hide his 
ignorance in these professions than to show his 
knowledge. This Boswell owned he had found to be 
true. -*-4

However, whether or not he was well prepared is not the 
important point; the important point is that for more 
than twenty years, James Boswell continued to practice 
a profession that was, by all accounts, distasteful to 
him.

Since so much of his daily life was spent in 
the courts of Scotland, it is necessary to give a brief 
account of the legal systems in effect in Scotland at 
that time. Scots Law was based on Roman Civil law as 
it was expounded by Dutch commentators. As in England,

"4As quoted in T. B. Simpson, "Boswell as an 
Advocate," The Juridical Review, XXXIV, (1922), 203.
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there was a division between the solicitor, who pre
pared the cases, and the barrister, who pleaded them.
(In Scotland, the terms used were writer and advocate.) 
The principal courts were the Court of Session, The 
High Court of Justiciary, which sat in Edinburgh and 
in the circuit towns, the General Assembly of the 
Church of Scotland, and the House of Lords (in England).

The highest court for civil cases in Scotland 
was the Court of Session, which consisted of fifteen 
judges, known as the Senators of the College of 
Justice or Lords of Council and Session. These con
sisted of fourteen Ordinary Lords and a fifteenth or 
presiding judge called the Lord Resident. (Lord 
Auchinleck was a Lord of Council and Session.) This 
court had two divisions known as the Outer House and 
the Inner House. In the Outer House, one of the 
Ordinary Lords sat alone and decided the simpler legal 
actions. An appeal from his decision could be made to 
the Inner House, where the whole court sat to review 
the judgment. These cases were only rarely tried viva 
voce, and most of the proceedings were carried on in
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writing. There was no jury and the only appeal 
possible from a decision of the Inner House was to the 
House of Lords.

In a letter to Temple, Boswell has given his 
reaction to this legal process:

I am at present leading the strangest life.
You know one half of the business before the Court 
of Session is carried on by writing. In the first 
instance, a cause is pleaded before the Lord 
Ordinary . . . .  But no sooner does he give judg
ment than we give him in representations and answers 
and replys and duplys and triplys . . . .  Then we 
reclaim to the Inner House by petition and there 
again we give in a variety of printed papers, from 
which the Lords determine the cause. This method 
of procedure is admirable for it gives the judges a 
compleat fsicj state of every question and by bind
ing up the session papers a man may lay up a trea
sure of law reasoning and a collection of extra
ordinary facts.

151 February, 1767
The High Court of Justiciary was the supreme 

court for deciding criminal cases. Its membership con
sisted of six of the Lords of Session, theoretically 
headed by the Lord Justice-General but in reality 
headed by the Lord Justice-Clerk. These criminal cases 
were tried before juries, and three verdicts were per
mitted: Guilty, Not Guilty, and Not Proven. A simple
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majority vote by the jury of fifteen citizens was 
enough to convict. The only hope for a criminal who 
had received a capital sentence lay in an appeal to 
the Crown as no other court, not even the House of 
Lords, could reverse a verdict of this court. Twice 
a year the Lords of Justiciary went on circuit; that 
is, they presided at criminal courts in the three 
areas into which Scotland was divided: the Western 
Circuit, the Northern Circuit, and the Southern 
Circuit. The General Assembly of the Church of 
Scotland was the supreme ecclesiastical court of the 
kingdom and consisted of ministers and elders elected 
from each presbytery and presided over by a Moderator 
elected i.from the membership and a Lord High Commis
sioner representing the King.

The English House of Lords was, of course, the 
final court of appeal for most of the courts of Great 
Britain. It was composed of all the Peers of England 
and Great Britain, sixteen representative Scots peers, 
and twenty-six bishops. Although any of these members 
could vote on an appeal, the decisions were usually 
left to the law lords, that is, to the Lord Chancellor
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and the judges of the supreme court of England who held 
the rank of peers. Only two counsel were allowed to be 
heard on each side and it was necessary for the appel
lant to lodge several copies of his own case and that

16of the respondent with the House before the trial.
Although his testimony and the testimony of 

others is definite on the point that Boswell much pre
ferred a life in the great city of London, which he 
visited frequently during the Spring recess, and the 
company of the brilliant circle of which he was a 
member while in London, his professional life was 
spent for almost twenty years in the law courts de
scribed above, or on circuit, or in the taverns of 
Edinburgh where he conducted the affairs of his clients. 
(In those days, advocates did not usually maintain 
offices but met their clients in the taverns or in 
their homes.) '*'7 16

16Boswell for the Defence, ed. William K.
Wimsatt and Frederick A. Pottle, The Yale Edition of 
Boswell's Papers (New York: McGraw-Hill Book Co., Inc., 
1959), pp. 350-356.

17Ibid., p. 355.
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Everyone remembers with particular interest his 
first professional activities. As Simpson remarks, it 
is certain that young James Boswell was "greatly helped 
by Lord Auchinleck's influence with the close corpora
tion of landed gentry who then held the wealth of the 
country and therefore provided the bulk of its litiga
tion. He made a guinea the day he was called to the

18bar, and two the next."
Boswell, who usually had his eye on the future 

generations to whom he hoped he would be of interest, 
inscribed in his own hand a manuscript now in the 
possession of an American collector: "The first paper 
drawn by me as an advocate." It is titled "A Memorial 
for James Johnston v. Quintin Hamilton, 1766, Lord 
Justice-Clerk, Ordinary." It seems that Boswell's 
client demanded the return of a. stocking-frame worth 
several shillings. Unfortunately, no account of the 
final fate of the stocking-frame has been preserved.  ̂* * *

1 O ,°Simpson, The Juridical Review, p. 204.

-^Ibid.
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Evidently this early experience before the 
court caused a change in heart for Boswell. His first 
reactions to the practice of law were favorable, and he 
wrote to William Temple: irI am going very well on with 
the law, which I now like. As we grow older we get a
stronger relish for solid truth. The mind is comfort-

■ • 20 ably nourished with jurisprudence.“ A few months
later, he again wrote to Temple: "I am now advancing
fast in the law. I am coming into great employment.
I have this winter made sixty-five guineas.®

21(1 February, 1767) In another letter to Temple
he continues his enthusiastic remarks:

I am surprised at myself. I already speak with 
so much ease and boldness, and I already have the 
language of the bar so much at command. I have now 
cleared 80 guineas. I am kept very throng [busy].
My clerk comes to me every morning at six and I have 
dictated to him 40 folio pages in one day.

4 March, 1767 20 * 22

20As quoted in Boswell in Search of a Wife, ed. 
Frank Brady and Frederick A. Pottle, The Yale Edition 
of Boswell's Papers (New York: McGraw-Hill Book Co., 
Inc., 195 7'), p. 13.

^Tinker, Boswell's Letters, p. 100.
22Ibid., p . 101.
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Early in his career, Boswell kept an account
book which reveals many details of his legal work. He
divided each page into columns headed Date, Agent,
Cause, Clerk, Judge, Opponent, Fee. He was doing well;
in 1767, he recorded a total of 191 guineas; in 1768,
190 guineas; in 1779, he noted 123 guineas as his total
earnings; his best year was 1770, because in that year
he earned 258^ guineas. During the last year recorded

23in the account book, he earned 207 guineas.
It is interesting to note that Boswell appeared 

as an advocate more often before his father than be
fore all the other Ordinaries put together. Even 
though he appears to be taking his legal tasks seriously, 
Boswell's ditty, "The Court of Session Garland,"' was 
composed in 1770 and contained satirical references to 
his father and some of the other dignified judges of 
the Sessions. It seems that Boswell could never be 
altogether serious:

The judgement Lo/Alemore as illegal blames
‘Tis equity you Bitch replies my Lo/Kames *

Simpson, Juridical Review, pp. 204-205.23
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This question quoth Hailes to judge we can't
pretend ^

For justice I observe wants an E at the end.
Although in his letters and journals of this 

early part of his career Boswell is expressing enthus
iasm for his new profession, his father was evidently 
not taken in by this burst of industry, for he was
known to have remarked that "Jamie was simply taking

25a toot on a new horn." Professor Brady gives his
evaluation of Boswell's mixed feelings about his 
career as follows:

Boswell clearly reveals his mixed attitude 
towards it (the lawj as his destined vocation from 
early years . . . .  After complaining that he 
disliked the law as a career and had entered it 
only to please his father, he added 'I am pressed 
into the service here; but I have observed that a 
pressed man either by sea or land after a little 
time does just as well as a volunteer.' Boswell 
did make a much better lawyer than anyone would 
have predicted. 2^

In a subsequent paragraph of evaluation Pro
fessor Brady also states:

His early earnings were considerably better 
than average, though, to be sure, his father's 24 25 26

24Ibid., p. 207.

25Ibid.
26Boswell in Search of a Wife, pp. xiv-xv.
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position as a judge helped to make him sought 
after. Whatever roles he adopted temporarily, 
he was permanently James Boswell, advocate. 27
During these early years, he was involved in some 

interesting cases. One of his first clients was, un
fortunately, found guilty and hanged. (Boswell often 
had the misfortune to plead the losing side.) This 
client, Robert Hay, a young soldier, was accused of 
assaulting a sailor in the Cowgate, Edinburgh, and 
robbing him of a small amount of money and a watch. 
Boswell constructed his defense around the fact that 
Hay had been "drunk for the first time in his life" 
and therefore was not responsible for his actions. His 
moving references to the gray hairs of his "old and
distressed mother" did not persuade the jury, who were

28unanimous in their verdict. Although Boswell ap
pealed to the king's mercy, stating that an accomplice 
actually committed the crime, later giving the watch 
to Hay as a reward for his silence, the appeal was 
rejected and Boswell had no other recourse but to offer 
condolences to his client. He described his client's

“̂ Ibid.
28Ibid., p. 27, n. 3.
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reaction in this way:
He was very quiet. You had a kind of sentiment 

as if he was utterly insensible to good. But he 
said if he had got time, he would have been a new 
man as from his mother's breast, and wept. Had 
bible. Spoke to him seriously and calmly. 29

Again in his journal, Boswell records the uneasiness
which the thought of the death of his client caused
him: "At night had fear of ghosts, (thinking of) poor
Robert Hay." 39

The fact that Boswell took a personal interest 
in his clients is illustrated by the case of Raybould, 
a forger who was also convicted and sentenced to death 
in the year following Hay's trial. The thought of 
Raybould"s fate caused Boswell some gloomy and fearful 
moments:

I had dreamt of Raybould under sentence of 
death. I was gloomy. Tea home. Then visited 
Raybould, that my gloomy imagination might be 
cured by seeing the reality. I found him very 
composed. He spoke very properly on religion.
I read him the 4 chapter of the I Epistle of 
John and lectured upon it. 3 3.

29Ibid., PP- 27-
30Ibid., P- 56.
31Ibid., P. 140.

PC!)UJu
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On the following Wednesday, Boswell was present at 
Raybould's execution but was relieved of his gloom by 
dining out that evening and attending a presentation 
of The Beggar's Opera. He notes: "When I come home I 
was a little dreary, but it went off and I slept 
well." 32

Although Boswell's main interest seems to have 
been in criminal cases, he was also busy with civil 
cases during these early years. In fact, the civil 
cases brought in most of his income. In company with 
others, he scored a notable success in the case of 
William Fullerton of Rosemount v. Charles Dalrymple of
Orangefield. Mr. Fullerton and Mr. Dalrymple were 
candidates for Chancellor of Prestwick. During a riot 
on the election eve, Fullerton pounded John Crawford, 
the brother of the constable. The constable then 
arrested Fullerton and detained him with the con
currence of Dalrymple, who held the office of Justice 
of the Peace. The case, therefore, was based on 
Fullerton's suit against Dalrymple for "wrongous im
prisonment, oppression, and damages." The case

32Ibid., p. 141.
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attracted a great deal of public interest, and Boswell 
and his fellow advocates pleaded for Dalrymple "warm
and well and with great effect and satisfaction." The

33case was won unanimously.
Another early civil case in which Boswell was

deeply involved was the case of Scruton v. Gray. A
certain Margaret Scruton claimed alimony and expenses
from John Gray, a young Irish student at the University
of Glasgow, stating that he had accepted her for his
wife in the presence of witnesses and later deserted
her. Boswell opened the case for young Gray and,
puffed with pride at his own ability, records his
reaction to the effect of his speech: " . . .  was
quite master of it. Warm and lively. Felt the benefit
of having been in the House of Lords." He argued
that the commissary court had no jurisdiction over Gray
because he was Irish and the Lords of Session con-

. . 35curred with this opinion. 33 * 35

33John Murray, "Some Civil Cases of James 
Boswell," The Juridical Review, LII (1949), 230-232.

~^Ibid., pp. 238-240.
35Ibid., p„ 240.
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One of the greatest cases with which Boswell
was associated was argued before the Court of Session
in July of 1773. This case, John Hinton v. Alexander
Donaldson, John Wood, and James Meurose, concerned the
right to publish freely books not protected by the
express terms of the Copyright Act, that is, the right

3 6to publish cheap reprints of the English classics.
The Copyright Act, 8 Anne, c 19, (1709) stated:
"authors and their assignees should have the sole 
right in the printing of their books for fourteen years 
and no longer, and at the end of that time the sole 
right of printing returns to the author, if still 
living (or his assignees) who would have it for another 
fourteen years." However/ the London booksellers had 
a "gentlemen's agreement" not to interfere with each 
other's lapsed copyrights so that these copyrights 
could be bought and sold by the booksellers. According 
to this theory, it would have been possible for *

Boswell for the Defence, p. 191.
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Paradise Lost to become the exclusive property of the 
bookseller, or his assignees, who bought it outright 
from Milton before the days of copyright. In opposi
tion to this unwritten law, Alexander Donaldson 
reprinted many standard works in cheap editions, claim
ing that the copyrights expired at the end of the 
second fourteen-year period. The London booksellers 
brought suit against Donaldson, claiming that, although 
the right they were buying and selling had no legal 
foundation, it existed by mutual consent and confidence. 
The issue was really the inequity of the fact that "a 
book-seller who had originally paid some paltry sum to
an author should be entitled to sell his work to the

37public at a high price 'in perpetuo.'" The case,
as argued by Boswell and his associates, depended on 
whether or not there existed a precedent of perpetual 
literary property in the law of Scotland. The Lords of 
Session agreed that the right of perpetual literary 
property "had no foundation or existence in the common 
law of Scotland, or of any other country in Europe. No 37

37 . .Murray, Juridical Review, p. 244.
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traces of it were to be found in the Civil law nor did
it fall under any of the definitions of the common law

3 8given by Cicero." Therefore, the Lords of Session
found in favor of Donaldson and the other defendants.

In the winter of 1773, Donaldson appealed to 
the House of Lords a judgment concerned with literary 
property which had been passed against him in 1769 by 
the Court of King's Bench in London. This was the 
Donaldson v. Becket Case. In 1729, James Thomson sold 
the copyright of The Seasons to a London bookseller, 
John Milliam, who sold it to another bookseller. In 
this fashion, the copyright passed from bookseller to 
bookseller until it came into the hands of Thomas 
Becket, William Strahan, and Thomas Davies in 1769.
In 1768, the Donaldsons had printed a cheap edition of 
The Seasons since twenty-eight years had passed since 
the original sale of the copyright. When Becket and 
the others brought litigation against the Donaldsons, 
the Scots lost the case. Although Boswell could not

38Ibid., p. 247.
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take part in the trial as an advocate, his pamphlet 
titled "The Decision of the Court of Session upon the 
Question of Literary Property," was published in 
London before the hearing and the judgment against 
the Donaldsons was reversed. The Donaldson v. Becket
case is still the basis of all English and American

39copyrxght acts.
During these years, Boswell was engaged in 

many other civil cases of lesser importance. In June 
of\1774 he wrote that he was receiving his fees "as I
begin to eat my two eggs on any one night, with a

40pure sameness." There are extant twenty-three
papers on political cases drawn by Boswell in 1773 and 
1774. For example, he was one of many counsel to the 
Countess of Rothes, who won an estate claim worth 
£ 2 ,000 a year. As Murray remarks, "When so many and 
varied clients were willing to trust Boswell with their 
affairs, and when he was already, in his sixth or * 40

^ Boswell for the Defence, p. 205.

40As quoted in Murray, Juridical Review , p. 250.
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seventh season as an advocate, opposed to the greatest
counsel of his day, it is clear that his legal career

.  ̂ , 41was by no means unsuccessful."
It is important to realize that Boswell was 

always more interested in criminal cases than he was 
in civil or political cases. In March of 1773, he 
appeared as defense counsel in two of the trials which 
resulted from the "meal riots" which had taken place 
in Perth and Dundee during the previous winter. The 
rioters were protesting the control of exports and im
ports which was imposed to sustain the market cost of 
oat and barley meal. A great deal of public agitation 
occurred and it was necessary to call out the military 
in order to quell the riots. On March 15, Boswell 
appeared in defense of Richard Robertson, who was 
accused of taking part in a mob action which pillaged 
a warehouse and also the homes of some merchants. 
Robertson was found guilty of joining the riot. The 
next day, Boswell appeared in defense of Malcolm 
Cameron and Peter Tosh, who were accused of demolishing

41Ibid., p . 251.



33

the house of a grain exporter. These two were found 
to be not guilty. Although Boswell appealed the 
verdict against Robertson, arguing that as Cameron and 
Tosh were not guilty, neither was Robertson, he was 
not able to convince the judges that Robertson had 
joined the mob in order to be of service to the 
merchant whose house was attacked— "for instance by 
giving him timely notice of their approach or directing 
them in such a way as to prevent mischief." Robertson

A Owas sentenced to transportation for life.
Boswell was also defense counsel in two other 

criminal cases in the summer of 1773. In both cases, 
his clients were found guilty. Thomas Gray, a poor 
pensioner, was accused of murder after he had stabbed 
a man who was passing by his home. Thomas had been 
drinking, had quarreled with his wife, and had been 
subjected to teasing by a group of young neighbors.
In his anger, he had rushed out and blindly struck 
down this passerby, who just happened to be his best 
friend. Although Boswell pleaded that he was a man

Boswell for the Defence, p. 148.42
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of weak intellects, the jury cast a unanimous vote of
43"guilty" against him.

In the other case, Boswell, who could usually
come up with some ingenious defense, attempted to
defend two tinkers who inflicted injury on a poor
ra9P-*-cker and plundered his home. These two clients

44were hanged in September.
During these years, Boswell was building up a

reputation for unprofitable and quixotic defenses of
criminals. After Boswell had successfully maneuvered
to save an Irishman, Henry McGraugh, from a sentence
for public whipping for going to taverns and ordering
meals for which he couldn't pay, another advocate,
Henry Erskine, wrote a poem titled, "Patrick O'Connor's
Advice to Henry McGraugh." Erskine suggested that
McGraugh become a bailie:

Then each day you may guzzle, at the city's 
expense

Without Crosbie or Boswell to plead your 
defense. 43

43Ibid., p. 192.
44Ibid.
45 Ibid., p. 198.
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Boswell was also unsuccessful in defending two young 
girls, Margaret Adam and her sister, Agnes, who were 
accused of the death of a shopwoman in Glasgow. The 
facts are uncertain, but it appears that an altercation 
had taken place during which the woman was pushed down 
and accidentally killed. Although both girls were 
convicted of murder, the younger sister was later re
prieved, but the older, Margaret, was hanged. Boswell 
notes in his journal that he attended her execution.

Another of Boswell's unsuccessful defenses con
cerned the case of James Brown who was accused of horse
stealing. He was found guilty and sentenced to hang, 
but Boswell won "mercy" for this client by pleading 
that he had a wife, five children and an aged mother to
support. Brown received a pardon on condition that he

46would transport himself.
James Boswell was damaging his chances for pro

fessional advancement by arguing these criminal cases 
before the Court of Justiciary. As Wimsatt says,
"During these years he seems to have become a kind of

46Ibid.
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self-appointed public defender. He acquired a distinct 
reputation as a man who would take on, become ardently- 
concerned in, the causes of common criminals, the

47unfortunate, the desperate, and the clearly guilty." 
Other advocates who were ambitious to become M.P.'s, 
or Lords of Session, or to obtain other great appoint
ments, shunned such cases. Boswell seemed to put forth 
his most strenuous efforts in such defenses, followed 
by bible readings with his condemned clients. Although 
he seemed deliberately to hurt his chances of advance
ment, he expressed his anger at his rejection to Temple:

Only think, Temple, of a law promotion in 
Scotland. Harry Dundas is going to be made Kingls 
Advocate— Lord Advocate at thirty-three I I cannot 
help being angry and somewhat fretful at this. He 
has, to be sure, strong parts. But he is a coarse, 
unlettered, unfanciful dog. 4822 May, 1775

Boswell's earlier enthusiasm for the law begins 
to wane by 1775. In his letters, he expresses more 47 48

47Ibid., p. xiv.
48Tinker, Boswell1s Letters, II, 225.
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often his desire to go to London to practice law, as he 
is bored with Scotland. He notes his increasing dis
satisfaction in a letter to Temple after his return 
from his London visit in the spring of 1775:

The unpleasing tone, the rude familiarity, 
the barren conversation of those whom I found 
here, in comparison with what I had left, really 
hurt my feelings. . . . The General Assembly is
sitting; and I practise at its Bar. There is de 
facto something low and coarse in such employment.

493 June, 1775
Again, in August, he wrote to Temple: "Could I

but persuade my father to give me^400 a year and let
me go to the English Bar, I think I should be much

50better." (12 August, 1775)
James Boswell had become bored with life in 

Scotland, Scots law, and the dull routine of the every
day. Walker Lowry says:

His delight was London and the famous men who 
dined at the Mitre. In that atmosphere he was en
tertained; here he felt at home. In Edinburgh 
there was his wife, Margaret Boswell, slowly dying 
from tuberculosis; there was Lord Auchinleck dis
pleased with his son, with his son's wife, and 49 50

49Ibid., pp. 228-229.
50Ibid., p. 239.
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with advancing age, displeased with the world at 
large; there was the Scots Bar, men largely un
learned and uncouth, few of whom could have de
tained Johnson for an hour. The contrast, London ■ S1versus Edinburgh, was altogether too sharp.

During his last years in Scotland, his writings
do not reveal much about his law practice. For example,
he seems to find interest only in unusual cases, even
when he is not the counsel on the case. During these
years, he lost most of the civil work which brought in
the income. He was interested in the trial of Captain
Belsches for attacking Stirling, a fishmonger, with a
red hot poker. Boswell was fascinated with unusual
cases or with trials which had humorous overtones. For
example, a Highlander's pun about Captain Belsches'
trial caught his fancy and he recorded it in his
journal. The Highlander has said: "A red-hot poker

5 2was a species of firearms."
He was also fascinated with the case of Mrs. 

Margaret Caroline Rudd, who was "a lady of leisure,

51Walker Lowry, "James Boswell, Scot's Advocate 
and English Barrister, 1740-1795," The Stanford Law 
Review, II (1949-1950), 486. * *

c p
J As quoted in Boswell: the Ominous Years, ed. 

Charles Ryskamp and Frederick A. Pottle, The Yale Edition 
of Boswell's Papers (New York: McGraw-Hill Book Co., 
Inc., 1963), pp. 65-66.
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pleasure, and crime." She had deserted her husband 
and entered into a conspiracy with Robert and Daniel 
Perreau, borrowing against forged bonds and notes. 
Despite their obvious talent, these conspirators were 
apprehended. Mrs. Rudd appeared as a witness for the 
Crown against the Perreaus, claiming that she had 
been duped. It is said that she had such an irresist
ible power of fascination that, although she was
obviously guilty, she "cast her spell over the whole

53courtroom," and was acquitted. While he was m
London in the spring of 1776, Boswell visited her and
records that he was "much impressed with her simple
manner and her firm resolve to lead a more righteous 

54life."
About his own cases during these years, Boswell 

has little to say in his letters or in his journals.
In 1777, he was involved in only one reported case; in 
1778, he had only three reported cases. These reports 
are found in the volumes of the Scottish Law Reports 53 54

53 Ibid., p. xix.
54Ibid.
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known as "Faculty Decisions." In 1781, his name
appears in the record as engaged in eight cases, but
his correspondence mentions only one case, that of
Robertson, the printer of the Edinburgh Gazette.
Robertson was sued for libel by the Solicitors of
the Supreme Court who claimed that he had ridiculed
their charter in his newspaper. The Solicitors won,
and Boswell remarks that this decision "would seem

56strange to English lawyers." In 1782, he is cre
dited with two cases, in 1783 with one and in 1785
■ 57with one.

In 1786, Boswell came to a momentous decision: 
he determined to move to London, where he hoped that 
he would find life more tolerable and society more 
agreeable. Thus, on February 9, 1786, James Boswell 
received his call as an English Barrister before the 
Chamber of the Inner Temple. Four days later, there 
was a celebration at his new London lodgings, with * 56

James S. Henderson, "James Boswell and His 
Practice at the Bar," Juridical Review, XVII (1905), 105.

56Ibid., p. 114.
57Ibid., p. 115.
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many of his illustrious friends present. The cele
bration was premature.

James Boswell was never able to build up a 
practice in England. As his knowledge of English law 
was hazy and his age was against him, he was tilting at 
windmills. In fact, the record of his legal affairs in 
England is pitiful:

Within a few days of his oath, Boswell received 
a brief on an indictment for perjury. The case 
was quickly resolved for the opposition because the 
solicitor had failed to authenticate the record of 
the perjury. Two years later he appeared briefly 
in the House of Lords to hear a decision go against 
him even before his opponents spoke, and on two 
other occasions he addressed the Lords on unimpor
tant matters. This apparently, was his total paid 
employment in nine years. ^9

However, even though his briefs were so few and 
far between, Boswell continued to seek legal employment 
in England. He explored all the traditional avenues 
to gain retainers. He sat daily at the King's Bench, 
among solicitors half his age, hoping that a case would 
come his way. When this failed, he even rode circuit, 
the occupation of those who are fresh from school or 59

Lowry, The Stanford Law Review, p. 479.
59D ibid., p. 490, n. 54.
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only a few years at the Bar. He refused to give up, 
even though his lifelong drinking problem was becoming

✓Vmore and more of a bete-noir. Probably, this had be
come a vicious circle in his life: the failure to 
obtain cases led to heavy drinking and melancholia, 
which, of course, led to a lessening of mental agility 
and impairment of his ability to function as a lawyer.

In his letters, Boswell has given some hint of 
his frustration during this period. His first enthusiasm 
for the English Bar led him to commission Sir Joshua 
Reynolds to paint his portrait. In the summer preceding 
his move to London, he wrote to Sir Joshua: "I am 
for certain to be called to the English Bar next 
February. Will you now do my picture, and the price 
will be paid out of the first fees which I receive as 
a Barrister at Westminster Hall." (7 June, 1785) 60

A letter of the following year reveals that he 
is still optimistic about obtaining advancement in 
England. He wrote to Edward Malone:

You know what a circuit is, by supposing

60 .Tinker. Boswell's Letters, p. 328.
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something rather better than what you have seen; 
and you may guess how I contrast my situation with 
yours. I am, however, animated with the conscious
ness of acting with a very manly spirit, and though 
a dreary remonstrance from my Spanish brother, that 
I was lessening myself when there is not the least 
probability of my getting business, be seconded by 
my having no brief here, I am not cast down. I 
attend diligently, I take good notes, I feel a 
gradual accession of knowledge, and I look forward 
with hope.

6112 July, 1788
However, by the following January, he was 

writing to Temple:
In truth I am sadly discouraged by having no 

practice, nor probable prospect of it. And to 
confess fairly to you, my friend, I am afraid that 
were I to be tried, I should be found so deficient 
in the forms, the quirks and the quiddities which 
early habit acquires, that I should expose myself. 
Yet the delusion of Westminster Hall, of brilliant 
reputation, and splendid fortune as a barrister, 
still weighs upon my imagination. I must be seen 
in the courts, and must hope for some happy open
ings in cases of importance.

10 January, 1789 ^
In fact, by this time Boswell’s drinking and 

poor preparations had caused him to become the butt of

61 , . n Ibid., P- 351.
62t, ■ Ibid., P- 353.
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jokes on the part of his colleagues. Lord Eldon told a 
story about Boswell's misfortunes that is widely re
peated. He reports that Boswell was found lying on 
the pavement at the Lancaster assizes— inebriated.
The lawyers took him home and then sent him a brief the 
next morning and instructed him to move for a "writ of 
quare adhaesit pavimento." Unable to find any explana
tion in his law books, Boswell fell into the trap and 
made the motion. When the judge asked for an explana
tion, a lawyer present answered, "My Lord, Mr. Boswell
last night adhaesit pavimento. There was no moving him
.e . ■ ..63for some time."

Thus, the young man who foresaw for himself
"something more distinguished than the generality of
"mankind" became an object of raillery among persons
whom he had himself designated "rough, unpleasant 

64company."
Although his legal career deteriorated rapidly 

63Lowry, The Stanford Law Review, p. 490. 
64Simpson, The Juridical Review, p. 224.
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James Boswell began to hope for political appointments.
In 1788, through the influence of his friend, Lord 
Lonsdale, he received the appointment of Recorder at 
Carlisle. This was a difficult period for him, as it 
saw the deterioration of his wife's health and her 
death. After only six months, he resigned from this 
post. Vain appeals were then made to other friends 
but he could not prevail upon anyone else to aid him, 
and he continued to sink into obscurity in legal circles.

One final case is recorded. In 1791, he took 
up the cause of Mary Bryant, who had escaped with her 
felon husband and children from the penal colony at 
Botany Bay in Australia. After two months at sea they 
had landed at the Dutch colony at Timor. Unfortunately, 
the Dutch governor was compelled to turn them over to 
the commander of an English warship which put into 
Timor while enroute to England with some of the 
mutineers of the Bounty on board. Before the trip to 
England was completed, Bryant and two of the children 
had perished. Boswell attempted to do what he could 
for Mary Bryant. As she was not entitled to a trial
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under English law, his only recourse was to petition 
for mercy by arousing public interest with newspaper 
articles about her plight. She was finally released.
It is known that afterwards Boswell assisted her 
financially.

6 6No other cases are recorded. In the years 
remaining to him, Boswell continued to attend court, 
but no cases came his way. His drunkenness was getting 
the better of him with greater frequency in the years 
before his death in 1795. Although Boswell was dis
appointed at not achieving the fame as a lawyer which 
he had hoped to attain in London, the world has pro
fited by his failure. It was during these dark days, 
that Boswell, overcoming somehow the obstacles caused 
by his sense of failure, his excessive drinking, and 
the attendant melancholy, managed to complete the 
work that brought him the fame which he prized so 
highly-— The Life of Samuel Johnson. Boswell did not

fi ̂Lowry, The Stanford Law Review, p. 494.
^^Ibid., pp. 494-495.
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find fame in his chosen profession; it was his avoca
tion which finally found him a place in history.

Nevertheless, Boswell, although pleased with 
the public response to the Life, did not forget his 
legal aspirations, and it is recorded that even as he 
was working on the last pages of the Life, he said: 
"Still I dreamt of applying resolutely to the practice
of law and of having it said: 'He never took fairly

6 7to the English Bar till he was fifty."' The sad
fact was that the English Bar just did not take to

\

him.

67Ibid., p. 495.



Chapter II

THE DOUGLAS CASE AND THE REID CASE

Two cases in which James Boswell was very much 
interested during his legal career were known as The 
Douglas Cause and The Reid Case. The Douglas Cause 
was a long, involved legal battle concerned with a 
question of filiation, or determination of paternity. 
The Reid Case was concerned with the conviction of a 
man named John Reid for sheepstealing. The crime of 
sheepstealing was punishable by death in England and 
Scotland at this time. Both cases aroused much public 
interest and debate, and Boswell composed many liter
ary works in an effort to gain the sympathy of the pub
lic for his clients. These cases were not mentioned 
in the first chapter in the overview of Boswell's le
gal career because Chapter Two will be concerned with 
an extended discussion of the two cases and with 
Boswell's literary, as well as legal, efforts on be
half of Archibald Douglas and John Reid.

The Douglas Cause was one of the most cele
brated legal cases of the eighteenth century. It is
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necessary to give a brief account of the case and then 
to determine Boswell's professional connection with 
the case, which connection is somewhat difficult to 
determine as he gives contradictory accounts in his 
journals and letters. It is not difficult, however, 
to establish his literary connection with the case be
cause he published many essays, letters, and pamphlets 
in support of Archibald Douglas.

The facts of the case have been gleaned from 
The Scot's Revised Reports, which contain records of 
the major litigation which came before The House of 
Lords between the years 1707 to 1797. This volume 
contains reports of three separate appeals relating 
to The Douglas Cause made to the House of Lords. 
Douglas v. Duke of Hamilton, February 17, 1769, is 
listed as II Paton 143 and is concerned with this 
question: whether the appellant, Archibald Douglas,
age 21 years, was the lawful issue of the marriage of 
Lady Jane Douglas and Colonel Sir John Stewart, or
whether he was a "mere fictitious child, bought from
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a glass blower?"^ (Lady Jane Douglas was the sister
of the Duke of Douglas, whose estate was in dispute
at this time.) The Duke of Hamilton had claimed that
the man known as Archibald Douglas was not the lawful
son of Lady Jane and therefore argued that the Douglas
estate should revert to himself as the next male heir.
The Court of Session had found in favor of the Duke
of Hamilton, thus making necessary the appeal by
Archibald Douglas to the House of Lords. Since the
Duke of Douglas, who died in 1761, had, according to
Rankine, "executed a settlement of his whole real
estate upon the Duke of Hamilton, failing heirs of 

2his own body" and had later executed a settlement 
by entail in favor of Archibald Douglas, it is easily 
understood why so much confusion arose about the dis
position of his estate. As an example of the com
plexity of the case, Rankine notes that the abstract 
of proof which he has condensed in his report is taken

''"John Rankine (ed.), Scot's Revised Reports: 
House of Lords Series (Edinburgh: William Green and 
Sons, 1898), p. 405.

^Ibid., p . 406.
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from two large volumes containing 1, 065 pages each.
In order to reduce such a quantity of verbiage 

to a much briefer report, Rankine has summarized the 
arguments for the appellant (Douglas) as follows:

The appellant had, first, a strong presumptive 
proof. 1st, He was already in possession of 
status of filiation, which was proved by various 
articles of evidence, as first, by the service 
itself, which was sufficient evidence of status. 
But, second, independently of this, the appellant 
in fact possessed the status of Lady Jane's son. 
This possission of status was indicated by the 
parents calling the children (ĵ xdhd-ba3.ci had a twin 
brother, Sholto, who died in childhood^ born their 

x sons— treating and rearing them with all the usual 
marks of regard and tenderness— holding them forth 
to the world as such, and also by the holy and re
ligious ceremony of baptism, proceeds on the most 
solemn faith that the child is their own. All 
these were not only done by Lady Jane and her hus
band; but proved in the present case. The children 
are baptised— are tenderly reared, and watched over 
with all the uncommon affection and solicitude of 
the mother. 3rd, habit and repute was quite gen
eral, that the appellant was Lady Jane's son— this 
habit and repute being further strengthened by 
family likeness, proved to be strong. Such was 
the legal presumptive proof. ^

In addition, much evidence was produced to support the
claim that the twins were born to Lady Jane on July
10, 1748, in Paris. (Because of her brother's dis- 3 4

3Ibid., p. 407.
4Ibxd.
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approval, Lady Jane had married Sir John secretly 
and the couple had fled to the Continent; this was 
another factor complicating the case.) The testimony 
of the accoucheur, several maidservants, and Lady 
Jane's traveling companion, Mrs. Hewit, all corrob
orate the fact of the birth. When the children were 
eighteen months old, the family returned to England 
where the parents publicly acknowledged them as their 
own lawful issue. The summary concludes:

N Lady Jane and her husband were all along
living in great poverty and distress, the Duke of 
Douglas having cast her off, on the supposition 
that she was attempting to impose upon his family 
false children. Her younger son died of fever in 
1753. She soon thereafter died herself, in an 
obscure and wretched lodging in Edinburgh; and 
thereafter her son, the present appellant, was 
taken under the protection of Lady Shaw, an in
timate friend.

A further complication was introduced into the 
case by the action of the Duchess of Douglas, who con
vinced her husband, shortly before his death, to set
tle the estate on Archibald Douglas by entail, as she 
was positive that Lady Jane's story was authentic and

~*Ibid. , p . 413 .
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that Archibald was her sister-in-law's child. How
ever, the Duke of Hamilton charged that the children
were really bought or stolen from a glassblower and a 

n 7rope dancer. The Court of Session found in favor
of the Duke of Hamilton, but the House of Lords re
versed this decision and found in favor of Archibald 

8Douglas.
This was not the end of the matter by any 

means. In March of 1777, another claimant, the Earl 
of Selkirk, filed a claim against Archibald Douglas 
and, in April of 1778, the Duke of Hamilton again 
filed against Douglas and included the Earl of Selkirk 
in his indictment. These claims were based on a very 
complicated family entail which had been amended 
several times.

Because of a series of marriage settlements, 
deeds, and revocations of settlements in the Douglas 
family between the year of Earl William's death (1660)

^Ibid.

^Ibid., P- 415

®Ibid., p. 419
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and the death of the Duke of Douglas (1761), each
claimant had some basis on which to establish a claim

9for the estate. (See Appendix A)
The cases, in which the Earl of Selkirk and 

the Duke of Hamilton were each suing for a part of the 
Douglas estate, are listed jointly in the court rec
ords as II. Paton 449; they are placed together, ac
cording to Rankine, because they involve the same nar
rative of fact and law. ^

In regard to both claims, the Court of Session 
had found in favor of Archibald Douglas. 9 * 11 There
fore, the Duke of Hamilton and the Earl of Selkirk 
were obliged to appeal the decision of the lower court 
to the House of Lords, hoping for a reversal of the 
decision. After many complicated and involved inves
tigations of the lines of succession in the Douglas 
family, the high court again decided in favor of 
Archibald Douglas.

9Ibid., p. 516.

~°Ibid., p. 514.
11Ibid., p. 515.
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Thus, it has been demonstrated that the dis
pute over the succession to the estates of the Duke 
of Douglas was finally settled, after twelve years of 
litigation, in favor of Archibald Douglas. During 
the intervening years, the case became a cause celebre: 
both sides had zealous adherents, and the cause was 
argued in the streets and coffee-houses as well as in 
the courts.

That the cause was so much before the public
was due, in part, to the efforts of a young advocate

\

who was employed by Archibald Douglas as a very minor 
counsel among the host of great names which appeared 
on the court dockets as counsel for Douglas— James 
Boswell. What was Boswell's role in the cause?
Although there is contradictory evidence in regard to 
the question of whether or not he was actually retain
ed as counsel by Archibald Douglas, it is not diffi
cult to prove that his interest in the case was keen 
and that his literary activities on behalf of Archibald 
Douglas were zealous.

It is certain that his friendship with
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Archibald Douglas began in early youth. In one of his 
first journals, Boswell makes mention of friendly 
meetings with young Douglas:

I had young Douglas of Douglas and young 
Douglas of Pall Mall, both Westminster scholars, 
to breakfast with me. I went with them and 
took a walk to Westminster Abbey; among the 
tombs was solemn and happy.

30 November, 1762 12
In the same journal, Boswell again mentions his 
friendship with Douglas:

I dined at Douglas's very hearty. There is 
a dinner there every Sunday for Captain Blair, 
young Douglas of Douglas, young Steward jTsiĉ J 
nephew to Douglas, and their own son (all West
minster scholars), and I believe I shall always 
too make one.

22 May, 1763 13
The friendship between the two continued for 

many years until after the publication of Boswell's 
Journal of a Tour to the Hebrides in 1785. During the 
years following the final decision of the case, 
Archibald Douglas had become sensitive about the ques-

12Boswell *s London Journal, P* 57.
13Ibid., p. 265.
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tion of filiation and was angered at any public ref
erence to the case. In the Journal of a Tour to the 
Hebrides Boswell mentioned an anecdote concerning 
Samuel Johnson's slighting reference to Archibald 
Douglas and the question of filiation. The printing 
of this remark caused Douglas to become angry, and 
the friendship which had been cooling for some time 
became cold.

In the Journal of a Tour to the Hebrides, 
complaining about the neglect of the Chapel at Holyrood- 
House, he writes:

I said, it was a disgrace to the country that 
it was not repaired: and particularly complained 
that my friend, Douglas, the representative of a 
great house, and proprietor of a vast estate, 
should suffer the sacred spot where his mother lies 
interred to be unroofed, and exposed to all the 
inclemencies of the weather. Dr. Johnson, who, I 
know not how, had formed an opinion on the Hamilton 
side, in the Douglas Cause, slily answered, 'Sir, 
sir, don't accuse him of want of filial piety!
Lady Jane Douglas was not his mother!1

In his journal, Boswell takes note of the anger 
of Douglas:

14Boswell, Life, V, 362.
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Douglas having (weakly as I thought) taken 
offence at my mentioning a lively saying of Dr. 
Johnson's against his filiation in my Tour to the 
Hebrides, and as I thought it unpleasant and un
becoming that he and I should be on bad terms, I 
had written to him a handsome letter on Sunday, 
to which he on Monday had returned a cold note.
I read both to Malone, who advised me to have 
nothing more to say to him. I was conscious that 
he had never shown me any generous gratitude, and 
thought nothing could be made of him.

1522 March, 1787
The 'bold note" was found among the Fettercairn papers, 
and L. F. Powell notes: "Douglas... accepted the apol
ogy, but begged 'that in no future publication of Mr.
Boswells, his name, or his family may be so inadvert-

16ently mentioned. "
However, in the immediately preceding years, 

Boswell had been very active in promoting public sym
pathy for his friend, Douglas. In his many journals 
he does occasionally mention his feeling that Douglas 
had not been properly grateful, even though Boswell's 
efforts were largely unsolicited, but he also mentions 
many friendly meetings and dinners with Douglas and 
his friends. In his journal for the years 1766 to * 16

l 5Cited in Boswell, Life, V, 563.
16Ibid.
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1769, Boswell mentions dining with Douglas on six 
17occasions. Although it is easy to trace refer

ences to their friendship in Boswell's many notes and 
journals, it is more difficult to assess Boswell's 
influence, as a counsel, in the "Douglas Cause" it
self .

In one instance, he had denied any professional
role in the case at all. He writes to his friend,
William Temple: "Though I am not a counsel in that
cause, yet I am much interested in it." 22 June,

181767 However, Winifred Duke has noted that Bos
well's name appears in the list of counsel for 
Archibald Douglas in the Scots Magazine for January, 
1767. She also refers to the belief held by Dr.
Charles Rogers, the editor of Boswelliana, that 
"Boswell cherished the notion that he had been of 
essential service to Mr. Douglas, and accordingly re
quested that his name be added to the list of counsel 17 18

17Boswell in Search of a Wife, p. 399.
18Tinker, Boswell's Letters, I, 113.
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retained in his behalf."
Two years later, Boswell, who had earlier 

denied being a counsel, write in his journal:
At seven I was at Clerihue's at a consultation 

for Douglas against Duke Hamilton and Lord 
Selkirk. I rejoiced at being a regular counsel 
for the great Douglas, for whom I had done so much 
as a volunteer. Indeed, I received a handsome 
retaining fee, ten guineas.

July, 1769
However enthusiastic Boswell was at this time

in writing of his role as a counsel, his actual part
\

was evidently very minor, for his name is not found
among the list of counsel for Archibald Douglas in

21the official court records. The payment of ten
guineas was evidently a fee for a very minor service. 
That Boswell was conscious of being slighted is evi
dent from this journal entry:

I breakfasted with Douglas and Lady Lucy. It 
was a most insipid scene, and although I men
tioned his appeal, he never once aimed at having 
me as one of his Counsel. I thought meanly of 19 * *

19As quoted xn Duke, Juridical Review, p. 350.
2 0Brady and Pottle, Boswell in Search of a 

Wife, p. 237.
Duke, Juridical Review, p. 349.2]
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him when I saw him void of both parts and of 
gratitude.

2217 March 1776
The reason that Boswell felt that Douglas owed 

him gratitude was that the young advocate had contrib
uted many enthusiastic literary works to the public 
press in order to solicit sympathy for the Douglas 
Cause. Although his legal involvement was of small 
consequence, Boswell's many pamphlets and articles in 
favor of Archibald Douglas were at least partly re
sponsible for keeping the issue before the public.

One of his early efforts in behalf of Douglas 
is a broadside, aptly titled "The Douglas Cause." The 
only known copy was found by Professor Pottle in the 
Bodleian manuscript of Boswell's poems and was re
printed in an article dealing with some of Boswell's

23other legal ballads. It was evidently addressed
to the Hamilton forces:

We grant you, gentlemen, your suit 
Must be pronounc'd the Cause of Causes: 22 23

22Boswell: The Ominous Years, p. 263.
23Frederick A. Pottle, "Three New Legal Ballads 

by Boswell," The Juridical Review, XXXVII (1925), 
209-211.
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We've studied with sufficient care,
Your parts, your sections, and your pauses.

We own your tale is finely told 
We own your conduct has been glorious;
But you'll excuse us if we own,
We think you'll hardly be victorious.
No birth must henceforth be believed 
Unless proclaimed by sound of trumpet;

And ev'ry dame of high degree 
Become as brazen as a strumpet.

Since calculations have advanced 
To strike us like a clap of thunder,

Why don't astronomers dispute 
The very star he was born under?

Who 'er denied that Fifty is \ 24Less giv'n to sport than Five-and-Twenty?
And who could not from Paris bring ^5
Blank books and tavern-bills in plenty?
Should Noble Douglas lose his cause 
Fools may 'gainst all our families dance in 

And every egg-shell of a plea 2 0Become a boat to sail to France in.
It is also known that Boswell contributed items 

to the newspapers which supported the Douglas Cause, 
but one of his major efforts in behalf of Douglas was * 25

Lady Jane Douglas was fifty years old at the 
time of the alleged birth of the twins.

25Much such evidence had been brought from Paris 
by the Hamilton forces in an unsuccessful attempt to 
prove that Lady Jane and her husband were lying about 
the circumstances of the birth.

Pottle,
26James Boswell, 

Juridical Review,
"The Douglas Cause, 

pp. 209-211.
ited in
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a piece of fiction titled Dorando. Professor Brady
describes this fable as a "slightly disguised fictional

27account of the case," and then continues,
In this little work the facts are twisted 

with an easy facility to favor Douglas. Speeches 
upholding his claim are inserted into the mouths 
of characters representing Robert Dundas, Lord 
President of the Court of Session, who was strong
ly opposed to it, and the Earl of Chatham;
Douglas's victory is triumphantly predicted; and 
in a flight of fancy at its conclusion, the 
Prince of Dorando (Douglas) rescues the Prince of 
Arvidoso (the young Duke of Hamilton) from a wild 
boar, restoring peace between the two families.

Walker Lowry reports that when this tale was 
published, Lord President Douglas was so outraged by
this attempt to influence the court that he ordered

, . 29the publishers arrested for contempt of court.
Lowry also notes that when the publishers were charged
with contempt, Boswell appeared in their behalf and
"argued, apparently with success, for freedom of the 

30press. Brady notes that Dorando was, however, 27 28 * *

27Boswell m  Search of a Wife, pp. xv-xvi.
28Ibid.
29Walker Lowry, The Stanford Law Review, p. 478.
30Ibid.
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unquestionably very influential in swaying the multi-
31tude to the side of Douglas, and adds this inter

esting item:
Boswell found another way of exciting inter

est in Douglas. On May 19, a letter printed in 
The London Cronicle announced that 'no less than 
five eminent writers of shorthand are preparing 
to set out for Edinburgh, in order to take the 
reports for the Scots judges on the Douglas Cause.' 
These five shorthand writers, ranking with Signor 
Romanzo as one of Boswell's most elaborate and 
entertaining inventions, were to have a short but 
distinguished career. On June 16 they were re
ported to have passed through Berwick the previous 
day. On the 19th The Edinburgh Advertiser built 

x them up in extended character sketches. Mr. Tracy, 
for example, had dissipated a fine fortune 'by 
extravagant living with the late Duke of Hamilton 
and many of the first nobility.' Of another, Mr. 
Burridge, it was reported that he 'wears a brown 
coat and a cut wig and looks as grave as a parish 
clerk; yet over his bottle he has the most droll 
and ludicrous sallies.' He had been a government 
spy in the Rebellion of 1745. ‘It will be in vain 
to think of excluding the shorthand men from your 
court,' The Advertiser announced. 'They will 
appear like men of the highest rank and quality. 
Nay, they have often been known to dress them
selves in women's clothes.' By June 26 they had 
actually been in court, and naturally were sym
pathetic to the Douglas side. 31 32

At this point, it is interesting to note that 
Boswell's literary efforts did not influence the court

31Boswell in Search of a Wife, p. 75.
32Ibid., pp. 74-75.
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in favor of Douglas, for the Session judges were
evenly divided, seven to seven. The Lord President

33Dundas then cast the deciding vote for Hamilton.
When the case came up for appeal in the House 

of Lords, Boswell published two more pamphlets, "The 
Essence of the Douglas Cause," and "The Letters of 
Lady Jane Douglas." Professor Brady remarks that the 
first was intended to instruct his audience and the 
other pamphlet was to move it. Brady says, "While 
these works can hardly have affected the Lord's de
cision, the latter especially had a profound influence

. . ■ • • „ 3 4on public opinion.
After complaining of the ingratitude of 

Archibald Douglas for many years, Boswell records an 
agreeable surprise:

I called at my lodgings and to my agreeable 
surprise found the Douglas cases lying for me as 
counsel. Suspicious that the cases might have 
been sent to me because it was known that I was 
out of town, I called on Machonochie [one of the 
solicitors in the casê j , and as he was not at 
home, left a note for him expressing what I had 
felt from an apprehension of neglect, all things 33 34

33Rankine, Scot's Revised Reports, p. 417.
34Boswell in Search of a Wife, p. 94.
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considered, and my agreeable disappointment that 
I found myself one of the counsel.

29 March, 1776 35 36 37

Again, on the next day he records: “I went and
called upon Spottiswoode [another solicitor^], who
told me that my being employed in the Douglas appeal
was the suggestion of Douglas himself, who said it
would be a shame if I were left out. This pleased me

36very much." (30 March, 1776)
In the same journal, Boswell notes that on

April 3, he attended the House of Lords as one of the
37Douglas counsel, but this appears to have been his 

last professional or literary connection with the case. 
The later journals contain few references to Douglas, 
although there is an occasional mention of his old 
friend, such as this cryptic reference found in his 
notes for a later journal: "Breakfast Douglas." (11 
April, 1779) 38

35Ibid., p. 304
36Ibid.
37Ibid., p. 310.
3 8Geoffrey Scott and Frederick A. Pottle (eds.), 

The Journal of James Boswell, 1777-1779, in The Private 
Papers of James Boswell from Malahide Castle (13 vols.; 
privately printed, 1932), XIII, 218.
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Evidently Boswell was right, and Douglas never had 
been properly appreciative of his efforts. However, 
it is wise to remember, in making a study of this 
celebrated eighteenth-century trial, that, in the 
words of Professor Pottle:

Hardly anyone now stirs the acrid dust which 
has settled thick on its ponderous tomes of proofs 
and memorials. How much more enduring is the 
name of that irrepressible and indecorous young 
advocate who never gained promotion at the bar—  
James Boswell, Esq., Laird of Auchinleckl 39

Another case in which Boswell became deeply
\involved was the trial of John Reid, who was convicted 

of sheepstealing, at this time a capital offense. In 
this case, Boswell again put his literary talents to 
work, with almost disastrous results. Publication of 
a newspaper article, admittedly written by Boswell, 
caused him to become embroiled in an argument which 
nearly led to a duel with the young son of the Lord 
Justice-Clerk, Sir Thomas Miller. Boswell's journals 
record more about this case than about any other legal 
case in which he ever became involved, directly or in
directly. A brief history of the proceedings in the

39Pottle, Juridical Review, p. 211.
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case follows.

In 1766 John Reid was accused of the theft of 
sheep from a farm in Peeblesshire. When Reid was 
charged with this theft, James Boswell undertook the 
defense, although many of his legal friends advised 
against this course of action because the accused ap
peared to be guilty and his advisers felt that to 
undertake the defense of the obviously guilty man 
would damage an advocate's professional reputation. ^  

Boswell, however, giving early evidence of his fascina
tion for criminal cases, refused to be dissuaded from 
undertaking Reid's defense, and Reid became his first 
client in Criminal Court. Boswell was zealous in
his endeavors to gain acquittal for Reid, who had never 
denied possessing the stolen sheep. According to 
James Ramsay, the evidence against Reid was overwhelm
ing, but Boswell was able to secure the verdict of

4 0uJames Ramsay, "Boswell's First Criminal 
Juridical Review, L (1938), 315.
41Ibid.

Case,"
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"Not Proven." 42 Ramsay quotes the words of the jury
from the court records (the words "habite and repute" 
are important because of the subsequent trial):

All in one voice find the said pannel being 
habite and repute a common thief not proven.
And by a plurality of voices, find it not proven 
that he stole and carried off the six score of 
ewes... . But with one voice find proven, that 
soon after the sheep were carried off . . . the 
said pannel came . . . with six-score of sheep, 
or thereby, in his custody which he offered for

Evidently the jury had been carried away by Boswell's 
eloquence, but the world paid scant heed. The Scots 
Magazine neglected even to mention his name in the 
account of the trial which appeared on its pages in

Clerk, Miller, had taken note of Boswell's role in the 
case and was extremely indignant over the fact that 
Reid had been acquitted. In fact, when Sir Thomas was 
delivering his judgment in the famous Douglas Cause a 
few months later, he took the occasion to chide

sale. 43

44December, 1776 Nevertheless, the Lord Justice-

42Ibid.

Duke, Juridical Review, p. 346.44
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Boswell for his part in the Reid Trial:
We have indeed seen cases where there was a 

moral impossibility of the prisoner's innocence, 
and yet we have seen juries acquit such a one.
Such a case was that of Reid, who was lately 
tried before the Criminal Court. This Reid was 
a poor man of a very suspicious character. He 
was found with the exact number of sheep in his 
possession upon the road leading from the very 
farm from off which they were stole, and he pre
tended not to bring any proof whatever that he had 
attained the property of them in any lawful way.
A council [sic] at that bar, who likes to dis
tinguish himself on such occasions, patronized 
the prisoner's defense, and notwithstanding the 
clearest and most positive evidence of all the 
facts acquitted the prisoner. 45

\

Professor Brady notes that, in this trial, Boswell
and Andrew Crosbie (whom Boswell had secured as an
assistant on the case), presented no witnesses at
all and that "the judges of the Justiciary Court (one
of whom was Lord Auchinleck) denounced the verdict as

46against the evidence."
Unfortunately, this narrow escape did not 

deter John Reid from further attempts. In Boswell's 
journal, the next mention made of Reid is found in a

4~>As quoted in Lowry, Juridical Review, p. 316. 
46Boswell in Search of a Wife, pp. 12-13.





points: one, that Reid admitted possessing the
stolen sheep but insisted that he did not know them 
to be stolen and had received them in good faith

72

from a man named Gardner; and, two, that it was un
just to accuse Reid of being by "habite and repute a 
sheepstealer" because he had been acquitted during 
his earlier trial. Nevertheless, in spite of all 
Boswell's efforts Reid was convicted this time (see 
Appendix B). (Boswell records that he had received
great applause at the conclusion of the trial for his

51spirited behavior during the case.) Boswell had
attempted to obtain a confession from Gardner, who 
was under sentence of transportation for housebreaking, 
but Gardner denied the charge before leaving England. 
John Reid was sentenced to die by hanging on September 
7 for the theft of eighteen sheep.

James Boswell did not conclude his efforts in 
behalf of Reid after the trial. Although he frequently 
expresses in his journals the opinion that Reid is 
doomed, he consented to aid in an appeal for the King's

51Ibid., pp. 250-251.
52Ibid., p. 254.
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mercy. He notes:
This morning I drew a petition to His Majesty 

for John Reid.—  Charles Hay went with me to see 
John. I in the strongest manner assured him that 
I thought the petition would have no effect . . .
and it might make him entertain vain hopes and 

prevent him from thinking seriously of death.
20 August, 1774

Although he was convinced that his efforts 
were futile, Boswell continued his attempts to save 
Reid. He turned to the literary efforts that he felt
had been effective in the Douglas Cause. After gaining

\

a short (fourteen day) reprieve, he wrote letters to 
men of influence, such as Lord Pembroke and the Earl 
of Rochford, hoping to gain their help on Reid's be
half. He next attempted to gain public sympathy for 
Reid by printing a broadside purported to be the "Last 
Speech, Confession, and Dying Words of John Reid . . .
given to Richard Lock, Inner Turnkey of the Tolbooth,

54Edinburgh . . . "  This broadside was not published
until after September 21, too late to be of help. 
Boswell had devised another scheme, however. He felt

^ Ibid. , p. 276.
54Ibid.
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that public opinion could be swayed if he printed an
other pamphlet supposedly containing John Reid's 
thoughts during the day (September 7) on which he had 
been condemned to die until receiving the reprieve. 
Accordingly, Boswell caused this pamphlet to be hawked 
about on September 7 (see Appendix C).

On the thirteenth, he wrote a letter, signed 
"A Royalist," to The London Chronicle, complaining of 
the injustice of the jury and the harshness of the 
sentence. This is the letter, containing an obscure 
reference to Sir Thomas Miller, which caused his son 
to challenge Boswell to a duel (see Appendix D).
Boswell maintained that the Lord Justice-Clerk had 
been harsh in the opinion he had sent to the King, 
making it impossible for the King to grant mercy, al
though this was a charge which proved later to be un-

56founded.
Since these efforts, legal and literary, were

55Ibid., p. 315. n.3.
56Lowry, Stanford Law Review, p. 483.
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all failures, John Reid went to his death on September
21, 1774. Boswell attended the execution and reports

57that Reid behaved with great calmness and piety."
"Just as he was going off, he made an attempt to speak.
Somebody on the scaffold called, 'Pull up his capl1

The executioner did so. He then said, 'Take warning.
58Mine is an unjust sentencel" (21 September, 1774)

Later on that same day, Boswell wrote a report to the
newspapers, The Courant and The Mercury. According
tq Wimsatt, this account and the amended report in The
London Chronicle led to a proposal by Gordon, who had
been chancellor of the Reid jury, that Boswell be

59prosecuted for these reports. No action against
Boswell has been reported, and all the difficulties 
which devolved on him as a result of his literary ef
forts were finally settled. After much difficulty, 
Boswell's friends prevailed upon young Miller to accept 
an apology and the duel was prevented. ^

57Boswell for the Defence, p. 334.
^Ibid. , p. 335.
59Ibid., p. 336, n.8.
6°Boswell: The Ominous Years, p. 25.
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An appropriate final thought on the Reid Case
is taken from a letter to Boswell from his friend,
John Wilson:

Can any sober thinking person believe it that
in a country which boasts so much of its knowledge 
and refinements, there should exist a law assigning 
death as the punishment of the crime of stealing 
eighteen sheep? Ninety and nine sheep, which once 
were less valued than one lost and recovered, are 
less valuable than the life of any of His Majesty's 
subjects. ^

Boswell's efforts in these two cases, the 
Douglas Cause and the Reid Case, have been shown to 

be literary as well as legal. It is doubtful that his 
literary efforts had any real influence on the final 
decisions of the justices or the juries, but the fact 
remains that Boswell kept his clients' names before 
the public by his own efforts. He was seemingly a 
press-agent as well as an advocate.

61
p. 307.

As quoted in Boswell for the Defence,



Chapter III

THE INFLUENCE OF SAMUEL JOHNSON ON 
BOSWELL'S LEGAL ACTIVITIES

The first two chapters have been concerned 
with James Boswell's legal practice in general and 
with two particular cases, The Douglas Cause and the 
Reid Case. Also, the intention was to discuss the 
use by Boswell of literary works, such as broadsides 
and pamphlets, in an attempt to influence the public. 
The final chapter will deal with an important factor 
in Boswell's life as an advocate: the influence of 
his revered friend, Samuel Johnson, from whom the 
young lawyer had often solicited advice on many di
verse problems. The fact is that Samuel Johnson was 
well-equipped to offer legal advice to Boswell because 
he had always been interested in the law and had often 
expressed regret that he had not become a lawyer; he 
numbered many members of the legal profession among 
his friends; and his writings were often concerned with 
questions of legal and political concerns. Therefore, 
it isnot surprising that Boswell often conferred with
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this friend, either by letter or in person, for he 
acknowledged Johnson's superior mind and powers of 
reasoning.

That Johnson regretted the lack of a legal 
education we know from Boswell's having recorded the 
following conversation in the Journal of a Tour to 
The Hebrides:

JOHNSON: I am persuaded that, had Sir Isaac
Newton applied to poetry, he would have made a 
very fine epic poem. I could as easily apply to 
law as to tragick LsicU poetry.

BOSWELL: Yet, Sir, you did apply to tragick
 ̂ poetry, not law.

JOHNSON: Because, Sir, I had not money to
study law. 1

Writing about his subject's early life, Boswell 
mentions another incident which exemplifies Johnson's 
interest in law:

About this time [summer, 1730 he made one 
other effort to emancipate himself from the 
drudgery of authorship. He applied to Dr. Adams, 
to consult Dr. Smalbroke of the Commons, whether 
a person might be permitted to practice as an 
advocate there, without a doctor's degree in Civil 
Law. 'I am (said he) a total stranger to these 
studies; but whatever is a profession, and main
tains numbers, must be within reach of common 
abilities, and some degree of industry.' Dr.

Boswell, Life, V, 35.
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Adams was much pleased with Johnson's design to 
employ his talents in that manner, being confident 
he would have attained to great eminence. And, 
indeed, I cannot conceive a man better qualified 
to make a distinguished figure as a lawyer; for 
he would have brought to his profession a rich 
store of various knowledge, an uncommon acuteness, 
and a command of language, in which few could 
have equalled and none have surpassed him. 2 3

Boswell also notes that Sir William Scott once remarked
to Johnson: "What a pity it is, Sir, that you did not
follow the profession of the law! You might have been

3Lord Chancellor of Great Britain."
v On still another occasion, Boswell notes,

Johnson referred to his regret that he had not been 
able to afford the study of law:

BOSWELL: Mr. Edwards had said to me aside,
that Dr. Johnson should have been of a profession.
I repeated this remark to Johnson that I might 
have his own thoughts on the subject.

JOHNSON: Sir, it would have been better
that I had been of a profession. I ought to have 
been a lawyer. 4

Although circumstances had prevented his at
taining a legal career, Johnson continued to be inter
ested in the law, and he numbered many lawyers among

2Ibid., I, 134.
3Ibid., n. 1 .
4Ibid., III, 309.



his friends. E. L. McAdam has noted that Johnson's
illustrious circle included, aside from Boswell and
some others, Sir John Hawkins, an attorney and one of
the executors of Johnson's will; Arthur Murphy, an
actor who later became a barrister; Henry Ballow,
the recognized authority on equity of the period;
Robert Chambers, Vinerian Professor at Oxford and
later Ambassador to India; Saunders Welch, Henry
Fielding's chief assistant as High Constable of
Holborn; and Edmund Burke, the great speaker and

5Member of Parliament.
Many of Johnson's works are devoted either 

partially or entirely to legal concerns. For example, 
his first biography of a poet, The Life of Richard 
Savage, reveals his great interest in Savage's legal 
problems, which included a trial for murder, incar
ceration in a debtor's prison, and a matter of dis-

6puted filiation. In The Plan of an English Dic
tionary, Johnson states that he has included many

5 E. L. McAdam, Jr., Dr. Johnson and the English 
Law (Syracuse: Syracuse University Press, 1951), 
pp. 29-33.

^Mona Wilson (ed), Johnson Prose and Poetry 
(Cambridge: Harvard University Press, 1963), pp. 41 ff.
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legal terms in this work, such as habeas corpus and
nisi prius, although this is unusual in an English 

7Dictionary. The Rambler, Idler, and Adventurer all
contain essays dealing with legal matters. Rambler
No. 13, for example, discusses Johnson's feelings that

8attorneys were the lowest species of lawyer, while 
Rambler No. 114 contains a vigouous argument against
capital punishment for theft and against vindictive

9laws in general. Among many others is No. 62 of The
10Adventurer r which attacks imprisonment for debt.

That Johnson was also interested in international law 
is shown by his many publications on this subject. He 
contributed several articles and essays to the Literary 
Magazine concerned with the question of colonial pos-

7Ibid., p . 21. 8 * 10
8Samuel Johnson, The Rambler, ed. S. C. Roberts 

(London: J. M. Dent and Co., Inc., 1953), p. 26.
^Wilson, p. 227.
10Samuel Johnson, The Idler and Adventurer, ed. 

W. J. Bate, John M. Bullitt, and L. F. Powell (New 
Haven: Yale University Press, 1963), p. 378.
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session and the rights of natives. 1 1

During the first years of his life in London, 
Johnson was engaged by Edward Cave, the editor of the 
Gentleman's Magazine, to write the reports on Parlia
mentary proceedings, which were rather thinly dis
guised as Debates in the Senate of Lilliput. These 
debates reveal knowledge of a great variety of legal 
topics and, according to McAdam, can be arranged under 
four heads: "1. Law in general; 2. international,
foreign, military, and maritime law; 3. the King and

12Parliament; 4. rights and duties of the subject."
This is quite a range of subjects to be covered by a 
man who could afford to spend only thirteen months at 
Oxford. Another proof of Johnson's interest in law is 
provided by McAdam, who states that Johnson's personal 
library, which was auctioned off after his death, con
tained a great many volumes on foreign, civil, and 
canon law, as well as many legal treatises and reports. 13

11
12
McAdam, Johnson and English Law, pp. 49-50. 
Ibid., p. 16.

13Ibid., pp. 60-61.
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McAdam says that one of Dr. Johnson's most 
important contributions to English law was his collab
oration with Robert Chambers in composing Chambers' 
Vinerian lectures. In May, 1766, Chambers had suc
ceeded Blackstone as Vinerian Professor at Oxford.
(The Vinerian Fellowship had been established to pro
vide a stipend for a legal scholar whose sole duty 
was to prepare and deliver a certain number of lec
tures on law each year.) McAdam notes that the col
laboration was discovered in the twentieth century and 
mentions that he studied the records very carefully.
He says:

It is only within the past decade that this
collaboration has been made known. . . It was
a secret well kept, remarkably well, considering
that Chambers was intimate with many of the Johnson- n 14lan circle. J-

In order to confirm the belief that Johnson had helped 
Chambers, who showed a notable inability to begin, 
McAdams points out many hints and statements from 
Johnson's letters and diaries that mention this collab-

14Ibid., p. 65.
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oration. He also mentions that Mrs. Hester Thrale-
Piozzi lists the lectures as Johnson's work in 

15Thraliana. McAdam also argues that many sections
of the lectures are distinctly Johnsonian in style 
and shows that other works published by Chambers bear 
little resemblance to Johnson's style. From all this 
evidence (the letters, diaries, Mrs. Thrale's state
ment, and comparison of style), therefore, he con
cludes:

The Vinerian Lectures, then, include Dr. 
Johnson's major contribution to legal literature 
and to legal education. The range of subjects 
which he touched on is highly characteristic—  
an amazing list and one which illustrates the 
breadth of Johnson's interests. ^

In commenting on Johnson's ability to attempt 
such a collaboration, McAdam. declares that it is 
strange that such a man as the Vinerian Professor, 
who was required by statute to be at least a Master 
of Arts or Bachelor of Civil Law, should need the aid * 16

^Ibid., p. 67.
16E. L. McAdam, Jr., “Dr. Johnson's Law Lectures 

for Chambers, II, "Review of English Studies, XVI 
(January, 1940), p. 159.
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of a layman whose college career had been terminated 
because of poverty.

From the foregoing discussion, which indicates 
Johnson's great interest in and knowledge of law, it 
is not difficult to understand why the young lawyer 
from Scotland, James Boswell, should come so often to 
his learned friend for advice; the diversity of 
Johnson's interests and knowledge made him a valuable 
counsellor. Boswell records in the Life and in his
own journals the fact that the two friends often

\

discussed legal problems during the time they had 
together during Boswell's annual visits to London or 
by letter during the long months when business kept 
him in Scotland or on circuit.

Boswell often consulted Johnson on questions 
of general interest, such as legal ethics. One ques
tion which plagued him was the problem of undertaking 
a defense or a cause which the advocate felt to be un
just. Johnson counselled him about this problem:

Sir, a lawyer has no business with the justice 
or injustice of the cause which he undertakes, un
less his client asks his opinion, and then he is 
bound to give it honestly. The justice or in-
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justice of the cause is to be decided by the 
judge.

When Boswell mentioned to Johnson that a lawyer might 
be considered to be a hypocrite when he affects warmth 
for a client when, in reality, he feels no warmth for 
him, this conversation ensued:

BOSWELL. Is there not some danger that a 
lawyer may put on the same mask in common life, 
in the intercourse with his friends?

JOHNSON. Why no, Sir. Everybody knows you 
are paid for affecting warmth for your client; 
and it is, therefore, properly no dissimulation: 
the moment you come from the bar you resume your 
usual behavior. * 18

\

Although Boswell enjoyed discussing these 
questions of general interest with his friend, he also 
consulted Johnson on specific cases. Johnson usually 
seemed willing to give legal advice to him and, on 
occasion, even dictated a brief for Boswell. One of 
the cases with which Johnson had been able to be of 
help was that of John Hastie, a schoolmaster who had 
been dismissed from his school and charged with bru
tality to his students. Boswell mentioned the case

■^Boswell, Life, V, 26.
18Ibid., II, 47.
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in a letter to Johnson and announced:
I am coming to London for some weeks this 

spring. I am to appear in an appeal from the 
Court of Session to the House of Lords. A 
Schoolmaster in Scotland was deprived of his 
office for being somewhat severe in the chastise
ment of his scholars. The Court of Session con
sidered it to be a very delicate matter to inter
fere between a master and his boys, and rather 
dangerous to the interests of learning and educa
tion in general to lessen the dignity of teachers 
and make them afraid of the resentment of too in
dulgent parents, instigated by the complaints of 
their children, and therefore restored him to his 
office. His enemies have appealed to the House 
of Lords . . . .  I hope there will be little 
fear of reversal. But I must beg leave to have 
your aid in my plan of supporting the decree.

3 March, 1772
When Boswell arrived in London the help that he had 
solicited was forthcoming and he records, "On Saturday, 
April 11, he appointed me to come to him in the eve
ning, when he should be at leisure to give me some

20assistance for the defense of Hastie." Dr.
Johnson dictated an argument to Boswell which he hoped 
would convince the Lords that "the government of a 
schoolmaster is somewhat of the nature of military 19 20

19Boswell for the Defence, p. 26.
20Boswell, Life, II, 183.
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government . . . .  A schoolmaster has a prescriptive
right to beat . . . .  This man has maimed none of 

21his boys.,r Part of Johnson's argument rested on
the fact that the schoolmaster, although a severe
disciplinarian, did not strike at the boys' eyes nor

22did he send them away blind or lame. Johnson also
argued that Pufendorf (a well-known continental legal 
expert) had written that a moderate use of discipline 
was necessary to maintain order in a school. There
fore, Johnson maintained Hastie, who did not blind \
or lame his scholars, was within the limits of moder
ation because "the master, who punishes, not only con
sults the future happiness of him who is the immediate
subject of correction but he propogates obedience

23through the whole school." In his journal, Boswell
records an interesting conversation which he and 
Johnson had on the same subject:

2 1TK., Ibid., P- 184.
22zzIbid., P- 185.
23Ibid.
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BOSWELL. I hope, Sir, there will be no fear 
of him [Hastie"j|. It is a very delicate matter 
to interfere between a master and his scholars; 
nor do I see how you can fix the degree of 
severity that a master may use.

JOHNSON. No, Sir. Till you fix the degree 
of negligence and obstinacy of the scholars, you 
cannot fix the degree of severity of the master. 
Severity must be continued until obstinacy be 
subdued and negligence cured.

BOSWELL. To speak candidly, Sir, this man 
was rather too severe.

JOHNSON. He he fractured any skulls?
BOSWELL. No.
JOHNSON. Then, Sir, he is safe enough.

2421 March, 1772
In spite of Johnson's argument, which was presented 
by Boswell with very little alteration, the House of 
Lords reversed the decision of the Court of Session 
and their judgment is listed in Paton's Reports of 
Cases upon Appeal from Scotland as II, 227. The Lords 
held that Hastie's dismissal had been just and reason
able because, according to the record, "the proof led 
before his dismission went to show that . . . scarce 
a day passed without some of the scholars coming home 
with their heads cut and their bodies discolored. He 
beat the pupils with wooden squares, . . . dragging

^Boswell for the Defence, pp. 39-40.
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them by the hair of the head, and used his feet by
25kicking them." After Boswell's return to Scotland,

Johnson expressed his regret at the reversal but gives 
a clue as to his real feelings about Hastie in a let
ter to Boswell: "I am glad if you got credit by your 
cause, and am yet of opinion that our cause was good 
and that the determination ought to have been in your
favor. Poor Hastie, I think, had but his deserts."

2 6(31 August, 1772) Johnson seems to admit, here,
th^t Hastie had somewhat exceeded the bounds of moder
ation. However, this attitude of strict adherence to 
authority was characteristic of Johnson. McAdam has 
suggested that Johnson's remark in the letter might be 
paraphrased as follows, "abstractly considered, you
should have won the case, and yet Hastie was a brutal 

„ 27man.
Although the House of Lords had found against

25As quoted xn Boswell, Life, II, 186.
26R. W. Chapman (ed. ), The Letters of Samuel 

Johnson (Oxford: Clarendon Press, 1952), I, 279.
'McAdam, Johnson and English Law, p. 131.
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him in the Hastie Case, Boswell was not discouraged 
from seeking further aid from Johnson on other cases. 
One question in which both men were interested was 
concerned with "vicious intromission." Boswell ex
plains this legal problem as follows:

It was held of old, and continued for a long 
period to be an established principle in that 
law, that whoever intermeddled with the effects 
of a person deceased, without the interposition 
of legal authority to guard against embezzlement, 
should be subjected to paying all of the debts of 
the deceased as having been guilty of what was 
technically called vieious intromission. The 
xCourt of Session had gradually relaxed the 
strictness of this principle, where the inter-

n oference proved had been inconsiderable.
In the case of Wilson v. Smith and Armour, Boswell
had petitioned the Court for a strict interpretation
of the vicious intromission statute, but the Court had
refused. Again, Johnson came to his aid and dictated
for him another argument which he felt was persuasive.
Johnson said that "to permit a law to be modified at

29discretion is to leave the community without law." * 29

2 8Boswell, Life, II, 196.
29Ibid., p. 197.
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He took the position that "a law, to have its effect,
must be permanent and stable" and that "deviations
from the law must be uniformly punished, or no man can

30be certain when he shall be safe." His main argu
ment rests, therefore, on a strict enforcement of 
law. Boswell was very much impressed at the brilliance 
of Johnson's brief and, in admiration for his friend, 
noted, "With such comprehension of mind, and such 
clearness of penetration, did he thus treat a subject 
altogether new to him, without any other preparation
than my having stated to him the arguments which had

31been used on each side of the question." McAdam
remarks that Boswell's statement about the subject 
being altogether new to Johnson is naive, for, he says, 
"Johnson had been reading books on civil law for years," 
and "appeared to be aware, as Boswell seems not to have 
been, that the principle underlying the question of * *

30
31
Ibid.
Ibid.
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vicious intromission was a common matter of Civil law,
32and not limited to Scotland." McAdam notes that it

was probable that Johnson was aware of a similar dis
cussion on vicious intromission in Blackstone's 

33Commentaries. When Boswell had presented this, as
he termed it, "masterly argument" before the Court of
Session, the plea was rejected, causing Boswell great
disappointment. He complains that presenting a
masterly and well written brief to the court is "Cast-

34ipg pearls before swine." Dr. Johnson was disap
pointed at the verdict, too, and wrote a letter to 
Boswell which also revealed a keen insight into his 
friend's character:

I am sorry that you lost your Cause of In
tromission, because I think the arguments on your 
side unanswerable. Endeavor to consolidate in 
your mind a firm and regular system of law, in
stead of picking up occasional fragments.

3524 February, 1773 32 33 * 35

32McAdam, Johnson and English Law, p. 136.
33Ibid.
^Boswell, Life, II, 200-201.
35Chapman, Letters of Boswell, pp. 303-304.



It is possible that Boswell might have advanced much 
higher in his profession had he heeded Johnson's ad
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vice .

Another case in which Boswell engaged Johnson's 
help was that of Mr. James Thomson, a minister of 
Dumfermline. This case had its roots in a political 
argument which stemmed from the election for the 
Borough of Dumfermline. During the election, Robert 
Scotland, one of the political agents for Boswell's 
client, Sir Archibald Campbell (who was standing for 
election), deserted to the side of the enemy and was 
roundly criticised for his actions by The Caledonian 
Mercury. Another critic, the Reverend Mr. Thomson, 
was attacked by Scotland, who wrote a letter to the 
newspaper calling the minister a "blustering blunder
buss of an old military chaplin." 36 On the Sunday 
following the publication of this letter, Mr. Thomson 
took for his text Ephesians 4: 25 ("Wherefore putting

36As quoted in Boswell: The Ominous Years, 
p. 60, n . 9.
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away lying, speak every man truth with his neighbor")
37and applied it to Scotland. Boswell reports the

next move; "The agent Scotland, after the sermon was
over, rose up and asked the minister aloud, 'what
bribe he had received for telling so many lies from

38the chair of verity?'" As a result of these verbal
altercations, Robert Scotland sued both The Caledonian 
Mercury and the minister for damages. Boswell was one 
of the counsel for the Reverend Mr. Thomson.

Boswell was proud of his performance at the 
trial and reports that he was at full command of him
self and that Macqueen an advocate said to him, "'I
would give a great deal to make such a speech as you

39have done just now.'" Boswell had pleaded on the
precedent of "liberty of the pulpit," for he argued 
that the preacher should enjoy immunity while speaking 
from the pulpit. He also cited the fact that the 
minister had been provoked. However, the Court of

37Ibid.
3RBoswell, Life, III, 58.
Boswell: The Ominous Years, p. 61.39
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Session found against the minister.
Both Boswell and Johnson felt that this judg

ment was in error. Boswell notes that the minister
was "an aged gentleman, formerly a military chaplin,

40and a man of high spirit and honour." Johnson
again aided Boswell by dictating a brief which he hoped 
would help confute the decision of the court. He 
argued that the pastoral office necessarily includes 
the right to censure and that the "man who appropri
ated this censure to himself is evidently and notori- \
ously guilty. His consciousness of his own wickedness 
incited him to attack his faithful reprover with open
insolence and printed accusations. Such an attack made

41defence necessary."
In spite of Johnson's effort, to which Boswell

refers admiringly as "the vigorous and accurate eman-
42ations of his mind," no appeal was ever made from

^Boswell, Life, III, 59.
4-*-Boswell, Life, III, 59-61.
42Ibid., p . 63.
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the decision of the Court of Session because the 
Attorney General, Thurlow, advised against such a 
course. Therefore, the minister had to pay a fine

43of 30 and an additional thirty guineas for expenses.
Besides the three cases which have been dis

cussed in this paper, Johnson helped Boswell with 
many other cases through the years. His wide-ranging 
mind made it possible for him often to give valuable 
advice on such diverse subjects as entails, libel, 
lay patronage in the church, the registration of deeds, 
and many others. Professor McAdam has very aptly said
that "Boswell, like Chambers, was an outlet for

44Johnson's interest in the law." It was fortunate
that Boswell had such a friend who could often steer 
his thinking into the proper channels even though his 
arguments did not always persuade the courts.

43

44
Boswell for the Defence, p. 202. 
McAdam, Johnson and the English Law, P- 162.



Conclusion

The scholarship on great literary figures is 
vast and detailed. No aspect of their lives that can 
be uncovered is left untouched. Details of their 
lives, loves, religious beliefs, and occupations are 
eagerly studied, because there is such a deep interest 
in all characteristics of the artist and all features 
of his art. Thus, Shakespeare's acting company and 
William Butler Yeats' private symbols have been studied 
carefully, as have Matthew Arnold's relationship with 
his father and his career as inspector of schools. 
Jonathan Swift's love for Esther Johnson and his jour
nals to her have been studied minutely for any clue to 
the personality of this genius of satire; the trial 
of Francis Bacon and his conviction on bribery charges 
have been of great interest to scholars; and the in
fluence of Platonism on Shelley has been the subject 
of detailed study. Books, articles, and dissertations 
have been written about such diverse subjects as Samuel
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Johnson's prose style and the poetic influence of 
John Donne on the seventeenth century. Shakespeare's 
use of imagery and Browning's development of dramatic 
monologues have been analyzed. In short, every de
tail of the artists' lives, the major influences on 
each, the historical backgrounds, and every scrap of 
available information have been scrutinized. This is 
the reason why the twentieth-century discovery of the 
Boswell papers has caused such excitement in the lit
erary world. The papers, as has been previously noted, 
contain notes, journals, and references which add a 
great deal to our knowledge of the eighteenth century, 
and its great men. Certainly, our knowledge of James 
Boswell has greatly increased as a result of this dis
covery.

In dramatic criticism, it is customary to dif
ferentiate between the "flat character," such as 
Moliere's miser, who reveals only one aspect of his 
personality and usually symbolizes a vice or virtue, 
and the "round character," such as Shakespeare's Lear, 
who is revealed by the artist as a many-sided human
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being in whom the virtues and vices are in constant 
conflict as they are in all men. Before the discovery 
of the Malahide and Fettercairn papers, Boswell had 
been viewed as a "flat character," that is, he was de- 
picted as the biographer of Johnson, and other aspects 
of his life were passed over. He had no other sig
nificance in the literary world. Today, however, his 
character is becoming rounded as we learn more and 
more about him because of the information that has be
come available through recent discoveries.

\

The study of Boswell's legal career which has 
been the subject of this thesis was undertaken with 
the following purpose: to gather the bits and pieces 
of information scattered throughout many sources so 
as to round out our picture of his life as an advocate 
and to demonstrate that this man was indeed much more 
than the biographer of Johnson. Just as we do not 
often recollect that the author of The Canterbury Tales 
was also the collector of customs, so, too, do we tend 
to forget that writing biography was only an avocation 
with Boswell; his principal profession was the law.
It is hoped that this paper clarifies that aspect of
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his life and develops a clearer picture of Boswell 
in wig and gown. The lawyer, then, is quite another 
dimension of the man who sat in homage before the idol of 
his day and who so much enjoyed the conversation 
of his friends at the Mitre.

This paper has included a chronological study 
of Boswell's legal career, from the time when he went 
to study law in Holland, through the years of his 
practice at the Bar, and concludes with an account of
the latter years spent in England, the years of his

\

failure at the English Bar. An important factor con
sidered in this first section was Boswell's great in
terest in criminal cases, an interest which proved to 
be detrimental to his career as an advocate, because 
it took his attention from the more profitable civil 
cases which formed the bulk of the successful lawyer's 
practice.

An aspect of his career as a lawyer which 
differentiates him from his fellow advocates was the 
subject of the second chapter: his use of literary 
works to arouse public support for some of his clients. 
This part of the thesis focused on two particular cases.
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the Douglas Cause and the Reid Case, which are of in
terest because of the many letters, ballads, and 
articles which Boswell wrote on behalf of two men, 
Archibald Douglas and John Reid, whose legal problems 
were of considerable interest to their contemporaries. 
Of concern, also, is the insight into Boswell's in
terest in his clients as human beings which is evident 
after studying the two cases. Not only was he in
terested in the legal aspects of these clients, but 
he was also fascinated with many details about them: 
the state of their souls, in Reid's case, and the 
attitudes of their wives at breakfast, which he re
corded after taking that meal with the Douglas house
hold. It should be noted again that another charac
teristic which sets Boswell apart from his fellow 
advocates and increases our interest in him is his 
attendance at executions; after all, not many lawyers 
are seen at the executions of their clients.

Finally, an account of Samuel Johnson's in
fluence on Boswell's legal career has been included 
in this thesis, because Boswell often went to Johnson
to obtain advice on his cases, advice which he often
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followed- In fact, it has been noted that Johnson 
even dictated some of Boswell's briefs. In the Life 
°f Johnson, Boswell included references to this legal 
interest of the great lexicographer, but in the let
ters and journals he reveals many details which were 
omitted from the Life. In this chapter, it is evident 
that there was inequity in the courts of the time; 
that is, the punishment for the crime was out of pro
portion to the offense. This factor provides an in
teresting sidelight on Boswell and Johnson and their \
legal discussions.

It was noted in the Introduction to this thesis 
that David Garrick prophesied that the young Boswell 
would one day be a great man. It is obvious, from a 
study of his legal career, that he was not a great law
yer. He was not temperamentally suited to the life of 
an advocate, because he was more interested in strange 
aspects of cases than he was in jurisprudence; he en
thusiastically supported causes that were more notori
ous than profitable; and he admits that he found his 
fellow lawyers uncongenial and that he much preferred 
the gay life in London to the dull routine of the
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Edinburgh courts. Yet, he is remembered today while 
most of the more earnest advocates of his day are for
gotten. Those who rose to high positions in the legal 
circles of the eighteenth century are unknown today, 
whereas the advocate who underwent the humiliation of 
having to ride circuit with men much younger than him
self in the hopes of obtaining cases is studied by 
every sophomore in our universities. Boswell's great
ness, forseen by Garrick, lies in his ability to por
tray the characteristic foibles and virtues of his 
fellow man. Although he did not know as much about 
torts as most of the other advocates of the Scottish 
and English Bars, he has left a vivid record from which 
later generations can learn much about his life and

times.



APPENDIX A
The Entail of the Douglas Estate

William, Earl of Angus, in 1601, enjoyed the 
estates of Douglas and Angus, under a simple destina
tion to heirs-male. The estates were known afterwards 
under the general name of Earldom of Angus.

He married twice. By his first marriage he had 
two sons, Archibald and James, and three daughters.
By his second wife he had three sons,--William, Earl 
of Selkirk, afterwards Duke of Hamilton, (from whom 
the Duke of Hamilton and Earl of Selkirk, two of the 
claimants, are descended);— George, Earl of Dumbarton, 
and James, and several daughters.

In 1630, Archibald Lord Douglas married Lady 
Anne Stewart, on which occasion, his father, Earl 
William, became a party to his marriage contract, 
and bound himself, in consideration of the tocher given 
by the Lady, "to infeft and seize by charter and 
sasine, titulo oneroso, in due and competent form, 
the said Archibald Douglas, and the heirs-male law
fully gotten, or to be gotten of his own body; which 
failing, to return to the said noble Earl of Angus, 
his father, and his heirs male and of tailzie contained 
in the infeftment of the Earldom of Angus, and their 
assigns whatsoever, under the reservations and other 
provisions and restrictions aftermentioned." In 
this deed the Earl reserves his own liferent, and 
it contains a clause prohibiting the said Lord 
Archibald Douglas and his foresaids, "to sell, annalzie, 
wadset, dilapidate nor put away any of the lands and 
others above written, nor to contract debt, nor do 
any other deed whereby the same may be evicted, by 
apprizing or any manner of way, from his foresaids, 
without the special advice and consent of the said 
noble William, Earl of Angus, during his life, first 
had and obtained." But this deed contains no 
prohibition against altering the order of succession.

Nor did the charter and infeftment which 
followed thereon (Mar. 22, April 29, 1631), contain the
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prohibitory clause, although the charter repeated the 
clause of return. It was upon this deed that the 
Duke of Hamilton founded his claim.

In 1633, Earl William, the father, was created 
Marquis of Douglas, upon which event, his son,
Archibald Lord Douglas, took the title of the Earl 
of Angus. Of the latter's marriage with Lady Anne 
Stewart there was issue one son, James, afterwards 
Marquis James Douglas. But before he succeeded, 
several deeds were executed. In the first place, 
upon the death of Lady Anne Stewart, the Earl of 
Angus married a second time, and on this occasion, 
and without the consent of his father, he settled 
the estates of Bothwell and Wandell, part of the 
family estates, on the heirs-male of the marriage, 
under condition of return as aforesaid,— failing 
heirs male. Of this marriage, there was one son, 
Archibald, afterwards created Earl of Forfar.

Archibald, Earl of Angus, died before his father 
Marquis William, who observing that under the above 
deed of his son, the conditions of the entail, 
clause of return, and prohibitions, were violated 
and disregarded by him, executed a new deed, conceiving 
the estate as still in him in fee, whereby "he 
disponed the estate to the said James (his grandson) 
now Earl of Angus, deceased, and the heirs male of 
his body; whom failing, to the heirs male of his 
father's body; whom failing, to the heirs male of the 
Marquis' own body; whom failing, to return to the 
Marquis, his heirs male and of tailzie, contained in 
their infeftments of the Earldom of Angus, and their 
assigns whatsoever." There was a general reference 
to the conditions and provisions in the contract of 
marriage 1630, and the object of the deed was to 
place the settlement of the succession on that deed.
On this deed the Earl James was infeft, but the 
prohibitory clause in the deed was not inserted.

Of this date (1660), Marquis William died, and 
was succeeded by the said James, who became Marquis 
James Douglas, and who made up his titles by special
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service, not under the last deed of his grandfather, 
but to his own father, as his heir male, on the 
assumption, that he was infeft in the fee of the 
estates by the marriage contract in 1630. His 
retour between the prohibitory clauses in the latter 
deed, in order to protect against the debts which his 
father had contracted.

Marquis James, out of respect to his 
father Lord Archibald's intentions towards the issue 
of his second marriage with Lady Wemyss, and agreeably 
with, and in implement of the obligation undertaken 
by his father in that contract of marriage, disponed 
to the Earl of Forfar, his brother consanguinean, 
and the heirs male of his body, whom failing, to 
return to the said Marquis' heirs male and successors 
whatsoever, the two baronies of Bothwell and Wandell, 
upon which he was infeft.

It was upon this, Marquis James' right, that 
Archibald Douglas, Esq. founded his claim, contending 
that he had in him the absolute fee of the whole 
estates, which not only entitled Marquis James to 
make the deeds after mentioned, but also to make 
the estates descend to him as heir of line, in 
preference to heirs male, there being no prohibition 
in the previous investitures against altering the 
order of succession.

Marquis James was twice married. Had issue by 
the first, who died unmarried. By the second he had 
issue, a son, Archibald, the late Duke of Douglas, 
and Lady Jane Douglas, who was the respondent 
Archibald Douglas' mother.

By his two marriage settlements with these 
ladies respectively, the first 1670, the second in 
1692, Marquis James conveyed "to his heirs male of 
the marriage, whom failing, to his other heirs male 
to be procreated of any other marriage; which 
failing, to Archibald Earl of Forfar (his brother) 
and to the heirs male of his body; which failing, to 
William Duke of Hamilton, his uncle, and to any son 
procreated, or to be procreated of his body, not 
succeeding to the estate and Dukedom of Hamilton,
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whom he shall design and nominate by a writ under his 
hand; and failing of any such designation, to the 
second son of the said Duke of Hamilton, and the 
heirs male of his body not succeeding to the estate 
of Hamilton; which failing, to the third son of the 
Duke, &c., whom all failing, to his own nearest 
lawful heirs and assignees whatsoever." He reserves 
power to alter, and to tailzie.

From the whole of these deeds, as well as the 
one quoted below, and every act and deed up to its 
date, it was contended by the Duke of Hamilton that 
a manifest preference was given by the investitures 
to the heirs male, to the exclusion of heirs female, 
or heirs of line; and as Archibald Douglas was only 
an heir female, being the son of Lady Jane Douglas of 
her marriage with Sir John Stewart, he was not 
entitled to succeed.

But Marquis James executed in 1699 
(Mar. 9), another deed, resigning the Earldom of 
Angus and the other family estates (Dudhope excepted) 
"to his son Archibald, and the heirs male of his 
body; which failing, to Archibald Earl of Forfar 
his brother, and the heirs male of his body; which also 
failing, to Lord Basil Hamilton, second son to the 
deceased Duke of Hamilton, and the heirs male of his 
body; which failing, to the next lawful son of James 
Duke of Hamilton, and the heirs male of his body; 
which all failing, to his next heirs whatsoever, 
heritably and irredeemably." He bound himself never 
to revoke or alter the tailzie above mentioned.
And it was under this title that the appellant, the 
Earl of Selkirk, claimed as the younger branch of 
the Duke of Hamilton's family here designate. The 
only power reserved being to grant provisions.

But after this date, a new line of succession 
was introduced, by admitting heirs female.

This was done by a deed (Mar. 11, 1699), 
whereby he nominated and appointed, that "failing 
the heirs male of his own body, the eldest heir
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female of the body of his son, the said Lord Angus, 
and the heirs whatsoever of the body of the eldest 
of the said heirs female, which failing, the eldest 
heir female of his own body; which failing, the said 
Archibald Earl of Forfar his brother, and the heirs 
male of his body; which failing, the nearest heir 
male whatsoever; which failing, his heirs or assignees 
whatsoever should succeed, failing heirs male of his 
body, as said is, in the Earldom of Angus and others, 
in the deed 1697." This deed also dispones Dudhope 
to the same series of heirs, and likewise the titles 
and honours of the family.

Under his deed the issue of Lady Jane Douglas, 
on failure of her brother the late Duke of Douglas 
without heirs male, was entitled to succeed. Whereas, 
the Earl of Selkirk contended, that as this deed was 
in fraud of the marriage contracts, executed by 
Marquis James in 1670 and 1692; and also of the 
tailzie of 9th March 1699, he had power to execute 
the same, and are therefore invalid, and that the 
deed he made on 11th March 1699, in favour of heirs 
female was impetrated from him while in sickness.

But this deed itself was revoked by a revocation 
or declaration executed on 15th June 1699, which was 
again superseded and altered in its turn by Marquis 
James executing an entail, of this date (Oct. 28,
1699). It recites the disposition to his son 
Lord Angus 1697, and deed of nomination of 11th 
March 1699 confirms the same, and thereby "irrevocably 
nominates and appoints, that failing heirs male of 
our body, the eldest heir female of the body of the 
said Lord Angus, and the heirs whatsoever of the body 
of the said heir female; which failing, the eldest 
heir female of our body, and the heirs whatsoever of 
the said eldest heir female; which failing, Archibald 
Earl of Forfar, our brother, and the heirs male of his 
body, which failing, to our heirs male whatsoever; 
which failing, our heirs and assignees whatsoever 
shall succeed, failing heirs male of our body as 
said is, to the Earl of Angus, and haill other lands
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contained in the said disposition." This deed 
advanced the female line, or Marquis' own daughter,
Lady Jane Douglas, and the heirs of her body, in the 
order of succession, before the Marquis' own brother, 
the Earl of Forfar; and the destination goes no 
further, and does not, as by the former settlements, 
confine the succession to heirs male, nor extend 
the substitution of that line beyond his own brother, 
to the Duke of Hamilton's family of the younger branch.

The Marquis James died of this date (Feb. 23, 
1700), leaving his son Archibald, the late Duke of 
Douglas, and Lady Jane Douglas, his only daughter, 
the son being created a Duke of this date (1703), 
although then a minor. He completed this title by 
charter and sasine in 1707, which refer to the deed 
of nomination of heirs on 11th March 1699.

The Duke had no issue of his marriage. By 
deeds executed in 1716, 1718, 1726, he confirmed 
the settlements of his estates as above, namely, 
failing heirs of his body, he settled them upon his 
sister, Lady Jane and her heirs, and certain other 
substitutes. He afterwards revoked these settlements 
by a simple deed of revocation, 16th October 1744, 
declaring, in the same deed, that on failure of 
heirs male and female of his body, his lands and 
estate, and heritable offices, were to descend to, 
and continue with the heirs of the ancient rights 
and investitures of the same; and therefore he 
revoked and recalled all and whatsoever deeds and 
settlements preceding this date The Duke of 
Hamilton alleged that this deed was a settlement in 
ravour of heirs-male, and gave him a title to reduce 
the deed aftermentioned, on the head of deathbed.
Again, in October 1754, after Lady Jane's death, he 
executed a deed, settling his estates, failing 
heirs male of his own body, upon his next heir male, 
the Duke of Hamilton, whom failing, the heirs female 
of his body. This deed was confirmed by another 
in 1757, which expressly excluded Lady Jane 
Douglas' issue. On his marriage the Duke of Douglas
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settled (Aug. 6, 1759) the lands and estate on the 
"heirs male of his marriage, whom failing, upon the 
heirs male of the said Duke in any subsequent 
marriage; whom failing, upon the heirs female of 
this present marriage, the eldest daughter or heir 
female always succeeding without division, and 
secluding her younger sisters as heirs portioners; 
whom failing, to such heirs as he hath or shall name 
and appoint in the settlement of his estate, made, 
or to be made by him, and failing thereof, to his 
own nearest heirs and assignees whatsoever," On 
deathbed he also executed (July 11, 1761) an entail 
"to and in favour of himself and the heirs 
whatsoever of his body; whom failing, to the heirs 
whatsoever of the body of the deceased James Marquis 
of Douglas his father; whom failing, to Lord 
Douglas Hamilton, second son of the Duke of Hamilton," 
&c. This, and the deed immediately before it, 
superseded the deeds 1754 and 1757; and on the 
Duke's death, which happened this date (July 21,
1761), they were accordingly found in his 
repositories with the signatures cut away, and 
marked cancelled: but the deed of revocation of 
6th October 1744 was found uncancelled in his 
repositories. 1

John Rankine (ed.), Scots Revised Reports: 
House of Lords Series, Vol. I: 1707-1797 
(Edinburgh: William Green and Sons, 1898), p. 407.



APPENDIX B

Lord Advocate's Charge in Reid Case

As it is impossible for the Public 
Prosecutor, whoever he may be, to know whether a 
person accused may not, where there are only 
circumstances, prove that he bought them, reset 
is libelled. If there is evidence brought to satisfy 
the minds of a jury that he did not steal, then 
there is reset. Here there is no occasion for it; 
for if this man is not guilty of the actual theft, 
he is an innocent man. My learned friend has 
mentioned his former trial. Surely he cannot mean 
that the respectable judges" (whom I have in my eye) 
having declared their opinions that it was a bad 
verdict will do him good. I therefore cannot imagine 
what use he is to make of it.

Let us consider corroborating circumstances. 
What is the conduct of this panel? Does he appear
like an honest man?-- Black, his next neighbour,
does not see him for two months, till the law, too 
cunning for him, overtakes him, and the officers 
catch him sleeping in his bed. These circumstances 
speak strongly to the mind. Had he been innocent, 
had he bought these sheep from Gardner, would he not 
have come and told the officers so and said, "This
man must be a rascal"?-- Now consider how improbable
it is in calculation that on the same day the same 
number of sheep stolen were sold to the panel. It 
may perhaps be Gardner stole the sheep, and 
therefore the number must be nineteen. But of this 
the panel has brought no evidence. He has not
adduced Gardner-- My learned friend, who always
does great justice to his clients, especially in 
this Court, but is sometimes righteous over much 
(it is excusable when pleading for a panel), set 
out with a distinction between theft and reset.
But he must have greater abilities than he really has 
(and he has great abilities) if he can persuade you 
that there was here not a theft but a reset. I do
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not think that in every case reset should be 
punished as theft. Here though proof of actual 
theft is abundantly strong. Perhaps it may 
appear stronger to me as I am connected with a sheep 
country. You gentlemen will judge and will bring in 
your verdict accordingly. 1

^As quoted in Boswell for the Defence, 
eds. W. K. Wimsatt and Frederick A. Pottle (New York: 
McGraw-Hill Book Co., Inc., 1959), p. 251.



APPENDIX C

The Mournful Case of Poor Misfortunate and 
Unhappy John Reid, Now lying under sentence 
of death in the Tolbooth of Edinburgh, dated 
Wednesday night, the 7th of September 1774.

This is the very day on which I was doomed to 
die; and had it not been for the mercy of our most 
gracious Sovereign, whom God long bless and preserve,
I should by this time have been a miserable spectacle, 
and my last speech crying dolefully through the streets 
of this city. 01 listen then unto me, while I am yet 
in the land of the living, and think that it is my 
Ghost speaking unto youl

Much cry has been made against me by small and 
great. And how can a poor man like me withstand it?
But before I go hence and be no more, I trust you will 
hear the words of truth, and peradventure your minds may 
be changed.

I am condemned because some of these sheep were 
found in my flesh-house and I could not bring downright 
probation of him from whom I came by them. But I say 
now, as I told my lawyer, who said it unto the Lords and 
will say unto the end, that William Gardner, and none else, 
was the man, and he is now a transported thief, though he 
was loose when I was seized and caused him for to be taen, 
that he might answer therefor and I not be the sufferer. 
John Brown the messenger in Linlithgow can attest this; 
and many an honest man has no witnesses present when he 
receives goods. But I see that my being tried two times 
before, though cleared by juries, many of whom, now alive, 
can bear testimony for me, has made me thought guilty at 
all events.

I hope none of you shall by malicious report of 
enemies be brought to trial, since it is all one whatever 
is the fate thereof.
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What will you say when Gardner's conscience 
smites him in America and he owns that I got the 
sheep honestly from him, and I am gone and cannot 
be recalled?

May all good Christians, then, charitably pray 
that as the King's heart is in the hand of the Lord, 
and he turneth it whithersoever he will, it may please 
him to save me from an ignominious death, which can 
do harm to no man. 1

As quoted in Boswell for the Defence, p 308 .



APPENDIX D

(Boswell to the printer of 
The London Chronicle)

Edinburgh, 13 September 1774
Sir,— The rigour of our present penal laws has 

been long the subject of complaint. It is to be 
hoped that the legislature will at last see fit to 
relax it. In the mean time, the utmost care should 
be taken that there should at least be full evidence 
against an unhappy man before he is dragged to a 
violent death for theft or any of those lesser crimes 
which are at present capital by law in England and by 
practice in Scotland. We have at present in this city 
a remarkable man lying under sentence of death, being 
convicted of the theft of a few sheep. His name is 
John Reid. He is remarkable because he was formerly 
tried and acquitted by a very worthy jury, notwith
standing which some persons in high office publicly 
represented him as guilty. In particular one great 
man of the law exclaimed against him in his speech 
in the great Douglas Cause. This is a striking 
specimen of what goes on in this narrow country. A 
strong prejudice was raised against him, and now he 
was condemned upon circumstantial evidence which 
several impartial gentlemen of very good skill were 
of opinion was inconclusive. He has uniformly affirmed 
that, although the sheep were found in his possession, 
he had obtained them by a fair and honest bargain 
from another man. His case is very much similar to 
that of Madan, who was lately in the cart at Tyburn 
just going to be turned off, as guilty of a robbery 
upon circumstantial evidence, when Merritt appeared 
and confessed that he was the man who had committed 
the crime. But the man from whom Reid got the sheep 
has not as yet been so conscientious as Merritt. He 
has maintained an obstinate denial; but having been 
transported for housebreaking, he will probably 
confess in America.
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A respite for fourteen days was sent to Reid 
from the office of Lord Rochford/ from whence Madan's 
respite also was sent. But, according to my 
information, an opinion from Scotland was desired 
upon the case: an opinion from that very man who 
exclaimed in the Civil Court against a man acquitted 
by a jury in the Criminal Court, when his life was 
staked upon the issue.

The determination of the Sovereign is expected 
here with anxiety. I wish to avoid strong expressions. 
I would turn my mind only towards mercy. This will 
reach you on Saturday. It is entreated that you may 
insert it directly, as it may perhaps have influence 
in some manner that we cannot exactly foresee, and 
an express with a pardon, or with another respite 
till there can be time to hear from America, will 
prevent what I am afraid would have a wretched 
appearance in the annals of this country. I am,
Sir, your constant reader. 1

A Royalist.

As quoted in Boswell for the Defence p. 315.
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