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CHAPTER I

INTRODUCTION

The National Industrial Recovery Act was perhaps 
the greatest social and economic experiment in the his
tory of the United States. By its very nature, the Act 
was necessarily a process of trial, error, correction, 
and redirection. Many mistakes were made. On the other 
hand, numerous benefits were derived from it. The theory 
of the Act, federal government intervention and control 
in business, was something new and different for Ameri
cans. As a result, many persons had something to say 
about it. Consequently, much was written in the con
temporary periodicals concerning the NIRA and its vari
ous ramifications.

However, there has been no examination of the 
NIRA through this periodical literature. The books 
written on the subject are mostly contemporary obser
vations from the single point of view of the author, 
usually a lieutenant of President Franklin D. Roosevelt. 
This thesis will examine the NIRA through the reported 
stories, articles, and editorials in the contemporary 
periodic literature.

The lack of an exclusive periodical study may 
have resulted since the NIRA, a public matter aimed at
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saving the American capitalistic system, was swiftly 
conceived, quickly enacted, indiscriminately employed, 
and suddenly put to death constitutionally» It served 
its purpose» And the writers were more interested in 
the broader aspects of the New Deal rather than in 
studies in depth of its particular aspects.

But whatever the reason for the lack of a broad 
study on the subject, the NIRA had a tremendous impact 
upon our nation» It abolished child labor» It sup
pressed the sweatshops» It established the principle 
of regulated hours, wages, and working conditions. It 
transformed the mass of sweating humanity into a power
ful labor movement» It gave people hope. It tempered 
dispair. It temporarily saved the moneyed class the 
rigors of higher personal income taxes» It initiated 
an economic pump-priming process at the local level in 
an effort to assist America to regain her self-respect 
and composure as a great world power.

The magnitude and significance of such an oc
currence requires a detailed study» In an endeavor to 
handle this subject adequately, Chapter II of this study 
examines the effects of the depression and its influences 
upon the sponsorship of the NIRA» While this work is 
not concerned primarily with the congressional intrigues 
and maneuvers of the passage of the legislation, some
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comment is made on this area which is a broad subject 
in and of itself*

After viewing the legislative statute in Chap
ter III in a title by title, section by section analy
sis, the study passes to the National Recovery Adminis
tration (NRA) which was the organization which adminis
tratively implemented the NIRA* Frequently and mis
takenly, these two alphabetical groups are considered 
interchangeably* Technically, they are two separate and 
distinct entities* The NIRA was the act or program, 
whereas the NRA was the implementing organization* It 
took both functioning together to accomplish national 
recovery* Undoubtedly, this would not have happened 
without the strong guiding hand of General Hugh S. 
Johnson, the administrator of the NRA.

In this writer's opinion, the most interesting 
portion of the study is Chapter V, "In Operation." It 
shows a week-by-week development and expansion of the 
program* As one reads the contemporary periodicals 
chronologically, one senses the urgency of the times 
radiating from the printed page* It is a rare experi
ence* All too often history sources lack luster and 
are lifeless. But this is not the case here. The Blue 
Eagle parades, the labor disputes, the strikes, the 
political infighting, the ever present Blue Eagle
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symbol, the threats, the cajoling, the duplicious 
tongue-in-cheek arguments of industry, and the continu
ous bombardment of patriotism generate a feeling in the 
reader of actually transferring himself mentally back
wards in time for thirty years. It was a strange sen
sation.

After a life of two years, the once strutting 
Blue Eagle had its tail feathers plucked by a nine to 
nothing vote of the Supreme Court which declared the 
NIRA unconstitutional. By this time, it had served its 
usefulness and was experiencing criticism from various 
and diversified sources. The bird had lost the support 
of the President and was looking for a place and means 
to die with dignity. Chapter VI examines how the Su
preme Court executed a merciful coup de grace to an al
ready dead bird which refused to stop flapping its 
wings•

Finally, Chapter VII encompasses the ramifi
cations which created lasting influences upon our society.

The NIRA is a tremendously interesting area for 
study. It affords the student a broad expanse and 
depth for profitable research and meaningful expression.



CHAPTER II

THE AMERICAN REVOLUTION OF '33

In 1929, Che era of boom times came Co an end. 
When Che facade of Che falsely inflated economy known 
as Che "Roaring Twenties" was unceremoniously and sud
denly ripped away on Black Friday, an emaciated national 
creature was exposed.

Reaction was instantaneous as well as protracted 
and varied in degrees of intensity. The worker looked 
longingly for a job, then a loan, then charity, and 
finally the dole. The industrialist, who had experi
enced times like this before, thought that, at most, it 
would mean a slight loss of unlimited profit to him for 
a short time. The small businessman tightened his belt, 
then mortgaged his property, then went bankrupt, and 
eventually joined the plight of the worker. The farmer 
likewise felt the pinch but not as quickly as his urban 
neighbor. It was not until the urbanite exhausted his 
funds that the farmer could not sell his products.
After eating what he could for as long as he could, and 
when his mortgage was foreclosed, the farmer, too, join
ed the never-ending foot-shuffling bread line.

The men of government with their usual air of 
pompousness and expressed concern of urgency felt that
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something should be done. Thus, President Herbert 
Hoover called to Washington a swarm of bankers, finan
ciers, businessmen, industrialists, railroaders, labor 
leaders, and farm spokesmen. In the privacy of his study 
he asked them, one by one, what he should do to remedy 
the economic emergency. Almost to the man, these visi
tors told him to sit tight, keep smiling, and let the 
tempest blow itself out. For nearly two years he fol
lowed their advice.1 This synopsis of President Hoover's 
conduct may appear harsh. Nevertheless, it is borne out 
by an examination of the periodical literature for the 
period. As one scans the contemporary literature for 
the federal government's activity to remedy the situation 
during this period, it is exceedingly difficult to real
ize that the United States was in the depths of a de
pression.

Typical of the attitude of the period is the 
following report of Edward L. Ryerson, Jr., President 
of the Council of Social Agencies of Chicago and a 
former chairman of the Illinois Emergency Relief Com
mission.

On July 6, 1932. I talked informally with President 
Hoover. He spoke very strongly of the lasting dam
age that would in his opinion be brought by the

p. 9. 1"Prelude to Power," Time. February 23, 1933,
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establishment of any federal relief program. He 
particularly emphasized the fact that the rich 
state of Illinois should be the last one to come to Washington requesting help. I admit that I fully agreed with him.2

By the time President Hoover did get around to 
doing something positive, the huge American economic, 
industrial, and social machine had been left idle too 
long. It had figuratively rusted. No amount of urging 
by President Hoover or his associates proved sufficient 
to overcome the tremendous inertia of this bogged-down 
system. The stand-pat economic philosophy of President 
Hoover proved disasterous for America.

Meanwhile, economists were having a grand op
portunity through the four long, cold, hungry winters 
of the early thirties. They theorized, presented, 
argued, evaluated, and re-presented their economic 
theories on how to solve the depression. As Alfred E. 
Smith said, "All sorts of people have been racking 
their brains as to what is wrong with the economic 
order."3 But there was no one or no thing present or 
strong enough to whip the country off its knees on to 
its feet again although various plans were tried.

2Edward L. Ryerson, Jr., "Out of the Depression," 
Ike. Survey» LXX, No . 1 (January, 1934), p. 5.

^Alfred E. Smith, "Business Control," New 
fiSiUfifiiS, CLXII (July, 1933), p. 9.
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As month after month dragged on, it became evi
dent that the old artificial prosperity of 1929 created 
by the purchasing power through large extensions of 
credit had definitely passed. With the gradual pro
gression of the development of the public welfare, the 
thinking of the mass of people changed concerning the 
depression. "For the first year or two after the 
downward trend became apparent the American public held 
the belief that there would be a quiet return to the 
old level and that there would be no necessity of sta
bilizing conditions at a lower point."4 This hope 
gradually faded and was replaced by the realization 
that a new economic system would be necessary.

The public then began to look for ways to solve 
their dilemma. Ralph West Robey, Financial Editor of 
the New York Evening Post and a member of the faculty 
of Columbia University, felt the crux of the matter lay 
in making the purchasing power of the public large 
enough to consume a larger volume of commodities.5 
After a very detailed economic evaluation of the crisis, 
Malcolm Churchill Rorty, an eminent engineer telephone 
executive of the American Telephone and Telegraph * 5

^Ralph West Robey, "The Outlook for Recovery," 
Current History. XXXVII (February, 1933), p. 520.

5Ibid., p. 521.
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Company, felt the solution to be "any practicable plan 
for the stimulation of business activity" by the use of 
"public funds primarily to stimulate increased private 
borrowings and expenditures for wages and materi
als • • • ."6 Julius H. Barnes, President (1921-1924) 
and Chairman of the Board (1929-1931) of the U. S.
Chamber of Commerce, advocated the need of an economic 
council predicated upon the idea of a planned national 
economy. However, he questioned whether a political 
government could or should undertake such a function.7 
These are typical of the types of advocated plans.

While these economic schemes were philosophi
cally discussed, the direct practical results of the 
depression were growing in magnitude. The only positive 
thing that was being done was in the area of public wel
fare. This had been characterized by Frank Bane, of 
the American Public Welfare Association, as being taken 
care of in three stages. The first stage was a private 
philanthropic period predicated upon the theory that 
the depression would be short and that private funds 
could tide the people over the "short business recession."

^Malcolm Churchill Rorty, "How May Business
ciu^L.BitFg r ^ n fï^if>BuP:^ii : x* no* 3-

^Julius H. Barnes, "Government and Business,"
Harvard Business Review. X, No. 4 (July, 1932), p. 4ll.
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Then, due to the limited funds in view of the great 
demand, the second period was for a relief distribution 
to be the primary responsibility of local government.
When this, too, proved inadequate, arrangements were 
begun in July 1932 for the federal government to enter 
the field by making funds available for unemployment 
relief under the provisions of the Emergency Relief and 
Construction Act.8

The politicians began to agitate for some type 
of immediate solution since there had been a growing 
number of persons who reached the point of complete 
destitution. Approximately one fourth of the unemployed 
were receiving some relief. An additional undetermined 
number of the unemployed were in distress. However, 
they were not receiving assistance due largely to the 
inadequate relief resources. Available relief was 
meager. It was limited largely to food rations and 
some fuel. Local government was suffering from depleted 
income resulting from decreased and delinquent taxes.
Loans from the Reconstruction Finance Corporation aided 
local relief somewhat in maintaining emergency relief 
rations. In addition, there was a growing emotional

^Walter M. West, MThe Relief State-of-the-Nation," 
The Survey. LXIX (February, 1933), p. 52. Mr. West was 
tne Executive Secretary of the American Association of 
Social Workers.
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dissatisfaction and irritation on the part of the un- 
employed over the relief methods and inadequate doles.
An undercurrent of resentment, disaffection, and threats 
was becoming more prevalent. No wonder politicians be
came interested in some type of solution. They feared 
that the mounting unrest might assume violent forms if 
constructive and adequate measures for relieving the 
depressed condition were not forthcoming within the near 
future.

The following quotation by Donald Richberg,
chief counsel for the National Recovery Achninistration,
captures the essence of the general existing situation.

In the fourth year of the worst depression of our 
history we came upon a day when every bank had to 
close its doors, when more than twelve million willing workers were seeking in vain to earn a 
livelihood, when federal, state and private agen
cies were forced to borrow hundreds of millions of dollars to keep one third of our population from 
starvation. We came upon a day when not only the 
continuance of our social-economic system, but the 
very existence of our government depended upon united and immediate action to stem the forces of 
the depression before the onrushing hour of economic 
collapse and political chaos should arrive.9

After nearly four years of depression, the edi
torial cartoons in the periodicals showed that a doubt 
existed as to whether the natural forces of recovery 
were competent to restore prosperity. Skepticism

^Donald Richberg, "The Challenge of NRA," 
Reader»s Digest. XXIII (October, 1933), pp. 91-92



12

increased as to the soundness of any prosperity that 
might be restored in this way* People had seen too 
many plans tried and too many plans fail* A defeatist 
attitude was developing.

The election of Franklin Delano Roosevelt with 
an almost complete acceptance of the New Deal demon
strated that hope remained for an all-out effort in the 
war against the depression.

Undoubtedly, many a citizen who voted for 
President Roosevelt had no idea what his promised New 
Deal was. Many even doubted if Mr. Roosevelt knew its 
details.

As one reviews the campaign speeches of Presi
dent Roosevelt, he realizes that Roosevelt promised all 
things to all men. His famed Albany, New York, radio ad
dress of April 7, 1932, known as the "Forgotten Man 
Speech" formed the campaign's central theme of individu
alism around which the other promises were arranged.10 
At Columbus, Ohio, he discussed trade, tariffs, and in
vestments. H  Repeal of the prohibition amendment was

10Samuel I. Rosenman (ed.),
fiSSfig is. ,p House, 19 flss. JBfap. 624.

Rosenman (ed.), T Public Papers 
Vol. I : Thetandom

he
Jc> __New York: Ranc
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the main topic at Sea Girt, New Jersey.12 Geographical 
location appeared to dictate the subjects -- at Topeka, 
Kansas, a program of agricultural relief;13 Salt Lake 
City, a railroad relief program;14 Portland, Oregon, 
public development of water power and control of the 
public utility holding companies;13 Albany, relief for 
unemployment distress;16 Pittsburgh, a balanced budget;17
and, at Boston, permanent public works and unemployment 
insurance.16

It is no wonder that between the election and 
the inauguration Roosevelt outwardly and publicly sub
scribed to a motto entitled by Time Magazine as MListen

1^Ibid.. "Campaign Address on Prohibition," August 27,^32, p. 684.
l^ibid.. "A Restored and Rehabilitated Agriculture," September 14, 1932, p. 693.
l^Ibid.. "The Railroad Mesh is the Warp on Which our Economic Web is Largely Fashioned," September 17, 1932, p. 711.
1^ibid., "A National Yardstick to Prevent Ex

tortion Against the Public and to Encourage the Wider 
Use of that Servant of the People - Electric Power," September 21, 1932, p. 727.

16ibid.« "Radio Address on Unemployment and 
Social Welfare," October 13, 1932, p. 786.

l^Ibid.« "Campaign 
October 1971532, p. 795. Address on the Federal Budget,"

18i3Ibid.. "We are through with 'Delay*; We are through with 'Despair1; We are Ready, and Waiting for 
Better Things," October 31, 1932, p. 842.
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and Learn."19 Nevertheless, Franklin Roosevelt, as a 
sage politician, began moving politically behind the 
scenes prior to the oath of office.

The Senate was authorized by a Senate resolution 
to investigate and study the U. S. economic problems.
Its particular object was to obtain the views of econo
mists, financiers, and other persons who could offer 
corrective suggestions to the problems. The Committee 
sent out invitations to 250 "Great Names" throughout the 
country requesting then to come to Washington to give 
their advice. In this way, Senator Pat Harrison, the 
chairman, hoped to bring every possible plan, program, 
proposal, or panacea into sharp focus at the Capitol 
where President Roosevelt could screen them.

In addition, Franklin Roosevelt announced that 
there would be a Governors* Conference in Washington on 
March 6 following the inauguration. This conference 
was to pool their collective ideas on federal and state 
conflicts, federal aid for the jobless, mortgage fore
closures, better land use, and the reorganization of 
local governments to reduce taxes.

Prior to this, Roosevelt set into motion a 
"thing" which came to be known as the "Brains Trust,"

^February 20, 1933, p. 11
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later modified to "Brain Trust." It was a more or less 
cohesive group of educated individuals, not all of whom 
were professors. At times they worked independently and 
at other times collectively by exchanging ideas and in
formation on associated depression problems and solu
tions. The three renown members of the trust were Pro
fessor Raymond Morley, of Columbia University (law and 
government), the literary secretary and dean of the 
Brain Trust; Or. Rexford G. Tugwell, an economics Ph.O. 
from the University of Pennsylvania; and Professor A. A. 
Berle, a brilliant lawyer from Harvard University on 
the Columbia law faculty. There were also some thirty 
individuals of lesser importance.20 21 These men were sup
posed to have oversized brain pans equipped with exces
sive cerebral capacity and were to be experts on all 
subjects. Roosevelt relied heavily upon these indi
viduals as a group in the presidential campaign of 1932. 
After the inauguration, there was no definite group. 
"There were instead various subsidiary brains trusts 
and many scattered men doing their particular jobs."21

These, then, were the outward manifestations of

20For a listing of these persons see Ernest K.
f ir  Pt™ e <New

21U2id*. P. 298.
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FDR's course of conduct during the months preceding his 
inauguration as President. But the burning question 
remains.

Who Thought of the NIRA

Samuel I. Rosenman, personal confident and ghost 
writer for FDR, in his delightful and informative book, 
Working With Roosevelt, maintains that much of the New 
Deal legislation had been formulated, at least in theory, 
during FDR's years as Governor of New York.22 S.I.R., 
as he was affectionately referred to, stated that FDR in 
the Presidential Campaign of 1932 argued issues not es
sentially different from his gubernatorial campaign of 
1928. 2 3 Rosenman hinted that the solutions to the 
nation's problems were what they had "stomped for" for 
years and had enacted previously in New York.

On the other hand, the National Recovery Admin
istration has been characterized as the monster child 
of the Brain Trust, the Charter of Labor, and the Magna 
Charta of American business.2^ In actuality, it appears

22Samuei I. Rosenman, MgrMfla H U h  R g o g m H  (New York: Harper, 1952), pp. 28 f f .

23lbid.. p. 15.
2^See William T. Flynn, "Whose Child is the NRA?," 

Harper's Magazine. CLXIX (September, 1934), p. 386, for an interesting give and take struggle on the formulation of the legislation and by whom.
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to be none of these* While we may agree that the actual 
organization of the NRA began in March 1933 after Presi
dent Roosevelt assumed office, one must look beyond those 
hectic days to understand its progenitors•25 For as 
William T* Flynn stated, "Important social events always 
get shrouded in a maze of contradictory yarns."26

For some seventy years prior to the coming of 
the New Deal, businessmen, in varying degrees, had de
sired regimentation of American society and business. 
However, they had been thwarted on countless occasions 
by government through such legislation as the Sherman 
Act of 1890, the Clayton Anti-trust Act of 1914, and 
the Federal Trade Commission Act.

President Taft probably was aware of the diffi
culties existing among government, industry, and the 
public when he suggested the creation of a central 
agency of American business to establish "immediate 
relations between governmental activities and the com
mercial forces of our country."27 as a result, the 
United States Chamber of Commerce was organized in 
1912. Later on, the Chamber of Commerce of the United 25 26 27

25J M j£!«» P» 389 et sea.
26Ibid.. p. 386.
27Barnes, Harvard Business Review. X, No. 4,p. 413.
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States raised the slogan of "self-rule in industry."
This was the goal of businessmen who were interested in 
making a profit.

In 1925, the Trade Relations Committee of the 
Chamber of Commerce was formed to stimulate interest in 
the codes of practice of the trade associations. In 
effect, voluntary price fixing and control of production 
by industry were abandoned in favor of some forty self- 
imposed regulatory codes. These continued until Herbert 
Hoover became president. He ended the practice since 
the federal government could not police them. Business 
hid behind them to arrange agreements illegally about 
price and production.28 29

To investigate this situation, the U. S. Chamber 
of Commerce in February 1931 established a group called 
the Committee on Continuity of Business and Employment. 
In October 1931, Chairman H. I. Harriman issued the 
following report.

A freedom of action which might have been justified 
in the relatively simple life of the last century 
cannot be tolerated today, because the unwise action 
of one individual may adversely affect the lives of 
thousands. We have left the period of extreme individualism and are living in a period in which 
nationa^economy mist be recognized as a. controlling

28Flynn, BaiflBI.'fi. ElflgflSto» CLXIX, p. 389.
29Ibid ., p. 388.
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Furthermore, the Committee proposed the following 
five items*

1* Control of production to balance consumption.
2. Modification of the Sherman Anti-trust Law to 

permit business units to enter agreements to control 
production under government supervision with full pub
licity.

3. A national economic council made up of leaders 
in all walks of society and the Department of Commerce, 
under the auspices of the Chamber of Commerce.

4. Unemployment insurance, old age pensions, and 
unemployment exchanges.

5. Shorter hours in industry.
In addition, in the sunnier of 1932 another group 

called the Committee on Work Periods in Industry under 
the chairmanship of P. W. Litchfield, President of the 
Goodyear Tire and Rubber Company, was set to work by the 
U. S. Chamber of Commerce. In September 1932, this 
group reported that it endorsed the Share-the-Work move
ment which had been launched by a committee under the 
auspices of the National Conference of Federal Reserve 
Business and Industrial Committees. The latter was headed 
by a representative of Standard Oil Company of New Jersey.30

30Ibid*, p. 388.
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By this time the relief situation was approach
ing unmanageable financial proportions for the federal 
government* An increase in the federal income taxes 
appeared to be the only logical method to remedy the 
situation* However, the moneyed class in the United 
States which escaped the bite of a stringent federal 
income tax was not interested in increasing their tax
ing rates. Thus, their pragmatic solution was to shift 
the financial burden of relief from the federal govern
ment to the workers who still had jobs by requiring the 
employed to share their work and wages with the unem
ployed.

The popular periodicals of the day echoed this 
philosophy*

The NRA did not emerge from the pens of union labor or the mouths of professional radicals; it was the 
inspiration of men whom we call capitalists, who 
had the intelligence to realize that the world had come to the end of a cycle, that new codes and new 
alignments were necessary to the presentation of 
the only rules we can depend upon for a just ex
change between man and his neighbor*31

J. M. Clark, an economic theorist of Columbia 
University, viewed the legislation authorizing the NIRA 
as providing for a social constitution for industry* 
This legislation was consistent with the inevitable

31walter Davenport, "Out Comes a Blue Eagle," 
Collier's. October 14, 1933, p. 52.
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development of a socialistic economic community.32
Regardless of who thought of the plan, or who 

desired it, it became the "Presidents Plan."33 it was 
to his image that the idea was solidly welded. It had 
an instant tremendous therapeutic effect upon the coun
try. "The hope which sprang in American breasts was 
stimulated by the sight of a President and Congress ac
tually accomplishing something - whatever it was."34 
At last, someone strong enough with something strong 
enough appeared on the American scene to try to put the 
pieces together. A jingle in The American EconsMs 
Review illustrated the American scene which Roosevelt 
corrected.

Lord Chatham with his sword drawn 
Was waiting for Sir Richard Straehan 
Sir Richard, longing to be at 'em Was waiting for the Earl of Chatham.-33

Such was the situation in the United States. 
Producers were clamoring for orders. Consumers were

32j, m . Clark, "Economics and the National Re
covery Administration." The American Economic Review, 
XXIV, No. 1 (March, 1934), p. 11.

33*«The President's Plan," £s>i 
No. 14 (August 4, 1933), p. 335.

ill'11*1!weal. XVIII,

34g# Francis Brown, "America Meets the Emergen- 
cy,“ Current History. XXXVIII (May, 1933), p. 202.

35clark, The American Economic Review. XXIV,
No. 1, p. 11.
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longing to be at 'em* But in the absence of an effec
tive consumer demand, inactivity resulted* President 
Roosevelt was to create activity through his program of 
controlled recovery.

The National Industrial Recovery Act rested upon 
a broad social philosophy that the American national 
life is an integrated process of which no part can be 
dealt with successfully without dealing with the other 
parts at the same time* In this sense, the entire popu
lation has been drawn into the national industrial sys
tem. "Under these circumstances capital has become . • • 
dependent on labor. If labor is unemployed, capital can 
find no purchasers for the goods which it owns. If pur
chasing power is to be revived, it must be revived 
through the employment of labor."36 This philosophy can 
be viewed as an entity of a self-perpetuating and self
consuming whirling circle which had stopped. It was 
the President as chief arbitrator who channeled the 
total capabilities and desires of the American society 
into a common mass effort to restart the spinning 
motion.
■ !■■■> ■■   —    I .III   ■■■ ■■>■■■ ■ ■ ■ .!■  I .  I ■■    — . . I . . . — 1 1 ^ . 1— . — — I ■■ III I ■■■■■■■ ■ ■■—  I ■ !■ ■ ■ ■     I .    

36John Dickinson, "Controlled Recovery." The 
Atlantic Monthly. CLII, No. 3 (September, 1933), p. 376.
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Fundamental Issues

The most popular indictment of the depression 
had been: "There's nothing the matter with this country; 
the trouble is with the way it*s been run."37 However,
the issues before the nation were deeper and more fun
damental than the externally manifested questions of cur
rency reform, hours of labor, the minimum wage, and such 
similar things. It was involved with the details of an 
economic system. Walther Rautenstrauch, a noted econo
mist and Professor of Industrial Management, Columbia 
University, expressed the situation this way.

It is not National Recovery that is needed but National Reconstruction, a reconstruction buttres
sed on new foundations, and embodying a new frame
work to balance the forces of production and con
sumption, a reconstruction which will grant the 
greatest possible freedom to every citizen, and 
respect the personality of every individual.

By creating the institution of the NIRA, every 
American ceded some part of his liberty of action to 
the government. In this sacrifice the citizen accom
plished at least the prevention of the complete de
struction of the American way of life. For as surely
as night follows day, this country was on the path of a

37«u. S. Corporate Management," Fortune. VII,
No. 6 (June, 1933), p. 47.

38walther Rautenstrauch, "National Reconstruction," 
Economic Forum. II, No. 1 (Winter, 1934), p. 23.
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bullets and blood-letting insurrection by the populace* 
It could not have endured part boom and part bust for 
much longer. The destitute people had nowhere to turn. 
Manifestations of it appeared in February 1933 when a 
thousand or so citizens known as the Hunger Marchers 
paid an unwelcomed visit to the Capitol at Washington.39 
They said they came to exercise their constitutional 
right to petition Congress for the redress of the de
pression wrongs. For the thousand who came to Washing
ton in their old flivers, there were uncounted legions 
scattered throughout the country.

Though accurate statistics are lacking, on March 4 perhaps thirty million people in the United States 
were living on charity or drawing the last dregs of 
their savings to keep alive. Approximately eleven million workers in the industrial sections were un
employed. The plight of the farming population is 
too well known to require further comment. The grim 
reality was that one fourth of the population was 
practically on the street; and that half the popu
lation was living at bare subsistence level with 
wreckage behind and not even hope ahead.

What spark would it take to ignite this un
healthy situation into insurrection? To prevent an in
surrection, we had a revolution. Donald R. Richberg,

39see J. Frederick Essary, “The New March on 
Washington,“ New Outlook. CLXI, No. 5, (February, 1933), 
p. 30, for an interesting account of the event.

Laws,“ 
1933),

4°A. A. Berle, Jr., “What's Behind the Recovery 
Scribner * s Magazine. XCIV, No. 3, (September,

4 ? -
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general counsel of the National Recovery Administration, 
called it a “revolution by pen and voice."41 The old 
American individualism and puritanism succumbed to its 
tidal wave force* Big business with its uncontrolled 
laissez faire philosophy which had only been teased by 
the anti-trust legislation was to be brought to bear 
quickly* Out of necessity, this nation, its peoples, 
and its institutions experienced the American revolution 
of '33.

frlNew York Times. August 1, 1933, p. 1.

*  ? G G 6 3
aujmni memorial LIBRARY



CHAPTER III

THE STATUTE

To understand New Deal legislation, one must 
tediously examine its statutory provisions. In par
ticular, this examination involves the National Indus
trial Recovery Act which was the heart of the New Deal 
program. The philosophy which permeates this statute 
is one which establishes the direct exercise of public 
control over private business ventures.

The title of the Act is long. The full title 
is: AB..Act To-Enggurage-National Industrial Recovery. 
IP. Foster J’ftir Competition and To Provide For the Con- 
gfcWtlPP Of Certain-Useful Public Works. And For Other 
Purposes. However, it is popularly known by its short 
title, the National Industrial Recovery Act.1 Herein
after, it will be referred to as NIRA.

The NIRA became the law of the United States at 
11:55 A.M., Eastern Standard Time, on June 16, 1933, 
when President Franklin Delano Roosevelt affixed his 
signature. It is reported that the President is reputed 
to have said, “History probably will regard the National 
Industrial Recovery Act as the most important and far

*U. S.,1933), p. 195, XLVIII, (June 169
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reaching legislación ever enacCed by Che American Con
gress • 2

This, perhaps, was an undersCaCemenC since Con
gress had already considered iC aC lease ChaC while de- 
baCing iC. The Republican conservaCives of Che Congress 
saw Chis AcC as represencing a possible undermining of 
Che foundaCion of Che American capiCalisCic sysCem as 
had been known. IC was a system which resCed upon in
dividualism, laissez faire, and Che profie moCive. 
Liberals shouCed Cheir praise of Che sCaCuCe while Cheir 
opponencs called ic socialism. SCill oChers called iC 
fascism.

NeverCheless, when Che smoke and din of Che ver
bal and policical baCCles subsided, Che Congressmen 
yielded Co Che exigencies of Che nacional economic 
emergency and passed Che bill on May 26, 1933. SouCh 
Trimble, Che House clerk, affixed his aCCesCaCion Co 
make ic official. In a similar manner, Edwin A. Halsey, 
SecreCary of Che SenaCe, attested to Che approval voced 
by Che SenaCors on June 9, 1933. This AcC which creaCed 
public conCrol over business was Co be valid unCil June 
16, 1935, a period of Cwo years from iCs daCe of

^Michael F. Gallagher, Government Rules Industry; 
of the NRA (New York: Oxford University Press,
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enactment* It could be terminated earlier "if the 
President shall by proclamation, or Congress by joint 
resolution, declare that the emergency * . • has ended*"3

The preamble of the Act listed a four-fold 
statutory scope. It was to encourage national indus
trial recovery, to foster fair competition, to provide 
for the construction of certain useful public works, and 
for varied other purposes.

The Act itself consisted of three titles, of 
which the first two merit consideration while the third 
warrants observation.

Title I is the Industrial Recovery Act proper. 
Generally, it conferred upon the President the power to 
establish an industrial planning agency as well as to 
approve codes of fair competition submitted to him by 
industrial or trade groups. Once approved, these codes 
became the standard of fair competition for that group. 
Violations of its terms were punishable by law. If any 
trade or industry failed to submit a code, the President 
was authorized to prescribe a code for them. Pending 
the issuance of a code, separate groups in any trade 
were authorized to enter into self-prepared agreements 
which likewise had to be approved by the President.

3u. S., g.Sfltytgs flt,U,yg.g, Title I, Sec. 2c
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These codes and agreements mandatorily contained pro
visions specifying conditions of employment, maximum 
hours of work, minimum wages, and the right of col
lective bargaining.

Specifically, Title I declared that "a national 
emergency of unemployment and industrial disorganization 
exists which burdens interstate and foreign commerce 
which in turn undermines the standard of living of the 
people."4 Furthermore, it expressed a policy to solve 
this emergency. As a remedy, it provided for the re
moval of obstructions to commerce, the promotion of 
cooperative action among trade groups, the elimination 
of unfair competition practices, the promotion of the 
fullest possible utilization of the present productive 
capacity of industries, the avoidance of undue re
striction of production, the increase of the purchasing 
power of consumers, the reduction of unemployment, the 
improvement of standards of labor, and the rehabili
tation of industry, and the conservation of natural 
resources.5

To accomplish this policy, the President, by 
Section 2, was given full appointing power for the 
purpose of administering the Act. In addition, he was 5

5Ibid.4lbid.. sec. 1.
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authorized to delegate his powers and functions without 
restrictions to any officer, agent, or employee.

In addition, he was authorized to establish an 
industrial planning and research agency to aid in carry
ing out the policy expressed in Title I. It was under 
the plenary and delegation powers of this section that 
the President established the National Recovery Adminis
tration, popularly known as the NRA. This agency shall 
be discussed at length later. It was from this same 
source of power that General Hugh S. Johnson, as the 
administrator of the NRA, drew the vast authority that 
he exercised.

The crux of this New Deal statute was the codes 
of fair competition. The statute provided five basic 
methods for their application and enforcement. These 
can be classified as voluntary trade and industry codes; 
voluntary agreements within an industry; limited codes 
to the subjects of hours of labor, wages, and working 
conditions; compulsory codes imposed by the President; 
and, a system of licensing to be used in extreme cases 
where other measures failed.6

The codes of fair competition were applied pri
marily through the voluntary trade and industry codes.

^Ibid.. sec. 3a.
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A trade association or industry would submit a code to 
the President who would approve it if he found that it 
was truly representative of the industry and was not 
designed to promote a monopoly or to oppress small enter
prise. The President could, as a condition to the ap
proval of the code, impose conditions for the protection 
of employees, employers, consumers, and others. Such a 
code upon presidential approval became the standard of 
fair competition for the industry. Any violation there
of which was deemed unfair competition within the mean
ing of the Federal Trade Commission Act was punishable.7 
On the other hand, nothing in this title was to be con
strued to impair the powers of the Federal Trade Com
mission under the Federal Trade Commission Act.

The United States District Courts and the U. S. 
District Attorney were charged with the enforcement of 
the codes.8 This enforcement was to be accomplished 
through the use of the injunction and misdemeanor, crimi
nal provisions. The statute provided that violation of 
a code in any transaction in or affecting interstate or 
foreign commerce was a misdemeanor punishable by a fine 
of $500 per day.9

, sec. 3b.
9lbid.. sec. 3f.

Slbid.* sec. 3c.
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As it would not always be possible for the Presi
dent to obtain a voluntary code, the President possessed 
the authority to prescribe a code for any trade or in
dustry which failed to adopt one voluntarily.10 This 
power was to be like the sword of Damocles and was to 
give the impetus to many industries to adopt a "volun
tary” code*

In addition, the President could restrict or 
prohibit imports if they endangered the maintenance of 
an existing code. If such a situation arose, the Tariff 
Commission would cause an investigation to be made with 
the President to be the sole judge of the facts in the 
case. His decision was conclusive.**

Section 4 provided for agreements and licenses. 
Agreements were distinguishable from the codes in that 
the codes dealt with an entire range of industrial and 
trade activities while the agreements dealt exclusively 
with hours of work and rates of pay. As such, the 
President could approve voluntary agreements among per
sons or organizations which need not include the entire 
trade or industry.

In addition, Section 4b conferred upon the 
President the power to require a license for a trade

111QIbid ., sec. 3d Ibid.. sec. 3e
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or industry whenever he deemed it necessary because of 
their destructive wage or price cutting or their pursuit 
of other activities contrary to the expressed policy of 
the NIRA.*2 Once such a determination was rendered, no 
person could engage in or carry on any business in that 
industry or trade unless he first obtained a license 
issued pursuant to the regulations prescribed by the 
President* These licenses were subject to revocation 
by the President at any time after due notice and an 
opportunity for a hearing.13 Operating without a re
quired license or for the violation of any other condition 
thereof was punishable by a fine of not more than $500 
and/or six months imprisonment. Each day of the vio
lation was considered as a separate offense.^

This section vested in the President an unusual 
compound of the legislative, judicial, and executive 
functions. So repulsive was the philosophy in Section 
4b that Congress, after vitriolic attacks on it, provided 
for its automatic expiration after one year; that is,
June 16, 1934, or sooner, if the President by procla
mation, or the Congress by joint resolution declared 
that the emergency had ended.15

12Ibid.. sec • 4b 
14Ibid. 15lbid.. sec. 4c.
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A very important provision was expressed in 
Section 5. It was the anti-trust exemption. It pro
vided that while Title I was in effect and for sixty 
days thereafter, any code, agreement, or license ap
proved, prescribed, or issued and in effect shaLl be 
exempt from the federal anti-trust laws such as the 
Sherman Act of 1890 and the Clayton Act of 1914. It 
appears that the intention of Congress was to make law
ful by codes many agreements which would have been con
demned formerly under the anti-trust laws.

Section 6 provided that no trade or industrial 
association or group would be eligible to receive bene
fits under this Act until it filed a statement contain
ing information as prescribed by the President relating 
to its activities. It also provided that the President 
was authorized to prescribe rules and regulations to in
sure that any organization availing itself of the bene
fits of the Act would be representative of the trade or 
industry represented. Finally, Section 6 authorized the 
President to order the Federal Trade Commission to make 
the necessary investigations to implement this Act.

The famous Section 7a contained the labor pro
visions which provided that every code, agreement, and 
license would contain the provision that labor was given 
the unrestricted right of collective bargaining through
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representatives of their own choosing.16 This was one 
of the most important pieces of labor legislation ever 
enacted in America since the employers by law could not 
interfere, restrain, or otherwise coerce the employees. 
Then, too, no employee nor any one seeking employment 
could be required as a condition of employment to join 
any company union or to refrain from joining, organizing, 
or assisting a labor organization of his own choosing.

Lastly, every code, agreement, and license was 
required to contain a clause that employers would comply 
with minimum wage and maximum hours provisions approved 
by the President. As a consequence, these provisions 
created an epoch in American economic history.

Furthermore, the statute provided that so far 
as practicable, the President would afford every oppor
tunity for employers and employees in any trade or in
dustry to set voluntarily maximum hours, minimum rates 
of pay, and other conditions of employment.17 In the 
absence of such a mutual agreement, the President was 
authorized to prescribe a limited code fixing such maxi
mum hours, minimum pay, and other conditions as he 
deemed necessary to effectuate the policy of the title. 
These limited codes had the same effect as a voluntary

16lbid.. sec. 7a(l).
^ Ibid.. sec. 7c.

^ ibid.. sec. 7b.
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code. Thus, they had the force of law.
Section 7d dealt primarily with the territorial 

scope of the Act. The Act applied to trade or commerce 
among the several states; between the states and foreign 
nations; between the District of Columbia and any state, 
territory or foreign nation; or any insular possessions 
or other places under the jurisdiction of the United 
States; or any combination of the foregoing.

The Statute contained a limiting provision upon 
its application to the Agricultural Adjustment Act of 
May 12, 1933. Title I of the NIRA was not to be con
strued to repeal or modify any of the provisions of the 
AAA.19

Section 9 dealt exclusively with the regulation 
of the oil industry. Here, the President was authorized 
to initiate proceedings before the Interstate Commerce 
Commission for the control of the operation of pipe 
lines. It included permission for the fixing of reason
able rates. In addition, the President could institute 
proceedings to separate from a holding company any pipe 
line company which by unfair practices or exorbitant 
rates tended to create a monopoly. Then, too, the 
President was authorized to prohibit the transportation

19Ibid.. sec. 8
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in interstate and foreign commerce of petroleum and its 
products produced or withdrawn from storage in excess of 
the maximum allowed under state restriction regulations.

Section 10 was the last section of Title I and 
it provided the authority for carrying the foregoing in
to effect. By this section, the President was author
ized to prescribe rules and regulations to carry out 
the purposes of this title which included fees for 
licenses and filing codes. Violation of any such regu
lation was punishable by a fine up to $500 and/or im
prisonment up to six months.20 The President was au
thorized to cancel or modify any order, approval, li
cense, rule, or regulation issued under this title.21

As the second major classification of the 
Statute, the Congress of the United States adopted Title 
II: Public Works and Construction Projects. While not 
as important as Title I, it is mentioned here in general 
terms for clarification and information only. By this 
Title, the President was authorized to create a Federal 
Emergency Administration Public Works to be administered 
by a Federal Emergency Administrator of Public Works.22 
The President was also authorized to make administrative 
appointments without regard to the Civil Service Law of * 22

20lbid.. sec. 10a. 21Ikid., sec. 10b.
22U* S., Statutes at Large. Title II, sec. 201.
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1923 and to accept and utilize voluntary and uncompen
sated services.23 He was further empowered to utilize 
federal and state employees as well as to fix the com
pensation of all appointees. This title was to be op
erative for two years unless it was terminated earlier 
by a declaration by the President that the emergency 
had ended.2^

Basically, Title II provided for a public works 
program wherein the administrator under the direction of 
the President prepared a comprehensive program. This 
included construction, repair, and improvement of public 
highways, parkways, buildings, and any publicly owned 
facilities;23 the conservation and development of 
natural resources, water power, transmission of elec
trical energy, and the construction of river and harbor 
improvements and flood control;26 any projects carried 
on before by a public authority or with public aid in 
the public interest;27 low COst housing and slum clear
ance projects;28 construction or completion of hospitals, 
the operation of which was partly financed from public

23ibid.. sec. 201b. 24Ibid., sec. 201d.
25Ibid ., sec. 202a. 26ibid.. sec. 202b.
27ibid.. sec. 202c. ’Ibid.. sec. 202d
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funds;29 and, naval and army construction within the 
limits of the London Naval Treaty of 1930 and subject 
to suspension by the President in the event of inter
national agreements for further limitation of arma
ments .30

In a further effort to increase employment 
quickly, the President was authorized to construct, 
finance, or aid in the construction or financing of the 
type of projects referred to in the preceding paragraph.31 
The President was also authorized to make grants to states, 
municipalities, or other public bodies for the con
struction, repairs, or improvement of such projects 
provided that such grants did not exceed thirty percent 
of the cost of the labor and materials employed.32 
addition, the President was given the power to acquire, 
by purchase or eminent domain, any real or personal 
property for the construction of any such project.33 
He could also sell or lease any security acquired.34

As an immediate means to activate this statute, 
$400,000,000 was appropriated for grants to highway 
departments of the states for local road works without

29U2i^*. sec. 202e. 30Ibid*. sec. 202f.
31Ikid., sec. 203a(l)• 32Ibid., sec. 203a(2).
33ikid., sec. 203a(3)• 34ibid.. sec. 203a(4).
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requiring that these funds be matched by equivalent state 
dollar funds.35 in addition, $50,000,000 was made avail
able for national forests, public lands, and Indian res
ervation roads. 36

Title II contained a labor provision37 that all 
contracts, loans, and grants made pursuant to Title II 
would contain a provision insuring that no convict labor 
would be employed nor would any employee except executive 
or administrative positions work more than thirty hours 
per week. It also provided that reasonable wages would 
be paid and a preference would be given to qualified ex- 
servicemen with dependents over other type preferred 
persons. A very interesting provision was that the maxi
mum of human labor would be used in lieu of machinery 
wherever it was practicable and consistent with sound 
economy and public advantage.33

To help redistribute the population from the 
cities, $25,000,000 was appropriated for the President 
to use in making loans for the purchase of subsistence 
homesteads.39 The moneys collected as a repayment of 
the loans constituted a revolving fund to be administered

33Ibid.. sec. 204a. 36lbid.. sec. 205a.
37Ibid.. sec. 206. 38Ibid.. sec. 206(5).
39lbid.. sec. 208.
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as directed by the President for any purpose within 
Title II.40

As in the other statutes and titles, the Presi
dent was authorized to prescribe rules and regulations 
necessary to carry out the purposes of the title. It 
fixed violations of the prescriptions of the President 
to be punishable by a fine up to $500 and/or imprison
ment up to six months.4^

As would be expected, provision had to be made 
for the financing of such an ambitious program as was 
considered in Title II. In Section 210 et sea., fi
nancial provisions were provided. The Secretary of the 
Treasury was authorized to borrow money under the Second 
Liberty Bond Act.42 a two and one-half percent sinking 
fund was created out of the aggregate amount of the ex
penditures made or authorized under the National Indus
trial Recovery Act.4^

In addition, new tax provisions were authorized. 
The gasoline tax was increased from one cent to one and 
one-half cents per gallon.44 Temporary excise and mis
cellaneous taxes then in existence from the Revenue Act

sec. 208. 
42Ibid •i sec. 210a 
44Ikiii*» sec. 211.

41Ibid., sec. 209. 
43Ibid.. sec. 210b.
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of 1932 were extended.45 a  new excise tax of five cents 
was levied upon the receipt of dividends by any person 
other than a domestic corporation.46 A fifty percent 
penalty provision was provided for any corporation that 
accumulated a surplus in order to avoid a tax on it.47 
A new excise tax was levied upon the capital stock of 
domestic corporations equal to $1 for each $1,000.48 A 
new excess profits tax was levied upon corporate net in
come equal to five percent of such portion of its net 
income as was in excess of twelve and one-half percent 
of the adjusted declared value of its capital stock.49 

The additional one-half cent tax on gasoline, 
the five percent excise tax on dividends, the excise 
tax on capital stock, and the excess profits tax were to 
be discontinued automatically upon repeal of the Eighteen
th Amendment or at such time as the operating receipts 
of the United States Government exceeded its total op
erating expenditures, whichever date was the earlier.50 

Lastly, but not the least important was the 
three billion, three hundred million dollar appropriation 
to execute the purposes of this Act.51

45U2*j3.. sec. 212. 46Ibid.. sec. 213.
47Ibid.. sec. 214. * 48 49Ibid.. sec. 215.
49Ibid.. sec. 216. 50Ibid.. sec. 217.
51Ibid.. sec* 218.
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The third major classification of the N1RA was 
Title III which was a very short title containing a- 
mendments to the Emergency Relief and Construction Act 
as well as miscellaneous provisions. Basically it re
duced the power of the Reconstruction Finance Corpora
tion to receive applications for loans to governmental 
and private bodies for public works projects.52 it 
further reduced the amount of notes, debentures, and 
bonds that the Reconstruction Finance Corporation could
have outstanding.53

This digest of the essential provisions of the 
NIRA demonstrates that the President was granted ex
traordinary powers. Yet, it required practically no 
action of him. The intent of the law was to bring all 
trade and industry under codes because, without codes, 
the statute was lifeless. The practical application of 
the NIRA to industry and the economy was accomplished 
through the National Recovery Administration. 52

52U. S., Statutes at Large. Title III, sec. 301.
53ibjd.. sec. 302.



CHAPTER IV

THE NATIONAL RECOVERY AEMINISTRATION

The Man and His Chameleon Creature
Operation of the NIRA was under the control of 

the National Recovery Administration. The NRA was created 
by an executive order of President Roosevelt on June 16, 
1933, shortly after the NIRA was signed into law. Hardly 
had the ink dried on the President's signature when the 
NRA began to function. General Hugh Samuel Johnson, a 
fifty-one year old 1903 graduate of West Point, was ap
pointed its administrator. He set up shop behind a 
pasteboard sign on the door of an empty room on the 
second floor of the Department of Commerce Building in 
Washington.! There wasn't even a desk or a chair in the 
room when the NRA commenced operation. It literally 
began to function on its feet and that is where it 
remained.

Its internal structural organization was ex
pertly established by General Johnson. As a compulsive 
chain smoker who "always had a one inch cigarette smol
dering in the corner of his mouth," Johnson had had a

!Garet Garrett, "Washington Miscellany," The -Saturday Evening Post. December 9, 1933, p. 40.
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lifetime of administrative experience.2 After leaving 
Fort Scot, Kansas, his birthplace, he became a Black 
Knight on the Hudson. After graduation, he studied law 
at the University of California. This background as
sisted him in the writing and administration of the 
draft law of 1917. During the First World War he served 
as an attorney in the Judge Advocate's Department. After 
the war, in 1919, he resigned his Brigadier General's 
commission. Then, simultaneously, he became the vice 
president, general counsel, and the assistant general 
manager of the Moline Plow Company. In addition, he was 
an organizer and chairman of the Board of Directors of 
the Moline Implement Company. In 1927 he became associ
ated with Bernard M. Baruch in New York City. Contrary 
to popular opinion, Baruch denies that he recommended 
Johnson to President Roosevelt for the position of NRA 
administrator»3

On the basis of the same executive order that 
formed the authority for appointing Johnson, the Presi
dent created a Special Industrial Recovery Board (SIRB). 
Its purpose was to centralize the control of the attack

„ ,,, 2Walter Davenport, "Out Comes a Blue Eagle," £.g3rUer*s, October 14, 1933, p. 12.
3Bernard Baruch, Baruchi The Public Years

(New York: Holt, Rinehart and Wins ton, i 960), p.230.
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on the depression* The members included Lewis W.
Daiglas, Director of the Budget; Jesse L. Jones, Chair
man of the Reconstruction Finance Corporation; Henry 
Morgenthau, Jr., Administrator of the Farm Credit Ad
ministration; George N. Peek, Agricultural Adjustment 
Adninistrator; General Johnson, Industrial Recovery 
Adninistrator; Joseph B. Eastman, Federal Coordinator 
of Transportation; Harry Hopkins, Federal Relief Ad
ministrator; Secretary of the Interior Harold L. Ickes, 
in charge of the Public Works Administration; William 
R. Stevenson, Chairman of the Home Owners' Loan Corpo
ration; Dr. Arthur E. Morgan, Chairman of the Tennessee 
Valley Authority; and Robert Fechner, Director of the 
Civilian Conservation Corps. Its Executive Secretary 
was Frank C. Walker, who was also Treasurer of the 
National Democratic Committee.

General Johnson possessed the authority and 
responsibility for the administration of the NIRA sub
ject to the general approval by the SIRB. The composition 
of the SIRB is shown to demonstrate the potential inherent 
problems that Johnson could have encountered from these 
other personalities. Nowhere did this writer come across 
the SIRB refusing the validation of any Johnson NIRA 
order.

The SIRB was superseded on November 17, 1933, by
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the National Emergency Council. The NEC was composed of 
the Secretaries of Interior, Commerce, Agriculture, and 
Labor; the administrators of AAA, FERA, NRA, HOLC, FCA, 
and a representative of the Consumer's Union. Likewise, 
the NEC never gave Johnson any difficulty in carrying 
out his policies.^

As the desks and other accouterments of a govern
ment office arrived, the NRA began a cell division down 
the hallways of the Commerce Building. The building of 
the "empire" started. With it, the physical operating 
body of the NRA spread itself to other floors of the 
building. Nevertheless, during this interval of develop
ment, procurement, expansion, and relocation, the NRA 
did not lose a step in its march to lead the country 
back on to the road of recovery. By July 22, 1933, the 
General shuffled his organization internally and created 
a compact steering committee to operate the Recovery 
Administration. It was headed by John M. Hancock, a 
professional organizer of fund drives. His function was 
to coordinate NRA activities and steer industries to the 
deputies best qualified to handle them.

During July and early August 1933 while the

^For a pictorial and verbal review of each of the key men in the New Deal see Raymond Clapper, "Top 
Sergeants of the New Deal," Review of Review's and World's Work. August, 1933, p. 19.
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internal organization was being perfected, the NRA faced 
major policy determinations on such fundamental questions 
as pricing, industrial grouping, labor rights, modern
ization, trade practices, self-government, inter-code 
conflicts, regional price differentials, and a myriad 
of other equally important issues.

Concurrently, thousands of inquiries arising out 
of the blanket codes of the President's Reemployment 
Agreement required immediate and rapid decisions. Clear 
definitions of policy were necessary if the NRA expected 
cooperation from industry. However, Johnson held that 
the policy would develop out of the hearings and he was 
unwilling or unable to formulate clear-cut policy in 
advance.

Months later when the NIRA program was under 
severe criticism, it was on this issue of lack of policy 
that Johnson was hardest pressed. The code hearings did 
not develop policy. The NRA had "bulled powerfully" 
ahead without consolidating its gains or formulating 
policy on the basic issues involved. Johnson handled 
the NRA in much the same manner as he had employed 
tactics as a calvary officer. One can describe him as 
preferring the straight-ahead calvary charge with sabers 
drawn, flags fluttering and bugles blaring the notes of 
the spine-tingling charge to the subterfuge of flanking
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movements with its attendant often time-consuming delays. 
Johnson was a man with an objective in mind and set out 
directly to secure it.

Furthermore, it was during this period that the 
NRA was attempting to portray its image to the public. 
Numerous pictures of Johnson and his staff appeared in 
the periodicals. In addition, stories were circulated 
about Johnson as an individual. While most of the 
stories were flattering, several made him out to be an 
ogre. These vignettes came from many sources but un
doubtedly most of the flattering ones were syndicated 
by the public relations corps of the NRA. One of the 
stories worthy of repeating is the following:

One young businessman came out of a conference with 
the General with a bewildered and slightly terrified 
look in his eyes. "The man's terrible!" he told 
his senior partner.. "He is on the verge of a break
down, I believe. He has no control of himself.
Why, he shouted at me, and banged the table, and 
his language----" "Did you think he was going to 
hit you?" asked the elder, sympathetically. "No, 
not quite that." "He's getting soft, then" said the senior. "I did business with him in war time."5

As can be seen, the public relations corps es
tablished General Johnson as the invincible giant who 
wcxild rally the nation. Yet behind him was President 
Roosevelt. "The psychological background generated by

5"The Business Week," Business Week. August 17, 1933, p. 1.
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the keen and devoted political genius of the President, 
is magnificent and essential'* captures the essence of 
the influence exercised by the President at this time.6

The Creature

The first ten weeks under the law sped past 
quickly. The first five weeks of preparations and the 
second five weeks of the furious drive under the blanket 
codes led into Labor Day. The NRA was then in the mid
dle of setting up the machinery for the mass production 
of codes. It was during this period that the original 
skeletal organization of the NRA began to expand. Origi
nally, Johnson set up four important boards to transact 
the functions of the NRA. These were the Industrial 
Advisory Board, the Labor Advisory Boardj the Consumers 
Advisory Board, and the National Compliance Board. These 
Boards were responsible for the areas that their titles 
indicate. In addition, eight self-sufficient divisions 
were established. They were in the areas of Public 
Relations, Review, Legal, Compliance, Research and 
Planning, Imports, State Directors of Compliance, and 
Local Compliance Boards.* 7

*>Ralph E. Flanders, "Business Looks at the NRA," 
.11MLAUflnti£_Monthly, November, 1933, p. 631.

7F. C. Springer, "NRA Goes Into Action," Harper's 
Magazine. Vol. 167, (October, 1933), pp. 595-608.
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By Labor Day, the NRA had fifteen deputies and 
an Executive Officer, Alvin Brown, engaged in tying up 
loose ends and knitting a real organization together.
The deputy administrators hired assistant deputies. For 
example, one of them had six assistants and each of these 
assistants had two to six more subordinate assistants.
The Divisions began to hear codes at the rate of two, 
three, or four a day with some of the deputies holding 
multiple hearings.8

Concentrating on the codes at hand, the Divisions 
approached these hearings in an organized manner. A code 
preparation staff of the deputy prepared the hearing 
agenda, divided the witnesses according to their re
quests for hearings, and held dress rehearsals the after
noon before the formal hearing was set. Even at the 
dress rehearsal, as at many meetings beforehand, ne
gotiation, discussion, and horse trading went on. But 
even with this apparent organization, Johnson's philoso
phy during this period was to break up the "bottle necks" 
to keep things moving.

While Johnson's Washington organization was being 
shaken down and reorganized on an expanded basis, local 
enforcement was turned over to some six thousand local

8"NRA - The Third Phase," Business Week.September 2, 1933, p. 8.
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compliance committees that were set up throughout the 
country. These committees were to be responsible for 
the adjustment of complaints and the provisions for 
prosecution. Twenty-six district offices of the Depart
ment of Commerce became an integral part of this sys
tem.9 These were entwined with the existing state 
directors, regional directors, and staffs of field work
ers employed by the NRA.

It was during this period that Johnson advanced 
into practice the theory of having fewer but bigger 
codes. Individual codes for each of the small subdi
visions of an industry were no longer processed. This 
allowed a consolidation by his staff of the nearly two 
thousand codes on hand.

In October 1933, the NRA emerged from its period 
of Americanized muddling through with a tight adminis
trative organization built on the experience of the 
previous four months.

The new executive setup of the NRA placed per
sonnel on a functional basis with policy making power 
and other responsibilities that formerly had been con
centrated in General Johnson. The new organization di
vided American industry into four major divisions headed

9New York Times. October 27, 1933, p. 6
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by men who had been with the NRA since its inception.10 
These division heads organized and administered their 
areas as they saw fit. Yet they coordinated and co
operated directly with one another. They were to set 
up code authorities and to assist in administering the 
c odes•

Malcolm Muir, President and Director of the 
McGraw Hill Publishing Company, was the divisional ad
ministrator over construction materials, machinery, 
transportation, metal products and tools, electrical 
goods, lumber, railway supplies, and furniture.

Kenneth Miller Simpson, a consulting engineer 
and President of the International Chromium Process 
Corporation, was the divisional administrator over coal, 
steel, oil, copper, zinc, lead, aluminum, utilities, 
shipping, automobiles, tires, rubber, and airplanes.

Alexander D. Whiteside, a practicing Harvard 
corporate attorney, was the divisional administrator of 
trade, service industries, textiles, drugs, amusements, 
clothing, printing and publishing.

And, retired Army General Clarence Charles 
Williams was the divisional administrator of chemicals, 
leather, wood, manufactures, china, pottery, and miscel
laneous.

10Ibid.. October 26, 1933, p. 13.
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Figure 1 
NRA SETUP

Figure 1 is an organization chart of the NRA.
It shows the relationship of the major divisions to 
Johnson and the other individuals who occupied the major 
administrative positions. The individuals in these po
sitions formed the Planning Board.

The new NRA plunged into its code making process
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with a fetish. By April 1934, 370 codes had been approved 
with 570 more being processed. The 370 codes accounted 
for ninety percent of the ultimate 24 million workers to 
cane under the codes. In fact, thirty of these codes 
covered fifteen million workers. Of course, these were 
the big industries such as coal, steel, and textiles.

However, the NRA came up against the inevitable 
results of its earlier and continued failure to fix poli
cies or procedures. The mass production of codes did 
not remedy the policy deficiencies. An example of this 
was the much discussed model code which was to serve as 
a sample for all the industries. It was finally sup
pressed on November 8, 1933, after seven thousand undis
tributed copies had been printed. Disagreement over the 
phrasing on the terms of the labor provision caused the 
s uppression even though there had been agreement in this 
area in four prior typewritten editions.

In March 1934, a reorganization recommendation 
was presented by the Code Authority Conference held in 
Washington. In response, General Johnson appointed W. 
Averell Harriman as a special assistant administrator.
His job was to divert the NRA from its obsession of code 
making to the vital job of administering the codes al
ready made. Harriman had been with the NRA for only 
three months prior to this as Division Administrator of
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the capital goods industries. He was now made the first 
assistant administrator in charge of revamping the NRA 
structure. He transferred one hundred of the one hun
dred twenty-five deputies and assistant deputies to the 
new task of effectively administering the new codes. He 
was to supervise 400 code authorities» the litigation 
division, three policy boards, and additional advisors 
for divisional administrators created in an effort to 
speed action on complaints.il

The reorganization of the NRA was accomplished 
along military lines with its terminology of GHQ, G-l, 
G-2, and so forth, up to and including G-8. Military 
decentralization of authority and responsibility along 
typical army staff section lines was established.12

After Harriman established this military section
ing, Johnson implemented his twelve point code compliance 
program. He proposed it to the Code Compliance Confer
ence on February 27, 1934. The twelve points were:

1. A more uniform and equitable rule of national 
price stabilization in those cases where it is necessary 
to maintain wages at a decent standard against certain 
results of predatory and cut throat competition, and

H lbid.. March 31, 1934, p. 1.

12Ibid.. April 10, 1934, p. 1.
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further insurance against increase of prices faster and 
further than increase of purchasing power.

2. A more effective rule on costs for the purposes 
of maintaining rules against sales below costs of pro
duction.

3. Uniformity of wages and hourly rates in competi
tive industries.

4. Uniform classification of areas for the purpose 
of the North-South differentials.

5. Further reductions in hours per week and further 
increase in hourly wages.

6. Certainty of protection against monopoly control 
and oppression of small enterprise, and especially, the 
inclusion in codes of adequate buying as well as selling 
provisions to guard against oppression of small business.

7. A much improved method for securing prompt and 
effective compliance.

8. A safe method financing code administration with
out racketeering and abuse.

9. Elimination of inconsistent or conflicting pro
visions among various codes.

10. Adequate labor and consumer representation in 
an advisory capacity on Code Authorities.

11. Uniformity of governmental representation on
Code Authorities
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12. Wider use of mechanism for settling labor dis
putes in connection with codes.13

As an aid to the Code Authority compliance 
problem, the President, on April 14, 1934, issued Execu
tive Order 6678 that members of an industry must pay 
their share of the code enforcement.14

By June 1934, the NRA was in difficulty again. 
This resulted even with the repeated reorganizations.
The weak point again was the failure of the NRA to make 
policies as it rushed ahead.

Basically, however, the problem appeared to be 
concerned with simplification. First, there was a need 
for definite criteria to test whether specific pro
visions were in the public interest and as such were 
enforceable. Secondly, a general model code which could 
be modified to meet the diversified needs of varying 
individual industries was required. Thirdly, the mass 
of conflicting labor provisions required clarification.

Even with this criticism facing the NRA, General 
Johnson was optimistic. On the anniversary of the first 
year of operation, General Johnson said:

13'*The Goldfish Bowl," Business Week. March 3, 
1934, p. 8.

1^Clifford L. Lord (ed.), Presidential Executive 
Orders: 1862-1938 (New York: Hasting House, 1944;» 
p .559.
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The first birthday of the NRA sees the completion 
and actual operation (underlining added) of more than 450 codes of Fair Competition under which 95 
percent of all industry and trade is working in a 
completed scheme of realistic industrial self- 
government. 15

But General Hugh S. Johnson who had been called 
"Generalissimo,"16 considered a "pleader,"1^ despised as 
a "fascist,"18 held in contempt as a "strikebreaker,"!9 
hated as the "czar of industry,"20 revered as a "quiet 
philosopher,"21 referred to as a "partner and umpire,"22 
and considered to be "versatile"23 lost his grasp on the 
situation. He was finally replaced in October 1934 by 
his legal advisor, Donald Richberg, and a board of ad
visors. Once again, the NRA reorganized. This time it 
was as had been proposed in the June 1934 reorganization. 
The exception was that Johnson had been replaced by a * 16 * * 19 * 21 22 *

l^General Hugh S. Johnson, "Administration of the 
NRA," The Saturday Evening Post, July 14, 1934, p. 10.

16New Republic. August 16, 1933, p. 19.
1^Newsweek. April 27, 1935, p. 30.
18New Republic. October 25, 1933, p. 294.
19Ha£i2S» July 4» 1934, p. 4.
20Newsweek. May 27, 1933, p. 23.
21 Business Week. October 20, 1934, p. 32.
22literary Qiggst, July 22, 1933, p. 24.
23narper1s. CXVI (October, 1934), p. 585.
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board of advisors. The organization remained basically 
stable with minor changes until its dissolutionment upon 
being declared unconstitutional.

The Making of A Code

A code is a legal word of art that represents a 
"compilation of existing laws, systematically arranged 
into chapters, subheads, tables of contents, and in
dex • • . ."2^ The codification of the operational 
rules of the various industries, trade associations, 
and any other malleable group was the objective of the 
NRA. Such accomplishment would facilitate the control 
of the economy of America.

While the government's threat of unilateral 
action to force compliance existed, it was the desire 
of the NRA to adopt the codes by voluntary action. The 
ideal solution was for a partnership between the NRA 
and the group that was being subjugated or assisted.
The predicate adjective utilized depended upon one's 
point of view.

The first code approved and signed was the Cotton 
Textile Industry Code. This was on July 9, 1933. This 
code as well as the hundreds subsequently adopted 24

24Gibson v. State. 214 Ala. 38, 106 So. 231, 235
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contained certain mandatory basic provisions. While 
varying in implementing detail and substantive content, 
the codes did achieve the same fundamentals. In gen
eral, the following items were incorporated •- maximum 
working hours and minimum hourly wages, the abolishment 
of child labor for children under sixteen years of age, 
and the elimination of the sweatshop. Industry price 
and production schedules were established. Sales at 
prices below the individual cost of production were pro
hibited as unfair trade practices. The code normally 
established a canon of ethics for that business.25 in 
addition to these mandatory items, the codes contained 
various other items peculiar to the particular industry 
or trade.

The procedure for making a code was supposed to 
be a simple process. However, as men became involved 
in the process, the procedure became involved.

Basically, a code was supposed to be made in the 
following manner.26 a trade association or an industry

25For the significance of ethics in the codes, 
see J. A. Ryan, “Economics and Ethics,“ Commonweal. 
October 6, 1933, p. 521.

26xhe procedure described was assembled by the 
writer from the mass of individual news reports and 
stories of what occurred. The writer found no one source 
which listed this procedure in its entirety. The NRA 
instructions only listed individual instructions for the 
particular event or item being accomplished.
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committee prepared a draft code based on the Model Code 
of the National Association of Manufacturers, or the 
Textile Industries Code, or on some other developed 
code. Actual codes became increasingly important as 
formats for subsequent codes of related industries. The 
draft code was taken to Washington after approval by the 
industry committee. The draft code was then assigned to 
a unit of the NRA over which a deputy administrator pre
sided. The draft code was examined and revised accord
ing to the NRA's views. After this conference in Wash
ington, the draft code, which was perhaps revised, was 
submitted to members of the industry or the association 
for signature by the individual members. The NRA re
quired a substantial majority of approximately seventy- 
five percent to sign the draft code. In this way it 
supposedly represented the industry.

The proposed code was then sent to Washington.
A date was set for a hearing and the proposed code was 
made public. The NRA administration then made a quick 
and intensive study of the proposed code and the in
dustry. During this period labor was consulted. It 
was also then that a case was prepared for the hearing.

The public hearing was preceded by a dress re
hearsal on the preceding day. This was an informal con
ference at some Washington hotel to reconcile conflicting
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views of the proponents of the proposed code, the NRA, 
labor, and the discontented members of the industry.

The public hearing progressed with great fanfare 
and heated arguments. At the hearing with General 
Johnson or one of his deputies, there were experts fori
the industry, government men, trade journal editors, ex
perts for labor named by the Labor Advisory Board of NRA 
and for the consumer named by the Consumer Advisory 
Board. The NRA general counsel or an assistant would 
be among those present. The aim of the hearing was to 
have a fair hearing with a quick decision.

After the hearing, the proposals were taken under 
advisement by the NRA. Subsequently, there were post 
hearings attended by representatives of the NRA and in
dustry, but not the public. Usually there was another 
drag-out, knock-down fight, out of which a decision was 
rendered by the administrator. Once adopted by the ad
ministrator, the code had the force of law in minor in
dustries; one with fewer than 50,000 employees. If the 
industry had an excess of 50,000 employees, it was con
sidered a major industry and the administrator's de
cision was interlocutory until approved by the President. 
When it was approved by the President, the code had the 
force and effect of law.

After all this procedure, one last hearing was
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set for exceptions and modifications of the code as 
promulgated* Then the industry was obligated to oper
ate within the terms of the code*

Cost of A Code

What did it cost to produce one of these codes?
No one has determined an actual cost. The cost would 
have been tremendous. However, several industries com
puted their adninistrative costs to operate within the 
code. These costs included the attorneys' fees, ad
ditional bookkeeping expense, educational costs of its 
members, implementation expenses, and extra wages for 
overhires and higher wages, as well as the original 
and revision hearing expenses.

The Southern Pine Association, one of the six
teen divisions and twenty-one subdivisions of the lum
ber industry operating within an area of sixteen states, 
expected to spend one million dollars a year to operate 
the code.27 The general contractors figured that it 
would cost them $2,750,000 to indoctrinate its members.28 * 16

27»what A Code Costs,'1 Business Week. September
16, 1933, p. 12.

2Sxhe figures for this source and the following 
cost figures were taken iron "Its Code Pay Day," 

sg.Wgsfr, June 30, 1934, p. 26.
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The retail solid fuel industry felt that it would spend 
$2,654,000 to see that every consumer paid the right 
price for coal. The trucking industry estimated its 
cost to be $2,977,000. Conversely, there were others 
who got along on less. The fertilizer industry ex
pressed the cost to be $219,929; the automatic sprinkler 
industry $18,000; and the asphalt tile makers $16,000.

A tabulation of forty-seven industrial budgets 
showed a total outlay of $7,232,909 or an average of 
$153,891 per industry.29 Nine of the budgets were for 
$10,000 or less. Eighteen were under $50,000 but over 
$10,000. Four were over $50,000 but less than $100,000. 
Thirteen were in excess of $100,000.

In addition, the government had its costs of ad
ministering the codes. It was estimated that if the 
costs of the first seventy-five codes averaged $200,000 
each, it meant that the anticipated cost of the five 
hundred codes would be one hundred million dollars.
These costs included deductions for salaries, office 
rental, and administrative costs, travel expenses, hear
ing expenses, printing costs, witness fees and costs of 
follow-up implementing and compliance actions.

The industry's cost for administering a code was

29lbid.
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quite expensive. Consequently, it can be seen how the 
costs of code administration could worry the NRA.

Once the approved codes became operational, the 
industry was faced with the additional cost of major or 
minor changes to its code terms. Of the first one hun
dred codes, thirty-four underwent changes. Of the second 
one hundred codes, only thirteen needed revision.30 
Throughout these revisions, the wage and hour provisions 
remained untouched.

The Cotton Textile Code, originally hailed as a 
model code because of its brevity and simplicity, was 
amended five times. As can be seen, such repeated trips 
through the NRA code process could easily increase the 
cost of the code.

Considering the cost involved, one wonders how 
long industry could withstand the economic drain imposed 
by such a system. But this economic drain was what the 
economic planners of the New Deal legislation desired.
It meant a stimulating flow of money which began to per
meate all levels of the economy of America. The ex
penditure of such funds made money circulate which in 
turn produced counter requirements. Consequently, re
gardless of the cost, the National Recovery Administration

p. 23
30«code Surgery," Business Week. April 21, 1934,
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was an absolute necessity to facilitate the operation 
of the NIRA.
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CHAPTER V

IN OPERATION

"It is a revolution. Friend and foe, sponsor 
and critic, optimist and pessimist, all agree in that 
characterization of the enactment of the Industrial 
Recovery Act."* Contemporary periodicals other than 
newspapers were silent on the terms of the NIRA until 
its final passage. Then nearly all came forth with a 
brief, straightforward presentation of the terms of the 
statute mixed with a genuine sigh of relief that it had 
finally arrived.

The magazine periodicals felt that it would be 
better to "interrupt the chorus of amazement, protest, 
and delight, to notice just what this epoch-making 
measure provides."2 On the other hand, newspapers such 
as the New York Times had covered the stormy progress 
through the final Congressional sessions with minute 
accounts of proposals, amendments, rejections, and re
tained portions.

After enactment of the legislation, the peri
odicals carried a public opinion sampling favorable to

iLlterarv Digest. June 24, 1933, p. 3. 
2lbid.
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the legislation. Typical was that of Henry I. Harriman, 
President of the Chamber of Commerce of the United 
States, who said: "The Act will permit legitimate busi
ness to lift itself above the destructive competition 
which has prevented recovery and which has been threat
ening to bring about complete economic demoralization."3 
Generally, the editorial comments expressed the hope 
that the leaders of industry and of labor would cooperate 
to make the new law a success.

But the NIRA experienced "teething pains" and 
ran into trouble when it was one week old. Price fix
ing, real or assumed apathy, and labor were the early 
difficulties of the program. Industry as a whole was 
crowding to get into line. Yet there was resistance.
The situation reminded one of the bridling of a horse.
The horse champed as the bit was being set.

Yet the reports of the period were written with 
an optimistic flair. Generally there was the expectation 
that when the new organization jelled, things would run 
more smoothly•

Indecision, inaction, and lack of information 
would best typify this initial period. This was un
doubtedly due to a number of areas of existing uneasiness.

3lbid., p. 4.
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Fear instance, the labor provisions of the new law wor
ried many industrialists. On Saturday, June 24, 1933, 
President William Greer^ of the American Federation of 
Labor, did not ease the tension when he issued a call to 
organized labor to get busy and gather the advantages by 
developing their opportunities in the law. This pro
nouncement by President Green was a surprise in Wash
ington where it was felt that if there was anybody with 
nothing to worry about under the new law, it was organ
ized labor.

Another source of uneasiness was the apparent 
censorship on information. Industries applied to 
Johnson for information. Little was forthcoming since 
no policy was established. The following is typical of 
the confusing bureaucracy. Dudley Cates, pinch-hitting 
for General Johnson at a meeting of a powerful group of 
trade association representatives in Washington, read a 
prepared NIRA script which answered many questions. It 
laid a broad groundwork of understanding of the new law 
and the Administration's interpretation of it. Later, 
when these men asked for copies, they were informed that 
it had been revised and all they could have was the 
relatively uninformative Bulletin No. 2. This Bulletin 
was made up chiefly of quotations from the law and 
statements of President Roosevelt.
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While business generally was holding back in 
forming the codes and attempting some second thoughts on 
recovery, General Hugh S. Johnson began a real and studied 
effort to sell the NIRA to industry and the nation at 
large* This could be referred to as salesocracy.4 in 
addition, editorials in the periodicals indicated fear 
of the stand-pat attitude of industry* If industry did 
not move voluntarily, the NIRA would impose a code 
through its licensing power. One periodical advised its 
readers:

The wisest trade association men are advising their 
industries to decide quickly if they are going to 
play ball, and to get to work on their codes, and 
if they are not, to consider the consequences of a 
mandated code and licensing. If they think they 
lie outside the new law and because they do not 
need that bribe of freedom from anti-trust laws, 
then they are advised to prepare the case promptly 
and fully, and turn that in, in place of the code*
It ought to be interesting if any of then do • for 
the spectator anyway.5

Articles began to appear in popular and literary 
periodicals in an obvious attempt to sway the mass of 
people to support the NIRA.6

w * Babson, "Salesocracy," iteyjgw of ggyj-gys, April, 1933, p. 19.
“*"NIRA*s Teething Pains,M Business Week. July 1, 1933, p. 4.
typical of these were: S. Crowther, "Hoarded 

Spying Power," jgfljaurdflg.Eygglng.,Pogt, June 10, 1933, p. 205; J. T. Flynn, "We Can Build Our Way Out," Collier's. June 10, 1933, p. 91; "Consumer and the NRA,"
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Furthermore, Johnson utilized the new mass media 
of radio communication to solicit support. By and large 
there was a generous industrial response to General 
Johnson's Sunday night, June 25, 1933, radio invitation 
to make a partnership with government. The speech was 
made to counteract the reservations which were expressed 
at a meeting of the National Industrial Conference at 
Chicago, June 20, 1933. The meeting was held under the 
auspices of the National Association of Manufacturers 
which expressed the official opinion of some four hun
dred affiliated associations of manufacturers or 56,000
employers of labor.

We applaud the efforts of the President to rehabili
tate industry, but care should be taken not to sacrifice sound thinking for speed . . .  more than ordinary caution in filing codes and agreeing to 
selling prices until, as a result of diligent study 
of the Act, the most satisfactory, safe and workable 
code for industry can be worked out.* 7

Notwithstanding such misgivings, the inevitable
farce of motion created by the New Deal legislation and 
its popularization overcame the national inertia. In 
doing so, this movement emphasized the dormant problems

tjw ftePtfÿUÇ. August 30, 1933, p. 76; P. H. Douglas, "New Deal After Ten Weeks," World Tomorrow, June 1933,Selling, Merchandis-
Juné 1933, p. 87; 
June 3, 1933, p. 115.

p. 16; W. H. Rankin, "New Deal in 
ing, Advertising," Review of Reviews.
"Now Play the Game." Literary Digest.

7"Second Thoughts on Recovery," Business Week. 
July 1, 1933, p. 5.
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of child labor, the difficulties of the problem of vary
ing regional wages to meet disputed differences in the 
cost of living, political urgings for Congressional in
vestigations, and labor's objections to the proposed 40- 
hour week as too long and the proposed minimum wage as 
too low.

Nevertheless, these problems were overcome on 
an industry by industry, code by code basis as the NRA 
began to move forward. The textile industry was pushing 
a labor code through the NRA machinery leaving the details 
of trade practice for later implementation. The food 
chain men promised to join other groups in naming three 
representatives each to the General Food Conference 
Board to work with the NRA. The variety chain store 
representatives began to talk with General Johnson. The 
National Dry Goods Association was putting the finishing 
touches to a code with certain basic minimums. Then, 
too, the oil men joined the parade, as did the shoe 
manufacturers.

However, General Johnson had an unpublished order 
of precedence for handling certain industries first. He 
felt that those like the trucking industry, whose em
ployees had the longest working hours, offered the great
est possibilities of immediate jobs when the working week 
would be limited to thirty-five hours. Likewise, the
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soil pipe industry had the possibility of 2,500 additional 
jobs after code adoption over the normal 3,500 employed. 
Meanwhile, no one had yet asked the President for the 
names of the ten industries which he called the chief 
potential employers of additional labor.8 9

Laying The Cornerstone

The administrative structure of recovery started 
with the Cotton Textile Code which was the first code to 
reach Washington. On Tuesday, June 27, 1933, this code, 
which can be considered the cornerstone of the N1RA 
structure, was placed upon the twenty feet long by three 
feet wide "partnership table." This first of all the 
code hearings set the procedural standard for subsequent 
hearings. General Johnson expected them to move with 
speed, without ceremony, and on the simplest possible 
lines .9

Concurrently with the processing of these initial 
codes, requests for public works projects were beginning 
to arrive in Washington under Title II of the NIRA. The 
Central Public Works Administration considered these re
quests on a three-fold priority basis. First, projects

8Ibid.. p. 6.
9New York Times. June 28, 1933, p. 20
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which could be started at once and completed with reason
able speed; secondly, projects located near a center of 
unemployment; and, thirdly, those that integrated into 
the broad plan as contrasted with those that were iso
lated and unrelated«

Washington was at the NRA* The Department of Agriculture 
was also processing codes for farm projects under the 
Agricultural Adjustment Act* This was accomplished 
through trade conferences and marketing agreements.
George N. Peek, the Secretary of Agriculture and the AAA 
Adninistrator, moved quickly. A jurisdictional conflict 
existed over his authority since the Agriculture Ad just- 
ment Act was signed on May 12, 1933.10

clarified by an executive order issued by the President 
on June 29, 1933. It delegated to the Secretary of Agri
culture further functions and powers other than the 
determination and administration of provisions relating 
to hours of labor, rates of pay, and other conditions of 
employment.il As this order did not precisely solve the

During this period not all the code tumult in

This jurisdictional conflict was eventually

1, 1933, p. 9l°"Codes for Farm Products," Jfosiflg.s.g, WftfiK» July 
p. 9.
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problem, Johnson and Peek agreed to planned cooperation. 
They would make specific decisions as the questions 
arose.

The stock market was a national barometer to 
this maneuvering. It reacted favorably to this govern
mental pressure. It is reported that stocks reached "the 
highest plateau of the year in buying waves coming from 
all over the land, from all classes of people, and af
fecting indiscriminately almost all securities."I2 The 
advance was described as neither orderly nor logical.
It appeared to be a "pell-mell rush into securities" and 
"a panicky flight from the dollar."13

By the following week, the recovery issues began 
to crystallize. In its initial code of the Cotton Tex
tile Industry, the NRA encountered the basic conflict 
between machines and manpower as well as the disquieting 
issue of efficient versus obsolete machinery. These 
issues were not solved. They were merely postponed for 
it appeared that at this time neither industry nor govern
ment had the answer.*

Then as the distributor groups entered negoti
ation to formulate marketing codes, they found it more

l2"The Financial Markets," Business Week. July 
1, 1933, p. 31.
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difficult to keep their minds off their competitors and 
on the subject. The department stores; local merchants; 
variety chains such as J. C. Penney & Co., W, T. Grant 
Co.; mail order houses such as Sears, Roebuck & Co.; 
grocers; wholesalers; and other similar groups were 
having difficulty aligning their allegiances for code 
purposes.14 Codes that were completed or tentatively 
adopted by these groups as of mid July, 1933, reflected 
a wide diversity of purpose and opinion. It is evident 
that these people were unable to associate themselves 
with similar legal entities for purposes of codification.

period a week was an eternity to the hungry, the home- 
less, and the unemployed. In his second fireside chat 
on Hay 7, 1933, President Roosevelt described the NIRA 
as an invitation to industry to enter a partnership 
with government.15 It would appear that the invitation 
might have been appropriately marked R.S.V.P.

a velvet glove. And during this week, the glove appeared 
to be wearing a little thin. To forty-eight trade

Another week passed and in this crucial time

The NRA has been referred to as an iron hand in

A
SL

l^New York Times. August 1, 1933, p. 8. 
^Samuel I. Rosenman (ed.), The Public Papers
ma  o e s  n f  fiV a n !r1 4 n  TÌ. R n n i a u a l f  V o i .  TT • Van



78

associations General Johnson sent a boiled-down telegram 
with a pre-emptory, "When may we expect your code?" 
Johnson was afraid that the lost week since the adopted 
textile code would turn into a lost month and then a lost 
sunner •

There was no avalanche of agreements to follow 
the first code. Business Week of July 15, 1933, at page 
five stated, "The predicted let-down in enthusiasm over 
NIRA definitely had" occurred. However, it might be 
considered that the NRA's invitation to Washington began 
to sound like a command as misunderstanding and suspicion 
delayed the submission of industrial codes. Things began 
to happen that complicated matters since General Johnson 
stated his theorem of the pre-emptory telegram and the 
President told him to go ahead. Industry had heard a 
great deal about what the program was to do for labor 
but failed to appreciate its own benefits. As one reads 
the periodicals one senses that in his anxiety to get 
his main point across, Johnson under-emphasized his 
corollary proposals for business stabilization. He did 
not develop adequately the idea that the NRA would make 
wage raising safe from chislers when he over-emphasized 
his desire to hold prices down. Furthermore, speculation 
and anticipation inflated prices and created demand. To 
add to the misunderstanding, William Green, President of
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the American Federation of Labor, tried to make it ap
pear that the administration was on the side of union
ized labor.

Perplexed by these events, many industrialists 
who listened to their lawyers instead of to General 
Johnson and read legal advice instead of the Recovery 
Act adopted the well-known industrial philosophy - Go 
Slow! This is generally what caused the lost week. It 
was an unsponsored, uncoordinated, natural occurring 
situation which nearly broke the General's patience.

In exasperation, Donald Richberg, the NRA chief 
legal counsel, issued a warning "that suffering millions 
are now giving industrial leadership one more chance - 
perhaps its last - to justify its authority."1? This 
raised the bogy of the Sherman Act and possible drastic 
action at the level of the White House. However, Johnson 
was worried about the time element involved and began to 
thunder at his press conferences.^ He even talked 
directly with industry in an effort to clarify the mis
understandings that existed.19 And even the President

16Iime. August 14, 1933, p. 11.
1 business Week. July 15, 1933, p. 6.
^"Big Drive Begins," Mewsweek. July 29, 1933, p. 5.

i q oo ^"Crises in the NRA," B a U t o w m S t  August 23,¿V33, p. 33«
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began to utter comments relative to the licensing powers 
when he demanded that the codes of the basic industries 
be accomplished quickly.20

Washington urged industry into unilateral action 
under the thinly veiled threat of drastic implementation. 
Thus in response to the telegrams, big industrial groups 
began to come in with their codes before the end of the 
week. The electrical manufacturers, the lumbermen, and 
the shipbuilders were the first ones, with steel follow
ing closely behind. The battle lines had been estab
lished. Upon receipt of the lumbermen's proposal,
Johnson replied to them that their hour and wage schedules 
were wholly unacceptable and that their product quotas 
and minimum price scales would have to be justified 
before the code could qualify.

On the other hand, U. S. Steel knowing that its 
particular code would serve as the master code for the 
entire steel industry, labored for weeks to draft an 
instrument that would stand the test. At the hearings, 
steel argued that the Cotton Textile Code offered them 
no precedent. They stated that the textile men "had 
sold their birthright for a mess of pottage by agreeing 
to labor policies that will materially increase their

2QNew York Times. August 14, 1933, p. 1
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production costs without getting compensating conces
sions. "21

More and more industries began to fall into the 
NIRA line.22 They were prepared to give labor a new 
deal while reserving as much as they could for them
selves. The avalanche of codes descended upon Washington 
during the week of July 15, 1933. Some five hundred 
codes were received by the NRA for docketing.23

Some of the industries that placed their docu
ments on file were not anxious for an immediate hearing. 
Their leaders wanted to watch the NRA's modus operand! 
in the processing of the codes already on file. Further
more, these industrialists wanted to observe the extent 
to which organized labor would attempt to capitalize on 
the opportunity to extend its influence. A policy of 
watchful waiting, not expedient action, was their forte. 
However, bargaining prevailed and these watchful waiters 
were soon in the middle of negotiations. The NRA gently 
nudged them with a reminder of President Roosevelt's

21"Codes For General Johnson," Business Week.
July 15, 1933, p. 9.

22«Jam on Codes Considered Broken as Roosevelt 
Signs Codes for Steel, Oil and Lumber," New York Times. 
August 20, 1933, p. 1.

23"500 Codes Filed," gps,jp.es,g, Wfgfc, July 29,
1933, p. 9.
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proclamation placing the silk, rayon, and cotton thread 
industries under the provisions of the Cotton Textile 
Code "effective Monday without preliminary hearings." 
This sort of possible governmental action spurred mean* 
ingful negotiations. In this manner, the NRA achieved 
codes dealing specifically and exhaustively with trade 
practices.

The periodicals of late July 1933 demonstrate 
that industry had fully accepted the challenge to comply 
but was exerting its full force and power against it.
All the legal, practical, and theoretical stratagems 
capable of conception were made a part of the code pro
posals by industry. They now knew the NIRA to be ef
fective. They also knew that the codes would be en
forced. It is little wonder then that they attempted 
to make the most of it.

Blanket Codes

Prior to the avalanche of the proposed codes, 
Johnson prepared a blanket code known as reemployment 
agreements to cover all the basic aspects or common 
provisions of the individual codes. These reemployment 
agreements included a thirty-five hour week and a forty 
cent an hour minimum wage in industry. For white collar 
workers, it set up a forty hour week with a minimum wage
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of fifteen dollars per week in the largest cities and 
ranging down to twelve dollars in smaller places. In 
addition, child labor was abolished. These schedules 
were to go into effect August 1 unless they were volun
tarily established sooner.

Little was mentioned about it until it was ready 
for publication. To camouflage it, Johnson directed his 
outward attention to the organization of the NRA for 
swifter action and clearer decisions. He began to pub
licize the NRA activities by the use of the country's 
service clubs and colorful designs with mottoes - "We 
cooperate," "We serve NRA," "We are members of NRA," and 
"We do our part." These also were to be placed in post 
offices and factories.

" . . .  General Johnson organized the biggest and 
loudest propaganda campaign out of Washington since war 
days."24 The government printing office printed mil
lions of partnership agreements which were shipped to 
distribution points throughout the United States.

On July 27, 1933, postmen began delivering a copy 
to every employer of three or more employees on his 
route. The employer was to sign and return it to 
Washington. The agreement was said to be voluntary. 24

24Time. July 31, 1933, p. 11.
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When the employer signed it, he was given a bundle of 
signs and placards to advertise his compliance with the 
program.

To bring pressure to bear upon recalcitrant em
ployers, Johnson encouraged a boycott of such firms.
This was quietly done by having the consumers sign state
ments that they would patronize firms which were members 
of the NRA. It was effective and diverted the attention 
of the people pending the hearing dates of the proposed 
c odes.

However, in the week following July 21, 1933, 
the commodity and security prices fell. The effect was 
shattering. Wall Street sent scores of frantic appeals 
to the White House pleading with the President to do 
something at once to restore confidence. The gist of 
these pleas was that it would be a terrible blow to his 
recovery plans if he didn't react.

It should be noted that on Friday, July 21, 1933, 
when the market break was at its worst, a story had been 
circulated and reported in the periodicals concerning 
the President's health. He had been reported as gravely 
ill in that he had suffered a stroke of paralysis. Some 
considered him to be dead. After the incident was over, 
it was described as a mild stomach ache due to an excess 
of cherries and bottled pop which FDR had consumer
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during a visit to Maryland's eastern shore.25
Furthermore, Business Week. July 29, 1933, page 

3, termed the maneuver "sheer deliberate bear propa
ganda." They further stated that one of their Washington 
staff who knew Roosevelt and saw him regularly observed 
the President on the afternoon of the 21st. The reporter 
stated that Roosevelt never looked better. Four days 
later, the President returned to his office from his 
upstairs study at the White House. He is supposed to 
have grinned at reporters and said, "Look at me!"

Because of the foregoing, one might speculate 
that the entire incident was deliberately induced. For 
the President, as a sage politician, undoubtedly desired 
higher stock market prices which were caused by his 
program. Also, FDR would need political and popular 
support for General Johnson's NRA blanket code campaign 
which coincided with the break in tne stock market. It 
is the opinion of this writer that the break occurred at 
a psychologically appropriate moment to foster support 
for the program. But whatever the reason, there is one 
thing certain. 25

25»The Presidency," Time. July 31, 1933, p. 9
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The administration had the answer to the down
ward movement of the market. A blanket agreement to 
raise wages and shorten hours was offered by Johnson and 
Roosevelt. It is interesting to note that this is the 
first time that the President's name is associated with 
an action of the NRA before it was successfully ac
complished. At first, the blanket code was offered as 
a stopgap.26 Supposedly, it was to be on a strictly 
voluntary basis. However, the industries found it ex
ceedingly difficult to say no because the President put 
his full power and weight behind the blanket codes known 
officially as the "president's Reemployment Program" 
(PRA).27 In practical effect, the full weight of public 
censure was going to be turned on those who didn't en
list and cooperate.

As the "Black Hawks," the early name of the 
"Blue Eagle," were distributed to businessmen who got 
under the blanket, the NRA kept right on hearing indi
vidual industries and promulgating separate codes for 
them. Simultaneously, a statement of psychological 
importance was leaked to the press. In effect it stated 26

26BlfcXiflrt.nTOf. July 21, 1933, p. 22.
2?For the text of the PRA authorized by Section 

4c ° L NIRA» see fcteafllta Ufr.93T. Review » August, 1933,
Pe  263•
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that all trades and Industries that had not submitted a 
code by September 1, 1933, would have a hearing by the 
President under Section 3d. This empowered the Presi
dent to prescribe codes indiscriminately.

Nevertheless, as of July 29, 1933, the official 
word from Washington was that the NIRA. was on a voluntary 
basis. No mention was made of Section 10a which auth
orized the President "to prescribe such rules and regu
lations as may be necessary to carry out the purposes of 
this title" and the penalty clauses for violating it.
The official philosophy of the NRA was evidenced in its 
Bulletin 3: "There is no force here except conscience 
and opinion."

The encompassing blanket codes proved trouble
some. Most difficulties arose over the fixed price 
contracts, the unionized shop, and the reduction of 
total take-home pay due to reduced working hours even 
though there was an hourly wage increase. Johnson took 
the approach that the blanket agreement was not going 
to be perfect. He felt that the "American people are 
probably going to conclude that a little individual in
justice is less important thaJC (sic) the universal in
justice of the situation it is designed to meet."28 To

28»The Dotted Line," Business Week. July 29,1933, p. 6.
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meet these troubles, the NRA strenuously publicized co- 
operation.

FDR delivered a radio address on July 24 calling 
for popular support.29 xn this, his third fireside chat, 
he explained the foundations and purposes to the people 
and solicited their voluntary cooperation in signing 
the reemployment agreements. The ¿griggligld RgppbUpan 
called it Mthe most compelling appeal coming from the 
Government since the war."30 The evening after Roosevelt 
spoke, General Johnson told the nation over the radio 
about the thousands of telegrams of support that had 
been received. He explained how to sign up and solicited 
support. The periodicals began to talk about it. Both 
favorable comments and adverse criticism were forth
coming. In either event, it was publicized and made 
people think about it. Typical of Johnson's methods to 
push the blanket codes was an occurrence in Cleveland 
where he stopped for some lamb chops and beer. He was 
asked by a newsman, "'What will happen to objectors who 
won't go along with this new code?" Wiping suds from 
his lips, General Johnson snapped: "They'll get a sock

^Rosenman (ed.), "The Simple Purposes and the 
Solid Foundations of Our Recovery Program," The Public 
fAMX.g_jmdLAddresses of Franklin D. Roosevelt. II, 295.

30»»Mobilizing the Nation to Smash Unemployment," Literary Digest. August 5, 1933, p. 6.
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right on the nose."'31
In the first editorial devoted to the Recovery 

Act, Business Week threw its wholehearted support be
hind the blanket code.32 it felt that it was an interim 
measure to put sufficient purchasing power into the . 
economy so that the manufactured goods could be pur
chased. The editorial alluded to the patriotic respon
sibility of all to cooperate to eliminate the "half boom 
and half brake" American recovery. The magazine contin
ued by inference that notwithstanding the individual 
preference or dislike for the NIRA, its philosophy was 
here to stay. The argument continued that the days of 
unlimited profits were past. The new philosophy would 
increase the pressure of taxation on big individual in
comes as a means of redistributing the national income. 
They stated that the Act was fundamentally an attempt 
to see that the workers would get a greater share of the 
earnings of industry. It further inferred that the idea 
was not General Johnson's but that the manufacturers as 
a whole were responsible for the blanket code. This 
editorial conveyed the general impression that the edi
tors recognized that a need existed for the blanket codes

31"sock on the Nose," Time. August 7, 1933, p. 12. 
32july 29, 1933, p. 32.
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and that the government should be given all the assist
ance it could in solving that need.

During the first part of August 1933 a drive for 
swift action on the reemployment agreements was accompa
nied by pressure on banks to expand credit. Three hun
dred and nine blanket code coverages were in existence 
on July 22, 1933, the day the PRA Executive Order was 
promulgated. This number expanded to six hundred eighty 
by the time the blanket codes became effective on August 
1, 1933.33 Protests began to wilt as the Blue Eagle
signs appeared. The industries flocked to the blanket 
codes but continued the infighting in the making of the 
individual codes for particular Industries.34 Under the 
blanket codes Hjittery businessmen found that those rigid 
eagle wings could and would bend a little.“35 At the 
same time, Johnson increased the tempo of his battle of
the codes. He attempted to force the various industries 
into compliance by playing one off against the other.
This policy was beginning to show signs of being

33«xhe Blue Eagle Screams,M Business Week. August
5, 1933, p. 3.

34For more of the code maneuvering of the indus
tries of steel, automobiles, oil, coal, construction, 
and wool see "Steel Withdraws," ibid.. August 5, 1933, 
p. 4 and "Codes Speeded Up," ibid., August 5, 1933, 
p. 6 g£„jfq.

3* 5"The Blue Eagle Screams," p. 3.
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fulfilled.36
However, with the elimination of the minor is

sues, the NRA gradually came to face major problems of 
policy in the areas of price fixing, industrial group
ing, modernization, and self-government under code 
authorities. These were the same problem areas present 
when the original textile code was enacted. Then, as 
now, General Johnson was of the opinion that such poli
cies would develop out of the hearings. Much developed 
but the NRA took the position that decisions on one 
code were not to be taken as precedents for other indus
tries. Thus, the NRA moved like the proverbial Topsy 
" 'ust growed."

To add to the confusion, industry representatives 
considered the NRA rulings as binding and would cite then 
in their fights with the NRA. As the proposed codes 
flowed into the NRA headquarters in ever-increasing 
numbers, the machinery for processing them was speeded 
up, refined, and simplified. But this did not ease the 
lack of cooperation that existed between the contestants 
in forming the codes. For instance, twenty-seven varie
ties of bituminous coal codes were undergoing public

3(>Mpre8ident ^ d  the Blanket Code,'1 
Century. August 2, 1933, p. 971.

£hrjs
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hearings simultaneously*37 There was a complete lack 
of genuine cooperation and good will. At the outset a 
long bitter battle was anticipated. The later codes were 
being fought bitterly in contrast with the Textile Code 
which was adopted quickly. However, the Textile Code 
had been amended so many times that it can hardly be 
called the paragon of simplicity that it was originally 
considered.

Finally, during the week of August 12 in a des- 
perate attempt to create order out of the existing 
chaos, four codes; steel, oil, lumber, and coal, were 
picked out for special NRA treatment. They were com
pletely rewritten and patiently negotiated behind locked 
doors in an effort to come to some agreement. This 
project was the big test for the NRA. The country was 
wandering why these codes had not been adopted before 
this since they had been on file for a month.

The foremost question during all this confusion 
was whether the NRA was worth the effort. Statistics 
indicate that it would appear so. For the first time 
since the depression started, retail sales showed a 
marked improvement. The July 1933 department store 
sales were four percent higher than in July 1932 while

37Hcheckweighing the Coal Code,” ggg.itegu.blic,
September 27, 1933, p. 169.
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chain store sales were up 10*8 percent over the pre
ceding year.

Patriotism was wearing thin in the last days of 
August 1933. The President took leadership in the crisis 
surrounding the NRA. By his plain talk and prodding, 
five big industries acquired codes.

The boldness of the plan and its emphasis on the 
nation's social aspects grew clearer. Some industries 
recognized its import and significance. Others did not. 
Oil was one that did not. Consequently, the NRA accepted 
the responsibility for the detailed administration of the 
petroleum industry. Thus, the NRA boldly reached into 
the field of local business. This was consistent with 
the philosophy of the administration. From the first 
skirmishes over the big codes, it appeared that the Ad
ministration viewed its primary job to be the education 
of industry to a new concept of social values. Its 
secondary task was to produce real cooperation where 
none had existed before. The administration of the 
petroleum industry would accomplish these aims forcefully 
over a reluctant industry.

As a result, the oil industry obtained a czar.
He was none other than the President of the United

* ,o8“T!?™ConsUo*r ts Buyin8»M Business Week.August 19, 1933, p. 8.
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States« FDR possessed the power to fix base prices«
,The oil code had been approved by the President even 
before it was agreed to by the oil industry. The oil 
industry is reputed to have welcomed the regulation from 
above since feuding factions desired a regulation which 
would cripple the other side. The situation was sum
marized as follows: "After several vain attempts to 
reach the summit, Moses Johnson finally came down from 
Capitol Hill bearing the tablets of the law, tablets 
untouched by chisel in spots, thick with the marks of 
compromise in others."39

On the other hand, steel formed for itself a 
code authority to govern the steel industry. The steel 
industry came away from the NRA hearings with its code 
99 and 44/100 percent as the industry drafted it because 
it beat the government at its own game of political 
poker. The steel industry mustered its prior experi
ence in its skirmishes with the anti-trust laws, with 
labor organizations, and welfare societies. It inserted 
innumerable provisions in its proposed code. When the 
smoke of battle cleared, the steel industry had emerged 
with the "metaphorical olive branch and placed the sword 
in the hands of labor leaders."40 The showmanship, the 
talent, and the far-sighted vision of its leaders stood * 40

39"Overlord for Oil," Ibid.. August 26, 1933, p. 9.
40"Steel Makes Good," ibid.. August 26, 1933, p. 10.
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Che sceel industry well*
While the NRA appeared to be accomplishing their 

purposes by this time, an editorial of August 26, 1933, 
entitled HThe Three-Legged Stool** criticized pointedly 
the Public Works Administration as not accomplishing 
anything under Title II of the NIRA.4* It singled out 
Harold Ickes as not being the man for the job of ad
ministrator. The editorial felt that he lacked dash and 
imagination and was too conservative. "He approached 
the public works program with the determination that 
there shall be 'no smell of pork,' that there shall be 
no graft, that loans shall be sound. All this is highly 
commendable - to a certain point, or under normal con
ditions.**^

On the other hand, the editorial praised General 
Johnson's organization for putting one and one-half mil
lion men back to work as well as giving the country a 
new and hopeful spirit* This was the state of affairs 
as the summer drew to a close and the nation passed 
into September 1933.

On Labor Day the NRA entered its third phase.
The first phase was five weeks of preparation from June 
16, when the NIRA was signed, to July 22, when the 42

42Ibid.frllbid.. p. 32.
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President's Reemployment Agreement (PRA) parade was 
started. The second phase, the next five weeks from 
July 22 until Labor Day, was the period of furious drive 
to secure reemployment agreements.

The third phase was marked by an exertion of the 
NRA's influence in every direction. Two thousand pro
posed codes had come in but only fifteen or twenty had 
been approved. The six million persons who were to be 
back at work by Labor Day were not back to work.
Slightly less than a third of the predicted number were. 
Most of the big codes were signed for ninety day test 
periods which merely postponed the contest over the 
contents of the permanent codes. There were conflicts 
among codes as to terms and jurisdiction. Throughout 
all this the NRA deliberately held off from fixing 
policy since Johnson believed that horse trading was 
the best policy. The mass production of codes initially 
appeared to be the impossible job that the NRA set for 
itself during this third phase. Johnson, the pragmatic 
schemer, had a solution.

By consolidation and elimination, the NRA reduced 
the 2,000 proposed codes filed with them by September 1, 
1933, to approximately 700. These were programed to be 
processed over a two month period.^3 By September 9,

43«Recovery Drama," ibid.. September 9, 1933, p. 3
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eighty seven had been heard or were on schedule for 
hearing. Hearings were set for fourteen per week.44 
This plan was consistent with Johnson's earlier pro
posal of fewer but bigger codes. One might conclude 
that Johnson used his energy to get most of the codes 
on file and then allowed the noxmal forces of human 
nature to provide the consolidation which he desired.

While the NRA was progressing according to 
schedule in Washington, a series of incidents against 
the program occurred around the country. Price raising 
and misunderstanding stirred up opposition to the re
covery plan chiefly among the farmers. It seemed that 
in many sections of the country the NRA was getting 
ahead of the AAA. The result was that the cost of the 
purchases were hiked faster than the increase in return 
for the crops.

Another source of trouble was the labor element. 
It was dissatisfied over the big code compromises in the 
company union provision of the auto codes. The issue of 
open shops, company unions, or trade unions was explo
sive. These issues gave many vituperative and vocal 
individuals the opportunity to sound off.45

- 44»ipewer But Bigger codes," ibid.. September 16, 
1933, p. 6.

4^Examples of these are to be found in the
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In addition, people in general reacted. Balky 
consumers began to show up. Women cheered the Blue 
Eagle parades but they did not like the higher prices in 
the stores. As a result, sales slowed down. The South 
likewise expressed a complaint that the Blue Eagle gave 
the Negro too much and destroyed the advantages of 
Southern competition. Layoffs under a seasonal indus
try such as the Goodyear Tire and Rubber Company were 
blamed on the Blue Eagle. This caused a mild political 
uproar. Impatient workers who wanted money immediately 
were unwilling to wait for the NRA to restore what they 
had lost in the depression.

The result of all of these factors was a series 
of strikes which created a chaotic situation for a short 
time during early October. Senator Robert F. Wagner 
urged Abandonment of the strikes and cited labor's 
responsibility under the NIRA.46 This did not help.
The strikes were continued. A variety of reasons, mostly 
local, were the causes. This had the effect of creating 
a strike fever which spread. The strikes did not follow 
any craft or geographic lines. Affairs moved toward a

following issues of 
p. 4; October 23, 19 
November 13, 1933, p

New York Times : October 8, 
33, p. 6; November 8, 1933, 1933, p. 32;

46Ibid.. October 10, 1933, p. 8.
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crisis during the A. F. of L. Convention at the Capitol. 
The NRA was a little sour on the unions, and industry 
was growing angry. The apparent cause for the situation 
was the code labyrinth pertaining to small shops which 
were hard to classify.

These minor errors, gaps, and tactical mistakes 
in the administration of the NRA resulted in audible 
objections. Johnson said early in the program that he 
would run the NRA by "squawks." While they were not 
high in decibel yet, they were growing in intensity.
"The murmur against the N.R.A. is beginning to grow into 
a roar."47

By mid October the NRA consolidated its ground 
and once again began a relentless campaign on the prob
lems which appeared during the preceding six weeks. The 
NRA initiated a concerted "Buy Now" drive to start con
sumer buying which was based upon human nature and the 
dollar sign. Patriotism and posters were not the slant 
here but it was purely on a self-interest basis. Ad
vertising in the periodicals was aimed at the average 
consumer. NRA sponsored advertising suggested to people 
who had been doing without things needed for years that 
they could and should buy now. It was a deliberate

47“The Crisis of the NRA," November 8, 1933, p. 349. flair. RspybUc»
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attempt to induce spending. There was some opposition. 
This was due to the lack of sufficient money to spend.48

General Johnson threw himself completely into 
the strike situation. He bluntly told the A. F. of L. 
that labor must submit to governmental participation and 
control.49 He 8aid that government participation in 
negotiation with absolute veto power was necessary for 
agreement between organized industry and organized labor. 
Labor retorted that they would not tolerate government 
control by government officials selected by business» 
men.* 50 As an appeal against strikes, Johnson warned 
that the public would not countenance "this economic 
sabotage."5* The President threw his prestige and po
litical weight behind Johnson and together they bluffed 
labor on the threat of imposing compulsory arbitration. 
But the President did not like to bluff.

In August, the President had formed the National 
Labor Board under Section 7a of the NIRA to handle labor 
disputes. Although it worked, it was without real power.

48James R. Martin, "Buy Now on $30 a Week," Nation. November 1, 1933, p. 500.
^New York Times. October 11, 1933, p. 1.
50IJbid.. October 13, 1933, p. 4. 

lfl„  5*"Strike Lull," Business Week. October 14,P# Os
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By March 10, 1934, the NLB processed 2,012 cases Involving 
1,061,000 employees. Of the cases handled, 88 percent 
were settled.52

The NLB grew by various executive orders. One 
provided that when an employer failed to comply with the 
Board's decision under Section 7a, the matter would be 
turned over to the Federal Trade Commission, the Attorney 
General, or to the Compliance Board of NRA for action.
This type of persuasion made it work.

During this period union membership grew. There 
was an increase of 18.9 percent in 1933 with 1,164,000 
members as compared with 432,000 in 1932.53

By October, 1933, FDR realized the political 
potential of organized labor as he was combating the A.
F. of L. Nevertheless, he lent his support to Senator 
Robert F. Wagner who introduced a bill to establish the 
National Labor Board as an independent body. This new 
labor legislation would give the NLB powers over all 
labor disputes. It included the power to investigate 
and refer them to court in order to secure the imposition 
of fines for these violations. This bill was aimed at 
closing the loopholes in the NIRA's collective bargaining * 53

52«Teeth For the Labor Board," Ibid.. March 10,1 A*
53Ibid.
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section by authorizing governmental control over the 
labor union* This proposed legislation temporarily 
eased the immediacy of the labor situation since con
flicting factions joined ranks for the congressional 
fight. Ultimately, Wagner's labors disputes bill was 
defeated after serving its immediate purpose of prevent
ing strikes.54

In mid October 1933, the NRA introduced addi
tional strategy concerned with financial arrangements.

This financial phase was predicated upon a three 
pronged attack: controlled inflation, an effort to get 
more action out of private credit, and the effective 
turning of government credit into the channels of re
covery, particularly into the industrial and business 
f ields•

After eighteen weeks it appeared that the NRA 
was abandoning its crusading spirit. However, the NRA 
moved to integrate industry into closer cooperation with 
labor.

As a result of this strategy, it appeared that 
the NRA functioned as an instrument for the socialization 
of American life and business. A series of news reports 54

54See "Senator Wagner's Labor Bill," H. Rabino- 
jftz* E^SJLSSs April 4, 1934, p. 356, for an interesting discussion of the legislation.
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in the New York Times advanced this theory when the NRA 
was assailed as socialistic.^ Three days later it was 
said that the NRA assured restoration of the economic 
equilibrium under socialized individualism.56 And two 
days later it was stated that the planned economy of 
the NRA had been enlarged into an instrument of social
welfare. ̂ 7

President Roosevelt announced his monetary 
policy in his fourth fireside chat on October 22,
1933.^3 He planned a gradual devaluation and the 
eventual stabilization of the economy with a new kind 
of dollar. By this speech he strove to ease general 
public unrest. Yet many people felt that important 
details of the plan were obscure. Indeed they were.
The President described this plan as a policy, not an 
expedient. He left the details to others, such as 
Cornell University Professor George F. Warren, the out
standing advocate of the commodity dollar and dollar 
devaluation.

This policy developed into a battle of economists * 56

October 29, 1933, p. 24.
56Ibid.. November 1, 1933, p. 11.
57Ibid ., November 3, 1933, p. 14.
SSRosenman, “We are on our Way, and We are headed in the right Direction,“ II, 420.
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which turned into a great popular contest. Sides were 
fanned in the appeal to the people. Neither side wished 
to admit any preference for unsound money so all became 
self-styled "sound money" advocates.^9 Typical of the 
participants was Father Charles E. Coughlin, Detroit's 
popular broadcasting priest, who acclaimed President 
Roosevelt's policies and lashed out at his critics.

After a month of intensive campaigning, a calmer 
tone in the debate was noted as business improved and 
the American Bankers Association President, Frank M.
Law, regarded the issues as not "necessarily irrecon
cilable."60

Thus, by mid October the NRA was actively working 
in the areas which caused the reaction to it during the 
six weeks following Labor Day as well as in a new area 
of finances.

Between mid October and mid November, the peri
odicals portrayed all to be serene. The NRA was working 
on a model code. The Textile Code was winning friends. 
The NRA was busy processing the results of a recovery 
census questionnaire that the President had sent out in

£ i g s i i ,
59"sound Money Warfare Broadens Out," Literary December 9, 1933, p. 3.
60»"Sound Money' Fight Less Furious," ibid.. December 23, 1933, p. 5.
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early October. Yet beneath the surface, small news items 
commented upon various developments since the adminis
tration of the NIRÀ began. Most significant of these 
was the Swope Plan.

Gerald Swope, as chairman of a meeting of the NRA 
advisory board, urged the organization of a National 
Chamber of Commerce and Industry, a super chamber of 
commerce.61 The basic purpose of the plan was to allow 
business to control its own destiny and to avert bu
reaucracy. It was to act as the coordinating body for 
industries and business codified under the NRA.62

The proposed organization would supply the en
forcing personnel for the code authorities. This was a 
huge problem which had worried the NRA for some time.
The new chamber was designed to supply all the machinery 
and routine administration for code enforcement. Basi
cally the plan provided for a rotational panel of 
eminent businessmen to sit in Washington and act as a 
"board of appeals on any questions that may arise in the 
interpretation and enforcement of national code provisions."63

61"Audacious Swope Plan," Nation. November 15,1933, p. 554.

m k 6oF°?o S o e t e x ? ° f  th e  Pla n  s e e  Ttofig.»November 2, 1933, p. 16.
. ^"Self-Government," Business Week. November 4,1934, p. 11.
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In this manner, Swope hoped to bring the full 
power and entire support of American business behind 
the code system*

The periodicals indicated that the plan had been 
in the thinking and formulation process for months. As 
early as May 1933, Swope delivered a speech to the U. S. 
Chamber of Commerce on the self-regulation of industry 
in which some of the basic tenets of his plan were pre
sented.^ Furthermore, he amplified this on May 22,
1933, in a speech to the National Electrical Manufactur
ers Association on the issues of self-imposed discipline 
and regulation for industry.65

Nevertheless, it created a verbal explosion when 
announced. Henry 1. Harriman, President of the U. S. 
Chamber of Coranerce, gave his support to the Swope Plan. 
General Johnson revealed that he had cooperated in work
ing out the idea. The plan was assailed by the National 
Association of Manufacturers as well as by Norman Thomas, 
the socialist.66 The Central Trades Association, the 
Labor Council, and the President of the American Fed
eration of Labor, William Green, opposed the Swope

/.64 65 66te..„l9.rfc Tfangs» May 4, 1933, p. 1. For ex- erpts of speech see ibid.. May 7, IV, p. 4.
65Ibid.. May 23, 1933, p. 16.
66Ibid.. November 3, 1933, p. 13.
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Plan.67 At the peak of the discussion, the White House 
issued a statement that Roosevelt wanted the NRA to have 
a chance to work before considering the plan.68 Some
what later as the crisis dissipated, the U. S. Chamber 
of Commerce announced that it would study the plan in 
conjunction with the Department of Commerce.69 Thus, 
the plan was effectively removed from the national scene 
after it served its purpose of stimulating compliance.

The Swope Plan evolved twenty-five weeks after 
the initiation of the N1RA. It was in this period that 
the government attempted to perfect its machinery for 
governmental enforcement of the codes. It seemed as 
though the major problems for the NRA were occurring 
every five weeks in the form of organizational problems, 
the President's reemployment agreements, mass production 
of codes, the labor issue, and now enforcement.

While the enforcement process was being developed, 
Johnson said that interim enforcement would be by public 
opinion by taking away the Blue Eagle from non-complying 
Industry. This was to be the sentence of economic death.

But he was not interested in quick initial

6 7Ibid November 4, 1933, p. 4.
68US>is!., p. 1.

69Iky*t November 21, 1933, p. 2.
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enforcement. He would wait patiently. Complaints came 
and were pigeonholed. William Hammett Davis, an attor
ney and National Compliance Director of the NRA, said 
that the Compliance Board had been unable to adjust 
ninety percent of the complaints.70 Lines of complain
ants were reported to have stood for hours before Blue 
Eagle offices. Yet, on the other hand, a syndicated 
news story told how the NRA handled 500 wage and hour 
complaints and 300 trade practice complaints in a two 
week period.71
x Blue Eagles were reported as taken away.72

Johnson said that only forty-eight out of three million 
signers had their Blue Eagles taken away.73 The economic 
effect of the loss of a Blue Eagle varied. However, one 
merchant claimed business dropped fifty percent when he 
lost his Blue Eagle.74

Regardless of all these actions, the original 
enforcement was unsuccessful. As a result, the President 
by an executive order created new machinery which provided * 74

70lbid.. January 26, 1934, p. 6.
7*Ibid.. December 20, 1933, p. 6.
77«NRA in its Major Crises," ¿agings Wggk, November 11, 1934, p. 6.
73.1bid*. December 17, 1933, p. 3.
74Ibid.. November 8, 1933, p. 17.
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for fines and jail for violations.75 The business world 
became indignant. During the month of November 1933, 
the pot bubbled slightly while the forces of opposition 
were being mustered.

By the end of November the opposition to the 
President's recovery plans was organized and became 
louder. The attack centered on the President's monetary 
policies rather than on the NRA itself. The attack was 
based upon the expressed fear of what might happen 
rather than concern over what had occurred. Industry 
created a diversion through enforcement to the real 
problem of government control over business.

Then immediately, a strange thing happened in 
the periodicals. The NRA, the Swope Plan, and the en- 
forcemeht problems were pushed from the lead article to 
the fourth or fifth position. The lead articles now 
dealt with gold, liquor returns, solvency, and export 
recovery. One can conclude that too much attention had 
been focused on the recovery aspects of the President's 
plan, which resulted in an adverse and hostile reaction. 
Society was not ready to accept it as fast as it was 
being pushed. This observation is substantiated by the 
following remarks published in January 1934 by Henry I. 7

7^Lord, 528
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Harriman, President of the United States Chamber of Com
merce* He called himself "a sincere friend of the In
dustrial Recovery Act" but stated that he was not criti
cizing the fundamental principles of the Act but merely 
suggested that zeal may have pushed the program too fast 
on the road toward recovery*

Then on November 25, 1933, General Johnson an
nounced the NRA's response to the Swope Plan* It pro
vided for each industry to establish a code authority 
to police its own activities rather than having a gener
al board* The government's assurance of compliance and 
standardization with the NIRA was that the NRA would 
have representatives on each code authority with veto 
power* Thus, the ultimate responsibility for efficient 
code administration rested with the NRA. The NRA's plan 
was to keep industry in the junior partner's chair.

In an effort to implement this compliance plan, 
NRA played up the industry's code regulators and played 
down the machinery controversy.

A new problem presented itself in the form of 
labor demanding to be represented on all code authorities. 
The problem was not solved by the end of the year but the

^"Recovery Measures in Operation," Proceedings 
Acadgmy of Political Science* January 1934,
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NRA considered naming a labor man as one of the govern
mental representatives on each code authority. This was 
generally the state of affairs in the enforcement area 
at the end of 1933.

Concurrent with the enforcement problems existed 
the difficulties of the normal functions of running the 
NRA. Steel liked its ninety day NRA try-out and agreed 
to enter a permanent code status. Various codes allowed 
several industries to find ways to protect selling prices 
without price fixing. Countless hearings were going on 
in Washington in an effort to get more industries under 
the codes. Furthermore, the President handled the dis
putes over farm products codes by putting all his indus
trial controls in one unit under the NRA. And, finally, 
production controls were approved by General Johnson for 
inclusion in the various codes. He felt that production 
control was an essential element to the successful exe
cution of the recovery program.

At the close of 1933, the Weekly Index of Business 
Activity showed an increase in the weekly activity rating 
as compared with a similar period in 1932.77 Figures 2 
and 3 show this increase statistically and pictorially.78

77"Weekly Index of Business Activity," Business December 30, 1933, p. 28.
78Ibid.. p. 29.
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Figure 2
BUSINESS ACTIVITY - DECEMBER 23-30

1 £&SO m i m i

Business Activity 51.7 67.6
Production,

Steel Ingot 
(% of capacity)

14. 31.6

Building Contracts $4,043,000 $7,866,000
Trade-car Loadings 86 92
Prices - All Commodities 58.5 

(Fisher's Index,
1926*100)

71.4

Business Failures 525 250

Figure 3
BUSINESS INDEX

The weekly index of generai busi
ness activity, first of its kind, is 
compiled by The Business Week 
from 8 series of weekly figures

;teel mill operations, building 
contracts, bituminous coal pro
duction, electric power' output, 
non-bulk carloadings, check pay
ments outside New York, com
mercial loans of reporting Fed- 

- •eral Reserve member banks, and 
cur rency in circulation. It shows 
the current level of the average 
daily physical volume of busi
ness as compared with the normal 
for the season and the year. Nor- 
mal, represented by 100, is what 
the current volume of general * 
business activity should be if the 
usual seasonal conges and year- 55 
to-year growth hath^ccurred. For 

further information, write
lU rnr/ i-'*"*- .
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In addition to the statistical support, the peri
odicals generally applauded the first six months of the 
NIRA* Edward N. Hurley, a member of the National Labor 
Board, felt that the NRA was a remarkable success from 
the point of view that competitors met together to 
"tackle insoluable problems and found out that after all 
they can be solved."79 This can be contrasted with the 
approach that the nation received some benefits from the 
extraordinary opportunities for cooperation created by 
the NRA but what was needed was "some form of governmen
tal control over the manner in which industries use 
their new powers."80 The pendulum of public opinion 
svung the entire way when Paul Y. Anderson, a Washington 
journalist, indicated that things were as bad as ever.®!

-1934-

IXiring the first three months of 1934, the NRA 
gave the appearance of relaxing. The economy was start
ing to move. Critical news articles were infrequent. 
However, articles of understanding on theoretical concept

79"They Find It Can Be Done!«. Review of Reviews * 24
d l s  Work. November 1933, p. !$.
®°William P. Mangold, "Six Months of the NRA." The New Republic. March 21, 1934, p. 152.

24, 1934*1p!h1 0 U Shi”8';<m Seesaw>” The Nation. January
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were being written in the educational periodicals.
Donald Richberg wrote that Mthe program is now being 
subjected to certain widespread criticisms which arise 
out of either misunderstanding or misinterpretation of 
both the means employed and their objectives."82

In Washington the NRA was continuing to have 
weeks full of code hearings, price changes, and compli- 
ance violations. By this time, 206 codes had been ap
proved and 360 more had had a hearing.83 The NRA was 
progressing from code production to code refinement. 
Revisory sessions were beginning to account for the bulk
of the work.84

General Johnson undertook a crash project ap
proach to resolve the unemployment situation. As he did 
this, the NRA attempted to clear up the worst of the eco
nomic abuses by putting first things first and allowing 
the minor maladjustments to fall where they might. The 
NRA wanted to deal with the long term effects as they 
became evident. This approach was in contradiction to

82»‘progress under the National Industrial Re-
p f  F 9 l 1 r 1 r w l

February81934} T  292?"* Handled*" ttotMv Lflt>°r R
20 193484pNR?8B*8lnS t0 M°P Up’" Buslnes3 w«*»11- January
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a previously slow academic study approach. Now, ac
cording to plan, the NRA stopped to take stock of its 
s hortcomings•

Four main types of complaints confronted the NRA 
at this point. The most obvious was the outcry that the 
code regulations were not getting compliance and were 
not being enforced upon recalcitrants. Secondly was the 
problem of price control. Thirdly, labor was balking at 
the hour and wage limits fixed by the codes and was 
calling for shorter work weeks. And, fourthly, there 
was a general overlapping of the codes due to the hasty 
manner in which they had been produced.

But these appeared to be normal growing pains. 
Johnson recognized their existence and continued the 
earlier steps for their elimination as has been discussed.

In an effort to satisfy the feelings of the people 
of the nation, Johnson invited management, labor, and 
consumers to a series of conferences in Washington which 
began on February 27, 1934.®-* The agenda was to include 
discussion on employment, trade practices, code author
ity, organization, and small industries. In a radio 
address on February 21st, Johnson invited the public.
The response was overwhelming. It was a field day for

85-Ngw Ypyk Uffigg, February 14, 1934, p. 6.



116

criticism. While the opinions in the periodicals dif
fered as to its value, it did allow a great many people 
the chance to voice their objections. It has been de
scribed as "a 5-ring circus presided over by General 
Johnson."86

In addition, he attempted to enlighten indus
trialists about the NRA and to afford the NRA the op
portunity to discuss the problems facing industry. To 
accomplish this, General Johnson arranged for a Code 
Authority Conference in Washington on March 5th to 8th, 
1934. Over 7,000 invitations covering 300 codes were 
sent out.87 4,000 persons showed up.88 After free and
open debate, the conference formulated conclusions con
cerning the basic work week, the open price policies, 
minimum wages, code compliance, cooperation, and the 
lack of skilled labor. The Conference ended as a dis
tinct triumph for the NRA.

The code conference and the earlier general 
public criticism conference postponed at least for a 
while the criticism which appeared to be mounting

86«Biue Eagle Poises for Higher Flight,1* Digest. March 10, 1934, p. 5. U L t m r y

1934, p. 

1934, p.

8~!!Code showdown," Business Week. February 20,-tv •
88"Industry Carries a Point," ibid.. March 10, / •
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against the NRA and some of its practices. These con
ferences represented a masterful political stroke for 
Roosevelt. This demonstrated to Congress and the country 
that the recovexy program was being supported. Also, it 
allowed the NRA's malcontents the opportunity to express 
their feelings with the usual resulting effect of pla
cating them for a while.

Referring to the industrialists at the Code 
Authority Conference, Time stated: "From them rather 
than from the 'little fellows' who criticized at the 
earlier field day, will come the real plans for in
creasing industrial employment through NRA."89

The Code Authority Conference won for industry 
a real partnership with the NRA in the role of policy 
making for all the three committees representing American 
business - capital goods, consumer goods, and service 
industries. After this, Johnson turned to industry for 
suggestions. As a result, industry began to move into 
the NRA inner councils while labor remained on the out
side.

During March 1934 the NRA experienced harmonious 
relationships except for isolated sharp attacks. These 
cane from the Consumer's Advisory Board which stated

89"Eagle Hatchery," Time. March 19, 1934, p. 13.
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that purchasing power had not been increased.
However, serious organized opposition to the NIRA 

from labor began to develop even though the difficulties 
of unionization in the interpretation of Section 7a of 
the Act had been frequently reported in the periodicals 
for months.

The labor situation in the automotive industry 
particularly at the Ford plants^O and in the steel indus
try at the Weirton Steel Company^* began to generate 
problems for the NIRA. Undoubtedly Roosevelt foresaw 
this and chose industry as his bed partner for the an
ticipated fight with labor. But a major fight did not 
develop at this time.

A last minute strike was averted by a compromise 
by the automobile industry. The automotive industry on 
March 27, 1934, won their fight to keep the A. F. of L. 
from setting up a closed shop by agreeing to bargain 
collectively with freely chosen representatives of em
ployee groups regardless of union labor affiliations.92 
In effect, a company union was authorized.

90For background see "Campaign Against Ford," Nation. November 8, 1933, p. 523.
9*For background see "Weirton and 7a," New 

£SEiaj2li£, December 27, 1933, p. 183.
92»quadrupled Saving," Time. April 2, 1934,p. 12.
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On the sane day that this compronise was ef
fected, U. S. Attorney General Honer S. Cummings asked 
the Federal District Court in Delaware to issue an in
jection restraining Weirton Steel Company from vio
lating Section 7a. This transferred to court the con
tinuing fight of Weirton Steel with the NRA. The court 
would decide whether Weirton violated Section 7a "in 
refusing to recognize the A. F. of L. steel union, form
ing its own company union, and declining to supply a 
list of its employees for the National Labor Board to 
hold a poll on union preference."93 Thus, the immediate 
showdown was averted by means of a compromise to estab
lish a company union and court action to legally decide 
on the validity of Section 7a.

In addition to the question over Section 7a, 
another area of labor difficulty was ever lurking in the 
background. It was the spreading giant of the labor 
movement. One faction, the A. F. of L., was headed by 
tiring older men long in the fight for unionism. Typical 
of these were William Green and Mathew Wall who wanted 
horizontal unions encompassing various industries. Op
posing them was the youth and vigor of younger men on 
the way up to challenge their control. Typical of these

93"Weir & Budd," ibid.. April 1934, p. 13
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were John L. Lewis of the United Mine Workers and Sidney 
Hillman of the Analgamated Clothing Workers who wanted 
vertical unions encompassing a single industry. The 
aggressiveness of these younger men generated a new wave 
of strikes to further their own cause without being con
cerned with the general recovery welfare of the nation.

One can see that the labor situation was compli
cated. On the other hand, in the period of relative 
peace that existed following the auto settlement Johnson 
directed his efforts to the capital goods industries by 
planning an extensive series of jobs since the code pro
duction was nearly completed. He planned further govern
ment aid for housing construction according to the Presi
dent's specifications. In this program, he called for 
a sweeping reorganization of home construction methods 
and financing to cut costs. The plan also provided for 
the re-discounting of mortgages and insured loans.

Subsequently during April and early May 1934, 
few articles appeared in the periodicals on the NRA ex
cept items on the staff of the NRA, its reorganization, 
or a possible promotion or vacation for Johnson. Labor 
was quiet. The economy appeared to be moving steadily 
ahead. As one read the periodicals for this period it 
appeared to be the proverbial calm before the storm.

The storm did occur. The NRA was subjected to
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vitriolic criticism by the National Recovery Review 
Board, which had been formed in February 1934 ostensibly 
to aid small businesses as a complaint board.9^ However, 
its chairman, Clarence Darrow, the famed trial attorney, 
held hearings on the recovery program. The original 
report of the Board and the minority report by J. F. 
Sinclair were given to the President on May 5, 1934.95 
After examining these reports, he sent than to the Fed
eral Trade Commission, the Department of Justice, and 
the NRA for summarizing.^6 The majority report prevailed 
and it became known as the Darrow Report. In the mean
time, the NRA presented its defense to Roosevelt.97 
Shortly thereafter, it publicly recommended that the Re
view Board be abolished.98 The reports and the NRA 
reply were printed under police guard and finally the 
contents were made public on May 21, 1934.99 Following 
this, there were bitter personality attacks by Darrow

94wcomplaint Board to Aid Little Fellow Planned," 
Newsweek. February 3, 1934, p. 10«

95flggJf<MrK TfaPB,g> May 5, 1934, p. 2.
96Ibid.. May 10, 1934, p. 4.
97Ibld.. May 16, 1934, p. 1.
98Ibid.. May 21, 1934, p. 1.
"For a summary of the reports see New York T imes. May 21, 1934, p. 8.
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and Johnson against each other.1°0 The controversy con
tinued with others being drawn into the fray. Finally, 
the President proclaimed an Executive Order of June 30, 
1934, which abolished the Recovery Review Board effective 
September 1934.

The major criticism of the Darrow Report was 
that the NRA, as it rushed ahead on its frontal attack, 
failed to establish criteria for decisions on such fun- 
damenta1 questions as pricing, labor rights, trade 
practices, inter-code conflicts, regional differentials, 
small industry monopolies, administration powers in code 
authorities, and internal organization. For these weak
nesses, General Johnson personally came under attack.
The report indicated that simplification seemed to be 
the key word in solving the problem.

But official Washington was not worried outwardly 
over this criticism. Typical of their feelings are the 
results of a secret poll conducted among the actual pro
ducers and distributers operating under the NRA. The 
poll showed statistically "that 70 percent of big busi
ness is opposed to the termination of NRA next year."102

lOOlbid.. May 22, 1934, p. 2.
101Lord, 569.
102..After the NRA - The NRA," Fortune. June 1934,p. 90.
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Generally, the articles Indicated that Johnson, the 
symbol of the old regime, could be sacrificed* * He would 
be given the due honors that his achievement merited and 
would be retired in favor of a new face around which the 
NRA could be reorganized* In this way the reorganized 
scheme would only have to deal with code enforcement 
and would be shorn of the bad effects associated with 
Johnson. Nevertheless, Johnson survived the June cri
sis. 103 He eagerly began a second year of the NRA 
hoping to enforce and compress the codes and to plan 
for the control of the economy under governmental super
vision.

But the damage had been done. Second and third 
Darrow Reports were s u b m i t t e d . T h e  feeling was 
created that Johnson was no longer the fair-haired boy 
of the White House. The President confirmed this feeling 
when he circumvented the NRA and appointed a special 
board to deal with the bitter and protracted longshore
men's strike on the Pacific coast. The President thus 
showed that he would apply his recently acquired medi
ation powers obtained from Congress in substitution for 
the Wagner Labor Disputes Bill. Consequently, the

103«criticism Gathers Force," Newsweek. June 30,* 934 j p • 26 • 0
^ L i t e r a r y  Digest. July 7, 1934, p. 6.
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President no longer needed the NIRA Section 7a*
Typical of the changing attitude of business dur

ing the second year was the Harriman Hosiery Mills case. 
The Mill closed down causing 653 employees to be out of 
work. The Company stated "the actions of General Hugh 
Johnson and the NRA have convinced us that they intend 
to wreck this concern and make its operation impos
sible. "105 The Company then voluntarily turned in its 
Blue Eagle. The facts of the Harriman case which led 
to the closing were typical of hundreds of compliance 
cases at the NRA.

The laundry industry wanted out of NRA. The 
scrap and waste materials dealers in large numbers 
wanted to scrap the NRA because their style of operation 
was cramped to the point where they just couldn't make 
a cent. The silk industry found finished materials 
piling up too quickly.

Thus it can be seen that the NRA was coming into 
disrepute. Is it possible that this occurred now because 
the NRA's big stick, the provision that recalcitrant in
dustries may be put under license and not allowed to 
operate without individual permission from the President, 
lapsed on June 16, 1934? Even though General Johnson

105»»Labor Peace - Labor Crises," Business Week. 
June 30, 1934, p. 6.
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never used this licensing provision, the threat existed. 
However, even without the provision, the NIRA still had 
a tooth or two. Notably, the right of the President to 
impose a code when an industry did not provide one for 
itself still existed. But this provision also had never
been invoked. People were no longer intimidated.

Gradually, the happy illusion that NRA was to create 
a Utopia for business in which prices would be 
stable, uniform, and high is fading under the ham
mering of opposition and the logic of events. It 
was a dream certain to crack when rubbed against a brief period of experience.*0»

Johnson, a spirited competitor, would not desist
\

in the application of his pressure. He once again began 
to write articles for the magazines in an effort to es
tablish a personal popular base among the people as he 
had done earlier to secure popular support for the N I R A .107 

In addition, Johnson wanted to bring the end of 
code writing within sight with one fell swoop. He at
tempted to induce the President to issue an executive 
order which would authorize a code to end codes. It

106“Editorial - NRA and Prices,“ ibid.. July 7, 1934, p. 36.
l07Examples of these are: Hugh S. Johnson, “Is 

The Roosevelt New Deal Proving Successful,“ C.QP£r<gssiop?l Digest, June 1934, p. 174; Hugh S. Johnson, "Qrganiza- 
tion of NRA and the Blue Eagle,“ Saturday Evening Post, 
¿«ly 7, 1934, p. 10; Hugh S. Johnson, “Administration ofNRA,“ Sfltyr.day, Svenine Ppa£, July 14, 1934, p. 10; Hugh 
S. Johnson, “Future of NRA, Saturday Evening Post.21, 1934, p. 14. July
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would have provisions for rounding up stragglers. This 
only precipitated an open rebellion against the NRA. 
Insurrection against the codes broke out on many fronts 
at once* The structural steel and iron fabricating in
dustry after nine months of negotiations refused to sign 
the completed code. A clothing manufacturer from 
Baltimore denied NRA charges and refused to give up its 
Blue Eagle and was sustained by an injunction against the 
NRA by a U. S. District Court. The Newtown Creek Coal 
and Coke Company announced that it would stand on its 
constitutional rights to set its own selling prices.
Tire dealers in Chicago and cigar makers from York 
County, Pennsylvania, challenged the constitutionality 
of the Act. A New York jeweler refused to pay a $100 
assessment of his code authority and refused to display 
his Blue Eagle.1°8 The smoke of the smoldering rebellion 
that occurred in March 1934 was now breaking into open 
fire.

IXiring the fall of 1934, the periodicals began 
a series of evaluations of the New Deal and the NRA in 
particular.109 The consensus of opinion was not kind to * 28

108»nra Rebels Show Fight," Business Week. July28, 1934, p. 10.
109illustrative of these evaluations are:

"Crack Down on the General," frfey RcwfrUc* August 1, 1934, p. 304; M. O'Shaughnessy, "NRA and Prices,"
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it* The surveys showed that not one group liked it. 
Industry, labor, and the retailers were not happy with 
it. The stage was being set for the revamping of the 
NRA. President Roosevelt was negotiating behind the 
scenes to shift General Johnson from the driver's seat 
by creating some new organization. From August 25,
1934, on, Johnson was no longer publicly associated 
with the NRA*^®

By September 1, 1934, the murmurings of the 
people as underground criticism against the NRA changed 
to open defiance* The cotton garment industries were 
the first to be ordered arbitrarily to shorten hours 
and to raise wages* They refused through their code 
authority and challenged the President's authority. The 
industry protested that it would not be bluffed and 
would, if necessary, force a showdown of the issue be
fore the Supreme Court. This was something no other 
gxoup had yet dared to do. The industry declared that 
its objections had been made at the meeting the past 10

Commonweal. August 24, 1934, p. 399; "Big Gains Cited in 
War on Depression," UterqiY P*,gE?t, September 1, 1934, 
P* 5: "Saving the Good ^  t U  NRA/' M U S B ,  September 5, 1934, p. 256; "Church Bodies Sound the Praise and 
Blame of NRA," Newsweek. September 8, 1934, p. 34.
m  ___110>'N^ „ ln New Clothes." New Republic. October10, 1934, p. 230.
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June but that nothing had been done yet. They asserted 
that the Administration disregarded the evidence pro
duced then and the only recourse for then would be 
court action.

During the following two months very little, if 
anything, was mentioned about this situation. Both 
powers appeared to back off to afford time the oppor- 
tunity to heal the wounds. In these two months the 
President devoted his attentions to settle the labor 
disputes by conference rather than trial. The new ap
proach, to a certain extent, was a recognition that 
all the machinery of the labor boards and the Labor 
Department had failed to meet the situation created by 
labor. This approach also took the mind of America off 
the NRA.

Finally, on October 6, 1934, the President an- 
nounced a seven man National Industrial Recovery Board 
to take over the NRA adninistrative duties of General 
Johnson who resigned.*** S. Clay Williams was named 
the chairman. Johnson suddenly faded from the periodi
cals. He was not mentioned again except on two occa
sions, both in October 1934. Both were laudatory in 
their praise of Johnson and his accomplishments. These

***Literarv Digest. October 6, 1934, p. 7.
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are probably a continuation of the popular literature 
articles started by Johnson in June to solicit power. 
Undoubtedly both had been in print before his resignation 
and could not be withdrawn.^2

The change in administration did not slow up 
the attacks on the NIRA. Weirton Steel Company openly 
contested the legality of Section 7a on the collective 
bargaining provision. U. S. Steel joined with a flat 
defiance of the whole new industrial relations machinery 
which arose over the question of holding a government 
supervised election in the plants of the Carnegie Steel 
Company. In an emotional plea, Donald Richberg said 
that the "unreasoning criticisms" of the NRA which were 
a "plea for unbridled freedom is pure nonsense." He 
continued that "the whole advance of civilisation re
quires a continual extension of public restraints on 
the anarchic results of permitting one man, operating 
under public protection of his 'freedom', to destroy 
the freedom of many other men."H3

Nevertheless, between October 1934 and April
t

1933 there were continuous attacks upon the NRA and

H2jonathan Mitchell, "Versatility of General 
Johnson," jjaxp̂ J.'s fcto*z;lp,g, October 1934, p. 585: and 
"Blessing of a Soldier," GoBiS.Opy.gfll» October 12, 1934, p. 543.

H 3 MThe puture of the NRA," Fortune. October 1934, p. 66.
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few defenses advanced in its behalf* During this time
the comments varied. In general, they are embodied in
a statement made about the NIRA earlier:

The Act is hailed as a means of recovery and con
demned as a fatal handicap. It is variously described as the long-needed introduction of guiding 
purpose into our economic system, or as one more 
example of muddling through with a jumble of ill- assorted and possibly conflicting objectives 
brought together under no clearer masterrule than 
that of expediency. It is disparaged as a temporary expedient which cannot pass away too 
quickly, and pointed to as an enduring achievement on which history will look back as the forma
tive stage in the revolution which introduced a 
social constitution into industry.

Finally, during the first week of April 1935, 
Senator Harrison introduced the long awaited bill for 
the continuation of the NRA. But business was reaefy to 
criticize NIRA II on the basis that the new bill needed 
clarification at important points to prevent increased 
difficulties with labor.

Almost at the same time, the Schechter case, a 
code violation which was the NRA's selected test case 
choice, was about ready to go to the Supreme Court. 
Donald Richberg, the counsel for the NIRA and now the de 
facto administrator of the NRA, had picked this one case 
out of the' Circuit Court of Appeals as a test case.

M. Clark, '’Economics and The National Recovery Administration," The.American Economic Review. March 1934, p. 10.
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Thus, after a long hard practical political fight, the 
NIRA was ready to be examined legally in light of the 
U. S. Constitution.



CHAPTER VI

THE SUPREME COURT
v'Ç dé.<* 1 X #;:4X & 1 v : *' L&ÏI ttiRCOYtStf> i  t * t '■ &&£ ! 0ft i ; "

The major issues before the United States Supreme 
Court during the decade of the thirties involved the 
fundamental principles and rules of constitutional law 
developed by Chief Justice John Marshall during the early 
days of American judicial history* One cannot isolate 
a single New Deal statute, such as the National Indus
trial Recovery Act, for a sterile analysis of its con
stitutionality without delving into constitutional ju
dicial theory, the personalities of the justices who 
were sitting on the court, and the political climate.
This is what shall be done.

Judicial Philosophy

As early as 1803 in Marvburv v. Madison* during 
the era of the Supreme Court's forging of our federal
ism, Chief Justice Marshall held that the Court had the 
power to void a legislative act which conflicted with 
the Constitution. This decision was based upon argu
ments arising in the debates of the Constitutional Con
vention that the court of law was expected to nullify

l 5 Cranch (U.S.), 137 (1803)
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legislation as a judicial function. From this decision 
grew the judicial philosophy that the judges were ex
pected to declare legislation unconstitutional only 
within careful and narrowly prescribed limits. By this, 
the judge was expected not to enlarge his authority or 
attempt to legislate. It became the accepted procedure 
that cases would be decided on any other ground than a 
constitutional question, if possible. And when a rule 
of constitutional law was formulated, it was not to be 
formulated in broader terms than required by the precise 
facts of the case to which the rule was to apply.2 Thus, 
the Court was to exercise as much self-restraint as 
possible.

In the case of Dartmouth College v. Woodward.3 
Chief Justice Marshall elaborated on this doctrine of 
constitutionality that he first propounded in the Marburv 
case. He stated "that in no doubtful case would it (the 
Court) pronounce a legislative act to be contrary to the 
Constitution.Thus, the various possible courses of 
action were to be left open to the legislature and not 
the court. * 4

, 2Ashwander v. XVA, 297 U.S. 288, 341 (1936)(Brandeis, J., concurring.)•
317 Wheat. (U.S.), 518 (1819).
4Ibid.. p. 625.
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In addition, in M.sfiu,U9Çh y,, dryland, 5 Marshall
further set forth the doctrine of judicial self-restraint
as to legislative statutes when he wrote the following.

Let the end be legitimate, let it be within the 
scope of the Constitution, and all means which are appropriate, which are plainly adapted to that end, 
which are not prohibited, but consistent with the 
letter and spirit of the constitution, are con
stitutional.®

The doctrine of self-restraint was never con
sidered by Chief Justice Marshall to limit the judges' 
understanding of what the Constitution was thought to 
mean under the conditions prevailing when it was origi- 
nally adopted. The Constitution cannot enumerate in 
detail all the means which may be used in exercising 
granted powers, for this "would partake of the prolixity 
of a legal code."? The Constitution must grow and adjust 
with the times and conditions; there would be a crystal
lization of the philosophy of the earlier times. And 
this was not the intent of the founding fathers. They 
desired an expanding instrument. Chief Justice Marshall 
stated, "It would have been an unwise attempt to pro
vide, by immutable rules, for exigencies which, if fore
seen at all, must have been seen dimly, and which can be 
best provided for as they occur."® 7

517 Wheat. (U.S.), 316 (1819). 6Ibid.. p. 421.
7lbjd.. p. 407. ®Ibid.. p. 415.
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It was through this basic judicial constitutional 
philosophy that our doctrine of precedents, or as it is 
known legally, stare decisis, was developed. Case upon 
case established doctrine upon doctrine which in turn 
created a body of law which interpreted the living in
strument of the Constitution.

In the judicial tradition, the Court had to meet 
two demands. One was that the case be decided as soon 
as possible while the other was that the decision of the 
judge be by a written opinion. Consequently, there re
sulted a pool of able, diverse, and powerful-minded men 
in a common effort. All of the justices throughout the 
history of the Court helped to develop and apply 
Marshall's philosophy of the nature of the judicial

t

process as an evolving process through an objective 
rather than a subjective process. Such was the judicial 
heritage that formed the common background for the cases 
to be decided by the Supreme Court during the thirties.

Political Climate

The political climate of the era of the New Deal 
exercised a significant impact upon the constitutional 
theory of the Court. Powerful forces contested before 
the Court. Social tensions threatened to wreck havoc 
and grievous injury to the whole social structure. The
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economic welfare of the nation as well as the civil and 
political rights and liberties of the individual were at 
issue before the Court. As has been seen previously, 
there was an excruciating need for such social legis
lation. The problem of existence for vast numbers of 
the society had become acute. The nation was in the 
throes of an evolution which consisted of a modification 
of the laissez faire economy. This evolution occurred 
through a series of rapid changes in our governmental 
and economic structure due to the imperative require
ment for speed in the emergency situation. This was the 
state of affairs in our country when the New Deal 
statutes were enacted. As such, it is easy to visualize 
the inevitable conflict between the philosophy of the 
New Deal and the ingrained constitutional judicial phi
losophy of the Supreme Court.

Composition of the Court

In an effort to understand the decisions of the 
Court during the period of the New Deal legislation, we 
should examine the membership of the Court. For the 
most part, the Court was composed as it had been from 
its earliest days. That is, all members had been lawyers 
with successful careers. All were experienced in poli
tics. A number had had important positions in the
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government while several had been on inferior court 
benches before coming to the Supreme Court. The nine 
men on the bench formed the highest tribunal for ju
dicial review under the American Constitution.9

Judicially, the temperament of these justices 
varied. The Court divided into two basic groups with 
a middle group controlling the ultimate decision of the 
Court. The conservatives who followed the constitutional 
theory of little federal government were four in number. 
In order of appointment, they were Van Devanter, 
McReynolds, Sutherland, and Butler. They became known 
to the New Dealers as the Four Horsemen of Reaction. 
Directly opposed to them were the three liberals - 
Stone, Cardoso, and Brandeis. Roberts and Chief Justice 
Hughes were the middle group. Roberts was a fence- 
straddling, indecisive swing man while Chief Justice 
Hughes was the paternal father who attempted to keep 
the Court on an even keel.

Associate Justice Willis Van Devanter of Wyoming 
was the oldest conservative at seventy-six in 1935.
This date was used for computing the ages of all the 
judges. Prior to coming to the Court in 1910 as a 
President Taft appointee, he had been appointed by

9U.S., Constitution. Art. 3, sec. 2(1)
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Theodore Roosevelt to the Federal Circuit Court in 1903« 
Previously, he had been a member of the Territorial 
Legislature and Chief Justice of the State Supreme 
Court in Wyoming, as well as an astute lawyer for the 
Union Pacific Railroad.*0

Associate Justice James Clark McReynolds, a 
crusty bachelor from Tennessee, was seventy-three.
Prior to his appointment to the Court by President/
Wilson in 1914, he had been a professor of law at 
Vanderbilt as well as a practicing lawyer in New York. 
He had served as a member of Congress, as Assistant 
Attorney General when he prosecuted the tobacco trust, 
and as Attorney General under President Wilson. He 
was full of bluster and bluntness with prejudices that 
led him socially and officially to snub Cardozo and 
Brandeis since they were Jewish.

Associate Justice George Sutherland, described 
as the most skillful of the conservatives, was also 
s eventy-three• In Utah he served as a member of the 
State Legislature. Later, he proceeded to Congress,

l^The biographical sketches were constructed from various sources which included Who»s Who. 1936;
Double-Drew Pearson rt-äi* The Nine Old Men lNew York? Doubl 

i93J>; paries H. Pritchett. 3M.ftoffsevgU Cp^yt iP and Vglpes dNew York:
MacMillan Co., 1948); Fred Rodell. Ni^  Men
S a L  .Mi 8 tO£y ., .9 1, .Sh* S\ ig| -e^ _gour.t:.Fgom,York* Random House,

A Po New
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first as a Representative and then as a Senator* In 
1918 he served as President of the American Bar Associ
ation. In 1922, when he failed of re-election to the 
Senate, President Harding appointed him to the Court.
He was considered the most able and hardest working of 
the Four Horsemen.

Associate Justice Pierce Butler, a seventy year 
old Irish-Catholic from Minnesota, had been a very suc
cessful railroad lawyer for the Great Northern, Northern 
Pacific, and the Chicago, Burlington and Quincy Rail
roads. President Harding had appointed him to the Court 
in 1922 over vigorous opposition. He was considered the 
least Intellectually gifted of the Court.

Associate Justice Owen Josephus Roberts, a 
Philadelphia lawyer, was the youngest at sixty. He had 
been professor of law at the University of Pennsylvania 
and an assistant district attorney in Philadelphia. In 
1930 President Hoover appointed him to the Court. Roberts, 
during his court career from 1930 to 1945, changed his 
mind and his major votes three separate times on the 
bedrock issue of government power to regulate business.
He went from liberal to conservative, to liberal, back 
to conservative. By holding the switch vote, he became 
the most powerful person in the United States.

Chief Justice Charles Evans Hughes, seventy-three,
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was b o m  April 11, 1862, in New York. He had been ap
pointed as Chief Justice by President Hoover in 1930 
upon the death of Justice Holmes. He had previously 
been Governor of New York after having conducted a great 
and most successful investigation of fraudulent insur
ance companies. He was a Taft appointed Associate 
Justice of the Supreme Court. He was also an unsuc
cessful presidential candidate against President Wilson 
in 1916. He was Secretary of State to both President 
Harding and President Coolidge. He also served as 
President of the American Bar Association in 1924 to 
1925. His Who1s Who sketch is almost unbelievable.

Hughes' votes on the Court veered as did 
Roberts*, but he did not cast the deciding vote - Roberts 
did that. All Hughes could do was to decide whether a 
conservative decision should be scored 5-4 or 6-3. He 
could never determine that a decision be liberal unless 
Roberts came along. It was Hughes who headed the Court 
but Roberts that steered it when the decisions were close.

Associate Justice Louis Dembitz Brandeis, a Har
vard lawyer, was confirmed to the Court in 1916 over the 
fierce opposition of many members of the Bar, including 
Elihu Root, President Taft, and five other past presi
dents of the American Bar Association. He was the old
est member of the Court at seventy-nine. Bom in
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Kentucky on November 13, 1836, he had been an active 
and successful practicing lawyer in Boston. He was 
the father of the savings bank insurance and the origi
nator of the factual brief.

Associate Justice Harlan Fiske Stone, sixty- 
three, appointed to the Court by President Coolidge in 
1925, had been President Coolidge's Attorney General in 
1924. Before coming to Washington, he had been Dean of 
Columbia Law School for about thirteen years and a mem
ber of the New York law firm of Sullivan and Cromwell. 
He possessed open-minded honesty in his handling of the 
c as es.

Associate Justice Benjamin N. Cardozo, sixty- 
five, un-married, was also a New Yorker, b o m  there 
May 24th, 1870. He had been a judge in the lower courts 
of New York and then from 1914 a judge in its highest 
court, the Court of Appeals, becoming Chief Judge of 
that Court in 1927. He had built the prestige of that 
Court in legal circles even above the U. S. Supreme 
Court. In 1932 he was appointed to the Supreme Court 
by President Hoover upon the urging of Senators Norris 
and Borah that he was the country's most distinguished 
judge and jurist.

In general, the justices of the Court were in 
agreement on the basic principles on constitutional
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adjudication which had been formulated by Marshall. As 
for the application of those principles, however, that 
was another matter. The vital issue was precisely where 
the line of application of these principles was to be 
drawn. And it was this general issue which created the 
deep schism on the Court with Van Devanter, MeReynolds, 
Sutherland, and Butler on one side and Brandéis, Stone, 
and Cardozo on the other. Hughes sided mostly with the 
latter three. Roberts was the legal swing man. He 
would move from one side to the other. Thus it might 
be concluded that one vacillating individual established 
the constitutional influence which validated or invali
dated legislation that affected the lives, fortunes, 
and welfare of an entire nation.

The Court and the New Deal

IXiring the first two years of the New Deal, there 
were few signs of the impending Court crisis. At first 
blush, this would be an innocuous statement for it would 
often take that long for an incident to be processed 
orderly through the federal court system.

Then, too, the NRA was not desirous of testing 
the legality of the NIRA in court. During the week of 
August 12, 1933, the NIRA won its first court test. A 
Texas oil company disputed Secretary Ickes* power under
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the "hot oil" section of the NIRA to prohibit shipment 
in interstate commerce of oil in excess of the state 
quota. But when the case was over in a local court 
without appeal, General Johnson issued a statement to 
stay clear of law suits.U Donald R. Richberg, NRA 
counsel, gave him firm support. From this time for
ward, the whole development of the legal strategy of 
NRA indicated an anxiety to keep clear of legal tangles.

However, cases did reach the Supreme Court. On 
January 8, 1934, the Supreme Court, in Home Building and 
Lean. Association v. Blaisdell.12 upheld a moratorium on 
mortgage foreclosures by the State of Minnesota as con
sonant with the due process clause of the Fourteenth 
Amendment. Later that same year, on March 5th, the 
Court in Nebbia v_. New York13 approved the New York 
Price Fixing Law. The Court by this decision recognized 
the right of a state to control prices. Even though 
these cases sustained the New Deal statutes, both de
cisions were decided by a five to four vote. Chief 
Justice Hughes, the author of Blaisdell. and Mr. Justice 
Roberts, the author of Nebbia. concurred with Stone,

11"Court Test," Business Week. August 19, 1933,p . 3.
12290 U.S. 398 (1934).
13291 U.S. 502 (1934).
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Cardozo, and Brandéis for the majority side. The mi
nority's theory was for the preservation of the laissez 
faire economy. They hoped for recovery by the natural 
process of supply and demand which would relieve the 
economic situation and avoid any change in the basic 
American economic structure.

The threat to the New Deal became apparent on 
January 5, 1935, in the case of P a V t  
&van.14 xt was by this case, known as the "hot oil" 
case, that Section 9c of the NIRA was declared void by 
eight of the nine judges with only Mr. Justice Cardozo 
dissenting. The theory of the majority was that Section 
9c was an unconstitutional delegation by Congress of the 
power to legislate in that it did not set adequate 
standards for executive guidance. The section itself, 
said Hughes,

establishes no criterion to govern the President's 
course. It does not require any findings by the President as a condition of his action. The Con
gress in Section 9c thus declares no policy as to 
the transportation of the excess production.*5

Nor was Hughes able to discover in Title I any 
specific restrictions upon the executive's discretion.
He concluded, therefore, that executive orders issued 
by the authority of Section 9c were "without constitutional

14293 Ü.S. 388 (1935). l5Ibid.. p. 415
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authority." It is significant to note that perhaps 
Justices Stone and Brandeis joined the majority because 
of the failure of the government to authenticate the 
executive order involved in the case. The basis for 
holding the statute unconstitutional shocked the ad
ministration. Politically, this decision which held 
unconstitutional a statute that delegated quasi-legis
lative authority to the executive precipitated many 
questions which were to be answered in subsequent cases.

On May 27, 1935, the opinion in the case of 
Aa,La At g.fitoHgftter Poy-Ury-y-t yn.itg.d,.gtafps16 was ren
dered. Its issue involved the validity of the code 
regulating the shipment of dressed poultry in inter
state commerce.

The case arose as an appeal on a motion of 
certiorari from a conviction for violation of the code 
of fair competition for the live poultry industry of 
New York City. The defendants were slaughterhouse 
operators who purchased chickens on commission and sold 
to kosher retailers. The birds were slaughtered on the 
Schechter's premises in accordance with the ancient 
Jewish ritual. The defendants had been convicted, among 
other counts, of violating the code's wage and hour

^295 U.S. 495 (1935).
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provisions, of ignoring the straight killing require
ment which prohibited selected sale to retailers of 
individual chickens from coops, and of selling an unfit 
chicken*

By a nine to nothing vote, the Court reversed 
the conviction of the four Schechters and thereby invali
dated Title I of the NIRA. Chief Justice Hughes' opinion 
took up three questions in succession: whether the law 
was justified "in the light of the grave national crisis 
with which Congress was confronted," whether the law 
illegally delegated legislative power, and whether the 
act exceeded the limits of the interstate commerce power.

Hughes settled the first question by observing 
that "extraordinary conditions do not create or enlarge 
constitutional p o w e r . H e  added that "such assertions 
of extra-constitutional authority were anticipated and 
precluded by the explicit terms of the Tenth Amend
ment • "1®

Hughes then passed to the issue of legislative 
delegation. The Chief Justice thought that the Congress 
was not performing an essential legislative function 
when it authorized the codes of fair competition* He 
felt that trade groups had been given a blanket power

18l7Ibid*. p. 528. Ibid*. P. 529
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to enact into law whatever provisions for their business 
they happened to think wise* With some feeling, Hughes 
stated that such a delegation "is unknown to our law 
and is utterly inconsistent with the constitutional pre
rogatives and duties of Congress." If the codes had any 
validity, the Chief Justice observed, it must have been 
that they were promulgated by the President. Yet the 
Act fixed no real limits upon the President's code making 
power. The only limitations were the vague objectives 
set forth in the statute's preamble* He concluded that 
it was an illegal delegation of legislative power to the 
executive and consequently was void.

Behind these external arguments, one senses ad
ditional unstated objections. Hughes seemed appalled 
by the unprecedented magnitude of the delegation of leg
islative authority in contrast to previous delegations 
on a comparatively smaller scale. Cardozo expressed 
this in his concurring opinion when he said "this is 
delegation run riot."

Secondly, Hughes disliked the fact that the code 
making was in the hands of private business groups with 
the President merely putting his stamp of approval upon 
the codes. Hughes by innuendo felt that the law came 
close to a delegation to private individuals and this 
was a break with the traditional methods of quasi
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legislative delegation.
Finally, on the third issue, Hughes found that 

the poultry code under review attempted to regulate 
intra-state commercial transactions and exceeded the 
federal commerce power* He rejected the stream of com
merce doctrine as not applicable on the grounds that 
there was no MflowM to the Schechters' business. Their 
business was being conducted on a purely local basis. 
Hughes felt that the Schechters * business had only an 
indirect effect upon interstate commerce and so was 
beyond federal control. Hughes stated that the direct 
and indirect effects upon interstate commerce was "clear 
in principle" but he failed to mention what the dis
tinguishing principle was.

Hr. Justice Cardozo took a more realistic ap
proach and observed that the distinction was one of 
degree. He nevertheless agreed that the distinction 
between Schechters* business and interstate commerce 
was remote in the extreme.^

In summary, the Court decided the case on two 
constitutional issues when one could have sufficed.

^The foregoing account of the case of A. L. A._Schechter Poultry v. United States from page 145 to this 
footnote is a substantial paraphrase of the account found in Alfred H. Kelly and Wilfred A. Harbison, The American 
Constitution; Its Origins and Development (2d ed. rev.; 
New York:W. W. Norton & Co., 1955), pp. 734-736.
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The Court did not stop with the theory of the decision 
of the "hot oil" case that the delegation of power was 
unconstitutional but unanimously declared that Title I 
of the NIRA was beyond the power of Congress to enact 
under the commerce clause.

The first issue of the lack of delegation of 
power as had been previously decided in the "hot oil" 
case would have been sufficient. But the Court went 
further in the second issue as to the extent of the 
Congress' power under the commerce clause. The decision 
caused great consternation. This was over the limits of 
the powers which the Court would allow Congress to ex
ercise. But even more far reaching was the effect of 
the decision in the lower federal courts. Single fed
eral judges thereafter proceeded to grant hundreds of 
injunctions to restrain officers of the federal govern
ment from carrying out the acts of Congress. However, 
in 1937, the practice was stopped by the statute re
quiring a three judge court to pass upon applications 
for such injunctions.20

The Schechter case was well calculated to ex
pose all the inherent weaknesses of the NIRA, which it 
did.

20Judiciary Act of 1937, in U.S., L arge. L, 752, section 3, chap. 754. Statutes at
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RAMIFICATIONS

When the Schechter bomb exploded, it created a 
louder boom than anticipated. Persons had expected a 
defeat for the NIRA on the grounds of unconstitution- 
ality but not by a nine to zero vote. The decision of 
the Supreme Court had a profound influence upon the 
country. It not only threw out the NRA with its many 
agencies, but it also crippled the AAA by stripping it 
by implication of its authority to negotiate marketing 
agreements, impose licenses, and collect processing 
taxes. Numerous other New Deal and regular govern
mental agencies had their functions altered either 
directly or indirectly.

The first defensive reaction to the decision of 
the Supreme Court was the spreading of the news that a 
fresh system of planned economy with unchanged ob
jectives was to be announced shortly thereafter by the 
Roosevelt administration. But sober second thoughts 
soon made people realize that this would be difficult 
to accomplish.

The end of the NIRA implied the suspension of 
the specific exception of codes from anti-trust laws. 
The Department of Justice announced that it probably
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would prosecute all violations one hundred percent.
The Stock Market's response was one of a slight 

temporary downward reaction. There was neither a gen
eral run-away depression of the market nor a general 
surge upward. The market value went down for a day and 
then continued its upward climb after Schechter. The 
Stock Market bar graphs and indexes of the period in
dicated that the economy was soundly recovering. The 
public confidence in the economy and general business 
condition was not shaken by the Schechter decision.

All in all, calm prevailed with the effects of 
the NIRA being evaluated cautiously. The Supreme Court 
decision ending government supervision produced a need 
for a substitute. Industries geared to the codes in 
some cases allowed their trade association acts to 
lapse. Some industries applied quick action to guard 
against chaos and met the challenge by self-government. 
Many industries drew temporary emergency resolutions 
for cooperative action. However, the business leaders 
and business groups found the problem of unscrambling 
the NRA codes more nerve-racking and perplexing than 
was the code scrambling operation in the hot sumner 
months of 1933. Emergency conventions, special rallies, 
committee sessions, private conferences, mourner's 
meetings, and receiverships for code authority were to
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be found on the schedules of various industries and 
associations.

Various procedures were experimented with in 
different industries* These ranged from ready and 
willing abandonment of all cooperative action to tena- 
cious attempts for salvaging the codes in toto. One of 
the most frequently considered plans was for the con
version of the existing NRA codes into voluntary codes 
containing the similar code wage and hour provisions 
and such trade protection rules as would be compatible 
with the anti-trust laws* The administration of these 
agreements was transferred to an existing trade associ
ation or instrumentality or to one formed for that par
ticular purpose.

On the other hand, some individuals wanted a 
new NRA while others such as the wholesalers wanted to 
aPPl*y to the Federal Trade Commission for assistance* 
Others, heeding the advice of their legal counsel, de- ' 
sired to wait until the confusion cleared in an attempt 
to claim lasting results. In general, however, oper
ations of many industries such as steel never varied 
but continued with the full regard to the terms of the 
old NRA code with little or no attempt to change*

Generally, the NIRA proved itself successful 
even though there was much vocal opposition.
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Statistically, many items could be cited in support of 
the conclusion that the NIRA was the vehicle that moved 
the gigantic American economic structure from its state 
of inertia. One such accurate indicator is the rate of 
industrial earnings. During the first six months of 
1935, fifty leading companies showed a twenty-two per
cent composite gain over the same period of 1934,  ̂ In 
addition, there was a universal optimistic approach to 
national recovery by this time. Consumer and corporate 
purchasing had increased. The effect of the NIRA was 
felt directly and indirectly among the rich and poor 
people throughout the United States.

It can be argued that by this time the funda
mental forces were working toward definite recovery 
rather than the recovery being the result of any par
ticular governmental function. Nevertheless one specu
lates whether these fundamental factors would have been 
stimulated had it not been for the National Industrial 
Recovery Act.

’"Earnings Move Up," Business Meek. July 27, 1VJD, p. 5.
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OBSERVATIONS

After a study of this nature is completed, some 
comment upon the utilized methodology, validity of evi
dence, and objectivity of the sources is required.

An examination of the NIRA through contemporary 
periodical literature required a different methodology. 
To accomplish this inquiry of recent history, twenty- 
five separate publications were examined in a page by 
page, cover to cover investigation for articles, news 
items, editorials, and caricature cartoons pertaining 
to the NIRA. The investigation of each publication 
covered a thirty-six month period from July 1932 through 
July 1935. These were the inclusive dates of the NIRA. 
They represented the time periods of the presidential 
campaign of President Roosevelt through the aftermath 
of the Supreme Court decision on the NIRA.

Each publication was scanned, examined, read, 
and digested as a complete unit before proceeding to 
the next randomly selected publication. After com
pleting in sequence the individual issues of each sepa
rate publication, the writer's general impressions 
about the editorial policy, political influences, and 
literary approach were recorded. These impressions are
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hereinafter listed in the bibliography following the 
individual periodicals.

The primary purpose of reading each publication 
in this manner was to obtain a total impression of the 
NIRA as presented by that particular publication. While 
doing this, the writer noted significantly important 
items which he referred to later. At the completion of 
reading all these twenty-five publications, the fore
going composite study was written utilizing the indi
vidual publications for support.

This writer found this methodology to be highly 
satisfactory. In addition to placing the material into 
a proper time sequence, it allowed the recorder to 
gather significant collateral data which completed the 
total picture.

To test the validity of the evidence used in 
this composite, the books listed in the bibliography 
were read as a basis for confirming the thesis. No 
variations of significant substantive content were 
noted.

As a whole, the magazines and newspapers of the 
period were non-partisan and objective in their treat
ment of the NIRA. It appeared that the editors through 
their editorial policy were motivated by recognization 
of the genuine need for the NIRA legislation rather
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than practical politics or a like or dislike for Presi
dent Roosevelt. By such recognition, the editors gave 
the government the assistance they could by responsible 
reporting. On numerous occasions, the editorials sup
ported the government's position without debating the 
philosophical merits of the NIRA. Special personal 
interests and desires were subjugated to the higher 
interest of the nation. Nevertheless, criticism and 
honest praise existed. As such, this policy of respon
sible reporting reflected the normal rise and fall of 
popular reaction to the program.

None of the publications were violently hostile 
to nor passionately advocatory of the NIRA. However, 
the publications did report the violent and conflicting 
opinions, statements, and comments of the protagonists 
of the legislation. This was accomplished in an ob
jective and responsible manner by presenting contra
dictory points of view so that the reader could make 
his independent judgment. Thus, generally, the edi
torial policy of the periodicals was non-partisan but 
the individual stories were both for and against the 
program.

Notwithstanding this approach, President 
Roosevelt and the NIRA received much favorable pub
licity from the publications. This helped further the



cause of and mustered support for the NIRA at times 
when its success looked very bleak.
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¿gU r l g y • P. F. Collier and Son, Company, New York.William Ludlow Chenery (ed.) Born 1884; Phi 

Beta Kappa at Randolph Macon College; Demo
crat; Professional career journalist; Editor
a 4 a i n o c
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& CflXff^Publi,shî  Company, New York. Michael Williams (ed.) Born 1877; St. Joseph 
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can be characterized as support for the struggle of social justice for the common good rather than supporting the particular method of the NRA.
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literary style was moderate in its support of the New Deal.

Fortune. Times, Inc., New York.
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and publisher; Founder and editor since 1930.
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Kappa at Wesleyan University; No political 
preference; Career editor; Editor since 1931
after serving as associate editor from 1918- io^i.

This monthly magazine contained few articles on the NIRA. However, those that were published possessed an examination in depth and are very 
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¿ {MTYfird.. Bus ih gs.S—Review. Cambridge, Massachusetts.No editor listed.
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The majority of the articles seem to be pro-NRA 
but moderate in their literary style of expression.
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ence; Career newspaper editor; Editor since May 1933.
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flay. Outlook Publishing Co., New York.
Francis Walton (ed.) No biographical material located.

An outspoken weekly which held nothing sacred 
from a scathing and penetrating examination.

&aUtePUbU£. New Republic Inc., New York.
Bruce Bliver (ed.) Born 1889; Stanford grad
uate; No political preference; Professional
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personal opinion as to what was right. Its many
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gag-Week. News-Week Inc., New York.
Samuel T. Williamson (ed.) B o m  1883; North
western University graduate; Republican, Professional career editor; Editor since 1928.

A news magazine which presented an unopin- xonated, factual report of both sides of the 
event being reported. Its editorial policy was one of fairness. 7

ügff YPffo. T i f f » Times Publishing Co., New York.
,, *_da,ily newspaper which objectively reported & * known facts on both sides of every story without commenting upon the value of the news in 
the story. Its editorials would correspond ob
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The paper gave praise or criticism when appropriate without losing its perspective or objectivity.

ffgg&h Affigriffflh ftgyftgy» North American Review Co.. New 
York. Walter Butler Mahoney (ed.) B o m  1877; Cum laude, Amherst, LL.B., New York University; 
Republican; President of Columbia University. 
j^P°rate official and lawyer; Editor since

This was a monthly publication which trans- posed the vignettes of human misery into con
ceptual language understood by the educated.

was one of creating understanding without limiting boundaries.
.Reader's Digest.

DeWitt Waliace (ed.) No birth date; University of California graduate; No political prefer
ence; Publisher; Founder and Editor sinle 1921.
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■Scribner's Magazine. Charles Scribner's Sons, New York. 
Alfred Sheppard Dashiell (ed.) Born 1901; 
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Professional journalist and editor; Editor since 1930 after serving on editorial staff since 1923.

The level of this magazine was aimed at an 
atmosphere of intellectuality. Once this was obtained, the articles pursued their topics on a broad front critical analysis.

Ii3£„ SurVCY» Survey Associates Inc., New York.
Paul Underwood Kellogg (ed.) Born 1879; High 
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fessional career editor; Editor since 1924.

While its editorial policy selected articles which advanced health, welfare, abolition of 
child labor, and social welfare, a few articles dealing directly with the NRA are found here. 
Those that appeared can be characterized as non-partisan.
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