
405

ONE STEP FORWARD, TWO STEPS BACK:
THE BOARD OF IMMIGRATION APPEALS MUST

REMIND COURTS THAT FAMILY IS THE
QUINTESSENTIAL PARTICULAR SOCIAL GROUP

TO PREVENT COURTS FROM SIDESTEPPING
FAMILY-BASED ASYLUM CLAIMS

I. INTRODUCTION

“I had always hoped that this land might become a safe and
agreeable Asylum to the virtuous and persecuted part of mankind, to
whatever nation they might belong.”1  George Washington, the first
President of the United States, envisioned the United States as a safe
haven for persecuted individuals worldwide.2  Today, the United
States offers asylum, perhaps on a much more structured and restric-
tive basis than Washington hoped for, to asylum seekers who demon-
strate that they are the victims of persecution, or have a well-founded
fear of persecution, because of the asylum seeker’s race, religion, na-
tionality, political opinion, or membership in a particular social
group.3  The legal test for cognizable particular social groups is espe-
cially difficult for asylum seekers to satisfy.4  To pass muster, an asy-
lum seeker’s particular social group must be comprised of individuals
who share a common immutable characteristic, the group must be de-
fined with particularity, and the group must be socially recognizable
within the asylum seeker’s society.5

Family relationships are immutable; an individual’s family is
something that is impossible to alter and should not be required to
change.6  Additionally, societies across the globe recognize families as
distinct groups.7  Moreover, family is a readily identifiable group with
a distinct benchmark separating family members from everyone else.8

1. Letter from George Washington, Gen. of U.S. Army, to Francis A. Vanderkemp,
Rev. (May 28, 1788), in 6 THE PAPERS OF GEORGE WASHINGTON, CONFEDERATION SERIES

300-01 (W.W. Abbot & Dorothy Twohig eds., 1997).
2. See id. (communicating Washington’s vision for the United States).
3. 8 U.S.C. § 1158(b)(1)(A) (2012).
4. In re M-E-V-G-, 26 I. & N. Dec. 227, 230 (B.I.A. 2014).
5. In re M-E-V-G-, 26 I. & N. Dec. at 237.
6. See Gebremichael v. I.N.S., 10 F.3d 28, 36 (1st Cir. 1993) (opining that “[t]here

can, in fact, be no plainer example of a social group based on common, identifiable and
immutable characteristics than that of the nuclear family.”).

7. See Crespin-Valladares v. Holder, 632 F.3d 117, 126 (4th Cir. 2011) (indicating
that family-based particular social groups meet the social distinction requirement be-
cause few groups are “more readily identifiable than the family.”).

8. See Hernandez-Ortiz v. I.N.S., 777 F.2d 509, 516 (9th Cir. 1985) (defining fam-
ily as “a small, readily identifiable group”).
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Therefore, family is the prototypical example of a particular social
group for purposes of an asylum claim, and courts should not require
family-based groups to demonstrate an additional protected ground
for claiming asylum nor any unique nexus requirements.9

Nevertheless, early last year, the Board of Immigration Appeals
(“BIA”) signaled that there may be ambiguity regarding whether a
family may qualify as a particular social group and whether the nexus
requirement, the condition that the persecution be on account of mem-
bership in a group, is different for family-based groups.10  Seeking gui-
dance on this subject, the BIA specifically invited amicus curiae to
address what the BIA itself deemed to be a circuit split regarding the
proper analysis for family-based particular social groups.11  The BIA
should resolve any ambiguity by siding with the majority of circuits to
address this issue in holding that family constitutes a particular social
group regardless of whether the family members were persecuted on
the basis of an additional protected ground.12

This Topic Note will first discuss the legal setting of asylum
claims based on membership in a particular social group.13  It will
then delve into the BIA’s ostensible circuit split: cases from the United
States Courts of Appeals for the Fourth and Ninth Circuits versus
cases from the United States Courts of Appeals for the Fifth, Seventh,
and Eighth Circuits.14  Subsequently, this Note will review several
circuit court cases that unquestionably recognize family-based groups

9. See Aldana-Ramos v. Holder, 757 F.3d 9, 15 (1st Cir. 2014) (clarifying that
“[t]he law in this circuit and others is clear that a family may be a particular social
group simply by virtue of its kinship ties, without requiring anything more.”).

10. BIA Amicus Invitation at 1, Matter of L-A-, No. 16-01-11 (B.I.A. 2016).  The
BIA invited interested members of the public to address the issue:

Where an asylum applicant has demonstrated persecution because of his or her
membership in a particular social group comprised of the applicant’s family,
has he or she satisfied the nexus requirement without further analysis? Or
does the family constitute a particular social group only if the defining family
member also was targeted on account of another protected ground?

BIA Amicus Invitation at 1, Matter of L-A-, No. 16-01-11 (B.I.A. 2016).
11. See BIA Amicus Invitation at 1, Matter of L-A-, No. 16-01-11 (B.I.A. 2016) (re-

questing that amici specifically address a purported circuit split and “compare Her-
nandos-Avalos v. Lynch, 784 F.3d 944 (4th Cir. 2015), and Flores Rios v. Lynch, 807
F.3d 1123 (9th Cir. 2015), with Ramirez-Mejia v. Lynch, 794 F.3d 485 (5th Cir. 2015),
Lin v. Holder, 411 F. App’x 901 (7th Cir. 2011), and Malonga v. Holder, 621 F.3d 757
(8th Cir. 2010).”).

12. See, e.g., Gebremichael, 10 F.3d at 36 (reasoning that family is a cognizable
particular social group); Crespin-Valladares, 632 F.3d at 124 (opining that family ties
may provide a valid particular social group for purposes of asylum); Flores-Rios v.
Lynch, 807 F.3d 1123, 1128 (9th Cir. 2015) (recognizing family as the quintessential
particular social group); Ayele v. Holder, 564 F.3d 862, 869 (7th Cir. 2009) (explaining
that family is a cognizable particular social group under the Immigration and National-
ity Act’s definition).

13. See infra notes 22-82 and accompanying text.
14. See infra notes 83-134 and accompanying text.
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as cognizable particular social groups.15  Then, it will survey a disa-
greement between the United States Courts of Appeals for the First
and Fifth Circuits regarding the proper analysis for family-based par-
ticular social groups.16  Next, this Note will review two Eighth Circuit
cases that clarify prior intra-circuit ambiguity on this issue.17  This
Topic Note will then argue that family membership satisfies the par-
ticular social group test.18  Thereafter, it will address the BIA’s pur-
ported circuit split and propose that the BIA resolve the ambiguity
and clarify that the nexus requirement is satisfied when an asylum
seeker has shown persecution on account of family membership.19  Fi-
nally, this Note will conclude by discussing the Eighth Circuit’s contri-
bution to the ambiguity on this issue.20

II. BACKGROUND

A. THE IMMIGRATION AND NATIONALITY ACT SETS FORTH THE

QUALIFICATIONS FOR ASYLUM

In 1952, Congress enacted the Immigration and Nationality Act21

(“INA”) into law.22  The McCarran-Walter bill was the substantive ba-
sis for the INA, which is codified within Title 8 of the United States
Code.23  The INA addresses asylum law and specifically establishes
the qualifications for asylum.24  As set forth therein, to qualify for asy-
lum, a person must be physically present in the United States, regard-
less of method or place of entry, and must meet the definition of
refugee set forth in another provision of the INA.25  An asylum appli-
cant must also establish by clear and convincing evidence that his or
her asylum application was filed within one year after his or her arri-
val date in the United States.26  Furthermore, an individual seeking

15. See infra notes 135-169 and accompanying text.
16. See infra notes 170-191 and accompanying text.
17. See infra notes 192-213 and accompanying text.
18. See infra notes 227-248 and accompanying text.
19. See infra notes 249-272 and accompanying text.
20. See infra notes 273-290 and accompanying text.
21. 8 U.S.C. §§ 1101-1537 (2015).
22. Immigration and Nationality Act, UNITED STATES CITIZENSHIP & IMMIGRATION

SERVS., https://www.uscis.gov/laws/immigration-and-nationality-act (last updated Sept.
10, 2013).

23. Id. “Aliens and Nationality” is the subject of Title 8 of the United States Code.
Id.

24. Immigration and Nationality Act, 8 U.S.C. § 1158(b)(1)(A).
25. Id.
26. 8 U.S.C. § 1158(a)(2)(B).  However, an asylum application filed after the one-

year period may still be considered if the applicant demonstrates “extraordinary circum-
stances relating to the delay in filing.” 8 U.S.C. § 1158(a)(2)(D).  Additionally, an asy-
lum application that was previously denied may be considered if the applicant
establishes “the existence of changed circumstances which materially affect the appli-
cant’s eligibility for asylum.” Id.
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asylum must demonstrate past persecution or a well-founded fear of
future persecution on account of one of five protected grounds: race,
religion, nationality, membership in a particular social group, or polit-
ical opinion.27  The INA further provides that either the Secretary of
Homeland Security or the United States Attorney General has discre-
tion to grant asylum to an alien who followed the requirements and
procedures set forth by the INA.28

A particular social group is a group comprised of members who
share a common immutable characteristic.29  Particular social groups
must be defined with particularity.30  Finally, a particular social
group must be socially distinct within the society in question.31

B. THE IMMIGRATION AND NATIONALITY ACT DEFINES THE TERM

REFUGEE

Asylum applicants and refugees must meet the INA definition of
refugee.32  Under the INA, a refugee is a person who was persecuted
in the past or who has a well-founded fear of future persecution on
account of race, religion, nationality, membership in a particular so-
cial group, or political opinion.33  Persecution includes, but is not lim-
ited to, confinement, torture, or economic deprivation so severe that it
constitutes a threat to an individual’s life or freedom.34  In order to
meet the INA’s refugee definition, the government, or persons or orga-
nizations that the government is unable or unwilling to control, must
have inflicted the harm or suffering.35

27. 8 U.S.C. § 1158(b)(1)(A).
28. Id.  The Secretary of Homeland Security or the United States Attorney General

has this discretion so long as the asylum applicant meets the statutory definition of
refugee as defined within the INA. Id.

29. See In re Acosta, 19 I. & N. Dec. 211, 233 (B.I.A. 1985) (explaining that an
immutable characteristic is a characteristic that members of the group either cannot
change or should not be required to change because it is fundamental to their individual
identities or consciences).

30. See In re M-E-V-G-, 26 I. & N. Dec. 227, 239 (B.I.A. 2014) (noting that particu-
larity means that the group’s defining terms have commonly accepted definitions within
the society in question and that the group is both discrete and has definable
boundaries).

31. See In re M-E-V-G-, 26 I. & N. Dec. at 259 (opining that “[t]o be socially distinct,
a group need not be seen by society; rather, it must be perceived as a group by society”
and further explaining that “[s]ociety can consider persons to comprise a group without
being able to identify the group’s members on sight.”).

32. 8 U.S.C. § 1158(b)(1)(A).
33. 8 U.S.C. § 1101(a)(42)(A) (2012).
34. In re Acosta, 19 I. & N. Dec. 211, 222 (B.I.A. 1985).
35. In re Acosta, 19 I & N. Dec. at 222.
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C. AN OVERVIEW OF THE ADJUDICATIVE PROCESS BY WHICH ASYLUM

IS GRANTED IN THE UNITED STATES

The adjudicative process by which asylum is granted in the
United States is multifarious and complex because it is under the pur-
view of two separate agencies, and the process has several possible
entry and exit points.36  An individual who seeks asylum in the
United States has two avenues to do so: the individual may apply af-
firmatively or defensively.37  The asylum process may begin when a
noncitizen, who is not in removal proceedings, files an affirmative asy-
lum application with United States Citizenship and Immigration Ser-
vices (“USCIS”).38  USCIS is an administrative agency within the
United States Department of Homeland Security (“DHS”).39  An af-
firmative asylum applicant appears before an asylum officer who first
conducts a nonadversarial asylum interview and then either grants
the application or refers the case to an immigration judge (“IJ”).40

The process may also begin when the DHS places a noncitizen in re-
moval proceedings and the noncitizen requests asylum as a defense
against removal from the United States.41  Noncitizens who file defen-
sive asylum applications appear before an IJ in removal proceed-
ings.42  IJs are part of the Executive Office for Immigration Review
(“EOIR”), an administrative agency within the United States Depart-
ment of Justice.43

Defensive cases, in which noncitizens file asylum applications
with IJs after the initiation of removal proceedings against them, are
adversarial proceedings.44  In such proceedings, the noncitizen re-
spondent may and the DHS must present evidence and cross-examine

36. See The Asylum Process, TRAC IMMIGRATION (Aug. 7, 2006) http://trac.syr.edu/
immigration/reports/159/ (distilling the components of affirmative and defensive asylum
applications and noting the complexity of the asylum process).

37. Jaya Ramji-Nogales et al., Refugee Roulette: Disparities in Asylum Adjudica-
tion, 60 STAN. L. REV. 295, 305 (2007).

38. The Affirmative Asylum Process, UNITED STATES CITIZENSHIP & IMMIGRATION

SERVS., https://www.uscis.gov/humanitarian/refugees-asylum/asylum/affirmative-asy-
lum-process (last visited Feb. 23, 2017).

39. Our History, UNITED STATES CITIZENSHIP & IMMIGRATION SERVS., https://
www.uscis.gov/history-and-genealogy/our-history/our-history (last updated Feb. 11,
2016).

40. 8 C.F.R. §§ 208.9(b), 208.14(b)–(c)(1) (2016).  An asylum officer must “refer the
application to an immigration judge, together with the appropriate charging document,
for adjudication in removal proceedings” if the applicant “appears to be inadmissible or
deportable.” 8 C.F.R. § 208.14(c)(1).

41. 8 U.S.C. §§ 1229, 1229a (2012); Obtaining Asylum in the U.S., UNITED STATES

CITIZENSHIP & IMMIGRATION SERVS., https://www.uscis.gov/humanitarian/refugees-asy
lum/asylum/obtaining-asylum-united-states (last updated Oct. 19, 2015).

42. 8 U.S.C. § 1229a(b)(1).
43. 8 C.F.R. § 1003.0(a) (2016).
44. Ramji-Nogales, supra note 37, at 309.
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witnesses.45  At the end of the proceeding, the IJ renders a removal
decision, which includes the disposition of the asylum claim.46  Subse-
quently, the respondent and DHS are each entitled to file one motion
to reopen the proceedings and one motion to reconsider the IJ’s deci-
sion, with limited exceptions.47  Either party may also appeal the IJ’s
decision to the Board of Immigration Appeals (“BIA”).48  The BIA is a
component of the EOIR, serving as the highest administrative body to
interpret and apply immigration laws.49  Notably, all BIA decisions
are binding on DHS officers and IJs in the administration of United
States immigration laws, unless the United States Attorney General
or a federal appellate court modifies or overrules the decision.50  The
Attorney General has discretion to review the BIA’s decisions.51

Typically, an asylum applicant may pursue judicial review of an
adverse decision from the BIA or the Attorney General by filing a peti-
tion for review with the United States Court of Appeals for the judicial
circuit in which the removal hearing was held.52  The United States
Courts of Appeals will generally uphold administrative findings of
fact.53  These federal appellate courts review questions of law and con-
stitutional issues de novo.54  Additionally, the United States Supreme
Court determined that federal appellate courts must generally grant
deference to the BIA’s interpretation and establishment of immigra-
tion laws.55

45. 8 U.S.C. § 1229a(b)(4)(B); 8 C.F.R. § 1240.2(a) (2016).  The IJ also has author-
ity to cross-examine the respondent and any other witnesses. 8 U.S.C. § 1229a(b)(1).

46. 8 U.S.C. § 1229a(c)(1)(A). See Stephen H. Legomsky, Learning to Live with Un-
equal Justice: Asylum and the Limits to Consistency, 60 STAN. L. REV. 413, 417 (2007)
(noting that an IJ’s removal decision “will include the asylum determination”).

47. 8 U.S.C. § 1229a(c)(6)–(7); 8 C.F.R §§ 1003.23(b)(1), 1240.2(a).
48. 8 C.F.R § 1003.1(b)(3).
49. Board of Immigration Appeals, UNITED STATES DEP’T OF JUSTICE, https://www

.justice.gov/eoir/board-of-immigration-appeals (last updated Mar. 24, 2016); 8 C.F.R
§ 1003.0(a).

50. UNITED STATES DEP’T OF JUSTICE, supra note 49.  In general, the BIA renders
appellate decisions “by conducting a ‘paper review’ of cases.” Id.

51. 8 C.F.R § 1003.1(h).
52. 8 U.S.C. §§ 1252(a)(2)(B)(ii), 1252(b)(2) (2012).  However, the DHS may not ap-

peal adverse decisions of the BIA because, as previously mentioned, the BIA’s decisions
bind the DHS. Ramji-Nogales, supra note 37, at 310 n.30.

53. See 8 U.S.C. § 1252(b)(4)(B) (providing that “administrative findings of fact are
conclusive unless any reasonable adjudicator would be compelled to conclude to the
contrary”).

54. 8 U.S.C. § 1252(a)(2)(D).
55. See Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-

45 (1984) (establishing that agency-made law is entitled to deference from federal ap-
pellate courts when the underlying statute is silent or ambiguous on the issue under
consideration and the agency’s interpretation is reasonable); Nat’l Cable & Telecomms.
Assn. v. Brand X Internet Servs., 545 U.S. 967, 983 (2005) (establishing that when an
agency declines to follow judicial precedent interpreting an ambiguous statute under
the agency’s interpretive authority, the agency’s superseding construction must be rea-
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D. SEMINAL DECISIONS BY THE BOARD OF IMMIGRATION APPEALS

ADDRESSING MEMBERSHIP IN A PARTICULAR SOCIAL GROUP

1. In re Acosta: The Board of Immigration Appeals Clarifies the
Meaning of Particular Social Group for the First Time

In In re Acosta,56 the Board of Immigration Appeals (“BIA”) clari-
fied the standard for a valid particular social group for purposes of
asylum for the first time.57  The Immigration Judge (“IJ”) determined
that Acosta was ineligible for asylum.58  Acosta worked as a taxi
driver in El Salvador and guerillas, who sought to disrupt transporta-
tion in the city of San Salvador, repeatedly threatened him.59  The
guerillas beat and killed several of Acosta’s friends and fellow taxi
drivers; subsequently, Acosta fled to the United States after he was
assaulted and received three threatening notes.60  Acosta was later
placed in deportation proceedings, so he applied for asylum as a de-
fense to deportation.61  The IJ found that Acosta failed to meet his
burden of proof for such relief.62

Acosta then appealed to the BIA, arguing that the IJ erred in de-
termining that Acosta failed to meet the burden of proof to establish
his eligibility for asylum.63  The BIA affirmed the IJ’s denial of asy-
lum, reasoning that Acosta did not show that his fear of persecution
was well-founded and that the persecution was on account of member-
ship in a particular social group or any of the other protected
grounds.64  In explaining its reasoning, the BIA clarified the meaning
of particular social group for the first time.65  The BIA applied the
doctrine of ejusdem generis, which is used to interpret statutes that
list classes of persons or things that are consistent with one another,
and noted that a particular social group is a group of individuals, all of
whom have an immutable characteristic in common that they either
cannot change, or should not be required to change, because it is cen-
tral to who they are.66

sonable); I.N.S. v. Aguirre-Aguirre, 526 U.S. 415, 425 (1999) (determining that federal
appellate courts must afford Chevron deference to the BIA’s adjudicative lawmaking).

56. 19 I. & N. Dec. 211 (B.I.A. 1985).
57. In re Acosta, 19 I. & N. Dec. 211, 233 (B.I.A. 1985).
58. In re Acosta, 19 I. & N. Dec. at 212-13.
59. Id. at 216.
60. Id. at 217.
61. Id. at 213.
62. Id.  The IJ determined that Acosta failed to show that persecution, by the guer-

illas or the government, was likely to occur if Acosta was forced to return to El Salvador.
Id.

63. Id.
64. Id. at 236.
65. Id. at 233.
66. See id. at 233 (explaining that, “we interpret the phrase ‘persecution on ac-

count of membership in a particular social group’ to mean persecution that is directed
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2. In re M-E-V-G-: The Board of Immigration Appeals Establishes
and Defines a Three-Prong Test for Particular Social Group

In In re M-E-V-G-,67 the BIA clarified each of the three prongs of
the particular social group test.68  In M-E-V-G-, Valdiviezo fled Hon-
duras after members of the Mara Salvatrucha gang kidnapped him
and his family when they were traveling in Guatemala, assaulted
them, and threatened to kill Valdiviezo if he did not join their gang.69

Valdiviezo applied for asylum and argued that he was eligible for asy-
lum due to his membership in the particular social group of Honduran
youth, who are actively recruited by gangs but refuse to join because
they oppose the gangs.70  The IJ denied Valdiviezo’s application for
asylum, opining that Valdiviezo failed to demonstrate that he was eli-
gible for relief under the INA.71  Valdiviezo appealed to the BIA,
which affirmed the IJ’s denial of asylum.72

Valdiviezo then appealed to the United States Court of Appeals
for the Third Circuit.73  The Third Circuit determined that the IJ erro-
neously decided that Valdiviezo failed to establish that he was eligible
for asylum and remanded the case to the BIA for further considera-
tion.74  However, the BIA again denied Valdiviezo’s asylum applica-
tion, holding that Valdiviezo failed to demonstrate the elements of
particularity and social visibility.75  On yet another appeal by
Valdiviezo, the Third Circuit again remanded the case to the BIA, ex-

toward an individual who is a member of a group of persons all of whom share a com-
mon, immutable characteristic. The shared characteristic might be an innate one such
as sex, color, or kinship ties . . . . However, whatever the common characteristic that
defines the group, it must be one that the members of the group either cannot change, or
should not be required to change because it is fundamental to their individual identities
or consciences.”) (emphasis added).  The BIA subsequently added “social visibility” and
“particularity” requirements to Acosta’s particular social group analysis. See In re C-A-,
23 I. & N. Dec. 951, 959-61 (B.I.A. 2006) (recognizing “particularity” as a requirement in
the particular social group analysis); see also In re A-M-E- & J-G-U-, 24 I. & N. Dec. 69,
76 (B.I.A. 2007) (noting that proposed particular social groups must be “recognizable”
and “defined by terms that provide an adequate benchmark for determining group
membership”); In re S-E-G-, 24 I. & N. Dec. 579, 582 (B.I.A. 2008) (clarifying that an
asylum applicant who claims persecution on account of membership in a particular so-
cial group must establish “particularity” and “social visibility” to provide “greater speci-
ficity to the definition of a social group”).

67. 26 I. & N. Dec. 227 (B.I.A. 2014).
68. In re M-E-V-G-, 26 I. & N. Dec. 227, 237 (B.I.A. 2014).
69. In re M-E-V-G-, 26 I. & N. Dec. at 228.
70. Id.
71. Valdiviezo-Galdamez v. Mukasey, 502 F.3d 285, 288 (3d Cir. 2007).
72. In re M-E-V-G-, 26 I. & N. Dec. at 228.  The BIA reasoned that Valdiviezo failed

to show that the persecution was “on account of a protected ground.” Id. at 228-29.
73. Id. at 228.
74. Valdiviezo-Galdamez, 502 F.3d at 293.
75. In re M-E-V-G-, 26 I. & N. Dec. at 229.
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plaining that the BIA needed to clarify its particular social group
requirements.76

Accordingly, in complying with the Third Circuit, the BIA  clari-
fied the social visibility requirement.77  A valid particular social group
is comprised of individuals who share a common immutable character-
istic, is defined with particularity, and is socially recognizable within
the asylum seeker’s society.78  The BIA further clarified that the re-
quirement of particularity means there must be a clear benchmark for
determining who falls within a discrete yet narrowly-defined group.79

In addition, the BIA explained that the social distinction requirement
means that society must perceive the group as a group.80  Ultimately,
the BIA remanded the case to the IJ for further fact-finding regarding
Valdiviezo’s proposed particular social group.81

E. THE BOARD OF IMMIGRATION APPEALS’S PURPORTED CIRCUIT

SPLIT

1. The United States Courts of Appeals for the Fourth and Ninth
Circuits Unquestionably Recognize Family as a Valid Particular
Social Group

a. Hernandez-Avalos v. Lynch: The Fourth Circuit

In Hernandez-Avalos v. Lynch,82 the United States Court of Ap-
peals for the Fourth Circuit recognized that membership in a family
constitutes a protected ground for purposes of asylum.83  Hernandez-
Avalos’s husband’s cousin was killed when he refused to join the Mara
18 gang in El Salvador.84  Shortly thereafter, heavily armed gang
members threatened to kill Hernandez-Avalos if she identified the
gang members as her husband’s cousin’s killers.85  On two other occa-
sions, Mara 18 members came to Hernandez-Avalos’s house, again

76. Id.
77. Id. at 237.
78. See id. (clarifying that to qualify for asylum on the basis of a particular social

group, an applicant “must establish that the group is (1) composed of members who
share a common immutable characteristic, (2) defined with particularity, and (3) so-
cially distinct within the society in question.”).

79. See id. at 239 (observing that the concept of wealth is “too amorphous to pro-
vide an adequate benchmark” for a particular social group (citing In re A-M-E- & J-G-U-
, 24 I. & N. Dec. 69, 76 (B.I.A. 2007))); see also Ochoa v. Gonzales, 406 F.3d 1166, 1170-
71 (9th Cir. 2005) (stating that a particular social group must have definable bounda-
ries and noting that a large subset of a population might never meet this requirement).

80. In re M-E-V-G-, 26 I. & N. Dec. at 240.  The BIA also clarified that the social
distinction requirement does not mandate that the group be visibly seen by society. Id.

81. Id. at 252.
82. 784 F.3d 944 (4th Cir. 2015).
83. Hernandez-Avalos v. Lynch, 784 F.3d 944, 949 (4th Cir. 2015).
84. Hernandez-Avalos, 784 F.3d at 947.
85. Id.
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threatening to kill her, and informed her that her son would soon join
their gang.86  Hernandez-Avalos then left El Salvador and applied for
asylum on the basis of her membership in a family-based particular
social group.87  The IJ denied Hernandez-Avalos’s asylum application,
finding that she failed to demonstrate that she was likely to undergo
persecution because of a protected ground.88  Hernandez-Avalos ap-
pealed to the BIA, which then affirmed the IJ’s decision.89  Upon ap-
peal to the Fourth Circuit, the court determined Hernandez-Avalos
had established her eligibility for asylum.90  The Fourth Circuit rea-
soned that Hernandez-Avalos’s nuclear family qualified as a particu-
lar social group and opined that Hernandez-Avalos’s relationship to
her son was at least one central reason the gang members persecuted
her.91

b. Flores-Rios v. Lynch: The Ninth Circuit

In Flores-Rios v. Lynch,92 the United States Court of Appeals for
the Ninth Circuit recognized that family is the quintessential particu-
lar social group.93  In Flores-Rios, gang members murdered Flores-
Rios’s father outside of his church.94  Flores-Rios’s cousin witnessed
the murder and agreed to testify against the gang members responsi-
ble, but the cousin was murdered the day before the gang members’
hearing.95  Flores-Rios’s family received threats from the gang, so Flo-
res-Rios and his sister fled Guatemala and subsequently entered the
United States.96  Flores-Rios then applied for asylum on the bases of
religious persecution and membership in a particular social group, his
family.97  The IJ rejected both Flores-Rios’s religion and family-based
asylum claims.98

Flores-Rios appealed to the BIA, but the BIA dismissed the ap-
peal without addressing his family-based asylum claim.99  Flores-Rios

86. Id.
87. Id. at 947, 949.  Hernandez-Avalos argued that the nuclear family qualifies as

a particular social group for asylum purposes. Id. at 949.
88. Id. at 948.
89. Id.
90. Id. at 950.
91. Id.
92. 807 F.3d 1123 (9th Cir. 2015).
93. Flores-Rios v. Lynch, 807 F.3d 1123, 1128 (9th Cir. 2015).
94. Flores-Rios, 807 F.3d at 1125.
95. Id.
96. Id.
97. Id.  Related to his family-based claim, Flores-Rios asserted that he faced perse-

cution by the gang because of the gang’s vendetta against his family. Id.
98. See id. (finding that “violence and witness intimidation—not religious persecu-

tion—led to the murders of Flores-Rios’s relatives.”).
99. Id.
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subsequently appealed to the Court of Appeals for the Ninth Cir-
cuit.100  The Ninth Circuit determined that the BIA’s failure to ad-
dress Flores-Rios’s social group claim was an error that required
remand.101  It further opined that family relationship constitutes
membership in a particular social group, declining to hold that a fam-
ily may only establish a particular social group when the persecution
on that basis is entwined with an additional protected ground.102

Therefore, the Ninth Circuit vacated the BIA’s denial of Flores-Rios’s
asylum application and remanded for further findings.103

2. The United States Courts of Appeals for the Fifth, Seventh, and
Eighth Circuits Contribute to Confusion About Family-Based
Particular Social Groups

a. Ramirez-Mejia v. Lynch: The Fifth Circuit Leaves Open the
Question of Whether Family is a Cognizable Social Group

In Ramirez-Mejia v. Lynch,104 the United States Court of Appeals
for the Fifth Circuit did not reach the question of whether Ramirez-
Mejia’s family met the requirements of a particular social group.105

The Fifth Circuit denied Ramirez-Mejia’s petition for review and up-
held the BIA’s rejection of her family-based asylum claim.106  Rami-
rez-Mejia applied for asylum as an affirmative defense to removal
when she was arrested for theft after entering the United States with-
out inspection.107  After Ramirez-Mejia’s brother was murdered, Ra-
mirez-Mejia fled Honduras because the individuals responsible shot
up her family’s business while she was there.108  In reviewing the ap-
plication for asylum, the IJ rejected Ramirez-Mejia’s argument that
her nuclear family constituted a particular social group, reasoning

100. Id. at 1124-25.
101. Id. at 1126.
102. See id. at 1128 (referencing other courts of appeals that recognize family as a

particular social group).  The court in Flores-Rios cites: Crespin-Valladares v. Holder,
632 F.3d 117, 125 (4th Cir. 2011) (noting that “every circuit to have considered the ques-
tion has held that family ties can provide a basis for asylum.”); Al-Ghorbani v. Holder,
585 F.3d 980, 995 (6th Cir. 2009) (opining that “membership in the same family . . . is
widely recognized by the caselaw.”); Gebremichael v. I.N.S., 10 F.3d 28, 36 (1st Cir.
1993) (recognizing that, “[t]here can, in fact, be no plainer example of a social group
based on common, identifiable and immutable characteristics than that of the nuclear
family.”). Id.

103. Id. See Gonzales v. Thomas, 547 U.S. 183, 186-87 (2006) (deciding that where
the BIA had not addressed whether the family-based group was a cognizable particular
social group, the Ninth Circuit was required to remand to the BIA for the BIA’s determi-
nation of the issue because a court of appeals cannot generally review issues de novo).

104. 794 F.3d 485 (5th Cir. 2015).
105. Ramirez-Mejia v. Lynch, 794 F.3d 485, 492 (5th Cir. 2015).
106. Ramirez-Mejia, 794 F.3d at 487.
107. Id.
108. Id.
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that her family did not meet the particular social group requirements
of particularity and social visibility.109  Subsequently, the BIA dis-
missed her appeal, affirming the IJ’s decision without addressing
whether Ramirez-Mejia’s family comprised a particular social
group.110

Ramirez-Mejia was removed to Honduras, where she moved to re-
open her case based on her discovery of previously unavailable evi-
dence.111  The BIA granted the motion to reopen and remanded
Ramirez-Mejia’s case to the IJ.112  The IJ held that Ramirez-Mejia’s
family was not a cognizable social group and that she was not perse-
cuted on account of her membership in her family.113  Ramirez-Mejia
appealed to the BIA, which again dismissed her appeal.114

Finally, Ramirez-Mejia then appealed to the Fifth Circuit, claim-
ing that the BIA erroneously determined that she was ineligible for
asylum because her removal order was reinstated.115  The Fifth Cir-
cuit upheld the BIA’s determination that Ramirez-Mejia failed to
show that she was persecuted because of her membership in her fam-
ily and declined to address whether her family constituted a particu-
lar social group.116  However, because the Fifth Circuit did not reach
the question of whether Ramirez-Mejia’s family met the requirements
of a particular social group, the court left open the question of whether
family may constitute a particular social group.117

b. Yin Guan Lin v. Holder: An Unpublished Case from the Seventh
Circuit

In Yin Guan Lin v. Holder,118 the United States Court of Appeals
for the Seventh Circuit, in an unpublished decision, determined that
Lin did not meet the requirements for a successful asylum claim.119

The Seventh Circuit reasoned that Lin did not meet the immutable

109. Id. at 488, 492.  The IJ further held that Ramirez-Mejia failed to demonstrate
that she was persecuted “on account of” her family membership. Id. at 492.

110. Id.
111. Id. at 488.
112. Id.
113. Id.  The IJ refused to consider her eligibility for asylum because Ramirez-

Mejia’s removal order was reinstated. Id.
114. Id. at 489.
115. Id.
116. Id. at 492.
117. See id. (ending the inquiry before analyzing whether Ramirez-Mejia’s family-

based group was a cognizable social group).
118. 411 F. App’x 901 (7th Cir. 2011).
119. Yin Guan Lin v. Holder, 411 F. App’x 901, 902 (7th Cir. 2011).  Lin’s claim for

asylum was predicated on his membership in a particular social group, which he defined
as “family members of known Chinese debtors who fear punishment from creditors for
outstanding debt.” Yin Guan Lin, 411 F. App’x at 905.
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characteristic requirement, subsequently acknowledged that family
may constitute a particular social group, but ultimately opined that
his family membership was not the reason for his persecution.120  Spe-
cifically, the court also reasoned that a personal dispute, which arose
due to creditors attempting to collect Lin’s father’s debts, caused Lin’s
persecution.121  In essence, because Lin’s father’s persecution was not
on account of a protected ground, Lin’s social group claim failed.122

Ultimately, the Seventh Circuit recognized that, while family may
constitute a particular social group, Lin failed to demonstrate that his
relationship to his father motivated the persecution.123

c. Malonga v. Holder: The Eighth Circuit Does Not Clearly
Address Family as a Social Group

In Malonga v. Holder,124 the United States Court of Appeals for
the Eighth Circuit did not squarely address family-based particular
social groups.125  Malonga applied for asylum on the grounds of perse-
cution on account of his political opinion and his membership in the
Lari ethnic group, a subset of the Kongo tribe in the Republic of
Congo.126  The IJ denied Malonga’s asylum application and concluded
that his ethnic group was not a particular social group.127  The BIA
affirmed the IJ’s decision.128  Malonga then appealed to the Eighth
Circuit, which concluded that the Kongo tribe’s Lari ethnicity was a
cognizable particular social group.129  The Eighth Circuit reasoned
that members of Malonga’s tribe were identifiable by their surnames

120. Id. at 905.
121. Id. at 906.
122. See id. at 905-06 (reasoning that “[a]ny harm that Lin faced arose from a per-

sonal dispute between his father and his father’s creditors. Debtors who fear creditors
do not qualify for social group membership.”).

123. Id. at 905.
124. 621 F.3d 757 (8th Cir. 2010).
125. Malonga v. Holder, 621 F.3d 757, 760 (8th Cir. 2010) [hereinafter Malonga II].

Malonga did not claim persecution on account of a family-based group; therefore, the
Eighth Circuit only addressed Malonga’s claims that he was persecuted in the past and
feared future persecution because of his ethnicity and political opinion. Malonga II, 621
F.3d at 760.

126. Malonga v. Mukasey, 546 F.3d 546, 549 (8th Cir. 2008) [hereinafter Malonga
I].

127. Malonga I, 546 F.3d at 549.  The IJ reasoned that Malonga’s asylum applica-
tion was untimely filed. Id.

128. Id.
129. Id. at 554.  In making this determination, the Eighth Circuit rejected the IJ’s

reasoning that Malonga’s proposed group was not a valid particular social group be-
cause Malonga’s group made up a “substantial minority” of the population in the Demo-
cratic Republic of Congo. Id. at 553-54.  Specifically, the Eighth Circuit reasoned that
“the more likely that the society at large recognizes the alleged group (by, for example,
linguistic or kinship commonalities), the more likely that the group is a particular social
group . . . .” Id. at 553.
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and shared a distinct accent and dialect.130  The Eighth Circuit held
that it lacked jurisdiction to review whether Malonga timely filed his
asylum application and remanded the case to the BIA for further pro-
ceedings.131  The BIA dismissed Malonga’s appeal, noting that the
size of Malonga’s proposed group was relevant to whether the group
was cognizable.132  The Eighth Circuit granted Malonga’s petition for
review of the BIA’s decision and remanded the case for
reconsideration.133

3. The Precedent Cases from the United States Courts of Appeals
for the First, Second, and Fourth Circuits that the Board of
Immigration Appeals Failed to Consider

a. Gebremichael v. I.N.S.: The First Circuit Determines that
Nuclear Family is the Quintessential Particular Social Group

In Gebremichael v. INS,134 the United States Court of Appeals for
the First Circuit opined that the nuclear family is a prototypical exam-
ple of a particular social group.135  In Gebremichael, Ethiopian mili-
tary authorities persecuted Gebremichael’s father and brother, so
Gebremichael helped smuggle his brother out of the country.136  As a
result, Ethiopian military authorities imprisoned and tortured
Gebremichael for months.137  Gebremichael traveled to the United
States on a student visa and applied for asylum on the basis of a well-
founded fear of persecution because of his political opinion.138  The IJ
denied his application for asylum.139  Gebremichael then appealed to
the BIA, which affirmed the IJ’s denial of asylum.140

Subsequently, Gebremichael filed a motion to reconsider with the
BIA while concurrently appealing to the First Circuit.141  Before the
First Circuit, Gebremichael argued that the BIA erred in determining
that he was ineligible for asylum because the Ethiopian military au-

130. Id. at 554.
131. Id. at 556.
132. Malonga II, 621 F.3d at 763.  The BIA specifically found that the harm

Malonga suffered “did not rise to the level of persecution” and the majority of the harm
did not occur on the basis of a protected ground. Id. at 764.

133. Id. at 760.
134. 10 F.3d 28 (1st Cir. 1993).
135. Gebremichael, 10 F.3d at 36.
136. Id. at 31.
137. Id.
138. Id. at 32.
139. Id.
140. Id.  The BIA rendered its decision over two years after it heard oral arguments

for the case, during which time the political climate in Ethopia, Gebremichael’s country
of origin, had changed. Id.

141. Id. at 33.  The BIA reaffirmed its holding that Gebremichael did not qualify for
asylum. Id. at 32-33.
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thorities imprisoned and tortured him on account of his relationship to
his brother, whom Gebremichael helped leave the country.142  Accord-
ingly, the First Circuit addressed whether family is a cognizable par-
ticular social group under the INA and, if so, whether the
imprisonment and torture were on account of Gebremichael’s family
membership.143  The First Circuit opined that family is a cognizable
particular social group.144  The court further reasoned that the link
between the persecution Gebremichael suffered and his family mem-
bership was clear.145  Thus, because family constitutes a protectable
particular social group, the First Circuit vacated the BIA’s holding
that Gebremichael was ineligible for asylum and remanded the
case.146

b. Vumi v. Gonzales: The Second Circuit Emphasizes that the
Board of Immigration Appeals has Recognized Family as a Valid
Particular Social Group

In Vumi v. Gonzales,147 the United States Court of Appeals for
the Second Circuit determined that the BIA erred in its evaluation of
family-based asylum applications because the BIA itself had recog-
nized that family may constitute a particular social group for purposes
of asylum.148  Soldiers for the Democratic Republic of Congo impris-
oned, raped, and tortured Vumi because they suspected her ex-hus-
band, who served as a bodyguard for President Laurent Kabila, of
involvement in the president’s assassination.149  Vumi sought asylum
in the United States based on two grounds: her relationship to her
husband and her membership in the group of family members of an
individual who worked as a bodyguard for Kabila when the assassina-
tion took place.150  The IJ found that Vumi established that she was

142. Id. at 31, 35.
143. Id. at 36.
144. See id. at 36 (explaining that “[t]here can, in fact, be no plainer example of a

social group based on common, identifiable and immutable characteristics than that of
the nuclear family . . . . ‘[A] prototypical example of a “particular social group” would
consist of the immediate members of a certain family, the family being a focus of funda-
mental affiliational concerns and common interests for most people.’” (quoting Ravin-
dran v. I.N.S., 976 F.2d 754, 761 n.5 (1st Cir. 1992))).

145. Id. at 36.
146. Id. at 36-37.
147. 502 F.3d 150 (2d Cir. 2007).
148. See Vumi v. Gonzales, 502 F.3d 150, 155 (2d Cir. 2007) (discussing BIA deci-

sions that recognize family as a particular social group); see also, e.g., In re C-A-, 23 I. &
N. Dec. 951, 959 (B.I.A. 2006) (opining that “[s]ocial groups based on innate characteris-
tics such as . . . family relationship are generally easily recognizable and understood by
others to constitute social groups.”).

149. Vumi, 502 F.3d at 151-52.
150. Id. at 153, 154.
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persecuted but denied her asylum application, reasoning that the per-
secution was not on account of a particular social group.151

On appeal, the BIA affirmed the IJ’s denial of Vumi’s application
for asylum, noting that Vumi’s family-based group did not qualify as a
particular social group.152  Vumi again appealed, specifically to the
Second Circuit, arguing that the BIA erred in upholding the IJ’s de-
nial of her asylum application.153  The Second Circuit vacated the
BIA’s decision and remanded the case for further proceedings, reason-
ing that the BIA failed to fully evaluate Vumi’s social group claim.154

The court further reasoned that the BIA itself has recognized that
family may constitute a particular social group.155  Thus, the Second
Circuit reminded the BIA of the BIA’s own precedent regarding fam-
ily-based particular social groups and directed the BIA to apply said
precedent.156

c. Crespin-Valladares v. Holder: The Fourth Circuit Recognizes
that Family Ties Can Provide a Valid Basis for Asylum

In Crespin-Valladares v. Holder,157 the United States Court of
Appeals for the Fourth Circuit determined that family relationships
may constitute a basis for asylum.158  In Crespin-Valladares, border
officials apprehended Crespin and his family when they attempted to
enter the United States without authorization.159  Crespin applied for
asylum as an affirmative defense to removability.160  Crespin claimed
that he had a well-founded fear of persecution due to his membership
in the particular social group of family members who actively resist
gangs in El Salvador by being prosecutorial witnesses.161  The IJ

151. Id. at 152.
152. See id. at 155 (reasoning that Vumi’s group did not qualify because she did not

claim any familial relationship with the relatives of other assassination suspects).
153. Id. at 151.
154. See id. at 154 (noting that the BIA “completely ignored her individual family

relationship to” her ex-husband and only evaluated the second of Vumi’s social group
claims).

155. See id. at 155 (recognizing that “ ‘kinship ties’ may form a cognizable shared
characteristic for a particular social group.” (citing In re Acosta, 19 I. & N. Dec. 211, 233
(B.I.A. 1985))).  The Vumi court also explained that the BIA has acknowledged that a
family or clan may constitute a particular social group when its members are recogniza-
ble due to “immutable characteristics inextricably linked to family ties.” Id. (quoting In
re H-, 21 I. & N. Dec. 337, 342 (B.I.A. 1996)).

156. See id. (explaining that “under [BIA] precedent, family membership can consti-
tute membership in a particular social group for purposes of asylum”) (internal quota-
tion omitted).

157. 632 F.3d 117 (4th Cir. 2011).
158. Crespin-Valladares v. Holder, 632 F.3d 117, 124-25 (4th Cir. 2014).
159. Crespin-Valladares, 632 F.3d at 120.
160. Id.
161. Id. at 120-21.
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found that Crespin’s proposed group qualified as a particular social
group under the INA and granted Crespin’s asylum application.162

The IJ reasoned that Crespin’s persecution was on account of his
membership in a valid particular social group.163  The government ap-
pealed to the BIA, which vacated the IJ’s grant of asylum and ordered
the Crespins’ removal, reasoning that Crespin’s proposed group did
not meet the INA standard for particular social group and that Cres-
pin did not have a well-founded fear of future persecution.164

Crespin then appealed to the Fourth Circuit, arguing that the
BIA erred in denying his asylum claim.165  The Fourth Circuit opined
that family ties can provide a valid basis for asylum.166  The court
reasoned that family relationships have particular, well-defined
boundaries and are readily apparent and understood by others to be
social groups.167  On that basis, the Fourth Circuit remanded the case
to the BIA with instructions that the BIA review the IJ’s findings, that
a sufficient nexus existed between Crespin’s persecution and his fam-
ily membership, and that the Salvadorian government was unable or
unwilling to control the MS-13 gang.168

F. THE UNITED STATES COURTS OF APPEALS FOR THE FIRST AND

FIFTH CIRCUITS DISAGREE ON THE APPROPRIATE ANALYSIS FOR

FAMILY-BASED SOCIAL GROUPS

1. Orellana-Monson v. Holder: The Fifth Circuit Analyzes a
Family-Based Group as Derivative of Another Proposed
Particular Social Group

In Orellana-Monson v. Holder,169 the United States Court of Ap-
peals for the Fifth Circuit rejected a family-based particular social
group claim.170  The Fifth Circuit determined that the family-based
social group failed because it was derivative of a group that lacked the
requisite particularity.171  In Orellana-Monson, the Fifth Circuit con-

162. Id. at 121.  The IJ also granted the derivative applications of Crespin’s wife and
children. Id.

163. Id.
164. Id.  This occurred nearly two years after the IJ granted the Crespins’ asylum

applications. Id.
165. Id.
166. See id. at 125 (noting that kinship ties meet the immutability prong of the par-

ticular social group test because they are innate and unchangeable).
167. See id. at 125-26 (acknowledging that family-based groups meet the second and

third prongs of the particular social group test).
168. Id. at 129.
169. 685 F.3d 511 (5th Cir. 2012).
170. Orellana-Monson v. Holder, 685 F.3d 511, 522 (5th Cir. 2012).
171. See Orellana-Monson, 685 F.3d at 521-22 (reasoning that because the elder

brother’s proposed group was “exceedingly broad and encompasse[d] a broad cross sec-
tion of society” the younger brother’s claim that he belonged to a group comprised of the
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sidered the asylum claims of two brothers who fled El Salvador to the
United States in fear that the Mara 18 gang would kill the elder
brother and his family if the elder continued to refuse to join the
gang.172  The brothers applied for asylum and the IJ denied the Orel-
lana-Monsons’ asylum claims because the brothers did not qualify as
members of any particular social group.173  On appeal, the BIA dis-
missed the Orellana-Monsons’ appeal without analyzing whether the
brothers were members of a particular social group.174

The Orellana-Monsons then appealed to the Fifth Circuit.175  The
Fifth Circuit denied the Orellana-Monsons’ petition for review, stating
that the brothers failed to show membership in any particular social
group.176  The brothers then petitioned for rehearing en banc, arguing
that the Fifth Circuit erred in using the BIA’s analysis, which was
inconsistent with the Fifth Circuit’s standard for particular social
group.177  The Fifth Circuit granted the Orellana-Monsons’ petition,
vacated the BIA’s decision, and remanded for further proceedings.178

In the ensuing proceedings, the BIA determined that the elder Orel-
lana-Monson’s proposed social group was overly-broad and, thus, yet
again dismissed the brothers’ petition.179  Subsequently, the Orel-
lana-Monsons appealed to the Fifth Circuit.180  The Fifth Circuit up-
held the BIA’s denial of the brothers’ asylum claims, reasoning that
the proposed family-based social group did not meet the particularity
and social visibility requirements.181

elder brother’s family members was “derivative” of the elder brother’s group and, thus,
also lacked particularity).  Specifically, the Fifth Circuit reasoned that because the elder
brother’s group was “too amorphous since it encompasse[d] a wide swath of society . . .
then a group consisting of all family members of that already large segment, is even less
particularized and therefore does not meet the particularity requirement.” Id. at 522.
The elder brother’s proposed group was “men who were recruited but refused to join
Mara 18.” Id. at 521.

172. Id. at 515.
173. Id. at 516.
174. Id.
175. Id.
176. Id.
177. See id. (arguing that the BIA’s reliance on In re S-E-G-, 24 I. & N. Dec. 579, 584

(B.I.A. 2008), “constituted a drastic change in [the Fifth Circuit]’s standard for deter-
mining what constitutes a particular social group.”).

178. Orellana-Monson v. Holder, No. 08-60394, slip op. at 4 (5th Cir. 2010) (per
curium).

179. Orellana-Monson, 685 F.3d at 517.
180. Id.
181. Id. at 522.
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2. Aldana-Ramos v. Holder: The First Circuit Definitively Rejects
the Notion that Family-Based Groups Require a Showing of
Persecution on Account of Another Protected Ground

In Aldana-Ramos v. Holder,182 the United States Court of Ap-
peals for the First Circuit explicitly rejected the BIA’s attempt to tack
on an additional requirement for family-based particular social group
claims.183  The First Circuit opined that the BIA’s conclusion regard-
ing the Aldana-Ramos brothers’ asylum application was legally flawed
and remanded the case for further proceedings.184  In Aldana-Ramos,
two brothers fled Guatemala and applied for asylum on the basis of
their membership in the particular social group of their nuclear family
after the “Z” gang kidnapped their father, held him for ransom, and
eventually murdered him.185  Before fleeing to the United States, the
Aldana-Ramos brothers depleted their financial resources to pay their
father’s ransom and moved to a town four hours away after they were
continually stalked and threatened by “Z” gang members.186

The IJ presiding over the Aldana-Ramos brothers’ application re-
view denied the application because the Aldana-Ramos brothers’ im-
mediate family did not qualify as a particular social group.187  The
Aldana-Ramos brothers subsequently appealed to the BIA, which up-
held the IJ’s denial of asylum.188  The BIA also reasoned that the Al-
dana-Ramos brothers failed to draw a sufficient nexus between the
persecution and their purported protected ground.189  The First Cir-
cuit rejected the BIA’s holdings related to the Aldana-Ramos brothers’
asylum claim and explicitly rejected the BIA’s attempt to tack on an
additional requirement for family-based particular social group
claims.190

182. 757 F.3d 9 (1st Cir. 2014).
183. Aldana-Ramos v. Holder, 757 F.3d 9, 12 (1st Cir. 2014).
184. Aldana-Ramos, 757 F.3d at 12.
185. Id. at 12-13.
186. Id. at 13.  The “Z” gang continued threatening and stalking the brothers even

after they moved to a town four hours away. Id.
187. Id. at 13-14.  The IJ further reasoned that the brothers failed to establish a

nexus between the persecution and a protected ground. Id. at 13.
188. Id. at 14.
189. See id. (noting how the BIA concluded “that although Haroldo was certainly the

victim of ‘a terrible crime,’ the crime was motivated by the ‘Z’ gang’s perception of his
wealth ‘and not on account of a protected characteristic of the respondents’ father or of
their family.’”).

190. Id. at 15.
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G. A FOCUSED REVIEW OF THE UNITED STATES COURT OF APPEALS

FOR THE EIGHTH CIRCUIT’S RETURN TO PAST PRECEDENT TO

RESOLVE AMBIGUITY ON THE ISSUE OF FAMILY-BASED GROUPS

1. Bernal-Rendon v. Gonzales: The Eighth Circuit Establishes that
Family Can Be a Cognizable Social Group

In Bernal-Rendon v. Gonzales,191 the United States Court of Ap-
peals for the Eighth Circuit acknowledged that immediate family can
constitute a particular social group.192  The Bernal-Rendon family ap-
plied for asylum as an affirmative defense to removal from the United
States after the Bernal-Rendons overstayed the departure date of
their visitor visas.193  The Bernal-Rendons argued the Fuerzas Arma-
das Revelutionarios de Colombia-Ejercito Popular (“FARC”) targeted
them in Colombia on account of their membership in the Bernal-
Rendon family.194  The Bernal-Rendons fled Colombia after several
incidents, including: Mrs. Bernal-Rendon suspecting that her maid
was a FARC spy, the family receiving threatening phone calls from
unknown callers, and members of the FARC kidnapping and interro-
gating Mrs. Bernal-Rendon’s sister for three days.195

The IJ denied the Bernal-Rendon family’s asylum claim for fail-
ure to meet the application deadline and the BIA affirmed.196  The
Eighth Circuit opined that the Bernal-Rendons were correct in assert-
ing that a nuclear family can qualify as a particular social group.197

In reaching this determination, the Eighth Circuit relied upon First
Circuit precedent.198  The court used the Ninth Circuit’s decision in
Sanchez-Trujillo v. INS199 to further support its opinion.200  Never-
theless, the Eighth Circuit affirmed the BIA’s denial of the Bernal-
Rendons’ asylum claim for failure to satisfy the nexus requirement.201

191. 419 F.3d 877 (8th Cir. 2005).
192. Bernal-Rendon v. Gonzales, 419 F.3d 877, 881 (8th Cir. 2005).
193. Bernal-Rendon, 419 F.3d at 879.
194. Id.
195. Id.
196. Id. at 880.  The Eighth Circuit noted that, under 8 U.S.C. § 1158(a)(2)(B), an

applicant for asylum is required to submit his or her asylum application within one year
of arriving in the United States. Id.  However, the Eighth Circuit did not review the IJ’s
decision regarding the timeliness of the Bernal-Rendon family’s asylum application be-
cause the Eighth Circuit lacked jurisdiction. Id.

197. Id. at 881.
198. See id. (citing Gebremichael v. I.N.S., 10 F.3d 28, 36 (1st Cir. 1993)) (stating

that the nuclear family is the plainest example of a group that shares immutable and
identifiable characteristics).

199. 801 F.2d 1571 (9th Cir. 1986).
200. See Bernal-Rendon, 419 F.3d at 881 (explaining that the prototypical particular

social group consists of “the immediate members of a certain family” (citing Sanchez-
Trujillo v. I.N.S., 801 F.2d 1571, 1576 (9th Cir. 1986))).

201. Id. at 879.  The Eighth Circuit reasoned that it lacked jurisdiction to review the
IJ’s decision about the timeliness of the Bernal-Rendon family’s asylum application. Id.
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2. Aguinada-Lopez v. Lynch: The Eighth Circuit Harkens Back to
Prior Precedent in Assuming the Validity of Family-Based
Groups

In Aguinada-Lopez v. Lynch,202 the United States Court of Ap-
peals for the Eighth Circuit assumed family-based groups are cogniza-
ble particular social groups.203  Aguinada-Lopez fled El Salvador and
sought asylum in the United States after members of the Dieciocho
gang threatened and physically assaulted him on four occasions.204

Aguinada-Lopez did not belong to a gang, but his cousin belonged to
the MS-13 gang, a rival of the Dieciocho gang.205  Aguinada-Lopez as-
serted that the Dieciocho gang persecuted him due to his membership
in two family-based particular social groups.206  The IJ found that the
second group was a cognizable particular social group; however, the
BIA disagreed and rejected both of Aguinada-Lopez’s proposed
groups.207

The Eighth Circuit denied Aguinada-Lopez’s initial petition for
review.208  Subsequently, Aguinada-Lopez filed a petition for rehear-
ing and a motion for stay of removal.209  The Eighth Circuit granted
Aguinada-Lopez’s motion, thus allowing him to remain in the United
States until the court rendered its decision on rehearing.210  Ulti-

202. 825 F.3d 407 (8th Cir. 2016).
203. Aguinada-Lopez v. Lynch, 825 F.3d 407, 409 (8th Cir. 2016) [hereinafter

Aguinada II].
204. Aguinada II, 825 F.3d at 408.
205. Id.  A short time after Aguinada-Lopez left El Salvador, members of the Dieci-

ocho gang murdered his cousin in front of Aguinada-Lopez’s house as a “threat for
[Aguinada-Lopez] not to return” to El Salvador. Id.

206. Id. at 409.  Aguinada-Lopez’s purported groups were “male, gang-aged family
members of murdered gang members” and “male, gang-aged family members of
[Aguinada-Lopez’s] cousin Oscar.” Id.

207. See id. (noting the BIA’s conclusions that “both proposed family-based social
groups are not viable” and finding the circumstances of Aguinada-Lopez’s case indistin-
guishable from Antonio-Fuentes and Constanza, “the Eighth Circuit’s precedent deci-
sions . . . .”). See Antonio-Fuentes v. Holder, 764 F.3d 902, 905 (8th Cir. 2014) (rejecting
a family-based group because the petitioner failed to establish that gangs singled out
his family and, therefore determining that his family was indistinguishable from “ ‘any
other Salvadoran family that has experienced gang violence.’”); Constanza v. Holder,
647 F.3d 749, 754 (8th Cir. 2011) (per curiam) (reasoning that “a family that exper-
ienced gang violence” was not sufficiently particular to be perceived as a group by
society).

208. See Aguinada-Lopez v. Lynch, 814 F.3d 924, 927 (8th Cir. 2016) [hereinafter
Aguinada I], vacated and superseded, 825 F.3d 407 (8th Cir. 2016) (reasoning that the
BIA did not err in rejecting Aguinada-Lopez’s asylum claim because there was no
nexus).

209. Petition for En Banc Rehearing and also for Rehearing by Panel, Aguinada-
Lopez v. Lynch, 825 F.3d 407 (8th Cir. 2016) (No. 15-1095); Petitioner’s Motion for Stay
of Removal, Aguinada-Lopez v. Lynch, 825 F.3d 407 (8th Cir. 2016) (No. 15-1095).

210. See Judge Order, Aguinada-Lopez v. Lynch, 825 F.3d 407 (8th Cir. 2016) (No.
15-1095) (granting Aguinada-Lopez’s motion for a stay of removal “while the petition for
rehearing is pending”).  However, in the interim, Aguinada-Lopez was removed to El
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mately, the Eighth Circuit denied Aguinada-Lopez’s petition for re-
view and vacated its prior opinion.211  The Eighth Circuit assumed
Aguinada-Lopez’s proposed family-based groups were cognizable, but
affirmed the BIA’s denial of asylum for lack of sufficient nexus.212

III. ANALYSIS

Family satisfies the three-prong test for particular social groups
set forth in In re M-E-V-G-213 because family is indisputably made up
of individuals who share a common immutable characteristic—a fa-
milial relationship.214  Additionally, societies across the globe recog-
nize families as distinct groups.215  Moreover, family is a readily
identifiable group with a distinct benchmark separating family mem-
bers from everyone else.216  Thus, family-based groups that meet M-E-
V-G-’s three-prong test are prototypical particular social groups that
courts should not require to demonstrate an additional protected
ground for claiming asylum.217  Nevertheless, earlier this year, the

Salvador contrary to the court’s stay of removal. See Emergency Motion for Return of
Petitioner to the United States, Aguinada-Lopez v. Lynch, 825 F.3d 407 (8th Cir. 2016)
(No. 15-1095) (moving the Eighth Circuit to compel the government to return Aguinada-
Lopez to the United States).  The Eighth Circuit then directed “Respondent Loretta
Lynch . . . to immediately return Remberto Aguinada-Lopez to the United States.”
Judge Order, Aguinada-Lopez v. Lynch, 825 F.3d 407 (8th Cir. 2016) (No. 15-1095).
Aguinada-Lopez subsequently filed a motion to reopen before the BIA, which the BIA
granted. Judge Order, Aguinada-Lopez v. Lynch, 825 F.3d 407 (8th Cir. 2016) (No. 15-
1095).

211. Aguinada II, 825 F.3d at 408 n.1.
212. Id. at 409.  In reaching this assumption, the Eighth Circuit cited its own prior

precedent, Bernal-Rendon v. Gonzales, wherein the Eighth Circuit opined that “a nu-
clear family can constitute a social group” and recognized the immediate family as the
“prototype” of a social group. Id. (citing Bernal-Rendon v. Gonzales, 419 F.3d 877, 881
(8th Cir. 2005)).

213. 26 I. & N. Dec. 227 (B.I.A. 2014).
214. In re M-E-V-G-, 26 I. & N. Dec. 227, 237 (B.I.A. 2014).
215. See Crespin-Valladares v. Holder, 632 F.3d 117, 126 (4th Cir. 2011) (indicating

that family-based particular social groups meet the social distinction requirement be-
cause few groups are more “readily identifiable than the family.”).

216. See Hernandez-Ortiz v. I.N.S., 777 F.2d 509, 516 (9th Cir. 1985) (defining fam-
ily as a “small, readily identifiable group.”).

217. Compare In re Acosta, 19 I. & N. Dec. 211, 233 (B.I.A. 1985) (noting that “kin-
ship ties” are a paradigmatic common, immutable characteristic for a cognizable partic-
ular social group), with Aldana-Ramos v. Holder, 757 F.3d 9, 15 (1st Cir. 2014)
(clarifying that “[i]t is well established in the law of [the First] [C]ircuit that a nuclear
family can constitute a particular social group”); Vumi v. Gonzales, 502 F.3d 150, 155
(2d Cir. 2007) (recognizing that “the [BIA] has held unambiguously that membership in
a nuclear family may substantiate a social-group basis of persecution.”); Hernandez-
Avalos v. Lynch, 784 F.3d 944, 949 (4th Cir. 2015) (opining that “membership in a nu-
clear family qualifies as a protected ground for asylum purposes.”); Al-Ghorbani v.
Holder, 585 F.3d 980, 995 (6th Cir. 2009) (acknowledging that “[m]embership in the
same family . . . is widely recognized by the caselaw” as a particular social group); Ayele
v. Holder, 564 F.3d 862, 869 (7th Cir. 2009) (explaining that the Seventh “[C]ircuit rec-
ognizes a family as a cognizable social group”); Bernal-Rendon v. Gonzales, 419 F.3d
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Board of Immigration Appeals (“BIA”) recognized that there is ambi-
guity regarding whether family may qualify as a particular social
group and whether the nexus requirement, the condition that the per-
secution be on account of membership in a group, is different for fam-
ily-based groups.218  Seeking guidance on this subject, the BIA
specifically invited amicus curiae to address what the BIA itself
deemed to be a circuit split regarding the proper analysis for family-
based particular social groups.219

First, this Analysis will demonstrate that family membership is
an immutable characteristic.220  Second, this Analysis will show that
family membership is socially distinct.221  Then, this Analysis will il-
lustrate that family membership is defined with particularity.222  Af-
ter demonstrating that family meets the three-prong test for
particular social groups, this Analysis will subsequently argue the
BIA’s purported circuit split does not exist by illustrating that the
cases identified as creating a split merely add ambiguity to the issue
and do not directly contradict the well-settled precedent.223  Next, this
Analysis will examine the United States Court of Appeals for the
Eighth Circuit’s intracircuit inconsistency related to family-based so-
cial groups.224  Finally, this Analysis will recommend that the BIA is-
sue a precedential decision clarifying that family is a cognizable
particular social group and that the nexus requirement is satisfied
when an asylum seeker has shown persecution on account of member-
ship in the asylum seeker’s family.225

877, 881 (8th Cir. 2005) (noting that “a nuclear family can constitute a social group”);
Flores-Rios v. Lynch, 807 F.3d 1123, 1128 (9th Cir. 2015) (determining that “the family
remains the quintessential particular social group.”).

218. BIA Amicus Invitation at 1, Matter of L-A-, No. 16-01-11 (B.I.A. 2016).  The
BIA invited interested members of the public to address the issue:

Where an asylum applicant has demonstrated persecution because of his or her
membership in a particular social group comprised of the applicant’s family,
has he or she satisfied the nexus requirement without further analysis? Or
does the family constitute a particular social group only if the defining family
member also was targeted on account of another protected ground?

BIA Amicus Invitation at 1, Matter of L-A-, No. 16-01-11 (B.I.A. 2016).
219. See BIA Amicus Invitation at 1, Matter of L-A-, No. 16-01-11 (B.I.A. 2016) (re-

questing that amici specifically address a purported circuit split and “compare Her-
nandos-Avalos v. Lynch, 784 F.3d 944 (4th Cir. 2015), and Flores Rios v. Lynch, 807
F.3d 1123 (9th Cir. 2015), with Ramirez-Mejia v. Lynch, 794 F.3d 485 (5th Cir. 2015),
Lin v. Holder, 411 F. App’x 901 (7th Cir. 2011), and Malonga v. Holder, 621 F.3d 757
(8th Cir. 2010).”).

220. See infra notes 227-232 and accompanying text.
221. See infra notes 233-240 and accompanying text.
222. See infra notes 241-248 and accompanying text.
223. See infra notes 249-272 and accompanying text.
224. See infra notes 273-285 and accompanying text.
225. See infra notes 286-290 and accompanying text.
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A. FAMILY MEMBERSHIP: A CHARACTERISTIC THAT COURTS CANNOT

AND SHOULD NOT REQUIRE INDIVIDUALS TO CHANGE

To demonstrate membership in a particular social group for pur-
poses of asylum, an individual asylum-seeker must first show that the
proposed group is comprised of individuals who share a common im-
mutable characteristic.226  An immutable characteristic is a trait that
a group of individuals share, which the individuals either cannot
change about themselves or should not be forced to change because
the trait is central to who they are.227  Family is a group into which an
individual is born, and it is both fundamental to an individual’s iden-
tity and something that an individual cannot change about himself or
herself.228  Family bonds individuals by blood, through shared physi-
cal attributes, and by law.229  Moreover, history has recognized the
bonds of marriage, children, and family as central to the human condi-
tion.230  Therefore, family membership is an immutable
characteristic.231

226. In re M-E-V-G-, 26 I. & N. Dec. 227, 237 (B.I.A. 2014).
227. See In re Acosta, 19 I. & N. Dec. 211, 233 (B.I.A. 1985) (explaining how the BIA

interprets persecution for being a member of a particular social group).  The BIA specifi-
cally stated:

We interpret the phrase ‘persecution on account of membership in a particular
social group’ to mean persecution that is directed toward an individual who is a
member of a group of persons all of whom share a common, immutable charac-
teristic. The shared characteristic might be an innate one such as sex, color, or
kinship ties . . . . [W]hatever the common characteristic that defines the group,
it must be one that the members of the group either cannot change, or should
not be required to change because it is fundamental to their individual identi-
ties or consciences.

Id. (emphasis added).
228. See In re Acosta, 19 I. & N. Dec. at 233 (recognizing “kinship ties” as an exam-

ple of an innate, immutable characteristic).
229. Family, BLACK’S LAW DICTIONARY (8th ed. 2004) (defining family as “[a] group

of persons connected by blood, by affinity, or by law, esp. within two or three genera-
tions” or “[a] group consisting of parents and their children.”).

230. Obergefell v. Hodges, 135 S. Ct. 2584, 2594 (2015) (noting that “Confucius
taught that marriage lies at the foundation of government . . . this wisdom was echoed
centuries later and half a world away by Cicero, who wrote, ‘The first bond of society is
marriage; next, children; and then the family.’” (citing Cicero, DE OFFICIIS 57 (W. Miller
trans., Harvard Univ. Press 1913) (44 B.C.E.))).

231. Compare In re Acosta, 19 I. & N. Dec. at 233 (explaining that an immutable
characteristic is one “that the members of the group either cannot change, or should not
be required to change because it is fundamental to their individual identities or con-
sciences.”), with Gebremichael v. I.N.S., 10 F.3d 28, 36 (1st Cir. 1993) (opining that
“[t]here can, in fact, be no plainer example of a social group based on common, identifi-
able and immutable characteristics than that of the nuclear family.”), Crespin-Val-
ladares v. Holder, 632 F.3d 117, 124 (4th Cir. 2011) (reasoning that family ties are
“paradigmatically immutable” and pointing out that the BIA has “affirmed that family
bonds are innate and unchangeable.”), and Dep’t of Homeland Sec. Supplemental Brief
at 7, Matter of L-A-, No. 16-01-11 (B.I.A. Apr. 21, 2016) (conceding that membership in
an immediate family “usually is immutable,” reasoning that “it is generally not possible
to change the fact of who is one’s parent or child . . . . This type of family relationship is
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B. FAMILY: A DISCRETE AND NARROWLY-DEFINED SOCIAL GROUP

The second step in proving that an individual is a member of a
particular social group is demonstrating that the proposed group is
defined with particularity.232  In order to meet the particularity re-
quirement, the society in question must have commonly understood
and accepted definitions for the terms used to define the group.233

These terms should combine to describe a group that is subtle, yet has
clear boundaries.234  Undoubtedly, family satisfies the particularity
requirement because the characteristics defining family form a precise
benchmark, distinguishing those who fall within the family from those
who do not.235  Family is a quintessential example of a group that is
defined with particularity because family is a source of vital relation-
ships and common concerns for most individuals.236  Furthermore, the
United States Supreme Court has recognized that family is the vehicle
through which individuals instill and pass down moral and cultural
values.237  In fact, the Court has consistently opined that the Consti-
tution affords protection to the family because the family is deeply

generally fundamental to an individual’s identity, and is not a change that one should
be required to make.”).

232. In re M-E-V-G-, 26 I. & N. Dec. 227, 237 (B.I.A. 2014).
233. In re M-E-V-G-, 26 I. & N. Dec. at 239.
234. Id.  See, e.g., In re A-R-C-G-, 26 I. & N. Dec. 388, 393 (B.I.A. 2014) (acknowledg-

ing that “the terms used to describe the group—’married,’ ‘women,’ and ‘unable to leave
the relationship’—have commonly accepted definitions within Guatemalan society[,]”
the society at issue in that case, and that those “terms can combine to create a group
with discrete and definable boundaries.”).

235. Compare In re M-E-V-G-, 26 I. & N. Dec. at 239 (explaining that “[i]t is critical
that the terms used to describe the group have commonly accepted definitions in the
[relevant] society” and, thus, a group that is “amorphous, overbroad, diffuse, or subjec-
tive” will not satisfy the particularity requirement), and In re A-R-C-G-, 26 I. & N. Dec.
at 393 (recognizing the relationship status of “married” as having a commonly accepted
definition in Guatemalan society and, thus, satisfying the particularity requirement),
with Crespin-Valladares v. Holder, 632 F.3d 117, 125 (4th Cir. 2011) (opining that “[t]he
family unit . . . possesses boundaries that are at least as ‘particular and well-defined’ as
other groups whose members have qualified for asylum.”), and Dep’t of Homeland Sec.
Supplemental Brief at 8, Matter of L-A-, No. 16-01-11 (B.I.A. Apr. 21, 2016) (asserting
that “[a] defined family unit, such as an immediate family, ordinarily will satisfy the
requirement of particularity”).

236. See Gebremichael v. I.N.S., 10 F.3d 28, 36 (1st Cir. 1993) (recognizing that fam-
ily is “a prototypical example of a particular social group” because family is “a focus of
fundamental affiliational concerns and common interests for most people.” (quoting
Ravindran v. I.N.S., 976 F.2d 754, 761 n.5 (1st Cir. 1992) (internal quotations
omitted))).

237. Moore v. City of E. Cleveland, 431 U.S. 494, 503-04 (1977).
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grounded in America’s history and tradition as a nation.238  Hence,
family membership is defined with particularity.239

C. FAMILY MEMBERSHIP: RECOGNIZED AND PERCEIVED AS DISTINCT

AND IMPORTANT BY SOCIETIES WORLDWIDE

The third and final step in establishing membership in a cogniza-
ble particular social group is demonstrating that the proposed group is
socially distinct within the society in question.240  In order to be so-
cially distinct, society must perceive the group to be a unit; it must
recognize or set the group apart from others within the given soci-
ety.241  Societies recognize families as distinct groups.242  In fact, few
groups are more universally recognized than family.243  Moreover,
courts have an established history of recognizing that immediate fami-
lies are readily-identifiable groups.244  Additionally, the United States
Supreme Court has avowed the family as an inviolable group that
must be protected because it is fundamental to the history and tradi-
tion of the United States.245  The protection afforded to family is not

238. Moore, 431 U.S. at 503.  The Court explained, “the Constitution protects the
sanctity of the family precisely because the institution of the family is deeply rooted in
this Nation’s history and tradition.” Id.

239. Compare In re M-E-V-G-, 26 I. & N. Dec. at 239 (explaining that to meet the
particularity requirement, a “social group must be defined by characteristics that pro-
vide a clear benchmark for determining who falls within the group.”), and Dep’t of
Homeland Sec. Supplemental Brief at 8, Matter of L-A-, No. 16-01-11 (B.I.A. Apr. 21,
2016) (conceding that “it has long been recognized that certain family units are discrete
and have identifiable boundaries” and acknowledging that defined family units typi-
cally meet the particularity requirement), with Moore, 431 U.S. at 503 (clarifying that
the Constitution protects family units because family is a central component of Ameri-
can history and tradition).

240. In re M-E-V-G-, 26 I. & N. Dec. 227, 237 (B.I.A. 2014).
241. See In re M-E-V-G-, 26 I. & N. Dec. at 238 (explaining that in order to be so-

cially distinct a group need not be “ocularly visible” but must be perceived as a group by
society).

242. See In re C-A-, 23 I. & N. Dec. 951, 959 (B.I.A. 2006) (noting that “[s]ocial
groups based on innate characteristics such as . . . family relationship[s] are generally
easily recognizable and understood by others to constitute social groups.”).

243. See Crespin-Valladares v. Holder, 632 F.3d 117, 126 (4th Cir. 2011) (indicating
that family-based particular social groups meet the social distinction requirement be-
cause few groups are “more readily identifiable than the family.”).

244. See, e.g., Hernandez-Ortiz v. I.N.S., 777 F.2d 509, 516 (9th Cir. 1985) (defining
family as a “small, readily identifiable group”); In re C-A-, 23 I. & N. Dec. at 959 (opin-
ing that family-based social groups “are generally easily recognizable and understood by
others to constitute social groups.”); Aldana-Ramos v. Holder, 757 F.3d 9, 15 (1st Cir.
2014) (acknowledging that family ties “can be sufficiently permanent and distinct” to
constitute the “linchpin” of a particular social group (quoting Ruiz v. Mukasey, 526 F.3d
31, 38 (1st Cir. 2008))).

245. See Moore v. City of E. Cleveland, 431 U.S. 494, 503-04 (1977) (establishing
that “the Constitution protects the sanctity of family precisely because the institution of
the family is deeply rooted in this Nation’s history and tradition. It is through the fam-
ily that we inculcate and pass down many of our most cherished values, moral and
cultural.”).
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limited to the nuclear family, but extends to safeguard the equally
venerable relationships with uncles, aunts, cousins, and grandpar-
ents.246  Accordingly, family membership satisfies the third prong of
the particular social group test because it is socially distinct.247

D. THE BOARD OF IMMIGRATION APPEALS MISTOOK AMBIGUITY FOR A

CIRCUIT SPLIT BETWEEN THE UNITED STATES COURTS OF APPEALS

FOR THE FIFTH, SEVENTH, AND EIGHTH CIRCUITS AND THE UNITED

STATES COURTS OF APPEALS FOR THE FOURTH

AND NINTH CIRCUITS

Through critical analysis of Ramirez-Mejia v. Lynch,248 Yin Guan
Lin v. Holder,249 Malonga v. Holder,250 Hernandez-Avalos v.
Lynch,251 and Flores Rios v. Lynch252 it is clear that a circuit split
does not exist.253  In Ramirez-Mejia, the United States Court of Ap-

246. See Moore, 431 U.S. at 504 (explaining that relationships with uncles, aunts,
cousins, and grandparents receive Constitutional protection because “[o]urs is by no
means a tradition limited to respect for the bonds uniting the members of the nuclear
family.”).

247. Compare In re M-E-V-G-, 26 I. & N. Dec. at 238 (opining that “the ‘social dis-
tinction’ requirement considers whether those with a common immutable characteristic
are set apart, or distinct, from other persons within the society in some significant way.
In other words, if the common immutable characteristic were known, those with the
characteristic in the society in question would be meaningfully distinguished from those
who do not have it.”), and In re A-R-C-G-, 26 I. & N. Dec. 388, 394 (B.I.A. 2014) (explain-
ing that “[w]hen evaluating the issue of social distinction,” courts look to the available
evidence to decide whether the society in question “makes meaningful distinctions
based on the common immutable characteristics” of the group members), with In re
Acosta, 19 I. & N. Dec. 211, 233 (B.I.A. 1985) (explaining that “[t]he shared characteris-
tic might be an innate one such as sex, color, or kinship ties”) (emphasis added), In re C-
A-, 23 I. & N. Dec. at 959 (recognizing that family relationship-based social groups “are
generally easily recognizable and understood by others to constitute social groups.”),
and Dep’t of Homeland Sec. Supplemental Brief at 9, Matter of L-A-, No. 16-01-11
(B.I.A. Apr. 21, 2016) (conceding that “an immediate family relationship is a trait based
upon which virtually all societies draw significant distinctions such that it will gener-
ally meet the social distinction test.”).

248. 794 F.3d 485 (5th Cir. 2015).
249. 411 F. App’x 901 (7th Cir. 2011).
250. 621 F.3d 757 (8th Cir. 2010).
251. 784 F.3d 944 (4th Cir. 2015).
252. 807 F.3d 1123 (9th Cir. 2015).
253. Compare Ramirez-Mejia v. Lynch, 794 F.3d 485, 492 (5th Cir. 2015) (declining

to address whether family may constitute a particular social group), Yin Guan Lin v.
Holder, 411 F. App’x 901, 905-06 (7th Cir. 2011) (recognizing that “[i]t is true that the
family unit can constitute a social group,” but implying that a family-based group re-
quires an additional nexus by stating, “[a]ny harm that Lin faced arose from a personal
dispute between his father and his father’s creditors. Debtors who fear creditors do not
qualify for social group membership.”), and Malonga v. Holder, 621 F.3d 757, 763 (8th
Cir. 2010) (citing Malonga v. Mukasey, 546 F.3d 546, 553 (8th Cir. 2008)) (noting that
“the more likely that the society at large recognizes the alleged group (by, for example,
linguistic or kinship commonalities), the more likely that the group is a particular social
group” but not squarely addressing whether family is a cognizable social group), with
Hernandez-Avalos v. Lynch, 784 F.3d 944, 949 (4th Cir. 2015) (recognizing “that mem-
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peals for the Fifth Circuit concluded that Ramirez-Mejia did not
demonstrate that she was persecuted on account of her family mem-
bership.254  However, the Fifth Circuit did not reach the question of
whether Ramirez-Mejia’s family met the requirements of a particular
social group.255  Thus, this case does not directly address the issue of
whether family-based groups must show persecution on account of an
additional protected ground.256  In Yin Guan Lin, an unpublished de-
cision, the United States Court of Appeals for the Seventh Circuit de-
termined that Lin, the asylum applicant, did not meet the
requirements for a successful asylum claim.257  The Seventh Circuit
acknowledged that family may constitute a particular social group but
ultimately opined that Lin’s family membership was not the reason
for his persecution.258  In essence, because Lin’s father’s persecution
was not on account of a protected ground, Lin’s asylum claim failed.259

While the inclusion of this case in the BIA’s purported circuit split
suggests that this case is among cases that stand for the proposition
that family-based groups must meet an additional requirement, prior
published Seventh Circuit precedent recognizes family as a cognizable
social group.260

In Malonga, the United States Court of Appeals for the Eighth
Circuit considered Malonga’s asylum claim, which was based on the
protected grounds of political opinion and ethnicity.261  Malonga used
the fact that his family members were also persecuted as evidence of

bership in a nuclear family qualifies as a protected ground for asylum purposes.”), and
Flores Rios v. Lynch, 807 F.3d 1123, 1128 (9th Cir. 2015) (noting that “family remains
the quintessential particular social group” and rejecting the notion “that a family can
constitute a particular social group only when the alleged persecution on that ground is
intertwined with another protected ground.”) (internal quotation omitted).

254. Ramirez-Mejia, 794 F.3d at 492.
255. See id. (noting, “[w]e . . . do not address whether her family was a particular

social group.”).
256. Id.
257. Yin Guan Lin, 411 F. App’x at 906.  Lin’s proposed social group was “family

members of known Chinese debtors who fear punishment from creditors for outstanding
debt.” Id. at 905.

258. Id.
259. See id. at 905-06 (reasoning that “[a]ny harm that Lin faced arose from a per-

sonal dispute between his father and his father’s creditors. Debtors who fear creditors
do not qualify for social group membership.”).

260. Compare Ayele v. Holder, 564 F.3d 862, 869 (7th Cir. 2009) (noting that the
Seventh “[C]ircuit recognizes a family as a cognizable social group under the INA” (cit-
ing Torres v. Mukasey, 551 F.3d 616, 629 (7th Cir. 2008))), with Orellana-Monson v.
Holder, 685 F.3d 511, 522 (5th Cir. 2012) (employing flawed particular social group
analysis by stating that “Andres’s claim that he belongs to a social group consisting of
Jose’s family members is similarly problematic. Here the membership in a particular
family is derivative of Jose’s claim which we have already determined to lack particular-
ity.”), and Yin Guan Lin, 411 F. App’x at 905-06 (requiring Lin’s family-based claim to
be derivative of his father’s persecution).

261. Malonga II, 621 F.3d at 760.
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his own persecution due to political opinion and ethnicity, but he did
not argue that the persecution was on account of family member-
ship.262  The Eighth Circuit determined that there was not a sufficient
nexus between the disappearances and deaths of Malonga’s family
members and Malonga’s asserted protected grounds.263  Because
Malonga did not claim persecution on account of a family-based group,
the issue of whether family-based groups may be cognizable social
groups was not properly before the Eighth Circuit in this case.264

However, in Hernandez-Avalos, the United States Court of Ap-
peals for the Fourth Circuit recognized that an asylum seeker satisfies
the nexus requirement for a valid asylum claim when that individual
demonstrates persecution on account of the individual’s family mem-
bership.265  Upholding Hernandez-Avalos’s asylum claim, the Fourth
Circuit acknowledged that membership in a nuclear family qualifies
as a protected ground for purposes of asylum.266  The court noted that
Hernandez-Avalos’s membership in her nuclear family was at least
one main reason she was persecuted.267  In Flores-Rios, the United
States Court of Appeals for the Ninth Circuit clarified that family-
based particular social groups need not demonstrate that family mem-
bership is connected to another protected ground in order to constitute
a cognizable particular social group.268  In fact, the Ninth Circuit ex-
plicitly rejected the notion that a family-based group only constitutes
a cognizable particular social group when the persecution on a family-
based ground is coupled with another protected ground.269  Of course,
membership in a family-based particular social group may be inter-
twined with shared nationality, political opinion, race, religion, or
other protected ground.270  However, the Immigration and National-

262. Id. at 760, 763.  Notably, Malonga did not include family-based particular so-
cial group among the protected grounds for his asylum claim. Id. at 760.

263. Id. at 766.
264. Id. at 763.
265. Hernandez-Avalos, 784 F.3d at 949.  An asylum seeker, therefore, is not re-

quired to show an additional nexus between the persecution and an additional protected
ground—persecution on account of family ties is enough. Id. at 949 (quoting Quinteros-
Mendoza v. Holder, 556 F.3d 159, 164 (4th Cir. 2009)).

266. Id.
267. See id. at 950 (explaining that “Hernandez’s relationship to her son is why she,

and not another person, was threatened with death if she did not allow him to join Mara
18, and the gang members’ demands leveraged her maternal authority to control her
son’s activities.”).

268. Flores-Rios v. Lynch, 807 F.3d 1123, 1128 (9th Cir. 2015).
269. See Flores-Rios, 807 F.3d at 1128 (noting that the Ninth Circuit has “declined

to hold . . . that a family can constitute a particular social group only when the alleged
persecution on that ground is intertwined with another protected ground.”) (internal
quotation omitted).

270. See 8 U.S.C. § 1101(a)(42)(A) (2012) (setting forth the protected grounds of
“race, religion, nationality, membership in a particular social group, or political opin-
ion”) (emphasis added).
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ity Act (“INA”) by no means requires that family-based asylum seek-
ers show more than one protected ground.271

E. INCONSISTENCY WITHIN THE UNITED STATES COURT OF APPEALS

FOR THE EIGHTH CIRCUIT FURTHER ILLUSTRATES WHY THE BOARD

OF IMMIGRATION APPEALS MUST ISSUE A PRECEDENTIAL

DECISION, EVEN IN THE ABSENCE OF A CIRCUIT SPLIT

Although a circuit split does not exist, the United States Court of
Appeals for the Eighth Circuit’s inconsistent treatment of family-
based particular social groups illustrates why the BIA must neverthe-
less resolve the ambiguity on this issue.272  In 2005, the Eighth Cir-
cuit in Bernal-Rendon v. Gonzales273 plainly recognized that family-
based groups can constitute viable particular social groups.274  Nota-
bly, the Eighth Circuit’s determination in Bernal-Rendon aligned with
the BIA’s then longstanding precedent recognizing that family is a
prototypical example of a particular social group.275 However, in
2011, the Eighth Circuit in Constanza v. Holder276 departed from
Bernal-Rendon and determined that the family-based group in that
case was not a cognizable particular social group.277  This proved
problematic because in Constanza, the Eighth Circuit reached this de-

271. Id.
272. Compare Bernal-Rendon v. Gonzales, 419 F.3d 877, 881 (8th Cir. 2005) (estab-

lishing that “a nuclear family can constitute a social group” and that “the immediate
members of a certain family” is the “prototype” of a particular social group), and Con-
stanza v. Holder, 647 F.3d 749, 754 (8th Cir. 2011) (determining that “Constanza’s fam-
ily is no different from any other Salvadoran family that has experienced gang violence.
Thus, Constanza’s family lacks the visibility and particularity required to constitute a
social group.”), with 8 C.F.R. § 1003.1(d)(1) (establishing that the BIA must issue prece-
dent decisions to “provide clear and uniform guidance . . . on the proper interpretation
and administration of the [INA] and its implementing regulations.”).

273. 419 F.3d 877 (8th Cir. 2005).
274. Bernal-Rendon, 419 F.3d at 881.  The court relied upon precedent from the

United States Courts of Appeals for the First and Ninth Circuits to support this deter-
mination. Id.  See Gebremichael v. I.N.S., 10 F.3d 28, 36 (1st Cir. 1993) (stating that
there is “no plainer example of a social group” than “nuclear family.”); see also Sanchez-
Trujillo v. I.N.S., 801 F.2d 1571, 1576 (9th Cir. 1986) (regarding “the immediate mem-
bers of a certain family” as a prototypical social group).

275. Compare In re Acosta, 19 I. & N. Dec. 211, 233 (B.I.A. 1985) (interpreting per-
secution due to membership in a particular social group to mean persecution directed
toward an individual member of a group that shares an immutable characteristic, and
using “kinship ties” as an example of an immutable characteristic), with Bernal-
Rendon, 419 F.3d at 881 (recognizing that family is the clearest “example of a social
group based on common, identifiable and immutable characteristics”) (internal quota-
tion omitted).

276. 647 F.3d 749 (8th Cir. 2011).
277. Compare In re C-A-, 23 I. & N. Dec. 951, 959 (B.I.A. 2006) (noting that family-

based groups can satisfy the social visibility requirement because “groups based on in-
nate characteristics such as . . . family relationship[s] are generally easily recognizable
and understood by others to constitute social groups.”), with Constanza, 647 F.3d at 754
(reasoning that “Constanza’s family is no different from any other Salvadoran family
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termination by conflating the particular social group analysis with the
nexus analysis.278  In 2014, in Antonio-Fuentes v. Holder,279 the
Eighth Circuit overlooked BIA precedent to retrace its flawed reason-
ing from Constanza.280  However, in 2016 in Aguinada-Lopez v.
Lynch,281 the Eighth Circuit recalled its previous acknowledgment of
family as a cognizable social group.282 The Aguinada-Lopez court as-
sumed without deciding that Aguinada-Lopez’s family-based social
group was a cognizable particular social group but did not reach the
issue because of perceived problems with the nexus requirement.283

While recognizing Bernal-Rendon was a step in the right direction, the
Eighth Circuit’s problematic divergence of outcomes exemplifies the
BIA’s obligation to abrogate the ambiguity for family-based social
groups.284

The majority of circuits to address this issue have determined
that membership in a family-based group satisfies the requirements of
a cognizable particular social group.285 However, due to the confusion

that has experienced gang violence. Thus, Constanza’s family lacks the visibility and
particularity required to constitute a social group.”).

278. Compare In re M-E-V-G-, 26 I. & N. Dec. 227, 237 (B.I.A. 2014) (establishing
the three-prong test for cognizable particular social groups), In re W-G-R-, 26 I. & N.
Dec. 208, 218 (B.I.A. 2014) (explaining the importance of analyzing the three-prong par-
ticular social group test separately from the nexus analysis, and specifically stating “we
must separate the assessment whether an applicant has established the existence of
one of the enumerated grounds . . . from the issue of nexus”), and Brief for National
Justice For Our Neighbors et al. as Amici Curiae at 13, Matter of L-A-, No. 16-01-11
(B.I.A. Feb. 25, 2016) (noting that the Eighth Circuit’s decision in “Constanza is in ten-
sion with Bernal-Rendon’s clear holding and rests on principles rejected by the [BIA] in
M-E-V-G- and W-G-R-; therefore, it cannot now support an argument that family-alone
is not a particular social group.”), with Constanza, 647 F.3d at 753-54 (conflating the
nexus analysis with the social group analysis by addressing whether Constanza was
“specifically targeted” because of his family membership instead of first determining
whether Constanza’s asserted family-based group was even a particular social group).

279. 764 F.3d 902 (8th Cir. 2014).
280. Antonio-Fuentes v. Holder, 764 F.3d 902, 905 (8th Cir. 2014).  The court rea-

soned, “Fuentes, like the alien in Constanza, did not establish that gangs specifically
targeted his family as a group . . . . Fuentes failed to show that his family is ‘different
from any other Salvadoran family that has experienced gang violence.’” Antonio-Fuen-
tes, 764 F.3d at 905 (quoting Constanza, 647 F.3d at 754).

281. 825 F.3d 407 (8th Cir. 2016).
282. See Aguinada-Lopez v. Lynch, 825 F.3d 407, 409 (8th Cir. 2016) (citing Bernal-

Rendon, 419 F.3d at 881) (establishing that “a nuclear family can constitute a social
group” and that “the immediate members of a certain family” is the “prototype” of a
particular social group).

283. Aguinada II, 825 F.3d at 409.
284. See 8 C.F.R. § 1003.1(d)(1) (establishing that the BIA, “through precedent deci-

sions, shall provide clear and uniform guidance to the [government], the immigration
judges, and the general public on the proper interpretation and administration of the
[INA] and its implementing regulations.”) (emphasis added).

285. See Aldana-Ramos v. Holder, 757 F.3d 9, 15 (1st Cir. 2014) (clarifying that “[i]t
is well established in the law of [the First] [C]ircuit that a nuclear family can constitute
a particular social group”); Vumi v. Gonzales, 502 F.3d 150, 155 (2d Cir. 2007) (recogniz-
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on this issue, the BIA should, following the plain language of the INA,
issue a precedential decision clarifying that the nexus requirement is
satisfied when an asylum seeker has shown persecution on account of
membership in the asylum seeker’s family.286  In a supplemental brief
to the BIA addressing the purported circuit split, the Department of
Homeland Security (“DHS”) itself unequivocally recognized that fam-
ily can be a cognizable social group under the INA.287  The DHS fur-
ther advised that an asylum seeker satisfies the nexus requirement if
she can establish that family membership was at least one central
reason for the persecution.288  Although even the DHS concedes that
family-based groups may be cognizable particular social groups, for
the sake of clarity, the BIA must issue a precedential decision to re-
solve the ambiguity in the Fifth, Seventh, and Eighth Circuits.289

ing that “the [BIA] has held unambiguously that membership in a nuclear family may
substantiate a social-group basis of persecution.”); Hernandez-Avalos v. Lynch, 784
F.3d 944, 949 (4th Cir. 2015) (opining that “membership in a nuclear family qualifies as
a protected ground for asylum purposes.”); Al-Ghorbani v. Holder, 585 F.3d 980, 995
(6th Cir. 2009) (acknowledging that “[m]embership in the same family . . . is widely
recognized by the caselaw” as a particular social group); Ayele v. Holder, 564 F.3d 862,
869 (7th Cir. 2009) (explaining that the Seventh “[C]ircuit recognizes a family as a cog-
nizable social group”); Bernal-Rendon v. Gonzales, 419 F.3d at 881 (noting that “a nu-
clear family can constitute a social group”); Flores-Rios v. Lynch, 807 F.3d 1123, 1128
(9th Cir. 2015) (determining that “the family remains the quintessential particular so-
cial group.”).

286. See 8 C.F.R. § 1003.1(d)(1) (establishing that the BIA, “through precedent deci-
sions, shall provide clear and uniform guidance to the [government], the immigration
judges, and the general public on the proper interpretation and administration of the
[INA] and its implementing regulations.”) (emphasis added).

287. See Dep’t of Homeland Sec. Supplemental Brief at 22, Matter of L-A-, No. 16-
01-11 (B.I.A. Apr. 21, 2016) (conceding that “in many, if not most societies, an immedi-
ate family unit will qualify as a cognizable particular social group.”).

288. See Dep’t of Homeland Sec. Supplemental Brief at 22, Matter of L-A-, No. 16-
01-11 (B.I.A. Apr. 21, 2016) (admitting that if an asylum applicant establishes that
“membership in a cognizable family-based particular social group is at least one central
reason for the persecution suffered or feared, then the applicant has, in fact, satisfied
the nexus requirement . . . [and] need not additionally demonstrate . . . another pro-
tected ground.”).

289. Compare Ramirez-Mejia v. Lynch, 794 F.3d 485, 492 (5th Cir. 2015) (declining
to address whether family may constitute a particular social group), Yin Guan Lin v.
Holder, 411 F. App’x 901, 905-06 (7th Cir. 2011) (requiring Lin’s family-based claim to
be derivative of his father’s persecution), and Malonga v. Holder, 621 F.3d 757, 763 (8th
Cir. 2010) (failing to squarely address whether family is a cognizable social group, but
noting that kinship commonalities increase the likelihood that the proposed group is a
cognizable social group), with Dep’t of Homeland Sec. Supplemental Brief at 22, Matter
of L-A-, No. 16-01-11 (B.I.A. Apr. 21, 2016) (recognizing that family qualifies as a valid
particular social group “in many, if not most societies”), and 8 C.F.R. § 1003.1(d)(1) (es-
tablishing that the BIA, “through precedent decisions, shall provide clear and uniform
guidance to the [government], the immigration judges and the general public, on the
proper interpretation and administration of the [INA] and its implementing regula-
tions.”) (emphasis added).
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IV. CONCLUSION

The first President of the United States, George Washington, en-
visioned that the United States would stand as a sanctuary for indi-
viduals who fled their home countries because of persecution.290  To
this day, the United States remains a nation that offers asylum to in-
dividuals fleeing persecution.291  However, today, asylum seekers
must prove that they were persecuted and demonstrate a nexus be-
tween the persecution and a protected ground.292  The legal test for
cognizable particular social groups is especially difficult for asylum
seekers to pass.293  An asylum seeker’s particular social group must
be comprised of individuals who share a common immutable charac-
teristic, defined with particularity, and socially recognizable within
the asylum seeker’s society.294

An individual’s family is something about the individual, which
cannot and should not be required to change; family relationships are
immutable.295  In addition, family membership is clearly defined and
understood by societies to have discreet and definable boundaries.296

Moreover, societies worldwide recognize families as distinct and im-
portant groups.297  Therefore, family is the prototypical example of a
particular social group for purposes of an asylum claim and courts
should not require family-based groups to demonstrate an additional
protected ground for claiming asylum.298

Early last year, the Board of Immigration Appeals (“BIA”) recog-
nized that there is ambiguity regarding whether family may qualify as
a particular social group and whether the nexus requirement, the con-
dition that the persecution be on account of membership in a group, is
different for family-based groups.299  Seeking guidance on this sub-
ject, the BIA specifically invited amicus curiae to address what the
BIA itself deemed to be a circuit split regarding the proper analysis for
family-based particular social groups.300  Despite the BIA’s concern
that there is a circuit split related to whether family-based asylum
claims should also contain persecution on the basis of an additional
protected ground, the cases that supposedly create this split either do
not directly address this issue or are outlier cases, in conflict with

290. See supra notes 1-2 and accompanying text.
291. See supra note 3 and accompanying text.
292. See supra note 3 and accompanying text.
293. See supra note 4 and accompanying text.
294. See supra notes 4-5 and accompanying text.
295. See supra notes 6, 226-231 and accompanying text.
296. See supra notes 8, 232-239 and accompanying text.
297. See supra notes 7, 240-247 and accompanying text.
298. See supra note 9 and accompanying text.
299. See supra note 10 and accompanying text.
300. See supra note 11 and accompanying text.
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their own circuit precedent.301  Therefore, the BIA should resolve this
ambiguity in circuit authority by siding with the majority of circuits in
holding that family constitutes a particular social group regardless of
whether the family members were persecuted on the basis of an addi-
tional protected ground.302

Rachel M. Lee—’17

301. See supra notes 249-284 and accompanying text.
302. See supra notes 12, 285-289 and accompanying text.


