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I. STATEMENT OF JURISDICTION

Plaintiff/Appellee Agustin Bermudez accepts the Statement of Jurisdiction of

Defendant/Appellant Luis Salazar.

I STATEMENT OF THE CASE

Appellee accepts the Statement of the Case of the Appellant.

III. PROPOSITIONS OF LAW

1. To create a contract, there must be an offer and acceptance; there must also be a meeting

of the minds or a binding mutual understanding between the parties to the contract. Hoeft

v. Five Points Bank, 248 Neb. 772,539 N.W.2d 637 (1995); Cimino v. FirsTierBank, 247

Neb. 797, 530 N.W.2d 606 (1995).

[However], the question of consideration has never been dependent upon whether the

promisor considered the benefit received sufficient, but only whether, as a matter of law,

the promisee suffered a detriment or did anything which he was not otherwise required to

do, no matter how significant in fact was the detriment or promise. Kissinger v. Genetic

Evaluation Center. Inc., 260 Neb. 431,618 N.W.2d 429 (2000).

A bind mutual understanding or meeting of the minds sufficient to establish a contract

requires no precise formality or express utterance from the parties themselves as to all of

the details of the proposed agreement, it may be implied from the conduct and

surrounding circumstances. . . . Likewise, the acceptance of an offer may be shown by

words, conduct, or acquiescence indicating agreement. Hoeft v. Five Points Bank, 248

Neb. 772,779, 529 N.W.2d 637 (1996) citing Lindsay Insurance Agency v. Mead, 244

Neb.645, 652,508 N.W.2d 820,825 (1993).
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4. The measure of damages is the value of the property that was converted at the time that

the property was converted. Imperial Empire Trading Co. v. City of Omaha, 246 Neb.

9t9, 921, 524 N.W.2 d 374, 316 (1994).

IV. STATEMENT OF FACTS

Appellee Bermudez and the Appellant started the process of opening La Fiesta Restaurant

in Plattsmouth, Nebraska around June or July of 2011, the restaurant opened for business in

August or September of 201 I . (60: I 3- 16). Appellee Bermudez and his mother paid for $66,900

worth of services to open the restaurant. (45:25, 46:1-2). Money expended by Appellee

Bermudez for the opening also included payments for labor, equipment, plumbing, and

electrician work. (46:9-14). Appellee Bermudez also provided money from his personal bank

account to fund the La Fiesta account. (63:2-15). Appellee Bermudez testified that he and the

Appellant met with the Appellee Bermudez's mother and sister and reviewed the receipts for

opening the restaurant and that these receipts provided the $66,900 that was necessary to

purchase fifty percent (50%) of the restaurant. Appellee Bermudez also testified that these four

individuals agreed upon the sum of $66,900. (56:4-24).

On December 1, 2011, the Appellee Bermudez and Appellant met at an accountant's

office, at the insistence of the Appellant for the purpose of drafting an agreement for the buyout

of fifty percent (50%) of La Fiesta. (61:4-12). The Appellant signed the agreement in front of a

notary, the agreement states: "This letter is to attest that I, Luis Salazar owe and will pay back

money which was borrowed from Agustin Bermudez in the amount of $66,900.00. The purpose

of this loan was to open the Mexican Restaur4nt currently known as La Fiesta Restaurant located

at902 Suite B Chicago Ave, Plattsmouth Nebraska." (E1, 28:6-9).In addition to the notarized

agreement, the Appellant wrote and signed three checks that totaled the amount of $66,900.00.



(E2, 30:9-15, E3, 32:21-25, E4, 32: 2l-25). The first check was written for $52,900, the second

for $10,000 and the third check for $4,000. The first check for $52,900 was cashed by Appellee

Bermudez. The Appellant placed a stop payment on the second and third checks, totaling

$14,000. The Appellant admitted on the record that he asked his accountant to prepare the

notarized agreement, and he also admitted that he wrote out and signed the three checks, while

stating the checks were given in good faith. (75:2-25,76:l-24). The Appellant further testified

that the checks were written for the purpose of obtaining fifty percent (50%) of the restaurant

from Appellee Bermudez and Appellee Bermudez's mother. (76:25,77:l-24).

The Appellant argues that he cancelled the two of the three checks because he discovered

that Appellee Bermudezhad taken items from the restaurant. (74:5-21). There was no language

in the parties' agreement indicating that the restaurant would be stocked, the Appellant asserted

that he didn't have this language written into the agreement because he trusted Appellee

Bermudez. (77:25, 78:l-14). The Appellant admitted that he never did an inventory of the

restaurant to know what was missing. (127:5-16). He also admitted that he knew there were

items missing from the restaurant before he had the accountant draft the agreement that he

signed. (128 10-24). The Appellant did not provide any proof of the missing items, but stated

that he believed Appellee Bermudez and Appellee Porras were responsible. (113: 18-19). The

Appellant admitted on record that he had no evidence that Appellee Porras was involved in any

alleged theft. (128:25, 129:1-25, 130:1). 
,

The Appellant introduced two books into evidence that he claimed were two sets of

books for the restaurant. (94:13-25,F9,96:15, 99:6-9, El0, 96:19-22, 996-9). The Appellant

could not state with any degree of certainty that Exhibit 9 was a book for La Fiesta nor if it

belonged to another of the Plaintifls restaurants in Clariton, Iowa. (ll5:24-25,116:l-25). The



Appellant admitted that he altered these books with "september" and "earnings" and also

possibly "Malo", which was featured on the cover of one of the books. (116:7-2l). The

Appellant further admitted to making erasure marks and writing on Exhibit 9. (117:1-16). These

books were never taken to a professional auditor, nor were they taken to authorities to be

prosecuted, in fact the Appellant argued that credit card receipts were the proof that

demonstrated the books belonged to La Fiesta. (120 l-17). These credit card statements were

never offered as proof by the Appellant. Appellee Bermudez testified that while he was

responsible for accounting these books, that the books were turned into an accountant at the end

of each month. (147:5-11). Appellee Bermudez also testified that he believed one of the books

belonged to his restaurant in Clariton, Iowa and not to La Fiesta. (148:1-6).

Finally, the Appellant alleges that Appellee Bermudez forged his (Appellant/Luis

Salazar's) name on the lease agreement for an ice machine. The Appellant testified that he did

not know who signed for the ice machine that he alleged Appellee Bermudez forged his name

for. (120: 25, T2l: 1-9).

V. ARGUMENT

A. THE DISTRICT COURT SHOULD BE AFFIRMED AS THERE IS AN

ENFORCEABLE CONTRACT BETWEEN THE PLAINTIFF AND THE

DEFENDANT

"To create a contract, there must be an offer and acceptance; there must also be a meeting

of the minds or a binding mutual understanding between the parties to the contract." Hoeft v.

Five Point Bank, 248 Neb. 772, 539 N.W.2d 637 (1995); Cimino v. FirstTier Bank, 247 Neb.

797, 530 N.W.2d 606 (1995). Hoeft v. Five Point Bank further states that a meeting of the minds

does not have to be written but can be implied from the conduct of the parties and the



surounding circumstances, and that "words, conduct, or acquiescence indicating agreement"

may show acceptance of an offer. ld at 779.

Consideration

"[However], the question of consideration has never been dependent upon whether

promisor considered the benefit received sufficient, but only whether, as a matter of law,

promisee suffered a detriment or did anything which he was not otherwise required to do, no

matter how significant in fact was the detriment or promise." Kissinger v. Genetic Eval. Ctr., 206

Neb.431,618 N.W.2d 429 (2000). Consideration in this case is evidenced by the notarized

agreement signed by the Appellant. "This letter is to attest that I, Luis Salazar owe and will pay

back money which was borrowed from Augustin Bermudez in the amount of $66,900.00. The

purpose of this loan was to open the Mexican Restaurant currently known as La Fiesta

Restaurant located at 902 Suite B Chicago Av, Plattsmouth Nebraska." (E1 ,28 6-9).

The Appellant testified that it was his idea to go to the accountant to have the notarized

agreement drafted; he further admitted that he signed the agreement. The Appellant, through his

actions of signing the notarized document, evidences an acknowledgment that he (Appellant)

owed the Appellee the agreed upon sum of $66,900.00 and that he was going to pay the Appellee

this sum. The Appellee was under no legal obligation to provide investment capital for the

opening of the restaurant, nor was he under an obligation to put his personal funds into the La

Fiesta account. The Appellee suffered a detriment of $14,000.00 when the Appellant ordered a

stop payment on two of the three checks he wrote to the Appellee. These checks, the Appellant

testified, were for the purpose of obtaining fifty percent (50%) of the restaurant from the

Appellee and the Appellee's mother. The actions of having the notarized agreement drafted and

the

the



signing the agreement demonstrate that there is adequate consideration for the formation of an

enforceable contract.

The Appellee and the Appellant testihed that they were in what was essentially a

partnership for investing and owning La Fiesta. The Appellant testified that he signed the

notarized agreement and signed the check for the purpose of obtaining fifty percent (50%) of the

restaurant. Surely, obtaining half of the ownership interest in a restaurant for the sum of

$66,900.00 would be considered "bargaining" between the two parties. This essentially

constituted a buy/sell agreement. This partnership and bargaining between the parties constitutes

consideration and is not past consideration as the Appellant contends.

Mepting of the Minds

The Appellee and the Appellant had a meeting of the minds necessary to form an

enforceable contract. The Appellee testified that he, the Appellant, the Appellee's mother, and

Appellant's sister met and reviewed receipts for the costs of opening the restaurant. He fuither

testified that these individuals agreed upon the sum of $66,900.00 as a sufficient sum for the

Appellant to essentially buyout half of the ownership in La Fiesta because that was the sum of

the receipts provided in this meeting.

"A binding mutual understanding or meeting of the minds sufficient to

establish a contract require no precise formality or express utterance from

the parties themselves as to all of the details of the propose agreement, it

may be implied from the conduct and surrounding circumstances

Likewise, the acceptance of an offer may be shown by words, conduct, or

acquiescence indicating agreement." Hoeft v. Five Points Bank, 248 Neb.



772, 779,529 N.W.2d 637 (1996) citing Lindsay Insurance Agenc), v.

Mead, 244 Neb. 645,652,508 N.W.2d 820,825 (1993).

The Appellant's conduct of suggesting an agreement be drafted by an accountant,

his signing of said agreement in front of a notary public, and writing three checks payable

to the Appellee in a sum equal to $66,900.00, the agreed upon amount, evidence that

there was a meeting of the minds between the parties. Acceptance of the offer of

$66,900.00 is shown through the Appellant's conduct and acquiescence, including his

writing three checks for that sum. The Appellant's actions of signing the notarized

agreement and writing out the three checks to the Appellee were deliberate and show his

intention to accept responsibility to pay the Appellee the $66,900.00 for the purpose of

obtaining half of the ownership in La Fiesta.

The Appellant contends that a meeting of the minds does not exist in the present

case because of the issue of the alleged missing restaurant stock, and the fact that it was

not in the notarized agreement. The Appellant testified in Court that he did not put any

language for the restaurant stock in the notarized agreement because he trusted the

Appellee. He continued by stating that he never took inventory of the restaurant, and that

he knew some items were missing before the agreement was drafted between himself and

the Appellee and before he wrote out the three checks.

As the Appellant stated in his brief, "However if one party is unaware of the

existence of certain facts or conditions the Nebraska Supreme Court has ruled that fact is

enough to vitiate an oral contract even if the certain other larger terms of the agreement

have been memorialized." The Appellant's knowledge of the alleged lack of stock in the

restaurant prove that this stock was not genuinely contemplated by the parties as part of



the agreement they reached. Furthermore, the Appellant failed to provide any proof that

any stock was actually missing from the restaurant. He did not make an inventory of the

restaurant to have knowledge of what was or was not in the restaurant, nor did he present

anything at trial to demonstrate that anything from the restaurant was in fact missing.

B. THE DISTRICT COURT WAS CORRECT IN FINDING THERE WAS

INSUFFICIENT EVIDENCE TO PROVE THE APPELANT'S COUNTER-

CLAIMS

First, the Appellant claimed a theory of Conversion, alleging that the Appellee

took more than $10,000.00 worth of items from the restaurant. The Appellant did not

provide any manner of proof at trial that there was any theft by the Appellee or any other,

party. The Appellant made accusations of theft, claimed that he knew of said theft before

an agreement was entered between the parties, but that was essentially the extent of his

case on this issue.

As the Appellant correctly states in his brief, three elements must be met for

conversion to be proved: (1) an unauthorized taking property, (2) extended

dominion/control over property, and (3) property was never returned. (Appellant's Brief

Pages 14-15) The Appellant failed to prove that any items were actually taken from the

restaurant, that any control was exercised over restaurant property, nor that any property

allegedly taken was not retumed.

The Appellant admitted that he never took inventory of the stock in the restaurant.

The lack of inventory being taken logically leads to the conclusion that there could be no

proof of what, if anything, was stolen, not the value of these objects. He cannot prevail on

a claim of conversion, as the measure of damages is the value of the property that was



converted at the time that the property was converted. Imperial Empire Tradine Co. v.

City of Omaha, 246 Neb. 919,921,524, N.W.2d314,316 (1994).

On the issue of the ice machine, the Appellant admitted in Court that he did not

know who signed his named to the lease agreement, and could not definitely say that it

was the Appellee that did so.

Next, the Appellant claimed that the Appellee breached a fiduciary duty by

claiming that the Appellee stole over $18,000 from La Fiesta. At trial, the Appellant

failed to prove that there was a breach of fiduciary duty by the Appellee. In fact, the

Appellant admitted at trial that he did not know for certain if Exhibit 9 was a La Fiesta

book or if it was a bqok for one of the Appellee's restaurants in Clariton, Iowa. The

Appellant also admitted to altering and erasing portions of the books The Appellant

testified that he had credit card statements that show the books were for La Fiesta. but he

failed to show this proof in Court.

While the Appellee did admit that he did the accounting for the restaurant for

some time, he also testified that at the end of each month any accounting prepared by him

was tumed into an accountant. The Appellee also testified that he believed one of the

books claimed by the Appellant to be from La Fiesta, was actually from one of the

Appellee's restaurants in Clariton, Iowa. The Appellant testified that he never had the

books professionally audited nor did he take the books to authorities. Because the

Appellant failed to prove that $18,000.00 was taken from La Fiesta by the Appellee, he

also failed to show that injury was caused and therefore fails on his claim of breach of

fiduciary duty.



VI. CONCLUSION

There was no abuse of discretion or reversible error by the trial court. The Plaintiff/

Appellee Bermudez respectfully requests that the Judgment of the Trial Court be affirmed.

DATED tni, )JY*uv or tueust, 2016
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