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The Nebraska Tax Equalization and Review Commission ("Commission") called the 

above-captioned case for a hearing on the merits of the appeal in the City of No11h Platte. 

Lincoln County, Nebraska. on the l '1 day of July. l 999, pursuant to a Notice of Hearing issued 

the 26111 day of March, l 999. 

David D. Johnson ("Taxpayer") appeared personally at the hearing and with counsel, and 

the Chase County Board of Equalization appeared through the Chase County Attorney. During 

the hearing, the Commission took judicial notice of certain information, and each of the parties 

was afforded the opportunity to present evidence and argument. Each party \Vas also afforded 

the opportunity to cross-examine witnesses of the opposing party as required by lmv. 

Neb. Rev. Stat. ~77-5018 ( 1998 Cum. Supp.), requires that ewry final decision and 

order entered by the Commission which is adverse to a party be stated in writing or on the record 

and be accompanied by findings of fact and conclusions of law. The Commission, after 

receiving the exhibits and hearing evidence and argument, entered its Findings of Fact, 

Conclusions of Law, and a Final Order on the merits of the appeal in this case, \vhich were in 

substance as follows: 
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FINDINGS OF FACT 

From the record, the Commission finds and determines as follows: 

A. 
PROCEDURAL FINDINGS 

I. That the Chase County Assessor ("Assessor") proposed valuing the subject property in 

the amount ofS239.513 for purposes of taxation as of January L 1998 ("assessment 

date"). (El). 

I That Taxpayer timely filed a protest of the proposed valuation. and requested that the 

subject property be valued in the amount of S 190.000. (EI). 

3. That the basis of the protest was the allegation that the subject property was overvalued 

since no home in the County sold for more than S 195,000: the pool was overvalued; "no 

land w/ existing property;" and overvaluation of ""additional features" including fireplace. 

(El). 

-L That the County denied the protest. (EI). 

5. That thereafter. the Taxpayer timely filed an appeal of the County's decision to the 

Commission. (Appeal Form). 

B. 
SUBSTA'.\TIYE FINDI'.\GS A\TD FACTUAL CONCLUSIONS 

I. That Taxpayer is the owner of record of certain residential real property located on 

leased land \Vhich is legally described as Pt SW Y4 PT SE \Zi Section 32, Township 7; 

Range 38, in Chase County. Nebraska (''subject property"). 
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, That the County Assessor is required to utilize "professionally accepted mass appraisal 

methods" in the valuation of real property. Neb. Rev. Stat. §77-102 (1998 Cum. Supp.). 

3. That the Income Approach, the Sales Comparison Approach, and the Cost Approach are 

all professionally accepted mass appraisal methods. Neb. Rev. Stat. §77-102 ( 1998 Cum. 

Supp.). 

-J.. That the Income Approach is not typically used for owner-occupied residential property. 

5. That the Sales Comparison Approach requires information regarding the sale of 

.. comparable property." .. Comparable properties." under professionally accepted mass 

appraisal methods. share .. o\·erall quality. architectural attracti\eness. age. size. 

amenities. functional utility. and physical condition." Prop. l"a!.. p. 98. 

6. That the subject property is a 3 year old. -J..000 square foot story and a ha! f residential 

property with eleven-inch concrete walls with styrofoam insulation (which is a new and. 

unique construction feature). 3 and a half bathrooms. and a 26' x 45' indoor room with a 

swimming pool. ( E2:3) 

7. Taxpayer's .. comparables:· among other differences. range in age from 2 years to 33 

years: range in style from a ranch to a split level to a story and a half. Although 

Taxpayer's expert made some adjustments for these variations. no time adjustments \vere 

made. and insufficient e\·idence was offered which v,:ould support the amount of the 

adjustments which \Vere made. 

8. The Commission concludes that these "comparables" are not comparable to the subject 

property due to the significant differences between the ·'comparables" and the subject 

property. 
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9. That from the record before the Commission, there is insufficient competent, credible 

evidence upon which an opinion of value under the Sales Comparison Approach may be 

determined. 

I 0. That the Cost Approach "usually \Vorks best for newer improvements, because 

construction costs are easier to estimate and there is less depreciation. This approach is 

especially useful for appraisal of properties for which sales and income data are scarce." 

Property Assessment Valuation. 211
J Ed., ("Prop. Val."), p 127. 

11. That the Commission finds and determines from the record before it that the Cost 

Approach is the most appropriate valuation methodology for the subject property as of 

the assessment date. 

12. That both the County and the Taxpayer's expert utilized a .'v!arslwll-Slrift costing manual 

to reach an opinion of value under the Cost Approach. (E2: E3). 

13. That the .'vfarslwll-S,r(lt Residential Cost Handbook's cost factors are updated quarterly. 

The County used an edition of the Hcmdbookofan unidentified date, \Vhile Taxpayer's 

expert used the January 1, 1998, edition of the .'v!arshall-Slr(/t costing manual. 

14. That the County determined that the Replacement Cost New ("RCN") of the subject 

property was S249A93. That the Taxpayer detem1ined that the RCN of the subject 

property was S268,894. A difference in the quarterly costing manual update used may 

account for the difference. 

15. That Taxpayer's expert testified that he had previously appraised the subject property. In 

that appraisal the expert determined the RCN to be S303,000. Taxpayer's expert then 

testified that the difference was probably attributable to a different "per square foot cost" 



of $50 per square foot versus S-+5 per square foot in the appraisal which is Exhibit 2. 

16. That the County attributed a-+% physical depreciation factor to the subject property. 

while the Taxpayer attributed a 6~'ii physical depreciation factor to the subject property. 

(E2:E3). 
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17. That the County attributed no functional or external obsolescence to the subject property. 

That the Taxpayer's expert attributed an 8% functional depreciation factor, and an 

external obsolescence factor of 18% to the subject property. 

18. That "'functional obsolescence" is defined under professionally accepted mass appraisal 

methods as"' ... the loss of \·alue in a property improvement due to changes in style. 

taste. technology. needs and demands. Functional obsolescence exists where a property 

suffers from poor or inappropriate architecture, lack of modem equipment. wasteful floor 

plans, inappropriate room sizes. inadequate heating or cooling capacity. and so on. It is 

the inability of a structure to perform adequately the function for which it is currently 

used... Prop. f'clf .. p. 15-t-l55. 

19. That Taxpayer chose the location of the improvements and designed and built the subject 

property. Taxpayer alleges that the indoor swimming pool is the sole basis for the 8% 

functional depreciation. There is no evidence in the record as to the actual cost to 

construct the pool. While the presence of the pool may or may not enhance the actual or 

fair market value of the subject property. since Taxpayer built the improvement. there is 

no "inability of the structure to perform adequately the function for which it is currently 

used.' The Commission therefore. concludes that the record does not support an 8% 

depreciation factor to the house as a ,rho le for the pool as "'functional depreciation·· 
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under professionally accepted mass appraisal methods. That a lump-sum adjustment to 

the cost of the pool may have been an appropriate adjustment under professionally 

accepted mass appraisal methods. hO\\·ever. no evidence appears in the record as to the 

appropriate amount of that adjustment. 

20. That '"external obsolescence" is defined under professionally accepted mass appraisal 

methods as the·· ... loss in value as a result of an impairment in utility and desirability 

caused by factors external to the property (outside the property's boundaries) and is 

generally deemed to he incurable." Prop. Val .. p. 155. Taxpayer's expert alleges that the 

"small tO\\·n" area outside of which the subject property is located warrants an 18% 

"external obsolescence" factor. Taxpayer's expert based this opinion on two sales. Two 

sales do not make a "market" from which external obsolescence due to rural location may 

he determined under professionally accepted mass appraisal methods. 

21. That cost. price. and value are not synonymous. "Cost is the sacrifice made (in terms of 

money. time. or labor) to acquire property. Cost may be incurred in either the purchase 

of an existing property or the construction of a new property. Price is the amount of 

money given or expected in the exchange for property. Cost and price may be the same 

if the price paid equals the cost to produce a property. However. many properties are 

sold for a price that is greater than or less than the cost to produce. Value and price are 

not synonymous. Price paid is a historical fact. It is the amount a seller agrees to accept 

and a buyer agrees to pay for a particular property. Value is the monetary worth of real 

estate or personal property to buyers and sellers. Because there are various values of 

interest to buyers and sellers. appraisers do not use the term value alone; instead. they 
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add the type of value being sought to the term value. such as market value, use \'alue, 

assessed value, and so on." Prop. Val .. p. 17. Taxpayer chose not to make actual cost a 

part of the record in this appeal. 

II That the uncontroverted evidence before the Commission is that the Assessor specifically 

requested Taxpayer's permission to inspect the subject property in preparation for the 

hearing before the Commission. ( E 17). Taxpayer did not afford the County opportunity 

to inspect the subject property. Taxpayer's expert had the opportunity to inspect the 

subject property. ,,·hich is essential to an appraisal made under the Cnijomz Sranclards of 

Professio11al .·lppraisal Pracrices. ("LSP...J.P ··). Ad, isory Opinion A0-2. p. 8-L Such an 

inspection would have afforded the County the opportunity to determine whether the 

physical depreciation factor as determined by the County (..J.~~ of a RCN ofS2..J.9...J.93) 

was sufficient or insufficient. Such an inspection would also have determined ,,hether a 

S..J.5 per square foot base cost (as determined by Taxpayer's expert in Exhibit 2). a S50 

per square foot base cost (which results in an RCN of S303.000 - which was used for the 

bank loan appraisal). or a S..J.2.25 base cost (as used by the County - see Exhibit 3) under 

the .Harshall-Siri/r Residemial Cosr Ha11dhook is correct. 

23. That, given the fact that Taxpayer did not afford the County the opportunity to inspect the 

property. the fact that the record does not support functional and external obsolescence/ 

depreciation factors. and the fact that there is no evidence in the record of the actual costs 

of construction. Taxpayer has failed to demonstrate that the County's decision was 

unreasonable or arbitrary. 
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24. That from the record before it, the Commission finds and determines that the actual or 

fair market value of the subject property as of January I, 1998, was S239,513. 

That the decision of the County was neither unreasonable nor arbitrary. 

26. That therefore the decision of the County must be affirmed. 

CO:\CLUSIO:\S OF LAW 

I. That the Commission has jurisdiction o\·er the parties and the subject matter of this 

appeal. 

That the Commission is required by Neb. Rev. Stat. §77-1511 (Reissue 1996) to affirm 

the decision of the County unless evidence is adduced establishing that the action of the 

County was unreasonable or arbitrary. 

3. That ~~There is a presun1ption that a board of equalization has faithfully perforn1ed its 

official duties in making an assessment and has acted upon sufficient competent evidence 

to justify its action. That presumption remains until there is competent evidence to the 

contrary presented, and the presumption disappears when there is competent evidence on 

appeal to the contrary. From that point on, the reasonableness of the valuation fixed by 

the board of equalization becomes one of fact based upon all the evidence presented. The 

burden of showing such valuation to be unreasonable rests upon the taxpayer on appeal 

from the action of the board ... Kmrnsaki Jfotors v. Lancaster C(r. Bd. Of Equal., 7 Neb. 

App. 655 ( 1998). 

4. That '"The burden of persuasion imposed on the complaining taxpayer is not met by 

showing a mere difference of opinion unless it is established by clear and convincing 



evidence that the valuation placed upon the taxpayer's property \vhen compared with 

valuations placed on other similar property is grossly excessive and is the result of a 

systematic exercise of intentional will or failure of plain duty, and not mere errors of 

judgment.'' Forney v. Box Butte Cry. Ed Of Equal., 7 Neb. App. 4 I 7, 423-424 ( 1998). 
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5. That based on the record before the Commission, insufficient eYidence has been adduced 

to establish that the action of the County in this case was unreasonable or arbitrary. 

6. That the appraisal of real estate is not an exact science . . vfarrer o(Bock ·s Es rare. I 98 

Neb. 12 L I 24, 251 N. W. 2d 872. 874 ( 1977). 

7. That as a matter of law the Taxpayer has NOT met the burden of persuasion as required 

by Kawasaki .\lorors \'. Lmzcasrer Cn·. Ed O(Equal., 7 Neb. App. 655 ( 1998). 

8. That based on the record before the Commission, the Commission must, and hereby does. 

conclude as a matter of law that the decision of the Chase County Board of Equalization 

which set the assessed Yalue of the subject property for tax year 1998 was neither 

unreasonable nor arbitrary. 

9. That therefore the decision of the Chase County Board of Equalization must be affirmed. 

ORDER 

1. That the order of the Chase County Board of Equalization setting the assessed value of 

the subject property for tax year I 998 is affirmed. 
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2. That Taxpayer's residential real property in Chase County, Nebraska, shall be valued as 

follows for tax year 1998: 

Land 5-0-

Improvements 5239,513 

Total 5239,513 

3. That this decision .. ifno appeal is filed .. shall be certified to the Chase County Treasurer .. 

and the Chase County Assessor. pursuant to Neb. Rev. Stat. ~ 77-151 1 ( Reissue 1996 ) . 

..J.. That this decision shall only be applicable to tax year 1998. 

5. That each party is to bear its own costs in this matter. 

IT IS SO ORDERED. 

The above and foregoing Findings of Fact, Conclusions of Law, and Order were approved 

by a quorum of the Commission, and entered of record on the 1'1 day of July, 1999, and are 

therefore deemed to be the Order of Commission in this case, pursuant to '.\eb. Rev. Stat. 

§77-5005(5). ( 1998 Cum. Supp.) 

Signed and sealed this 211
d day of July, 1999. 

SEAL 1vfark P. Reynolds, Chairman 




