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SUMMARY OF DECISION
The Tax Equalization and Review Commission affirms the decision of the Dawes County
Board of Equalization which denied Taxpaye.r's protest, and denies Taxpayer's request for a
reduction in the assessed value of the subject property.
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NATURE OF THE CASE
Gerald W. Lux c·the Taxpayer") own 40 acres of agricultural land located in Section 32,
Township 31. Range 51. in Dawes County, Nebraska. The Dawes County Assessor proposed
valuing the land component of this property as of January I, 1998. (''the assessment date") in the
amount of $13.270. Taxpayer filed a protest with the Dawes County Board of Equalization (.. the
County'') alleging essentially that the land component of Taxpayer's real property was
overvalued. By way of relief: Taxpayer requested that the proposed 1998 valuation of the land
component be reduced to $7,857. The County denied the protest. from which decision Taxpayer
appeals. (El). This appeal is docketed in the records of the Commission as Case Number 98A')-,

-

..:..)).

The Taxpayer also owns 154.51 acres of agricultural land located in Section 31.
To\vnship 31. Range 51. in Dawes County. Nebraska. The Assessor proposed valuing the land
component· of this property as of the assessment date in the amount of $26.130. Taxpayer filed a
protest with the County alleging essentially that the land component of Taxpayer·s real property
was overvalued. By way ofrelief. Taxpayer requested that the proposed 1998 valuation of the
land component be reduced to $16,362. The County denied the protest, from which decision
Taxpayer appeals. (E2). This appeal is docketed in the records of the Commission as Case
Number 98A-236.
The Taxpayer also owns 160 acres of agricultural land located in Section 31, Township
31, Range 51, in Dawes·Coui:J.ty, Nebraska. The Assessor proposed valuing the land component
of this property as of the assessment date in the amount of $38,575. Taxpayer filed a protest with
the County alleging essentially that the land component of the Taxpayer's real property was

"

-.)-

overvalued. By way of relief, Taxpayer requested that the proposed 1998 valuation of the land
comp~ment be reduced to $25,909. The County denied the protest. from which decision
Taxpayer appeals. (E3). This appeal is docketed in the records of the Commission as Case
Number 98A-237.
The Taxpayer also owns 261. 79 acres of agricultural land located in Section 6. Township
30. Range 51. in Dawes Co_unty. Nebraska. The Assessor proposed valuing the land component
of this property as of the assessment date in the amount of $58.850. Taxpayer filed a protest v,ith
the County alleging essentially that the land component of Taxpayer"s real property was
overvalued. By way of relief. Taxpayer requested that the proposed 1998 valuation of the land
component be reduced to $27.200. The County denied the protest. from which decision
Taxpayer appeals. (E4). This appeal is docketed in the records of the Commission as Case
Number 98A-238.
The Taxpayer also owns 159.63 acres of agricultural land located in the western half of
Section 5. Township 30. Range 51, in Dawes County. Nebraska. The Assessor proposed valuing
the land component of this property as of the assessment date in the amount of $36,005.
Taxpayer filed a protest with the County alleging essentially that the land component of
Taxpayer's real property was overvalued. By way ofrelief, Taxpayer requested that the proposed
1998 valuation of the land component be reduced to $12.970. The County denied the protest,
from which decision Taxpayer appeals. (E5). This appeal is docketed in the records of the
Commission as Case Number 98A-239.
The Taxpayer also owns 80 acres of agricultural land located in the northern half of
Section 5, Township 30, Range 51, in Dawes County, Nebraska. The Assessor proposed valuing
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the land component of this property as of the assessment date in the amount of $23 .23 5.
Taxp~yer filed a protest with the County alleging essentially that the land component of
Taxpayer's real property was overvalued.

By way of relief: Taxpayer requested that the

proposed 1998 valuation of the land component be reduced to $10,168. The County denied the
protest. from which decision Taxpayer appeals. (E6). This appeal is docketed in the records of
the Commission as Case Number 98A-240.

EVIDENCE BEFORE THE COMMISSION
The Commission. at the request of the parties. consolidated Taxpayer's six appeals for
purposes of hearing. The cases are docketed in the Commission· s records under the follm\'ing
case numbers: 98A-235. 98A-236. 98A-237. 98A-238. 98A-237. 98A-239 and 98A-2..J.O.
The Commission took judicial notice of the following documents for each of the
consolidated appeals as authorized by Neb. Re\'. Stat. §77-5016 (1998 Cum. Supp.) without
objection: the Commission's case file for each of the consolidated appeals: the 1998 Nebraska
Assessor's Reference /vfanuals. Volumes 1 and 2: the 1998 Nebraska Agricultural Land
Valuation 1\!Janual: the Nebraska Constitution: the Nebraska State Statutes; Title 4-/.2. l'.Jebraska
Administrative Code (the Tax Equalization and Review Commission's Rules and Regulations):

three standard reference works published by the International Association of Assessing Officers:
Property Assessment Valuation. Second Edition ( 1996): Property Appraisal and Assessment
Administration ( 1990); and Glossary.for Property Appraisal and Assessment (1998): the

Property Tax Division of the Department of Revenue's 1998 Ratios and Measures of Central
Tendency which are published pursuant to Neb. Rev. Stat.§77-1327(6); the 1998 County Profiles
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for Dawes County; the 1999 Formal Plan of Equalization: the 1998 Equalization Proceedings of
the T~x Equalization and Review Commission: the Un[form Standards of Professional Appraisal

Practices. 1998 Edition: the Soil Survey for Dawes County: Title 298. Nebraska Administrative
Code (the Nebraska Real Estate Appraiser Board Rules and Regulations): the Nebraska Real
Estate Appraiser Board Certification Requirements: and the Nebraska Real Estate Appraiser
Board Education Core Curriculum: Nebraska Economic Dara BIN/Nebraska Department of
Economic Development (1998): the Property Tax Division of the Nebraska Department of
Revenue· s 1998 Statistical lv!easures: the 1998 Assessor· s Interviews by the Property Tax
Division: and the 1998 Qualified Sales Report.
The Commission. at the request of the Taxpayer and without objection from the County.
also took notice of the Commission·s case files for case number 98EP-23 (part of the
Commission"s 1998 equalization proceedings concerning Dav,;es County) and for case number
98CP-5 (the Commission· s 1998 proceedings concerning the Dawes County Petition to reverse
the;r Commission·s Order issued in case number 98EP-23). The Commission also received
certain exhibits and testimony during the course of the hearing. Exhibits 7. 9-13. 14 and 17-24
were denied and only the Dawes County information from Exhibit 14 was recieved.

ISSUES PRESENTED
Neb. Rev. Stat. §77-1502 (Reissue 1996) requires a taxpayer to identify the issues to be
presented to the County-Board of Equalization. The Commission's jurisdiction is limited to
those issues presented to the County Board of Equalization and those issues sufficiently related
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in-content and context to be deemed the same question at both levels. Arcadian Fertilizer v.

Sarpy,County Bd. of Equal., 7 Neb. App. 499. 505. 583 N.W.2d 353. 357 (1998).
The Taxpayer alleged in his protests that.
"I feel the value of this parcel and all other parcels we own are
unfair. The value of an acre of land should be the same county
wide.'· (E2)
In addition Taxpayer alleged that portions of the subject properties were misclassified
From the record before it. the Commission finds and determines that the issues before it
are as follows:
1.

Was the action of the County unreasonable or arbitrary?
What is the actual or fair market value of the subject property. and what impact on
the fair market value of the subject property does the presence of leafy spurge
have?

2a.

What impact does the alleged misclassification of land have on the actual or fair
market value of the subject properties?

3.

Are ·'market areas" recognized under professionally accepted mass appraisal
methods?

4.

Did the Commission's Orders of May 14, 1998, and August 7. 1998, violate the
federal or state constitutions or state law?

5.

Are the Commission's decisions issued pursuant to its constitutional equalization
duties subject to collateral attack in valuation appeals heard by the Commission?

-76.

Are decisions of the Property Tax Administrator subject to collateral attack in
valuation appeals heard by the Commission?

FINDINGS OF FACT
The Commission. in determining cases. is bound to consider only that evidence which has
been made a part of the record before it. No other information or evidence may be considered.
Neb. Rev. Stat. §77-5016 (3) ( 1998 Cum. Supp.). The Commission may. however. evaluate the
evidence presented utilizing its experience. technical competence. and specialized knowledge.
Neb. Rev. Stat. §77-5016 (5) (1998 Cum. Supp.).
From the pleadings and the evidence contained in the record before it. the Commission
finds and determines as follows:

A.
PROCEDURAL FINDINGS
1.

That Taxpayer is the owner of record of agricultural real property located in Dawes
County. Nebraska. Taxpayer filed protests regarding the assessed valuation of six parcels
which are described as follows:
a.

Case No. 98A-235: SW114SW 114 of Section 32, Township 31, Range 51, consisting
of approximately 40 acres in Dawes County, Nebraska. (E29:7).

b.

Case No. 98A-236: WY2SE114, SE114SE114, SW114NE114 of Section 31, Township 31.
Range 5 L consisting of approximately 154.51 acres in Dawes County, Nebraska.
(E29:4).

-8c.

Case No. 98A-237: SWY'.i of Section 31, Township 31, Range 51. consisting of
approximately 160 acres in Dawes County, Nebraska. (E29:6).

d.

Case No. 98A-238: PT.NE 1/.iNW 1k PT.SEY.tNWY.i. NEY.tSEY.t, NEY.t of Section 6.
Township 30, Range 51, consisting of approximately 261.79 acres in Dawes
County. Nebraska. (E29:3).

e.

Case No. 98A-239: WY2NW 1/1. WY2SWY'.i of Section 5. Township 30. Range 51.
consisting of approximately 159.63 acres in Da\ves County. Nebraska. (E29:2).

f.

Case No. 98A-240: PT.SEY'.iNWY'.i. PT.SW 1/4NEY4 of Section 5. Township 30.
Range 51. consisting of approximately 80 acres in Dawes County. Nebraska.
(E29:l).

That the Dawes County Assessor ("'Assessor"") proposed rnluing the land component of
the subject properties for purposes of taxation as of January 1. 1998 (.. assessment date .. ).
That Taxpayer timely filed protests of the proposed valuations. and requested that the
land component of the subject properties be valued in amounts substantially below those
determined by the Assessor. That the County denied the protests. That the amounts
determined and requested for the land component of the subject properties are
summarized below:
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3.

Case No.

Acres

Assessor

Taxpayer

Countv

98A-235

40

$13,270

$ 7,857

$13,270

(El: E29:7)

98A-236

154.51

$26, 130

$16,362

$26.130

(E2: E29:4)

98A-237

160

$38,575

$25,909

$38,575

(E3: E29:6)

98A-238

261.79

$58,850

$27,200

$58.850

(E4: E29:3)

98A-239

159.63

$36.005

$12.970

$36.005

(E5: E29:2)

98A-240

80

$23.235

$10.168

$23.235

(E6: E29: 1)

Total

855.93

$196.065

$100.466

$196.065

That the protested properties in Cases Numbered 98A-235 and 98A-240 have
improvements and that the value of the improvements was not at issue.

4.

That Taxpayer timely filed appeals of the County's decisions to the Commission.
(Appeal Forms). That the Commission. at the request of the Parties. consolidated
Tax'payer· s appeals for purposes of hearing.

B.

SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS
1.

That the evidence adduced establishes that four ·'market areas'· were implemented by the
Assessor for tax year 1998. Market Area 1 consists of approximately 380.160 acres of
agricultural land. Market Area 2 consists of approximately 126, 720 acres of agricultural
land, and encompasses the City of Crawford. Market Area 3 consists of approximately
311,040 acres. Market Area 4 encompasses the City of Chadron, and consists of
approximately 69, 120 acres of agricultural land. That all of the parcels at issue here (the
subject properties) are located in Market Area 2.
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That the Commission, in an Order dated May 14, 1998, instructed the Assessor to make
the following adjustments to the assessed values of agricultural property within Dawes
County:

3.

a.

Market Area 1: No adjustment.

b.

Market Area 2: Increase values by 62%.

c.

Market Area 3: Decrease by 18%.

d.

Market Area 4: Increase by 92%. ( Order Adjusting Values. at p. 7).

That the Assessor implemented the Commission's Order. That the Assessor issued
notices of the valuation changes to the owners of the affected agricultural property within
the County. That the taxpayers in the consolidated appeals filed protests regarding the
valuation changes.

4.

That the County held hearings regarding those protests. That the County represented to
the Taxpayers that no action would be taken pending the outcome of the County·s
Petition to the Tax Equalization and Review Commission to adjust values.

5.

That the County. during the protest process. has a duty to consider the evidence before it
regarding the actual or fair market value of the property at issue. That no record of the
proceedings before the County was made a part of the record. That the only evidence
concerning the proceedings is the typed statement on the Form 422. under '·Basis for
Action Taken." which reads:

-11"The Board of Equalization has chosen to keep agrucultural (sic)
land assessments at their present level, as ordered by the T.E.R.C.,
pending the outcome of the Board's petition." (El: E2; E3: E4; ES:
E6).

6.

That from the record before the Commission. the County failed to consider the merits of
Taxpayer·s protests. That such action was unreasonable and arbitrary.

7.

That Taxpayer. in the hearing before the Commission. adduced competent and credible
evidence that two factors significantly affect actual or fair market values within Market
Area 2 of Dawes County: (1) the presence or absence of trees and (2) proximity to urban
areas such as the City of Crav,:ford ..

8.

That Taxpayer testified that there are trees on the subject properties. Further that o\·er
100 acres of timber had been logged. That the property record cards for the subject
properties show approximately 385 acres of timberland.

9.

That Taxpayer testified that the subject properties are located eight miles East of the City
of Crawford.

10.

That Taxpayer did not express an opinion of the amount of the impact on actual or fair
market value of the presence or absence of trees on the subject properties.

11.

That Taxpayer did not express an opinion of the amount of the impact on actual or fair
market of the proximity of the subject properties to the City of Crawford.

12.

That Taxpayer testified that he had no opinion of the actual or fair market value but that
$395 an acre would be a ballpark figure for fair market value. That Taxpayer. on his
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protest form, requested assessed per acre valuations of the land component of the
properties as follows:
Case No.

98A-235:

$196 at 80% of actual or fair market value= $7.857
($7,857 + 40 acres= $196/acre)

98A-236:

$106 at 80% of actual or fair market value = $16.362
($16,362 + 154.51 acres= $106/acre)

98A-237:

$162 at 80% of actual or fair market value = $25. 909
($25,909 + 160 acres= $162/acre)

98A-238:

$104 at 80% of actual or fair market value = $27 .200
($27,200 + 261.79 acres= $104/acre)

98A-239:

$ 81 at 80% of actual or fair market value= $12.970
($12.970 + 159.63 acres= $81/acre)

98A-240:

$127 at 80% of actual or fair market value = $10.168
($10.168 + 80 acres= $127/acre)

That such evidence. although competent, is not credible.
13.

That although the Taxpayer alleged that there were acres that should be classified
grassland that are currently classified farmland no credible evidence was adduced to show
what value was appropriate as a fair market value for those areas as of the assessment
date.

14.

That Taxpayer adduced insufficient competent, credible evidence which would contradict
the County's determination of value.

15.

That from the record before it, the Commission finds and determines that 80% of the
actual or fair market value of the land component of the subject properties as of the
assessment date was that amount determined by the County, and shown below:

-13Case No.

Acres

80% Assessed
Value!

Per Acre

98A-235

40

$13.270

$332

98A-236

154.51

$26,130

$169

98A-237

160

$38,575

$241

98A-238

261.79

· $58.850

__ )
pr

98A-239

159.63

$36.005

$226

98A-240

80

$23.235

$290

:;: Values as determined by the Assessor and affirmed by the County
16.

That therefore the valuation decision of the County must be affirmed.

ANALYSIS
I.

ACTION OF THE COUNTY
A county board of equalization. in exercising its statutory obligations. has an absolute
duty to equalize assessments. The Nebrask.a Supreme Court has determined that the board's
function is to '"determine the actual value of locally assessed property for tax purposes. In
carrying out this function, the county board must give effect to the constitutional requirement that
taxes be levied uniformly and proportionally upon all taxable property in the county. Individual
discrepancies and inequities within the county must be corrected and equalized by the county
board of equalization." AT& T Information Sys. v. State Bd. of Equal., 23 7 Neb. 591. 467
N.W.2d 55 (1991).

-14The point in the assessment process at which the county boards of equalization perform
their 1uty has been radically changed in the last four years. Prior to 1996, the State Board of
Equalization and Assessment ("SBEA'') had the authority to adjust values by class or subclass.
(See Neb. Rev. Stat. §77-501, et seq .. (Reissue 1996). That authority was exercised after the
County Boards of Equalization had finished hearing protests. The County had no jurisdiction to
review the action of the SBEA although individual taxpayers had the right to appeal decisions of
the SBEA dfrectly to the Nebraska Supreme Court. Those appeals. however. had to be filed
within 10-days of the date of the SBEA action. Neb. Rev. Stat. §77-510 (Reissue 1996).
1995 Neb. Laws. L. B. 490. rearranged this calendar. A constitutional amendment
followed. which transferred the equalization authority previously held by the SBEA to the
Commission. Under the new statutes. the Commission. if required to adjust values. must do so
on or before May 15 of each year. Neb. Rev. Stat. §77-5028 ( 1998 Cum. Supp.) County
assessors must notify the individual taxpayers of changes in value on or before June 1. Neb. Rev.
Stat. §77-1315(2) (1998 Cum. Supp.) The County Boards of Equalization must hear and decide
protests on or before July 25 of each year. Neb. Rev. Stat. §77-1502 ( 1998 Cum. Supp.) The
County, in spite of this restructuring, retains its most important duty: if the property is
overvalued, the County Board has an absolute duty to correct the overvaluation. See. e. g .. Olson

v. County of Dakota, 224 Neb. 516, 398 N.W.2d 727 (1987).
In this appeal there is no record of the proceedings before the County aside from the
information found on the Taxpayer's Forms 422. (El, E2, E3, E4, ES, E6). The Taxpayer's
Forms 422 contain no indication that evidence of actual or fair market value of the subject
property was presented at the County hearing. Based on the Taxpayer's lack of evidence of

-15actual or fair market value the County could have denied the protests. The County, however.
chose a different course of action.
The statutes require that the County's report include a statement "by the board of the
basis upon which the action was taken.'" Neb. Rev. Stat. §77-1502 (1998 Cum. Supp.). The
report from the County merely states "The Board of Equalization has chosen to keep agrucultural
(sic) land assessments at their present leveL as ordered by the T. E. R. C.. pending the outcome
of the Board's petition:· (EL E2, E3. E4. ES. E6). The County thereafter filed a petition in
August. 1998. under the applicable provisions Neb. Rev. Stat. §77-1504 ( 1998 Cum. Supp.).
That petition. in summary. requested that the Commission reverse its Order of May. 1999.
adjusting values.
The County"s authority to equalize assessments is limited. ··The county board of
equalization may meet on or after June 1 and on or before July 25 to consider and correct the
current yea'r's assessment of any real property which has been undervalued. overvalued. or
omitted."" Neb. Rev. Stat. §77-1502 (1998 Cum. Supp.). Therefore the County lost any authority
to equalize assessments on July 26. The deadline for filing petitions with the Commission was
August 1, 1998. Neb. Rev. Stat. §77-1504.01 (1998 Cum. Supp.). Since the County had no
authority to equalize assessments after July 25, if the petition was denied, overvalued properties
could not be addressed by the County. The County's decision to maintain "assessments at their
current levels" ignored the statutory duty to equalize assessments. The Commission must again
acknowledge that in these appeals there was no evidence which would establish that the
Taxpayer presented any competent and credible evidence of actual or fair market value to the

-16Gounty. The Commission, however, in light of the process adopted by the County. must find and
deter1:1ine that the action of the County was unreasonable and arbitrary.

II.
EVIDENCE OF ACTUAL OR FAIR MARKET VALUE
The Commission must begin its analysis with the presumption that the County faithfully
performed its duties and with the recognition that the Taxpayer has the burden of persuasion.
DeBruce Grain,·. Otoe CtJ'. Bd. oj"Equal.. 7 Neb. App. 688. 696. 584 N.W.2d 837. 842 ( 1998).

The presumption remains until there is competent evidence to the contrary presented. and the
presumption disappears vvhen there is competent evidence on appeal to the contrary. From that
point on. the reasonableness of the valuation fixed by the County Board of Equalization becomes
one of fact based upon all of the evidence presented. The burden of showing such valuation to be
unreasona~le rests upon the taxpayer on appeal from the action of the County. Kcnrnsaki ,\lo tors
,·. Lancaster Cry. Bd. ofEqual.. 7 Neb. App. 655. 584 N.W.2d 63 (1998).

Since the presumption has been extinguished, the issue before the Commission is whether
the valuation fixed by the County was reasonable. Taxpayer's evidence of the actual or fair
market value of the subject properties consists of personal testimony from the Taxpayer.
Taxpayer's evidence of the actual or fair market value of the subject properties was
offered in the form of the property owner's opinion of value. The Supreme Court has determined
that an owner who is familiar with his property and knows its worth is competent to testify as to
the value of that property. US Ecology v. Boyd County, 256 Neb. 7, 16, 588 N.W.2d 575, 581
(1999). Competency, however, must be distinguished from credibility. The Commission is
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acithorized to utilize its ··experience, technical competence and specialized knowledge in the
evalu'_1tion of evidence presented to it.'" Neb. Rev. Stat. §77-5016(5) (1998 Cum. Supp.).
Taxpayer testified that his opinion of actual or fair market value for the subject properties
was $395 an acre, at 80% of actual or fair market value would be $316 an acre. The 80% per
acre value of the protested properties as stated on the Taxpayers Forms 422 range from $81 to
$196 dollars an acre.
Taxpayer alleged that his property \Vas not equalized with comparable property in Dawes
County. The 1998 Reports and Opinion ofthe Property Tax Administrator demonstrates that as
of the assessment date. statistical measures for the 4 market areas within Dawes County showed
the following:
BEFORE COMMISSION ACTION
Market
Area

Total
Acres

AFTER COMMISSION ACTION

# of Sales

Med.
Ratio

380.160

12

74.37

126.720

16

77.28

.)

311.040

21

76.88

4

69,120

11

76.70

# of Sales

Med.
Ratio

380.160

12

74.37

126.720

16

47.70

2

.)

311.040

21

93.75

4

69.120

11

39.95

2
,.,

Market
Area

,.,

Total
Acres

Taxpayer's contention is not supported by this evidence.
The Commission, therefore, from the entire record before it concludes that Taxpayer did
not adduce sufficient competent, credible evidence of the actual or fair market value of the
subject properties. The Commission must also find and determine that insufficient competent.

-18oredible evidence has been adduced which would establish that the value of the subject properties
as det~rmined by the County was unreasonable.

III.
MARKET AREAS
Taxpayer also complains generally that market areas are not authorized. The touchstone
for assessments for purposes of taxation is .. actual value:· ··Actual value .. is defined as .. the
market value ofreal property in the ordinary course of trade. Actual value may be determined
using professionally accepted mass appraisal methods, including. but not limited to, the ( 1) sales
comparison approach ... ·· Neb. Rev. Stat. §77-112 ( 1998 Cum. s·upp. ). County assessors. in
determining actual value. and in addition to utilizing professionally accepted mass appraisal
methods. have an affirmative obligation to follow the .. rules. regulations. and instructions
adopted. pr_omulgated. and issued by the Property Tax Administrator. his or her manuals of
assessment. and the laws of the state ... ,. Neb. Rev. Stat. §77-425 ( 1998 Cum. Supp.)
Professionally accepted mass appraisal methods, the rules and regulations of the Property
Tax Division of the Department of Revenue and the manuals adopted by the Property Tax
Administrator all recognize "market areas." A ··market area" or ·'economic area'' is defined
under professionally accepted mass appraisal methods as '·a geographic area, ... defined on the
basis that the properties within its boundaries are more or less equally subject to a set of one or
more economic forces that largely determine the value of the properties in question .., Glossary

for Property Appraisal and Assessment. pp. 48, 84. Title 316, Chapter 40, contains some of the
rules and regulations of the Property Tax Division of the Nebraska Department of Revenue (now

-19N-riown as the Department of Property Assessment and Taxation). Section 008.02 of those rules
states :'Within each of the enumerated subclasses, the subclasses may be further subclassified by
any characteristic common to all properties included therein. Additionally. classifications or
subclassifications may be created by geographic regions or zoning." The 1998 Agricultural Land
Valuation 1\;fanual, at page 75 states .. The market area in consideration is the geographic

jurisdiction within which alternative similar properties are competitive with the subject property
in the minds of the buyers and sellers who work within an economic pricing mechanism \Vhich
determines the market price of the property. It is the analysis of the market prices that leads the
appraiser to estimating market value:· It is clear that .. market areas·' are not only authorized. but
important in establishing uniform and proportionate valuations.
Under these circumstances. Taxpayers· s challenge to the use of agricultural market areas
has no merit.
JV;

CONSTITUTIONALITY OF THE COMMISSION'S ORDERS
Taxpayer also challenges the Commission's Orders of May 14. and August 7. 1998. The
first Order adjusted values in three market areas within Dawes County. The second Order denied
the County's request to reverse the Commission's order of May 14.
The Commission first notes that Taxpayer's allegation that the Commission's Orders
constitute a violation of the federal or state constitutions is beyond the scope of the
Commission· s authority. That power is reserved to the courts of this state. See. e. g.. In re
1'vletropolitan Utilities Dist. Of Omaha. 179 Neb. 783, 792, 140 N.W.2d 626, 632 (1966).

Taxpayer's request for relief under this theory must therefore be denied.
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v.
COLLATERAL ATTACK OF COMMISSION ORDERS
Taxpayer's arguments also appear to constitute a collateral attack of the Commission's
prior decisions. The question of the Commission's authority to review its own order is
essentially one of jurisdiction. "Jurisdiction is the inherent power or authority to decide a
case ..... Wickersham v. State, 218 Neb. 175, 183; 354 N.W.2d 134. 140 (1984). The
Commission only has that .. authority .. which is specifically conferred upon it by the Constitution
of the State of Nebraska. the Nebraska State Statutes. or by the construction necessary to achieYe
the purpose of the relevant provisions or act. See. e.g .. Gremel Island Latin Club v. Nebraska
Lilfl!Or Conrrol Commission. 251 Neb. 61. 554 N.W.2d 778 (1996).

Both Orders were issued while the Commission was exercising its constitutional duty to
equalize assessments. The Nebraska Constitution. in Article IV. Section 28: states that .. The
Commissi~n shall have power to review and equalize assessments of property for taxation within
the state and shall have such other powers and perform such other duties as the Legislature may
provide ... A similar question was raised when the State Board of Equalization and Assessment
exercised equalization authority. The Nebraska Supreme Court. in a case captioned Adams v.
State Board of Equalization. 247 Neb. 179, 525 N.W.2d 629 (1995) (Adams I) held that "These

are appeals from a determination made January 13, 1994, by the State Board of Equalization and
Assessment (Board) that it does not have jurisdiction over petitions to vacate the Board's own
orders . . . Appellants acknowledge that generally an administrative agency may only reconsider
its decisions until the aggrieved party institutes judicial review, or the statutory time for such
review has expired ... appellants claim that because of "extraordinary circumstances" an

-210:xception to the general rule should be made ... " The Court concluded that the ..... Board does
not have
. continuing jurisdiction ... we decline to create an exception to the general rule ... ·· Id..
~

at 182-3, 631. This determination is of particular importance in this appeal. The statutory
provisions regarding appeals from the SBEA were repealed, and, until 1999. no statutory right to
appeal an Order of the Commission issued under Neb. Rev. Stat. §77-5023. et seq. existed.
The Supreme Court later issued a decision in the case was followed by Adams r. Stare
Board ofEqualizarion and Assessment. 252 Neb. 847. 566 N.W.2d 392 (1997) (Adams 11). The

Supreme Court held in that case that "When a judgment is attacked in a way other than by
proceeding in the original action to have it vacated. reversed. or modified, or by proceeding in
equity to prevent its enforcement. the attack is a collateral attack:· Adams 11. at 853. 397. The
Supreme Court also held that·· ... the actions ... of the state board of equalization ... are in
their nature quasi judicial. and are not subject to collateral attack except upon grounds of fraud.
actual or constructive. or for the exercise of a power not conferred upon them by statute ... ··
Adams 11. at 854. 397.

The Commission. in light of the applicable Nebraska Supreme Court case law. finds and
determines that the Taxpayer's challenge of the Commission's Order of May 14, 1998.
constitutes a collateral attack, and that the Commission has no jurisdiction over this challenge.
The Commission further finds and determines that the Taxpayer's challenge of the Commission's
Order of August 7, 1998, which denied the County's request to reverse the Commission's Order
of May 14, 1998, likewise constitutes a collateral attack. The Commission, under the same
reasoning set forth above, has no jurisdiction over that issue. Finally, it is clear that any

-22c-o1lateral attack alleging that the Commission acted without proper authority. or based on
fraud~lent grounds, must be reserved to the courts of appropriate jurisdiction.

VI.
THE TAXPAYER'S CHALLENGE OF THE SALES FILE
The Taxpayer challenged the use of sales of comparable property as a professionally
accepted mass appraisal method. This contention has no merit. The use of the sales comparison
approach in determining actual value of real property for purposes of taxation is specifically
authorized under Statute in Neb. Rev. Stat. §77-112. (1998 Cum. Supp.)
Taxpayer challenges the Property Tax Administrator·s decision to .. qualify". sales. The
policies and procedures of the Property Tax Administrator in qualifying these sales are included
in the 1998 County Assessors Reference J1/anual. Vol. 1. 1998 Standardsfi>r Jfeasurement of'

Lerel cf Value and Quality o/Assessinent. issued January 28. 1998. The Qualified Sales File. is
critical since it contains information regarding comparable sales upon \vhich certain statistical
analyses are performed in order to determine the level of assessed value and the uniformity and
proportionality of assessments for each class of real property. The Property Tax Administrator's
sales file is prepared and maintained pursuant to her statutory duties. See. e. g.. Neb. Rev. Stat. §
77-1360.01 (1998 Cum. Supp.). The issue presented is when and under what circumstances her
decision may be challenged.
An administrative agency is defined as .. a governmental authority. other than a court and
other than a legislative body. which affects rights of private parties through either adjudication or
rulemaking." Hoiengs v. County ofAdams, 245 Neb. 877, 892, 516 N.W.2d 223, 236 (1994).

-231'fie Property Tax Administrator is authorized to promulgate rules, regulations, instructions, and
manu~ls of assessment. Neb. Rev. Stat. §77-425 (1998 Cum. Supp.). County assessors are
required to utilize these rules, regulations, instructions and manuals of assessment in the
valuation ofreal property. Neb. Rev. Stat. §77-1311 (1998 Cum. Supp.) These rules.
regulations, instructions. and manuals, when used by the Assessor in conjunction with the
applicable provisions of state law and the state constitution. determine the taxable value of a
taxpayer· s property. The rules and regulations of the Property Tax Administrator in particular
affect the rights of private parties as to both reporting of transactions (see. e. g. Farm 521 ). and to
assessments (see. e. g .. Form 422). The Property Tax Administrator. and the Department of
Property Assessment and Taxation. are therefore an "administrative agency:· An order of an
administrative agency acting with jurisdiction and under authority of law is not subject to
collateral attack in the absence of fraud or bad faith. Scott v. lvfattingly. 241 Neb. 157. 284. 488
N.W.2d 349. 353 (1992). No evidence of"fraud'. or '·bad faith'' on the pai1 of the Property Tax
Administrator appears in the record before the Commission. Furthermore. in the absence of a
grant of authority. the Commission has no authority to hear and consider a collateral attack of a
decision of the Property Tax Administrator as part of a valuation appeal such as presented here.
The Property Tax Administrator, in considering the issue of challenges to the Qualified
Sales File. has promulgated Directive 97-3. This Directive, issued June 17, 1997, specifically
authorizes a county assessor to protest the inclusion or exclusion of sales from the Qual(fied
Sales File. (County Assessor Reference lvfanual, "Directives"). The decision of the Property

Tax Administrator regarding protests by the county assessor may be appealed to the Commission.
Neb. Rev. Stat. §77-5007(10) (1998 Cum. Supp.). Property Tax Directive 97-3 states that the

-2400unty assessor may file a protest of the adjustment, qualification. or non-qualification for any
sale i~ the sales file on or before January 9. 1998 for assessment year 1998. As the record
contains no evidence of a protest being filed with the Property Tax Administrator the decision of
the Property Tax Administrator regarding the sales file is now final.
Taxpayer challenges to the Qual(fied Sale File have no merit. The Taxpayer has offered
no authority for the proposition that the Commission has authority to consider a collateral attack
of a decision of the Property Tax Administrator. Furthermore. the Property Tax Administrator
has adopted procedures through which the Qualified Sales File may be reviewed. There is no
record of any such challenges. The Commission must. therefore. determine that the Taxpayer·s
assertions that the properties that make up the Qualified Sales File aren·t ··comparable .. to the
subject properties. constitute a collateral attack of the decisions of the Property Tax
Administrator. over which the Commission has no jurisdiction.

JURISDICTION
Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev.
Stat. §77-5007 (1998 Cum. Supp.).

STANDARD OF REVIEW
The Commission is required by Neb. Rev. Stat. §77-1511 (Reissue 1996) to affirm the
decision of the County unless evidence is adduced establishing that the action of the County was
unreasonable or arbitrary. Neb. Rev. Stat. §77-1511 (Reissue 1996). The Nebraska Court of
Appeals, in interpreting this statute, has held that "There is a presumption that a county board of

-25eejualization has faithfully performed its official duties in making an assessment and has acted
upon ~ufficient competent evidence to justify its action. That presumption remains until there is
competent evidence to the contrary presented, and the presumption disappears when there is
competent evidence on appeal to the contrary. From that point on, the reasonableness of the
valuation fixed by the County Board of Equalization becomes one of fact based upon all the
evidence presented. The burden of showing such valuation to be unreasonable rests upon the
taxpayer on appeal from the action of the County.'' Kawasaki /vfotors ,·. Lancaster Cly. Bd. Of

Equal.. 7 Neb. App. 655. 584 N. W.2d 63 (1998).

CONCLUSIONS OF LAW

First. from the entire record before it. the Commission concludes that it has jurisdiction
over both the parties and the valuation issue presented in this appeal. The Commission further
concludes from the entire record before it that although the process adopted by the County to
address protests \Vas unreasonable and arbitrary. Taxpayer has failed to establish that the
valuation decision of the County was unreasonable. Taxpayer has not met his burden of proof as
required by Kawasaki. supra, and therefore the valuation decision of the Dawes County Board of
Equalization must be affirmed.

ORDER

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows:
I.

That the valuation decisions of the Dawes County Board of Equalization which denied
Taxpayers' protests are affirmed.
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2-:·

That Taxpayer's agricultural real property located in Dawes County, Nebraska, shall be
valued as follows for tax year 1998, as determined by the Dawes County Board of
Equalization:
Case No. 98A-235: Property legally described as the SW1/.iSW1/.i of Section 32.
Township 31. Range 51, consisting of approximately 40 acres:
Land

$13.270

Improvements

$ 2.350

Total

$15.620

Case No. 98A-236: Property legally described as the WY2SE1/.i. SE1/.iSE1/.i. SWl/iNEY4 of
Section 31. Township 31. Range 51. consisting of approximately 154.51 acres:
Land

$26.130

Improvements

$

Total

$26, 130

-0-

Case No. 98A-237: Property legally described as the SW 1/'.i of Section 31. Township 31.
Range 51. consisting of approximately 160 acres:
Land

$38,575

Improvements

$

Total

$38,575

-0-
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Gase No. 98A-238: Property legally described as PT.NElf.iNWlf.i, PT.SElf.iNWlf.i, NElf.iSB,t
NElf.i of Section 6, Township 30, Range 51, consisting of approximately 261.79 acres:
Land

$58,850

Improvements

$

Total

$58,850

-0-

Case No. 98A-239: Property legally described as the W1hNW1/.i. W1hSW1/.i of Section 5.
Township 30. Range 5 L consisting of approximately 159.63 acres:
Land

$36.005

Improvements

$

Total

$36,005

-0-

Case No. 98A-240: Property legally described as PT.SB'4NW!/i. PT.SW 1i4NB'4 of
Section 5. Township 30. Range 51. consisting of approximately 80 acres:

3.

Land

$23.235

Improvements

$15.790

Total

$39,025

That these decisions, if no appeal is filed, shall be certified to the Dawes County
Treasurer, and the Dawes County Assessor, pursuant to Neb. Rev. Stat. §77-1511
(Reissue 1996).

4.

That these decisions shall only be applicable to tax year 1998.
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5-:·

That each party is to bear its own costs in this matter

IT IS SO ORDERED.
Dated this 10th day ofNovember, 1999.

iv/ark P. Reynolds. Chairman

SEAL
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