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Reynolds, Chairman for the Commission: 

SUMMARY OF DECISION 

The Tax Equalization and Review Commission affirms the decisions of the Harlan 

County Board of Equalization to grantTaxpayer·s protests in part. and denies Taxpayer's 

requests for further reductions in the assessed values of the subject properties for tax year 1998. 
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NATURE OF THE CASE 

L & W DaraL L.P., ("the Taxpayer .. or .. the Owner'') owns certain parcels of agricultural 

real property located in Harlan County, Nebraska. The Harlan County State Assessing Officer 

('"the State Assessing Officer") proposed valuing the subject property in the amount of $52.150 

for one parcel, and $62,480 for the second parcel as of January 1. 1998 (''the assessment date''). 

The Taxpayer filed a protest with the Harlan County Board of Equalization (''the County''). 

alleging that the properties were overvalued. By way of relief. the Taxpayer requested that the 

proposed 1998 valuation be reduced to $41.870 for the first parcel and $50.160 for the second 

parcel. The County granted the protest in part. and determined that 80% of the actual or fair 

market value of the first parcel was $50.260. and that 80% of the actual or fair market value of 

the second parcel was $61.465. Taxpayer timely filed an appeal of these decisions to the 

Commission. 

EVIDENCE BEFORE THE COMMISSION 

The Commission took notice of the following documents as authorized by Neb. Rev. Stat. 

§77-5016(5) (1999 Supp.) without objection: the Commission's case file for Case No. 98A-465; 

the Case Files for Case Numbers 98A-466, 98A-467, 98A-468, 98A-469, 98A-470, 98A-471. 

98A-472. 98A-473. and 98A-474, which were consolidated with Case Number 98A-465 for 

purpose of hearing: the Nebraska Constitution: the Nebraska State Statutes; Title -1-12. Nebraska 

Administrative Code (the Tax Equalization and Review Commission's Rules and Regulations); 

Title 298. Nebraska Real Estate Appraiser Board Rules and Regulations (1995); the Property 

Tax Administrator's Published 1998 Ratios and Measures of Central Tendency (published 
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pursuant to Neb. Rev. Stat.§77-1327(6)); the 1998 County Profiles.for Harlan County: the 

Property Tax Administrator's 1998 Statistical Measures; the 1998 Assessor's Interviews by the 

Property Tax Division; the 1998 Qualified Sales Report Profiles: the 1999 Formal Plan of 

Equalization: the 1998 Statewide Equalization Proceedings: Nebraska Economic Data 

BIN/Nebraska Department of Economic Development ( 1998): the Nebraska Agricultural Land 

Valuation 1\;fanual ( 1998): the Nebraska Assessor ·s Reference Manual (Volumes I and 2): three 

standard reference works published by the International Association of Assessing Officers: 

Property Assessment Valuation. Second Edition (1996); Property Appraisal and Assessment 

Administration (1990): and Glossary.for Properly Appraisal and Assessment ( 1998): and the Soil 

Survey for Harlan County. 

The Commission also received certain exhibits and testimony during the course of the 

hearing. 

I. 
ISSUES BEFORE THE COMMISSION 

Neb. Rev. Stat. §77-1502 (1998 Cum. Supp.) requires a taxpayer to identify the issues to 

be presented to the County Board of Equalization. The Commission's jurisdiction is limited to 

those issues presented to the County Board of Equalization and those issues sufficiently related 

in content and context to be deemed the same question at both levels. Arcadian Fertilizer v. 

Sarpy County Bd. of Equal., 7 Neb. App. 499, 505, 583 N.W.2d 353, 357 ( 1998). The Taxpayer 

alleged in its protest that: 



"The only land sales in this area has [sic] been that purchased for 

estate settlement and prevention of commercial pig farming. That 

should not warrant such an increase in our land appraisal. Our low 

water table prevents above-the-ground irrigation therefore we 

should not be in a category which does not substantiate (sic]. We 

should be in Soil type 3D in Area 3. Present low crop prices and 

average production simply do not compensate for the higher taxes 

we will be forced to pay. Therefore. please return our valuation to 

the 1997 figures:· (El:1: El:2). 

Taxpayer"s Attorney later alleged in an attachment to the Appeal Form tik,: \\ ··: ·· 

Commission different issues: 

.. The basis·s [sic] of the protest are that the lands at issut:. 

specifically dry land soils known as HOB2 which were classi lit:J 

as 1 DTE ... where [sic] overvalued as a class in Market Area 3 of 

Harlan County, Nebraska ... when compared to similar classes of 

other market areas in Harlan County, Nebraska. Further the HOB2 

lands were overvalued within the price classes because they were 

place [sic] in the same price category of lands of higher value ... In 

addition a portion of the property at issue was overvalued because 

unfenced portions of the individual properties were improperly 

classified as pasture land instead of their true classification of 

waste land ... THE PROPERTIES ARE OVERVALUED 
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BECAUSE TRANSACTIONS WERE INCLUDED IN THE 

SAMPLE GROUP THAT SHOULD HA VE BEEN EXCLUDED 

AND TRANSACTIONS WERE EXCLUDED FROM THE 

SAMPLE GROUP THAT SHOULD HA VE BEEN INCLUDED:' 

(Attachment to Appeal Form). 

The Taxpayer's allegations may be summarized as follows: 
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1. That State Assessing Officer·s use of the Sales Comparison Approach to value the 

subject property was flawed because certain sales were either used or not used. 

2. That the subject properties are improperly classified as irrigated land \\·hen they 

should be classified as dry land. 

3. That the .. higher capability soil .. Land Capability Groups on the subject properties 

should be .. moved'' into ··lower quality'' Land Capability Group 30 in Market 

Area 3. 

4. That the agricultural income streams for the subject properties do not support the 

prices for which agricultural land is sold on the open market. 

5. That the assessed value of the subject properties as determined by the County 

exceeds 80% of actual or fair market value as of the assessment date. 

6. That the Soil Conversion is flawed. 

7. That the Qualified Agricultural Sales File for Harlan County is flawed. 

8. That HOB2 soils are overvalued. 

9. That the assessed value of the subject properties have not been equalized with the 

assessed value of comparable property within Market Area 3 of Harlan County. 
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10. That the assessed value of the subject properties have not been equalized with the 

assessed value of comparable property in other market areas within Harlan 

County. 

I I . That unfenced agricultural land constitutes ··wasteland.·· 

II. 
FINDINGS OF FACT 

The Commission. in determining cases. is bound to consider only that evidence which has 

been made a part of the record before it. No other information or evidence may be considered. 

Neb. Rev. Stat. §77-5016(3) (1999 Supp.). The Commission may. however. evaluate the 

evidence presented utilizing its experience. technical competence. and specialized knowledge. 

Neb. Rev. Stat. §77-5016(5) ( 1999 Supp.). 

From the pleadings and the evidence contained in the record before it. the Commission 

finds and determines as follows: 

A. 
PROCEDURAL FINDINGS 

1. That Taxpayer owns a parcel of agricultural real property legally described as the SWJ;'.i of 

Section 27, Township 1, Range 20. consisting of approximately 160 acres, in Harlan 

County, Nebraska. also known as Parcel ID Number 360010700 (''the first parcel'"). 

2. That Taxpayer also owns a parcel of agricultural real property legally described as the 

NEJ;'.i of Section 29, Township 1, Range 20, consisting of approximately 160 acres. in 

Harlan County. Nebraska. also known as Parcel ID Number 360011300 ("the second 

parcel"). 



3. That the State Assessing Officer proposed valuing the first parcel (360010700) for 

purposes of taxation in the amount of $52, 150 as of January 1. 1998 ('"the assessment 

date .. ). (El:1) 

4. That the State Assessing Officer proposed valuing the second parcel (360011300) for 

purposes of taxation in the amount of $62.480 as of the assessment date. (E 1 :2) 
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5. That the Taxpayer timely filed a protest of the proposed valuations. and requested that the 

first parcel be valued in the amount of $41.870. (E 1: 1). 

6. That the Taxpayer timely filed a protest of the proposed valuations. and requested that the 

second parcel be valued in the amount of $50.160. (E 1 :2). 

7. That the County granted the protest in part and determined that 811°" 11! th1..· ;.i..:tu..1i l'f t':.1ir 

market value of the first parcel as of the assessment date was S5U.2hll. t l 1 l I 

8. That the County granted the protest in part and determined that 80° o or the actual or fair 

market value of the second parcel as of the assessment date was $61.-+65. ( E 1 :2 ). 

9. That the Taxpayer timely filed an appeal of those decisions. (Appeal Form). 

10. That the Commission, at the request of the Taxpayer's Attorney, and without objection 

from the County, consolidated nine other appeals with this appeal for purposes of hearing. 

11. That the owner of the subject properties was not personally present at the hearing before 

the Commission as required by Title 442 Nebraska Administrative Code, Chapter 4. 

Section O 11. 

12. That the County did not object to proceeding in this consolidated appeal without the 

owner of the subject properties being personally present. 
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13. That at the conclusion of the Taxpayer's case-in-chief, the County moved to dismiss the 

appeal for failure to adduce any evidence that the decision of the County was 

unreasonable or arbitrary. 

14. That the Commission overruled the Motion to Dismiss based on the requirements of Title 

442, Neb. Admin. Code, Chapter 5, Section 019. 

15. That thereafter the County rested its case-in-chief without adducing any testimony. 

B. 
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS 

1. That the threshold issue presented is the determination of the actual or fair market value 

of the land component of the subject property as of the assessment d:1te. 

2. That agricultural land is required by law to be valued at 80% of actual or fair m:.irket 

value. Neb. Rev. Stat. §77-201(2) (1998 Cum. Supp.) 

3. That the County determined that 80% of the actual or fair market value of the first parcel 

was. on average. $314 per acre, determined as follows: Assessed value of $50.260 

(E38:2) + 160 acres= $314. That the actual or fair market value of the first parcel would 

therefore be approximately $393 per acre. determined as follows: Average assessed value 

per acre of $314 + 80% = $393 actual or fair market value. 

4. That Taxpayer's only evidence of value for the first parcel (Parcel Number 360010700) 

was the testimony of the Taxpayer·s Attorney at the hearing before the Commission that 

the actual or fair market value of the subject property as of the assessment date was $480 

per acre. 
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5. That the County determined that 80% of the actual or fair market value of the second 

parcel was. on average, $384 per acre. determined as follows: Assessed value of $61 .465 

(E38: l) + 160 acres= $384. That the actual or fair market value of the second parcel 

would therefore be approximately $480 per acre. determined as follows: Average 

a~sessed value per acre of $384 + 80% = $480 actual or fair market value. 

6. That Taxpayer's only evidence of value for the second parcel (Parcel Number 

360011300) was the testimony of the Taxpayer's Attorney at the hearing before the 

Commission that the actual or fair market value of the second parcel as of the assessment 

date was $500 to $510 per acre. 

7. That therefore Taxpayer's Attorney's own testimony of fair market values for the subject 

properties are higher than the respective fair market values determined by the County as 

of the assessment date. 

8. That the Taxpayer alleges that the subject property was improperly valued since the Sales 

Comparison Approach utilized by the County to value the subject property was flawed. 

That the Taxpayer specifically alleged that this sales roster improperly included certain 

sales of agricultural real property. (E 1 ). 

9. That the Property Tax Administrator determines whether sales should be included or 

excluded from the Qualffied Agricultural Sales Rosters for each of the counties. County 

Assessor ·s Reference 1\1anual. Vol. 1. Standards for Measurement of Level of Value and 

Quality of Assessment.for 1998. 

10. That the Property Tax Administrator's determination of sales to be included or excluded 

from the Qual[fied Agricultural Sales Roster.for Harlan County was subject to a timely 
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appeal of the Property Tax Administrator's decision. Neb. Rev. Stat. §77-5007(10) (1998 

Cum. Supp.). 

11. That nothing in the record before the Commission would establish that a timely appeal of 

the determination of the Property Tax Administrator to include or exclude sales from the 

Qual[fied Agricultural Sales Roster for Harlan County was made. 

12. That an attack on the 1998 Qual[fied Agricultural Sales Rosterfor Harlan County in this 

proceeding is a collateral attack of an administrative decision of the Property Tax 

Administrator over which this Commission has no jurisdiction. 

13. That no part of the subject properties are classified as irrigated land. (E38:l.2). That 

therefore Taxpayer· s allegation that a portion of the subject properties \Vas improperly 

classified as irrigated land has no merit. 

14. That the Taxpayer has alleged that the Soil Conversion is flawed because the soil on the 

subject property should be in the Land Capability Group 3D. 

15. That the Property Tax Administrator has promulgated a ··soil Conversion·· table, which 

converts soil types into "Land Capability Groups." [1998 Agricultural Land Valuation 

1'v!anual. ("the Manuaf'), pp. 13 - 60]. That all assessors are required to utilize the 

Manual in the classification of agricultural land. Neb. Rev. Stat. §77-1361 and Neb. Rev. 

Stat. §77-1362 (1998 Cum. Supp.). That failure to utilize the Manual may subject an 

assessor to removal from office. Neb. Rev. Stat. §77-1330 (1999 Supp.). 

16. That based on dryland capability units assigned to a soil type by the soil survey the 

Manual '·converts" soil types identified in the soil surveys into "'Land Capability Groups"' 
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(''LCGs"). (The Manual, at p. 61 ). That the Manual contemplates at least 13 different 

LCGs. That the Manual provides: 

.. Four principal LC Gs are established for each of the following agricultural uses 

and they are coded as shown below. 

1. Irrigated cropland (includes irrigated grassland) IA, 2A. 3A. and 4A. 

2. Ory land cropland 10. 20. 30. and 40. 

3. Grassland 1 G. 2G. 3G. and 4G. 

4. Wasteland:· (The Manual, at page 61.) 

17. That the Manual also provides a .. definition .. for each of the LC Gs as follows: 

.. LCG I includes soils that generally have the capability to produce high to \'ery 

high yields of grain or forage crops. including native and introduced grasses. and 

foods and crops produced for processing such as. soybeans. com. sugar beets. 

potatoes. field beans. and others:· 

"LCG2 includes soils that have the capability to produce moderately high to above 

average yields of either grain or forage crops. including native and introduced 

grasses. and foods and crops produced for processing. Soils in this group have 

moderate limitations and hazards that affect use and management." 

'·LCG 3 includes soils that have the capability to produce average or moderately 

low yields of either grain or forage crops, including native and introduced grasses. 

and foods and crops produced for processing. Soils in this group have moderately 

severe limitations and hazards that affect use and management.·· 
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·'LCG4 includes soils that have the capability to produce low or very low yields of 

either grain or forage crops. including native and introduced grasses, and foods 

and crops produced for processing. Soils in this group have very severe 

limitations and hazards that affect use and management:· The Manual, at pp. 61 -

62. 

18. That the Manual also provides that: 

.. In many counties. the four LCGs are not adequate to show the range of 

classifications needed for the diversity of the soil capabilities within the area. In 

such cases. the LCGs are divided and identified by the addition of the numlx·r l 

(one) to the LCG.'' The Manual. at p. 62. 

19. That ··HOB2 soils .. are defined as .. Holdredge Silt Loam. I to~ pcr,:1."nl ,i,,rt.:-... \."f1lJ1."J:· 

Harlan County Soil Survey. p. 14. 

20. That the ··Soil Conversion .. section of the !v/anual provides that .. Holdredge Silt Loam. 1 

to 3 percent slopes. eroded .. are converted into LCG ID. IA or lG. depending on use. 

The Manual. at p. 31. 

21. That "HOB soils" are defined as "Holdredge Silt Loam, 1 to 3 percent slopes" Harlan 

County Soil Survey. p. 14. 

22. That the ·'Soil Conversion'· section of the Manual provides that .. Holdredge Silt Loam. 1 

to 3 percent slopes" are converted into LCG lD, lA or lG. depending on use. The 

Manual, at p. 31. 

That "CKD2 soils .. are defined as '·Coly and Nuckolls silt loams, 9 to 31 percent slopes, 

eroded.'. Harlan County Soil Survey. p. 9. 
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24. That the "Soil Conversion" section of the Manual provides that "Coly and Nuckolls silt 

loams, 9 to 31 percent slopes, eroded'. are converted into LCG 4D, 4A or 4G. depending 

on use. The Manual, at p. 23. 

25. That "CMC2 soils" are defined as "Coly and Uly silt loams. 3 to 9 percent slopes, 

eroded." Harlan County Soil Survey. p. 9. 

26. That the ··soil Conversion'' section of the lvfanual provides that .. Coly and Uly silt loams. 

3 to 9 percent slopes. eroded .. are converted into LCG 4D 1. 4A I or 4G 1. depending on 

use. The Manual. at p. 23. 

27. That ·'UTE soils .. are defined as ·'Uly and Coly silt loams. 9 to 31 percent sl,)rc" ·· 

Harlan County Soil Survey. p. 23. 

28. That the ··Soil Conversion'' section of the Afanual provides that .. l 1:- anJ C,il:, "lit il1ams. 

9 to 31 percent slopes." are converted into LCG 40. 4A or -+G. depending on use. T/1'.: 

Manual. at p. 55. 

29. That the Taxpayer's allegation that the soils on the subject property should be converted 

to the Land Capability Group 3D constitutes a challenge to an administrative decision of 

the Property Tax Administrator to create and adopt the Soil Conversion table. 

30. That the Property Tax Administrator has implemented a system for review of challenges 

to the Soil Conversion table. That this system for review is set forth in the County 

Assessor ·s Reference Manual. Vol. 1. Directive 97-10. That nothing in the records 

establishes that the Taxpayer ever filed such a challenge. 

31. That the decision of the Property Tax Administrator to create and adopt the Soil 

Conversion may be appealed to the Commission. Neb. Rev. Stat. §77-5007 (10) (1998 
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Cum. Supp.). That nothing in the record establishes that the Taxpayer ever filed such an 

appeal. 

That a challenge to the decision to adopt the Soil Conversion in this proceeding 

constitutes a collateral attack of an administrative decision of the Property Tax 

Administrator. 

33. That Taxpayer has not adduced any evidence or authority for the idea that the 

Commission has subject matter jurisdiction over a collateral attack of a decision of the 

Property Tax Administrator in this appeal. 

34. That from the exhibits in the record before the Commission. and considering the 

testimony of the Taxpayer's Attorney. the State Assessing Officer valued the Land 

Capability Groups for the subject property in accordance with the 1998 Agric11l!11ru/ lane/ 

Valuation lvlanuaf and the C aunty Assessor's Reference Manual. 

35. That from the record before the Commission the values for each of the LC Gs. which 

appear on the Soil Inventory page of the Property Record File for the subject properties 

were based on sales of comparable agricultural land in Market Area 3 of Harlan County 

as set forth in the 1998 Qual(fied Agricultural Sales Roster.for Harlan County. (E24 ). 

36. That Taxpayer offered no evidence of market prices for agricultural goods in Harlan 

County or market prices for agricultural goods in general. no evidence of typical expenses 

and no evidence of an appropriate capitalization rate. That therefore the Taxpayer's 

allegation that the income stream generated by the subject property does not support the 

prices for which the land is sold on the open market has no merit. 
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37. That the Taxpayer's Attorney alleged at the hearing that the County overvalued HOB2 

soils as a class for tax year 1998. That the record demonstrates that the subject properties 

are located in Market Area 3 of Harlan County for tax year 1998. (E38: 1. 2). 

38. That the Taxpayer's Attorney also alleged that the value of HOB2 soils were not 

equalized with the value of the same soils in other Market Areas of Harlan County, 

Nebraska. That the Manual specifically states: 

·· ... current policy allows the county to identify market areas 

within the county where variances in value are recognized.·· The 

Manual. "Notice .. at p. I. 

That the Manual also states: 

.. Other boundaries may be used to help delineate anJ r-:rin1.· n:.1:to.,' 

values in the counties ... ·· The 1'vfanual. at p. 3. 

Finally. the Manual also states: 

"It is important to note that even though similar soils throughout an 

area are classified in the same LCG, the market value of the land 

may vary from county to county or within a county due to factors 

which affect the market value of the land. These factors include 

location, size. shape, farm programs. zoning, marketing areas, 

supply and demand of land for sale, and any other factors 

considered when purchasing land. All factors need to be 

considered when analyzing the sales transactions to fully 

understand the market in any area or county." 
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The Manual, at pp. 65 - 66. 

39. That the Taxpayer's Attorney presented no evidence of the fair market value of HOB2 

soils in the other Market Areas of Harlan County, Nebraska. 

40. That therefore Taxpayer's Attorney's allegation that the value of HOB2 soils were not 

equalized with the value of the same soils in other Market Areas of Harlan County, 

Nebraska. has no merit. 

41. That Ta"Xpayer·s Attorney alleged that part of the subject properties which were not 

fenced was improperly classified as grass land instead of waste land. That the 1Hanual 

defines ··wasteland'' as: 

·· ... those types which cannot be used economically and are not 

suitable for recreational or agricultural use or production. Some of 

those land types would be blowouts. riverwash (recent unstablized 

alluvial deposits). marshes. badlands. large deep gullies (including 

stream beds and banks), bluffs. rockland, gravel areas. and salt 

flats. To qualify for wasteland the land must be lying in or 

adjacent to and in common ownership or management with land 

used for the production of agricultural products.'· The Manual at 

p. 66. 

42. That under this definition. the lack of fencing does not render agricultural land ··waste 

land" for purposes of assessment. 
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43. That no competent. credible evidence was adduced which would establish that the subject 

properties. or parts thereof. were ··wasteland·· as that term is defined in the Manual for tax 

year 1998. 

44. That therefore the Taxpayer's Attorney's allegation that portions of the subject properties 

were improperly classified as grass land instead of waste land has no merit. 

45. That from the entire record before the Commission. the Taxpayer has failed to adduce any 

clear and convincing evidence that the subject properties were valued in excess of 80% of 

actual or fair market value. Further that the Taxpayer has failed to adduce any evidence 

that the assessed value of the subject properties were not equalized with comparable 

property either within Market Area 3 or within the County. 

46. That based on the entire record before it. the Commission finds and determines that 80% 

of the actual or fair market value of the first parcel as of the assessment date was $50.260 

and that 80% of the actual or fair market value of the second parcel as of the assessment 

date was $61.465, as determined by the County. 

47. That the County's determination of actual or fair market value of the subject property as 

of the assessment date is less than the Taxpayer's Attorney·s opinion of actual or fair 

market value as of the assessment date. 

48. That therefore the decision of the County must be affirmed. 
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III. 
ANALYSIS 

A. 
ISSUES PROPERLY BEFORE THE COMMISSION 

The Taxpayer presented one set of issues to the County, and a second set of issues were 

presented to the Commission. 

The issues presented to the County were the allegations that: 

.. The only land sales in this areas has [sic] been that purchased for 

estate settlement and prevention of commercial pig farming. That 

should not warrant such an increase in our land apprais:.i! < >u· :. '" 

water table prevents above-the-ground irrigation th~r1.·1, •r. ., , 

should not be in a category which does substantial~ j-.1-. l \\ • 

should be in Soil type 3D in Area 3. Present low crop rri-:1..·, .111J 

average production simply do not compensate for the higher ta,~:-. 

we will be forced to pay. Therefore. please return our valuation to 

the 1997 figures:' (E 1: 1: E 1 :2). 

The Taxpayer's Attorney, in the attachment to the Appeal Form filed with the 

Commission, alleged different issues. Taxpayer"s Attorney alleged in that document that: 

·'The basis· s [sic] of the protest are that the lands at issue. 

specifically dry land soils known as HOB2 which were classified 

as 1 DTE ... where [sic] overvalued as a class in Market Area 3 of 

Harlan County, Nebraska ... when compared to similar classes of 

other market areas in Harlan County, Nebraska. Further the HOB2 
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lands were overvalued within the price classes because they were 

place [sic] in the same price category of lands of higher value ... In 

addition a portion of the property at issue was overvalued because 

unfenced portions of the individual properties were improperly 

classified as pasture land instead of their true classification of 

waste land ... THE PROPERTIES ARE OVERY ALUED 

BECAUSE TRANSACTIONS WERE INCLUDED IN THE 

SAMPLEGROUPTHATSHOULDHAVEBEENEXCLUDED 

AND TRANSACTIONS WERE EXCLUDED FROM THE 

SAMPLE GROUP THAT SHOULD HAVE BEEN INCLUDED 

... ·· (Attachment to Appeal Form). 

Taxpayer·s Attorney alleged at the hearing that the issues presented ,vere identical at both 

the County Board level and before the Commission. The determination of which issues are 

properly before the Commission is critical, since the Commission·sjurisdiction is limited. It has 

been held that: 

.. It is uncontroverted that administrative bodies have only that 

authority specifically conferred upon them by statute or by 

construction necessary to achieve the purpose of the relevant act. 

Appeals from a county board of equalization to the Commission 

are controlled by Neb. Rev. Stat. § 77-1511 (Reissue 1996), which 

provides. in pertinent part, that in such appeals, the Commission 

· shall hear ... and determine anew all questions raised before the 



county board of equalization which relate to the liability of the 

property to assessment. or the amount thereof.' (Emphasis 

supplied.) The statute 'restricts a taxpayer's appeal to a 

consideration of questions raised before the board of equalization, 

and the court is without power to adjudicate any other factual 

question or issue in the taxpayer's appeal:· 

"At the threshold, we address Arcadian's argument that 

because the jurisdictional issue was raised by the Commission and 

not by the parties. there should be a ·presumption ... that issues 

being raised on appeal were those issues. in fact. before th-: Sarr: 

County Board of Equalization .. ." Brief for appellant at 13. Thl: 

fact is that lack of jurisdiction may exist even where the parties 

submit an issue to an administrative agency in the mistaken belief 

that the agency has statutory authority to resolve it. The parties· 

understanding or intentions are irrelevant to the issue of whether 

the Commission had jurisdiction. since the parties cannot confer 

subject matter jurisdiction upon a tribunal by either corisent or 

acquiescence. (Citation omitted.) There is. accordingly, no 

'presumption' that the Commission had jurisdiction."' Arcadian 

Fertilizer. L.P. v. Sarpy County Bd. of Equal .. 7 Neb. App. 499. 

504-505. 583 N.W.2d 353. 356-357 (1998). (Citations omitted). 

-20-
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There are sound public policy reasons which support the statutory limitation on the 

Commission· s jurisdiction. First, the county board of equalization .. is entitled to a specific 

complaint, and should have an opportunity to pass on the question ... before the public revenues 

become involved in protracted or vexatious litigation." Gordman Properties v. Hall Cty. Bd. of 

Equalization. 225 Neb. 169, 175. 403 N.W.2d 366. 370 (1987). Second, the rule prevents a 

protester from presenting a different but meritorious issue to the [Commission] and thus obtain a 

reversal of the board. Gordman. Supra. 

The only evidence in the record before the Commission of the issues presented to the 

County is the Form 422 filed by the Taxpayer. (El). On the Taxpayer·s Appeal Form filed with 

the Commission the issue of equalization is raised for the first time. Thee\ idenee he fore the 

Commission demonstrates that the County was not presented with the issue of e4ualiLation in 

this appeal and that therefore that issue is not properly before the Commission. The issues 

properly before the Commission are only those presented by the Taxpayer to the County. See 

Arcadian Fertilizer. L.P. v. Sarpy County Bd. o_f Equal .. 7 Neb. App. 499. 583 N.W.2d 353 

(1998) .. Gordman Properties v. Hall Cty. Bd. o_f Equalization. 225 Neb. 169, 403 N.W.2d 366 

(1987). 

The issues presented by the Taxpayer to the County may be summarized as follows: (I) 

The State Assessing Officer failed to properly apply the Sales Comparison Approach in 

determining the value of the subject property: (2) The land was improperly classified as 

"irrigated .. land rather than "dry land" and should be classified as 3D land; and (3) The income 

stream from agricultural property won ·t support the assessed valuations. For the reasons set forth 
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above. the Commission finds and determines that these issues are the only issues properly before 

it. 

The Commission. however, before taking up the analysis of the issues presented. must 

consider the role of the evidence of actual or fair market value in appeals of decisions of county 

boards of equalization. 

B. 
ACTUAL OR FAIR MARKET VALUE OF THE SUBJECT PROPERTY 

The threshold issue in every appeal heard by the Commission is the actual or fair market 

value of the subject property. The critical nature of this issue is established by the burden of 

persuasion imposed on the complaining taxpayer. 

That burden has been defined as follows: 

.. That presumption [in favor of the County] remains until there is 

competent evidence to the contrary presented. and the presumption 

disappears when there is competent evidence on appeal to the 

contrary. From that point on. the reasonableness of the valuation 

fixed by the board of equalization becomes one of fact based upon 

all the evidence presented." U S. Ecology. Inc. v. Boyd Cty. Bd. of 

Equal., 256 Neb. 7, 15, 588 N.W.2d 575, 581 (1999)) (Citations 

omitted). 

It is clear from this burden that even if the Taxpayer establishes that the action of the County was 

unreasonable or arbitrary. the Taxpayer must thereafter demonstrate that the final value as 

determined by the County was also unreasonable. 
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The statutory presumption requires that the actual or fair market value of the property be 

established in every appeal heard by the Commission. This evidence is critical to valuation 

cases. but it is also essential in "equalization'· cases. The Taxpayer" s burden of persuasion in an 

equalization case requires evidence of the actual or fair market value of the subject property and 

the assessed value of the subject property, in order to determine the ··assessment ratio:· The 

"assessment ratio!' which is sometimes referred to as the "level of assessment ... is defined as 

.. The fractional relationship an assessed value bears to the market value of the property in 

question.·· Glossary.for Property Appraisal and Assessment. 1997, p. 12. This assessment ratio 

or level of assessment is then compared to the level of assessment of the class or subclass with 

which the subject property should be equalized. See. e.g. Scribante v. Douglas Cty. Bd. of 

Equal .. 8 Neb. App. 25. 588 N.W.2d 190 ( 1999). 

.. Agricultural land is required by law to be valued at 80% of actual or fair market value. 

Neb. Rev. Stat. §77-201(2) (1998 Cum. Supp.). The County determined that 80% of the actual 

or fair market value of the first parcel was approximately $314 per acre, determined as follows: 

Assessed value of $50,260 (E38:2)..,.. 160 acres= $314. From this value the actual or fair market 

value of the first parcel would therefore be $393 per acre, determined as follows: Assessed value 

per acre $314..,.. 80% = $393 actual or fair market value. 

Taxpayer· s only evidence of actual or fair market value for the first parcel was testimony 

of the Taxpayer"s Attorney given at the hearing before the Commission. Taxpayer's Attorney 

testified that his opinion of the actual or fair market value of the first parcel (Parcel Number 

360010700) as of the assessment date was $480 per acre. The Supreme Court has held: "[a]n 

owner who is familiar with his property and knows its worth is permitted to testify as to its 
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value." US. Ecology. Inc. v. Boyd Cty. Bd. o.f Equal., 256 Neb. 7,15, 588 N.W.2d 575. 581 

(1999). The Taxpayer's Attorney is not the owner of the first parcel and the competency given to 

the owners opinion of value by the Supreme Court does not apply to the Taxpayer's Attorney·s 

opinion of value. Taxpayer's Attorney did not identify the factors which formed the basis of his 

opinion of fair market value and offered no other supporting evidence. This is the Taxpayer·s 

only evidence of actual or fair market value of the first parcel and it is not competent or credible. 

The County determined that 80% of the actual or fair market value of the second parcel 

was approximately $384 per acre. determined as follows: Assessed value of$61.465 (E38:1) + 

160 acres= $384. From this value the actual or fair market value of the second parcel would 

therefore be $480 per acre. determined as follows: Assessed value per acre $384 + 80% = $480 

actual or fair market value. 

Taxpayer" sonly evidence of actual or fair market value for the second parcel was 

testimony of the Taxpayer's Attorney given at the hearing before the Commission. Taxpayer·s 

Attorney testified that his opinion of the actual or fair market value of the second parcel (Parcel 

Number 360011300) as of the assessment date was $500 to $510 per acre. The Taxpayer·s 

Attorney is not the owner of the second parcel and the competency given to the owners opinion 

of value by the Supreme Court does not apply to the Taxpayer's Attorney's opinion of value. 

Taxpayer's Attorney did not identify the factors which formed the basis of his opinion of market 

value and offered no other supporting evidence. This is the Taxpayer's only evidence of actual 

or fair market value of the second parcel and is not competent or credible. 

Taxpayer's only evidence of the actual or fair market value of the subJect properties, 

offered in the form of the testimony of the Taxpayer's Attorney, was neither competent nor 
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credible evidence. Disregarding the admissibility or weight of this evidence. these opinions of 

fair market value still higher than the County· s determination of actual or fair market value of the 

subject properties as of the assessment date. 

.C. 
THE QUALIFIED AG RI CULTURAL SALES FILE 

Taxpayer also alleges that the Harlan County Qualffied Agricultural Sales File was 

flawed. Taxpayer specifically contends that certain sales were used to determine the actual or 

fair market value of agricultural land within Market Area 3 of Harlan County for tax year 1998 

which should not have been used. and that therefore the results are skewed. The Taxpayer. in 

making this allegation. appears to contend that the State Assessing Officer has exclusive control 

over the Qualified Agricultural Sales Roster. Such is not the case. The Property Tax 

Administrator" s sales file is prepared and maintained pursuant to her statutory duties. See. e. g .. 

Neb. Rev. Stat.§ 77-1360.01 (1998 Cum. Supp.). The Property Tax Administrator, in response 

to this mandate. promulgated Directive 97-3. issued June 17, 1997. This Directive specifically 

authorizes a county assessor to protest the inclusion or exclusion of sales from the Qualffied 

Sales File. ( County Assessor Reference Manual. "Directives"). The decision of the Property 

Tax Administrator regarding protests by the county assessor may be appealed to the Commission. 

Neb. Rev. Stat. §77-5007(10) (1998 Cum. Supp.). Property Tax Directive 97-3 states that the 

county assessor may file a protest of the adjustment, qualification, or non-qualification for any 

sale in the sales file on or before January 9, 1998 for assessment year 1998. As the record 

contains no evidence of a protest being filed with the Property Tax Administrator, the decision of 
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the Property Ta"I: Administrator regarding the sales file became final thirty days after the January 

9, 1998 deadline. Under these circumstances. an attack on the 1998 Qualified Agricultural Sales 

Roster.for Harlan County in this proceeding constitutes a collateral attack of an administrative 

decision of the Property Tax Administrator, over which this Commission has no jurisdiction. 

D. 
LAND USES AND THE SOIL 

CONVERSION ADOPTED BY THE 
PROPERTY TAX ADMINISTRATOR 

Taxpayer alleges that some or all of the subject property was misclassified as irrigated 

land when it should have been classified as dryland. From the record before the Commission. no 

part of the subject properties are classified as irrigated land. Therefore the allegation that some 

or all of the subject properties were classified as irrigated land has no merit. 

Taxpayer has also alleged that the Soil Conversion as adopted b: the Propert: Tax 

Administrator is flawed. Taxpayer has alleged in particular that the soils on the subject property 

· should be in Land Capability Group 3D. Taxpayer·s allegation must be considered in light of the 

requirements of state law. 

The Property Tax Administrator has promulgated a ··soil Conversion" table. which 

converts soil types into ·'Land Capability Groups." [1998 Agricultural Land Valuation Manual. 

("the Manuaf'), pp. 13 - 60]. All assessors are required to utilize the Manual in the classification 

of agricultural land. Neb. Rev. Stat. §77-1361 and Neb. Rev. Stat. §77-1362 (1998 Cum. Supp.). 

Failure to utilize the Manual may subject an assessor to removal from office. Neb. Rev. Stat. 

§77-1330 (1999 Supp.). 
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Based on the dryland capability unit assigned to a soil type by the soil survey this 1vfanual 

"converts'' soil types identified in Soil Surveys into "Land Capability Groups" ('·LCGs"). (The 

Manual, at p. 61 ). The Manual contemplates at least 13 different LCGs. The Manual explains 

the ··conversion'' process as follows: 

·'Four principal LCGs are established for each of the following agricultural uses 

and they are coded as shown below. 

1. Irrigated cropland (includes irrigated grassland) IA. 2A, 3A. and 4A. 

2. Dryland cropland ID, 2D, 3D. and 4D. 

3. Grassland 1 G, 20. 30, and 40. 

4. Wasteland." (The Manual. at page 61.) 

That the Alanual also provides that: 

.. In many counties. the four LCGs are not adequate to show the range of 

classifications needed for the diversity of the soil capabilities within the area. In 

such cases, the LC Gs are divided and identified by the addition of the number I 

(one) to the LCG:' The Manual. at p. 62. 

The 1vfanual also provides a "definition·· for each of the LCGs as follows: 

"LCG 1 includes soils that generally have the capability to produce high to very 

high yields of grain or forage crops, including native and introduced grasses, and 

foods and crops produced for processing such as, soybeans. com, sugar beets, 

potatoes, field beans, and others." 

"LCG2 includes soils that have the capability to produce moderately high to above 

average yields of either grain or forage crops, including native and introduced 



grasses, and foods and crops produced for processing. Soils in this group have 

moderate limitations and hazards that affect use and management:· 

·'LCG3 includes soils that have the capability to produce average or moderately 

low yields of either grain or forage crops, including native and introduced grasses. 

and foods and crops produced for processing. Soils in this group have moderately 

severe limitations and hazards that affect use and management.'. 

'·LCG4 includes soils that have the capability to produce low or very low yields of 

either grain or forage crops. including native and introduced grasses, and foods 

and crops produced for processing. Soils in this group have very severe 

limitations and hazards that affect use and management." The Manual. at pp. 61 -

62. 

Finally. the Manual provides that: 

--in many counties. the four LCGs are not adequate to show the range of 

classifications needed for the diversity of the soil capabilities within the area. In 

such cases, the LC Gs are divided and identified by the addition of the number 1 

(one) to the LCG." The Manual. at p. 62. 
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With this background. Taxpayer's specific allegation that the soils on the subject property have 

been placed in the wrong LCG based on poor soil capability may be considered. This 

consideration must begin with an understanding of the ··codes'· utilized in the soil classification. 

The soil type "HOB2"is defined as --Holdredge Silt Loam, 1 to 3 percent slopes, eroded." Harlan 

County Soil Survey. p. 14. The Manual, in tum. provides that "Holdredge Silt Loam, 1 to 3 

percent slopes. eroded'' is ·converted· into LCG lD. lA or lG, depending on use. The soil type 
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··HOB soils'· are defined as "Holdredge Silt Loam, 1 to 3 percent slopes" Harlan County Soil 

Survey. p. 14. The "Soil Conversion" section of the Manual provides that "Holdredge Silt 

Loam. 1 to 3 percent slopes" are converted into LCG lD, lA or 10. depending on use. The 

Manual, at p. 31. The soil type "CKD2 soils" are defined as ··coly and Nuckolls silt loams, 9 to 

31 percent slopes, eroded.'. Harlan County Soil Survey. p. 9. The ··soil Conversion" section of 

the Manual provides that "Coly and Nuckolls silt loams. 9 to 31 percent slopes, eroded .. are 

converted into LCG 4D. 4A or 40. depending on use. The 1vlanual. at p. 23. The soil type 

··cMC2 soils" are defined as ··Coly and Uly silt loams. 3 to 9 percent slopes. eroded:· Harlan 

County Soil Survey. p. 9. The ·'Soil Conversion .. section of the Mamwl pnn iJ~·, th.it ··t .Pl~ and 

Uly silt loams. 3 to 9 percent slopes. eroded .. are converted into LCG ~DI. J \: , 11 .. 1 , · 

depending on use. The Manual, at p. 23. The soil type ··UTE soils .. arc Jdinl..'J .1, ··t I~ .111J Coly 

silt loams. 9 to 31 percent slopes ... Harlan County Soil Survey. p. 23. The .. Soil Clll1\Cr~ion·· 

section of the Manual provides that "Uly and Coly silt loams, 9 to 31 percent slopes:· are 

converted into LCG 4D, 4A or 40, depending on use. The Manual, at p. 55. 

The Taxpayer's allegation that the soils on the subject property should be converted to 

Land Capability Group 3D requires recognition of a fundamental issue: the allegation constitutes 

a challenge to an administrative decision of the Property Tax Administrator to create and adopt 

the Soil Conversion table. The Property Tax Administrator has implemented a system for review 

of challenges to the Soil Conversion table. This system for review is set forth in the County 

Assessor ·s Reference Manual. Vol. 1. Directive 97-10. Nothing in the records establishes that the 

Taxpayer ever filed such a challenge with the Property Tax Administrator. The decision of the 

Property Tax Administrator to create and adopt the Soil Conversion is one which may be 
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appealed to the Commission. Neb. Rev. Stat. §77-5007 (10) (1998 Cum. Supp.). Nothing in the 

record establishes that the Taxpayer ever filed a protest with the Commission regarding Soil 

Conversions. 

Under these facts. it would appear that the Taxpayer's alleg_ation constitutes a collateral 

attack of an administrative decision of the Property Tax Administrator. The law supports this 

position. An administrative agency is defined as .. a governmental authority. other than a court 

and other than a legislative body. which affects rights of private parties through either 

adjudication or rulemaking." Hoiengs v. County ofAdams. 245 Neb. 877. 892. 516 N.W.2d 223 .. 

23 6 ( I 994 ). The issue then presented is whether the office of the Property Tax Administrator is 

an ··administrative agency:· 

The Property Tax Administrator is specifically authorized to promulgate rules. 

regulations. instructions. and manuals of assessment. Neb. Rev. Stat. §77-1330 ( I 999 Supp.). 

County assessors are required to utilize these rules. regulations. instructions and manuals of 

assessment in the valuation of real property. Neb. Rev. Stat. §77-13 I I (1998 Cum. Supp.) 

These rules. regulations. instructions. and manuals. when used by the State Assessing Officer in 

conjunction with the applicable provisions of state law and the state constitution, determine the 

taxable value of a Taxpayer's property. The rules and regulations of the Property Tax 

Administrator therefore clearly affect the rights of private parties as to both reporting of 

·transactions (see, e.g. Form 521). and the determination of assessed value. (See, e.g., Form 

422). The office of the Property Tax Administrator, and her agency, now known as the 

Department of Property Assessment and Taxation, is therefore an ··administrative agency" ·under 

the definition adopted by the Supreme Court. 
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The law regarding a collateral attack of an administrative agency decision is clear. An 

order of an administrative agency acting with jurisdiction and under authority of law is not 

subject to collateral attack in the absence of fraud or bad faith. Scoff v. Mattingly, 241 Neb. 157. 

284. 488 N.W.2d 349, 353 (1992). The role of the Commission in hearing and considering a 

collateral attack of an administrative decision of the Property Tax Administrator is equally clear. 

"It is uncontroverted that administrative bodies have only that authority specifically conferred 

upon them by statute or by construction necessary to achieve the purpose of the relevant act. .. 

There is. accordingly. no 'presumption· that the Commission hadjurisdiction:· Arcadian 

Fertilizer. L.P. v. Sarpy County Bd. ofEqual.. 7 Neb. App. 499. 504-505. 583 N.W.2d 353. 356-

357 ( 1998). (Citations omitted). If there is no presumption as to the authority of the 

Commission. there must be a specific grant of authority to the Commission in order to confer 

. subject matter jurisdiction. The Commission·sjurisdiction is set forth in Neb. Re\". Stat. ~77-

5007 ( 1999 Supp.). Nothing in that statute authorizes the Commission to hear and decide a 

collateral attack of an administrative decision of the Property Tax Administrator. 

It is clear that a challenge of the decision of the Property Tax Administrator to adopt the 

Soil Conversion in this proceeding constitutes a collateral attack of an administrative decision of 

the Property Tax Administrator. The Commission must. under these circumstances, determine 

that the Commission has no authority to consider a collateral attack of the decision of the 

Property Tax Administrator to convert soils into Land Capability Groups based on the Harlan 

County Soil Surve_v, The Nebraska Agricultural Land Valuation Manual and the County 

Assessors Reference Manual. 
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From the exhibits in the record before the Commission, and considering the testimony of 

the Taxpayer's Attorney, the State Assessing Officer valued the Land Capability Groups for the 

subject property in accordance with the 1998 Agricultural Land Valuation Manual and the 

County Assessor's Reference Manual. From the record before the Commission the values for 

each of the LCGs which appear on the Soil Inventory document in the Property Record Files for 

the subject properties was based on the sales of comparable agricultural land in Market Area 3 of 

Harlan County as set forth in the 1998 Qual!fied Agricultural Sales Rosterfhr Harlan County. 

(E24). 

E. 
INCOME 

The Taxpayer alleged that the income from this agricultural prPpi:rt: \\, ,n · i --urp, 1rt tht: 

assessed valuations. Taxpayer adduced no evidence of market prices for agricultural products in 

Harlan County or market prices in general. no evidence of typical expenses and no evidence of an 

appropriate capitalization rate. The Soil Survey for Harlan County contains capability 

information for the different soil types in Harlan County. With no evidence in the record on this 

issue the Commission has no way to properly evaluate this allegation. Therefore the allegation 

that the income streams generated by the subject properties do not support the prices for which 

land is sold on the open market has no merit. 



F. 
OTHER ISSUES RAISED AFTER 

THE COUNTY BOARD HEARING 

........ 
-.).)-

Taxpayer Attorney alleges that for tax year 1998, HOB2 dry land soils were not equalized 

with assessed values of comparable property in Market Area 3 and when compared with assessed 

values of comparable property in the other market areas in Harlan County, Nebraska for tax year 

1998. 

Taxpayer·s Attorney's allegation must be considered in light of the law governing 

equalization cases. "Equalization"' is the process of ensuring that all taxable property is placed 

on the assessment rolls at a uniform percentage of its actual value. Scribame i·. Douglas Cry. Bd. 

<?{Equal .. 8 Neb. App. 25. 588 N.W.2d 190 ( 1999). The purpose of equalizing assessments is to 

bring assessments from different parts of the taxing district to the same relative standard. so that 

no one part is compelled to pay a disproportionate share of the tax. Scrihante. supra. The 

burden is on the taxpayer to show by clear and convincing evidence that the valuation placed 

upon the taxpayer's property when compared with valuation placed on other similar property is 

grossly excessive. Future Motels. Inc. v. Custer Cty. Bd. of Equal .• 252 Neb. 565, 563 N.W.2d 

785 ( 1997). This burden requires the Taxpayer to demonstrate the level of assessment (i.e .. the 

ratio of assessed value to actual or fair market value) for the subject property as well as the level 

of assessment for the class or subclass within which the subject property is classified. 

Additionally equalization is not an issue properly before the Commission. 

The Taxpayer's Attorney also alleged that the value of HOB2 soils was not equalized 

with the value of the same soils in other Market Areas of Harlan County. Nebraska. That the 

Manual specifically states: 



" ... current policy allows the county to identify market areas 

within the county where variances in value are recognized... The 

Manual. "Notice" at p. 1. 

That the Manual also states: 

"Other boundaries may be used to help delineate and refine market 

values in the counties ... ·· The Manual. at p. 3. 

Finally. the Manual also states: 

"It is important to note that even though similar soils throughout an 

area are classified in the same LCG. the market value of the land 

may vary from county to county or within a county due to factors 

which affect the market value of the land. These factors include 

location. size. shape. farm programs. zoning. marketing areas. 

supply and demand of land for sale. and any other factors 

considered when purchasing land. All factors need to be 

considered when analyzing the sales transactions to fully 

understand the market in any area or county." 

The Manual. at pp. 65 - 66. 
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Taxpayer and Taxpayer·s Attorney adduced no evidence of the level of assessment for 

comparable property outside of Market Area 3 of Harlan County. Nebraska. Therefore his 

allegation that the dryland HOB2 soils were overvalued when compared with comparable 

property in the other market areas of Harlan County has no merit. 
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Taxpayer has alleged that part of the "pasture land" on the subject property is unfenced 

and was therefore overvalued since it was improperly classified as grass land instead of waste 

land. Taxpayer's Attorney bases this argument on the fact that part of the subject property is not 

fenced and therefore cannot be used as pasture. The Manual defines ··wasteland'' as: 

" ... those land types which cannot be used economically and are not suitable for 

recreational or agricultural use or production. Some of those land types would be 

blowouts, riverwash (recent unstablized alluvial deposits). marshes. badlands. 

large deep gullies (including stream beds and banks). bluffs. rockland. gravel 

areas, and salt flats. To qualify for wasteland the land must be lying in or adjacent 

to and in common ownership or management with land used for the proJu.:11\ir1 ,,r 

agricultural products.'· The Manual at p. 66. 

Under this definition. the lack of fencing does not render agricultural land ··\, astebnd·· for 

purposes of assessment. The Taxpayer has failed to adduce any competent. credible e\·idence 

which would establish that the subject property. or any part thereof. was ··wasteland·· as that term 

is defined in The Manual for tax year 1998. Therefore Taxpayer's allegation that part of the 

subject property was improperly classified as grassland has no merit. 

G. 
CONCLUSION 

The Taxpayer has failed to adduce any clear and convincing evidence to support its 

allegation that the assessed value of the subject property is overvalued. The evidence which does 

appear in the record in fact demonstrates that the Taxpayer's Attorney's opinions of actual ·or fair 

market value of the subject properties are higher than the actual or fair market values as of the 
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assessment date determined by the County. The decision of the County must therefore be 

affirmed. 

IV. 
CONCLUSIONS OF LAW 

A. 
JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev. 

Stat. §77-5007 (1998 Cum. Supp.). 

B. 
ST AND ARD OF REVIEW 

The Commission is required to affirm the decision of the County unless e,·idence is 

adduced establishing that the action of the County was unreasonable or arbitrary. Neb. Rev. Stat. 

§77-5016(7) and Neb. Rev. Stat. §77-1511 (Reissue 1996). The Nebraska Supreme Court. in 

interpreting the latter statute, has held that "There is a presumption that a board of equalization 

has faithfully performed its official duties in making an assessment and has acted upon sufficient 

competent evidence to justify its action. That presumption remains until there is competent 

evidence to the contrary presented. and the presumption disappears when there is competent 

evidence on appeal to the contrary. From that point on, the reasonableness of the valuation fixed 

by the board of equalization becomes one of fact based upon all the evidence presented. The 

burden of showing such valuation to be unreasonable rests upon the taxpayer on appeal from the 
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action of the board." US Ecology, Inc. v. Boyd County Bd of Equalization, 256 Neb. 7. 15. 588 

N.W.2d 575. 581 (1999). 

The Court has also held that "In an appeal to the county board of equalization or to [the 

Tax Equalization and Review Commission] and from the [Commission] to this court, the burden 

of persuas_ion imposed on the complaining taxpayer is not met by showing a mere difference of 

opinion unless it is established by clear and convincing evidence that the valuation placed upon 

his property when compared to valuations placed on other similar property is grossly excessive 

and is the result of a systematic exercise of intentional will or failure of plain duty, and not mere 

errors of judgment." US Ecology. Inc. v. Boyd County Bd o.f Equalization, 256 Neb. 7. 15. 588 

N.W.2d 575, 58UI999). 

c. 
SUBSTANTIVE CONCLUSIONS OF LAW 

The Commission. from the entire record before it. concludes as a matter of law that it has 

jurisdiction over both the parties and the subject matter of these appeals. The Commission 

further concludes as a matter of law that Taxpayer has failed to meet its burden of proof as 

required by US Ecology. supra. The Commission therefore concludes that the decisions of the 

Harlan County Board of Equalization must be affirmed. 

v. 
ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 

1. That the decisions of the Harlan County Board of Equalization to grant Taxpayer's 

protests in part are affirmed. 
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2. That the first parcel, legally described as the SW!/i of Section 27, Township L Range 20, 

consisting of approximately 160 acres, also known as Parcel ID Number 3600 l 0700, in 

Harlan County, Nebraska, shall be valued as follows for tax year 1998, as determined by 

the Harlan County Board of Equalization: 

Land 

Improvements 

Total 

$50,260 

$ -0-

$50,260 

3. That the second parcel, legally described as the NE!/i of Section 29, Township 1. Range 

20. consisting of approximately 160 acres. also known as Parcel ID Number 360011300. 

in Harlan County. Nebraska. shall be valued as follows for tax year 1998. as determined 

by the Harlan County Board of Equalization: 

Land 

Improvements 

Total 

$61.465 

$ -0-

$61.465 

4. That these decisions, if no appeal is filed, shall be certified to the Harlan County 

Treasurer. and the Harlan County State Assessing Officer, pursuant to Neb. Rev. Stat. 

§77-1511 (Reissue 1996). 

5. That these decisions shall only be applicable to tax year 1998. 
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6. That each party is to bear its own costs in this matter 

IT IS SO ORDERED. 

Dated this 261
h. day of June. 2000. 

lvfark P. Reynolds. Chairman 

I 

Seal Roh!.r L. Hans. Commissioner 




