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The Nebraska Tax Equalization and ReYie,v Commission ( .. Commission··) called the 

above-captioned case for a hearing on the merits of the appeal in Dakota City. Dakota County. 

Nebraska. on the l 21
h day of August. 1999. pursuant to a Notice of Hearing issued the 8111 day of 

July. 1999. 

Herman H. Frese. ( .. Taxpayer .. ) appeared personally at the hearing. and the Thurston 

County Board of Equalization appeared through Albert Maul the Thurston County Attorney. 

During the hearing. the Commission took judicial notice of certain information. and each of the 

parties was afforded the opportunity to present evidence and argument. Each party was also 

afforded the opportunity to cross-examine witnesses of the opposing party as required by law. 

Neb. Rev. Stat. ~77-5018 (1998 Cum. Supp.), requires that every final decision and order 

entered by the Commission which is adverse to a party be stated in writing or on the record and 

be accompanied by findings of fact and conclusions of law. The Commission. after receiving the 

exhibits and hearing evidence and argument. entered its Findings of Fact, Conclusions of Law. 

and a Final Order on the merits of the appeal in this case, which were in substance as follows: 
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FINDINGS OF FACT 

From the record. the Commission finds and determines as follows: 

1. That Taxpayer is the owner of record of certain real property as legally described in the 

petitions ('"subject property .. ). 

2. That the County Assessor ( .. Assessor .. ) proposed valuing the subject property for 

purposes of taxation for tax year 1998 in the following amounts: 

98A-483 

98A-484 

98A-485 

98A-486 

$48.285 

$16.170 

$12.400 

$30.985 

3. That Taxpayer timely filed a protest of that determination of rnlue to the Thurston County 

Board of Equalization ( .. County .. ). 

4. That the basis of the protest was the allegation that the properties were overvalued. 

5. That the Taxpayer requested that the assessed value be determined as follows: 

98A-483 

98A-484 

98A-485 

98A-486 

$19.946 

$13.610 

$10.400 

$24,785 

6. That the County granted the protest in part as follows: 

98A-483 

98A-484 

98A-485 

$47.420 

$16.140 

$12.400 



.., _ _,_ 

98A-486 $30.985 

7. That Taxpayer thereafter timely filed an appeal of those decisions to the Commission. 

(Appeal Form). 

8. That the Commission. on its own motion. raised the issue of subject matter jurisdiction at 

the· hearing on the merits of the appeal regarding the alleged federal § 1983 violation. 

9. That the parties were afforded the opportunity to present evidence and argument 

regarding the question of jurisdiction. as required by Neb. Rev. Stat. ~77-5015 ( Reissue 

1996). 

10. That Taxpayer's only evidence of actual or fair market value was in the form of opinion 

evidence. That taxpayer adduced no evidence to support his opinion of value. 

11. That from the record before the Commission. the assessed rnlue of the subject property as 

of the assessment date was that value determined by the County. 

12. That from the record before the Commission. the decision of the County was neither 

unreasonable nor arbitrary. 

13. That therefore the decision of the County must be affirmed. 

CONCLUSIONS OF LAW 

1. That the Nebraska Supreme Court has held that ··Jurisdiction is the inherent power of 

authority to decide a case .. :· Wickersham v. State. 218 Neb. 175. 354 N . .2d 134. 140 

(1984). 

2. That therefore the Commission only has that "authority'" specifically conferred upon it by 

the Constitution of the State of Nebraska, Nebraska State Statutes, or by the construction 
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necessary to achieve the purpose of the relevant provisions or act. See. e.g.. Grand L<,land 

Latin Club v. Nebraska Liquor Control Commission. 251 Neb. 61, 554 N.W.2d 778 

(1996). 

3. That the statutory jurisdiction of the Nebraska Tax Equalization and Review Commission 

is generally set forth in Neb. Rev. Stat. §77-5007 (1998 Cum. Supp.) 

4. That the Commission has an affirmative duty to consider the question of jurisdiction. 

even if that issue was not raised by the parties. Arcadian Fertili::er ,·. Sarpy County 

Board olEqua/i::ation. 7 Neb.App. 499 ( 1998). 

5. That .. The fact is that lack ofjurisdiction may exist even where the parties submit an issue 

to an administrative agency in the mistaken belief that the agency has the statutory 

authority to resolve it. The parties· understanding or intentions are irrelevant to the issue 

of whether the Commission had jurisdiction. since the parties cannot confer subject 

matter jurisdiction by either consent of acquiescence. There is. accordingly. no 

.. Presumption that the Commission had jurisdiction:· Arcadian Fertilizer v. Sarpy 

County Board of'Equalization, 7 Neb.App. 499 ( 1998)( citations omitted). 

6. That an appellate body cannot acquire jurisdiction over an issue if the body from which 

the appeal is taken had no jurisdiction over the subject matter. See. e.g .. Lane v. Burt 

County Rural Public Pmver District. 163 Neb. 1. 77 N.W.2d 773 (1996);. 

7. That the Commission concludes as a matter oflaw that the County had no jurisdiction to 

consider the question of Federal § 1983 actions. 

8. That the Nebraska Supreme Court has determined that an owner who is familiar with his 

property and knows its worth is permitted to testify as to its value. U.S. Ecology v. Boyd 



Cty. Bd. ofEqual., 256 Neb. 7. 16 (1999). However the Commission is authorized to 

evaluate the evidence presented based on its experience. technical competence. and 

specialized knowledge. Neb. Rev. Stat. §77-5016(5)(1998 Cum. Supp.) 
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9. That the Commission has jurisdiction over the parties and the valuation issue presented in 

these appeals. 

10. · That the Commission is required by Neb. Rev. Stat. §77-1511 (Reissue 1996) to affinn 

the decision of the County unless evidence is adduced establishing that the action of the 

County was unreasonable or arbitrary. 

11. That ··There is a presumption that a board of equalization has faithfully performed its 

official duties in making an assessment and has acted upon sufficient competent evidence 

to justitY its action. That presumption remains until there is competent evidence to the 

contrary presented. and the presumption disappears when there is competent evidence on 

appeal to the contrary. From that point on. the reasonableness of the valuation fixed by 

the board of equalization becomes one of fact based upon all the evidence presented. The 

burden of showing such valuation to be unreasonable rests upon the taxpayer on appeal 

from the action of the board:· Kawasaki lvlotors v. Lancaster Cty. Bd. Of Equal.. 7 Neb. 

App. 655 ( 1998). 

ORDER 

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED 

1. That the decision of the County is affirmed. 

2. That therefore the subject property which is legally described in the appeal shall be 
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valued for the tax year 1998. as determined by the Thurston County Board of 

Equalization. as follows: 

98A-483 $47.420 

98A-484 $16.140 

98A-485 $12.400 

98A-486 $30.985 

3. That this decision. if no appeal is filed. shall be certified to the Thurston County 

Treasurer. and the Thurston County Assessor. pursuant to Neb. Rev. Stat. §77-1511 

(Reissue 1996 ). 

4. That this decision shall only be applicable to tax year 1998. 

5. That each party is to bear its own costs in this matter. 

IT IS SO ORDERED. 

The above and foregoing Findings of Fact, Conclusions of Law, and Order were approved 

by a quo ruin of the Commission, and entered of record on the l21
h day of August, 1999, .and 

are therefore deemed to be the Order of Commission in this case, pursuant to Neb. Rev. 

Stat. §77-5005(5). (1998 Cum. Supp.) 

Signed and sealed this 1 Th day of August. 1999. 

i'vfark P. Reynolds. Chairman 




