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SUMMARY OF DECISION 

' 

The Commission affirms the decision of the Lancaster County Board of Equalization 

which granted Taxpayer.'s protest in part, and denies Taxpayer's request for a further reduction 

in the assessed value of the subject property. 
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NATURE OF THE CASE 

J C Penney Company Properties, Inc., ("Taxpayer") owns certain commercial real 

property located in Lancaster County, Nebraska. The Lancaster County Assessor ("Assessor") 

propos.ed valuing the subject property for purposes of taxation in the amount of $8,685,000. 

Taxpayer filed a protest with the Lancaster County Board of Equalization ("County") alleging 

that the property was overvalued. By way of relief, Taxpayer requested that the proposed 

valuation be reduced to $5,500,000. The County granted the protest in part, and determined that 

the actual or fair market value as of the assessment date was $7,816,500. Taxpayer timely filed 

an appeal of that decision to the Tax Equalization and Review Commission ("Commission"). 

EVIDENCE BEFORE THE COMMISSION 

The Commission took notice of the following documents as authorized by Neb. Rev. 

Stat. §77-5016 (1998 Cum. Supp.) without objection: the Commission's case file for Case No. 

98C-47; the Nebraska Constitution; the Nebraska State Statutes; 1999 Neb. Laws, L. B. 140: 

1999 Neb. Laws, L.B. 36; 1999 Neb. Laws, L.B. 194: Title 442, Nebraska Administrative Code 

(the Tax Equalization and Review Commission's Rules and Regulations); Title 298, Nebraska 

Real Estate Appraiser Board Rules and Regulations (1995); the Property Tax Administrator's 

Published 1998 Ratios and Measures of Central Tendency (published pursuant to Neb. Rev. 

Stat.§77-1327(6)), the Property Tax Administrator's 1998 Statistical Measures; the 1998 

Assessor's Interviews by the Property Tax Division; the 1998 Qualified Sales Report Profiles; 

the 1999 Formal Plan of Equalization; the 1998 Statewide Equalization Proceedings; the 

Nebraska Real Estate Appr~iser Board Certification Requirements; the Nebraska Real Estate 
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Appraiser Board Education Core Curriculum; Nebraska Economic Data BIN/Nebraska 

Depar:tment of Economic Development ( 1998); the Marshall Valuation Service; the Marshall 

Valuation Service Historical Information; the 1998 Nebraska Assessor's Reference Manual 

(Volumes 1 and 2); three standard reference works published by the International Association of 

Assessing Officers: Property Assessment Valuation, Second Edition ( 1996); Property Appraisal 

and Assessment Administration (1990); and Glossary for Property Appraisal and Assessment 

( 1998); the Uniform Standards of Professional Appraisal Practice ( 1999); the Uniform 

Standards of Professional Appraisal Practices, 1999 Edition; Dollars and Cents of Shopping 

Centers: 1995; and The Dictiona,y of Real Estate Appraisal. 

The Commission also received certain exhibits and testimony during the course of the 

hearing. 

ISSUES BEFORE THE COMMISSION 

Neb. Rev. Stat. §77-1502 (1998 Cum. Supp.) requires a taxpayer to identify the issues to 

be presented to the County Board of Equalization. The Commission's jurisdiction is limited to 

those issues presented to the County Board of Equalization and those issues sufficiently related 

in content and context to be deemed the same question at both levels. Arcadian Fertilizer v. 

Sarpy County Bd. of Equal., 7 Neb. App. 499, 505, 583 N. W. 2d 353, 357 (1998). The only 

issue before the Commission is, therefore, Taxpayer's allegation that the subject property is 

overvalued as of the assessment date. 
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FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider only that evidence which 

has been made a part of the record before it. No other information or evidence may be 

considered. Neb. Rev. Stat. §77-5016 (3) (1998 Cum. Supp.). The Commission may, however, 

evaluate the evidence presented utilizing its experience, technical competence, and specialized 

knowledge. Neb. Rev. Stat. §77-5016 (5) (1998 Cum. Supp.). 

From the pleadings and the evidence contained in the record before it, the Commission 

finds and determines as follows: 

A. 
PROCEDURAL FINDINGS 

I. That Taxpayer is the owner of record of certain commercial real property located in 

Lancaster County, Nebraska ("subject property"). 

2. That the Lancaster County Assessor ("Assessor") proposed valuing the subject property 

for purposes of taxation in the amount of $8,685,000 as of January 1, 1998 ("assessment 

date"). (E3:25). 

3. That Taxpayer timely filed a protest of the proposed valuation, and requested that the 

subject property be valued in the amount of $5,500,000. (E3 :25). 

4. That the County granted the protest in part, and determined that the assessed value of the 

subject property as of the assessment date was $7,816,600. (El). 

5. That thereafter, the Taxpayer timely filed an appeal of the County's decision to the 

Commission. (Appeal Form). 
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B. 
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS 

1. That the subject property is an owner-occupied "anchor store" in Gateway Mall, a "super 

regional" mall located in the City of Lincoln, Lancaster County, Nebraska. The two-

story retail department store was built in 1995. (E4:4). The total store area is 

approximately 125,855 square feet ("subject property"). (E2:4). Gateway Mall consists 

of approximately I, 140,828 square feet of Gross Leasable Area ("GLA") (including all 

five anchor stores). The subject property occupies approximately 8.368 acres ofland, 

which includes a parking lot, sidewalks and associated landscaping. 

2. That an "anchor store" is defined as "a full line department store of generally not less 

than 100,000 square feet." Dollars and Cents of Shopping Centers: 1995, p. 3. That a 

"regional mall" provides "for general merchandise, apparel, furniture, and home 

furnishings in depth and variety, as well as a range of services and recreational facilities. 

It is built around one or two full-line department stores of generally not less than I 00,000 

square feet. In theory, its typical size for definitive purposes is 450,000 square feet of 

gross leasable area; in practice, it may rnnge from 300,000 to more than 1,000,000,000 

square feet. The regional center is the second largest type of shopping center. As such, it 

provides services typical of a business district yet not as extensive as those of the super 

regional center." Dollars and Cents, supra, at p. 3. That a "super regional mall" 

provides "for extensive variety in general merchandise, apparel, furniture, and home 

furnishings, as well as a variety of services and recreational facilities. It is built around 

three or more full-line department stores of generally not less than 100,000 square feet 

each. In theory, the typical size of a super regional center is about 800,000 square feet of 
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gross leasable area. In practice, the size ranges from about 600,000 to more than 

, 2,000,000 square feet. All centers typically include as site area (the gross land area 

within the property lines) an area of sufficient size to provide for customer and employee 

parking in relation to the gross leasable area as determined by the accepted standard for 

the parking index." Dollars and Cents, supra, p. 3. 

3. That the County, in determining the actual or fair market value of the subject property as 

of the January 1, 1998, assessment date, utilized the same value determined by this 

Commission in Taxpayer's 1996 appeal. That this valuation determination was affirmed 

by the Nebraska Court of Appeals in a case reported at 6 Neb. App. 838 (1998). That a 

prior year's assessment, even if fixed by judicial decree, is not relevant to the subsequent 

year's assessment. See Affiliated Foods Coop. v. Madison, infra. 

4. That the Taxpayer's protest was heard by a referee. That the Referee reduced the 

proposed value of $8,685,000 by 10%, to account for "specific store identification" 

which yielded an actual or fair market value of$7,816,500. (E3:75). That the County 

adopted the Referee's recommendation. (E3:22). 

5. That the actual costs of construction are $7 ,878,491. (ES :6). That this amount includes 

$1,000,000 in site work which was contributed to the project by the mall developer. 

(E5:6). That the cost of the land was $2,267,000. (E6). That the total investment in the 

subject property is therefore $10, 145,491. That for the year immediately preceding the 

assessment date,.the total sales (excluding catalog sales) was $21,416,514. (E7). That 

the gross sales income on a per square foot basis was therefore $170.17 per square foot. 
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6: That in support of its allegation that the subject property is overvalued, Taxpayer offered 

, a "restricted" written appraisal report by a Certified General Appraiser licensed by the 

State of Nebraska, and the testimony of an appraiser licensed in Minnesota and Iowa. 

(E2:40). The written appraisal is found at Exhibit 2. That the Taxpayer's appraiser's 

opinion of actual or fair market value of the subject property as of the assessment date 

was $5,700,000. (E2:2). 

7. That there are three professionally accepted fee appraisal methods of valuation: the 

Income Approach; the Sales Comparison Approach; and the Cost Approach. Uniform 

Standards of Professional Appraisal Practice, Standards Rule 1-4, p. 16. That 

Taxpayer's appraiser utilized all three approaches to value in the restricted appraisal 

report submitted to the Commission. (E2:15; E2:22; E2:7). 

8. That the Taxpayer's appraiser, in reaching his estimation of value, testified that he placed 

the greatest weight on the Income Approach. That Taxpayer's Income Approach 

estimated actual or fair market value as of the assessment date to be $5,400,000 to 

$5, 700,000. (E2: 15). 

9. That the Income Approach requires a determination of the typical or market rent, typical 

vacancy rate, typical or market expense, and a typical or market capitalization rate. 

Property Assessment Valuation, 2d Ed., p. 204. That Taxpayer's appraiser determined 

that the typical or market income for the properties comparable to the subject property 

was based on rent between $4.25 and $4.50 per square foot. 

10. That Taxpayer's appraiser based this opinion on 70 "Central U.S. Department Store 

Lease Comparables." (E2: 16). That the elements of comparison used to determine 
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whether properties are "comparable" are quality of construction, style, age, size, 

amenities, functional utility, and condition. Property Assessment Valuation, 2 Ed., p. 98. 

That nothing in the record would enable the Commission to determine whether the 70 

"comparables" are in fact comparable to the subject property. The record in fact 

demonstrates that 37 of these 70 "comparables" are less than 100,000 square feet in size. 

That the uncontroverted evidence establishes that "anchor stores" are at least 100,000 

square feet in size. Further that the record does not establish that these "comparables" 

are located in regional or super regional malls. 

That the 70 "comparables" are leased properties while the subject is owner occupied and 

owner-built. 

12. That the per square foot rent is the most crucial element of Taxpayer's appraiser's 

restricted appraisal report. That the per square foot "market rent" determined by the 

appraiser forms the foundation for his opinion of value under the Income Approach. That 

Taxpayer's appraiser also admitted that if a "market rent" of $5 or $6 per square foot 

were utilized, his resulting opinion of value would be significantly higher. Finally: the 

Commission agrees with the County's review appraiser that "The appraiser's $4.25 to 

$4.50 per square foot rent would only equate to a 4.7% to 5% return [on an investment of 

more than $10,000,000) which is far below investor requirements in the market." 

(E9:ll). 

13. That Taxpayer's.appraiser uses a 9% capitalization rate in his Income Approach. 

(E2: 15). That further, under Taxpayer's appraiser's Cost Approach, the calculation he 

used for external obsolescence, was based on a 9% capitalization rate, for "return on 
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investment." (E2:13). That these facts demonstrate that the County's review appraiser's 

conclusion that a 4. 7% to 5% return on investment is inadequate is correct. 

14. That as noted by the County's review appraiser, the record does not establish what, if 

any, adjustments were made to account for differences between the subject property and 

the "comparables" for differences such as age, quality, condition, location, etc. 

15. Further that all parties agree that in recent years fewer anchor stores rent or lease space 

from mall developers and more anchor stores are owner-occupied. That therefore, in 

determining actual or fair market value in the case of owner-occupied anchor department 

stores, using lease data may be less relevant and reliable. That from the entire record 

before the Commission, Taxpayer's appraiser's foundation for his Income Approach is 

flawed, and the resulting opinion is not credible. 

16. That Taxpayer's Sales Comparison Approach estimates the actual or fair market value of 

the subject property to be $5,500,000 to $5,900,000. That in reaching this determination 

of value, Taxpayer's appraiser utilized 33 sales. That as noted by the County's review 

appraiser, nothing in the record demonstrates that these 33 properties are comparable to 

the subject property. Further that of these 33 sales, only 5 were less than 10-years old. 

That the subject property is less than 4-years old as of the assessment date. (E4:4). That 

Taxpayer's appraiser alleged that mall owners do not offer incentives in the form oflease 

rates favorable to the anchor store in order to attract major department stores to the mall. 

That, however, Taxpayer's appraiser also admitted that mall owners frequently offer 

"incentives" to potential anchor stores in the form of discounted prices for land and other 

considerations. That these "incentives" do not appear to be accounted for in Taxpayer's 
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appraisal. Further that the $1,000,000 in site work (ES :6) contributed by the mall 

developer is not accounted for in Taxpayer's appraisal. That from the entire record, 

Taxpayer's Sales Comparison Approach is flawed, and the resulting opinion of value is 

therefore not credible. 

17. That the Cost Approach, in summary, requires a determination of the Replacement Cost 

New ("RCN"), which must be reduced by the appropriate accrued depreciation, in order 

to determine Replacement Cost New Less Depreciation ("RCNLD"). That the value of 

the land is added to RCNLD to yield the estimate of value under the Cost Approach. 

Property Assessment Valuation, 2nd Ed., pp. 128 - 129. That the Cost Approach "usually 

works better for newer improvements, because construction costs are easier to estimate 

and there is less depreciation. This approach is especially useful for appraisal of 

properties for which sales and income data are scarce." Property Assessment, supra, at p. 

127. 

18. That the County offered an appraisal prepared by a Nebraska Registered Appraiser. That 

the County's appraiser estimated actual or fair market value to be $9,150,000 as of the 

assessment date. (E4: 1 ). That the County's appraiser, in estimating the actual or fair 

market value of the subject property as of the assessment date, placed the greatest weight 

on the Cost Approach. That the basis for his Cost Approach is a determination of 

Replacement Cost New ("RCN") of $7 ,878,491. (E4:57). That this is the same amount 

as the actual costs of construction. (E5:6). That the actual costs of construction are often 

referred to as the "historical cost," which is defined as the "cost at the time a property 

was originally constructed and placed in service." Property Assessment Valuation, 2d 
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Ed., p. 131. "Trended historical costs" are the historical costs "trended by reference to 

some current index for property components." Property Assessment, supra, at p. 131. 

That although the date of construction is only 1995, (E4:4), recognition of trended 

historical costs is preferable. That the Assessor's RCN did not include the costs of site 

improvements, pavement, elevators and escalators, and is therefore not accurate. That 

the Taxpayer's appraiser also utilized a Cost Approach. That the Taxpayer's appraiser 

determined that the RCN was $8,270,000. (E2:7). That of the three RCN's which appear 

in the record, Taxpayer's is the most credible. 

19. That there are three types of depreciation: physical, functional and external. Property 

Assessment, supra, at pp. I 54 - 155. 

20. That the improvements to the subject property consist of a Class "A" Structure of 

"Average" quality of construction. That both the Taxpayer's appraiser and the County's 

appraiser determined for purposes of physical depreciation under the Cost Approach that 

the "effective age" of the subject property was 3-years, and that the "economic life" is 

50- years. (E2: 11; E4:56). That both the Taxpayer's and County's appraisers determined 

that the physical depreciation for long-lived items was 6%. (E2: 11; E4:56). That the 

Taxpayer's appraiser attributed $820,000 for depreciation for short-lived items (E2:7), 

while the County's appraiser attributed $768,373. (E4:57). That the difference between 

these two determinations is $51,627. That in terms of Taxpayer's opinion of value 

($5,700,000) (E2:2), there is a difference ofless than 1 % between the Taxpayer's 

appraiser's determination of physical depreciation attributable to short-lived items and 

that of the County's appraiser. 
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2-f. That the principal difference between the two estimations of value under the Cost 

Approach is attributable to a difference in opinion of the amount of external or economic 

obsolescence attributable to the subject property. That Taxpayer's appraiser's estimation 

of value hinges on a decision to reduce the RCN by $4, 120,000 (approximately 57.1 % 

of the RCN) due to "External Obsolescence." That "external obsolescence," sometimes 

referred to as "economic obsolescence," is defined as "( 1) A cause of depreciation that 

is a loss in value as a result of impairment in utility and desirability caused by factors 

outside the property's boundaries. (2) Loss in value of property (relative to the cost of 

replacing it with a property of equal utility) that stems from factors external to the 

property." Glossary for Property Appraisal and Assessment, p. 48. (Emphasis in the 

original.) That furthermore "external" or "economic" obsolescence is generally deemed 

"incurable." "External obsolescence is loss in value as a result of an impairment in utility 

anct' desirability caused by factors external to the property ( outside the property's 

boundaries) and is generally deemed to be incurable." Property Assessment and 

Appraisal, Td Ed., p. 155. 

22. That Taxpayer's appraiser alleged that this "external obsolescence" is attributable to the 

fact that "department store operators tend to build for store identification and for the long 

term." (E2:6). That Taxpayer's appraiser was not able to cite to any professionally 

accepted mass or fee appraisal authorities which recognize "external obsolescence" based 

on either one of 1:hese two factors. 

23. That Taxpayer's appraiser admitted that as his determination of "Required Rent" 

changed, so did the resulting determination of indicated value. Further that the 
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appraiser's determination of "market rent" of $4.25 to $4.50 per square foot also forms 

, the foundation for the ·appraiser's determination of "Economic/External Obsolescence 

used in the Cost Approach. (E2: 13). The Taxpayer's appraiser used approximately 

$7 .23 per square foot for "required gross rent" of $910, 170, and deducted from that 

figure Income to Land and his lower $4.25 per square foot rent for Market NOI ("Net 

Operating Income") of $513, 199. Taxpayer's appraiser calculated a "rental deficiency" 

of $396,971, which he capitalized using a 9.64% Building Capitalization Rate resulting 

in the $4, 120,000 external obsolescence. (E2; 130). 

24. That Taxpayer's appraiser's calculation for external obsolescence shows the Income to 

Land of $200,000 was deducted twice in the calculations, which results in an 

overestimation of the "rental deficiency" by $200,000, which would therefore result in 

overstated external obsolescence. That correcting Taxpayer's appraiser's calculations by 

usirig the reduction for "Income to Land" only once results in a significantly lower 

external obsolescence factor. (E2: 13 ). 

25. Further, as shown on Taxpayer's appraiser's calculations, as the "NOI" ("Net Operating 

Income") determined under the Taxpayer's appraiser's Income Approach (E2: 15) 

changed, so did the indicated value, which supports the Commission's concern as to the 

reliability of the 70 lease comparables used to determine the $4.25 to $4.50 per square 

foot base rent, which was used to determine NOL 

26. That from the entire record before it, the Commission finds and determines that 

Taxpayer's appraiser's determination of External or Economic Obsolescence is not 

credible. 



-14-

'2:1. That the Referee, in recommending an actual or fair market value for the subject 

. property, attributed a 10% reduction in the actual or fair market value for "store 

identification." (E3:75). That further Taxpayer's determination of"external 

obsolescence" in the amount of $4, 120,000, considered in light of the actual cost of 

construction ($10, 145 ,491 ), and the age of the subject property as of the assessment date 

(less than 4 years), is not reasonable, and the resulting opinion of value is not credible. 

28. That the Taxpayer paid $2,267,000 for the land component of the subject property. 

(E6: 1 ). That the County's appraiser's opinion of value for the land component is 

$2,268,000. That the assessed value of the land component as determined by the 

Assessor is $2,264,277. (E3:33). That the Taxpayer's appraiser's opinion of value of the 

land component is $2,500,000. (E2:7). That these determinations of value vary by 1 % 

from the Assessor's determination of value. That there is no credible evidence which 

would establish that the valuation of the land component as determined by the Assessor 

was unreasonable or arbitrary. 

29. That in summary, using Taxpayer's determinations of all factors except for the "external 

obsolescence," from Exhibit 2, page 7, yields the following: 



Estimated RCN 

, Depreciation: Short Lived Items: 

Long Lived Items: 

External Obsolescence 

$ 820,000 

$ 237,000 

$8,270,000 

$ 827,000* ($1,884,000) 

Depreciated Value of Building $6,386,000 

Depreciated Value of Site Improvements (paving, lights) $ 400,000 

Depreciated Value of Improvements $6, 786,000 

Land Value $2,500,000 

Indicated Value by Cost Approach $9,286,000 

* as determined by the County's Referee. 

30. That Taxpayer's appraisal is the only evidence offered by Taxpayer from which the 

Commission could determine that the decision of the County was unreasonable or 

arbitrary. 
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31. That from the entire record before it, the Commission finds and determines that the actual 

or fair market value of the subject property as of the assessment date was at least 

$7,816,500, as determined by the County. 

32. That therefore the assessed value of the subject property for tax year 1998, as determined 

by the County is supported by the evidence. 

33. That therefore the decision of the County must be affirmed. 
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ANALYSIS 

The Assessor adopted the 1996 value of the subject property ($8,685,000) as determined 

by this Commission as the actual or fair market value of the subject property as of January 1, 

1998. That valuation decision was affirmed by the Court of Appeals in J. C. Penney Co. v. 

Lancaster Cty. Ed Of Equal., 6 Neb. App. 838 (1998). The Nebraska Supreme Court has 

consistently held that the prior years assessment is not relevant to the subsequent year's 

valuation. De Vore v. Ed. Of Equal., 144 Neb. 351, 13 N. W. 2d 451 (1944). Affiliated Foods 

Coop v. lvladison Co. Ed. Of Equal., 229 Neb. 605, 613, 428 N. W. 2d 201, 206 (1988). The 

record is silent as to the reason for the adoption of the prior year's assessment. While the 

Commission might presume reasons for the adoption of this two-year old value, it does not and 

cannot under state law. Neb. Rev. Stat. §77-5016(3) (1998 Cum. Supp.) provides that "All 

evidence including records and documents in the possession of the Commission of which it 

desires to a·vail itself shall be offered and made a part of the record in the case. No other factual 

information or evidence shall be considered in the determination of the case." The Commission 

must, however, note for the record that this issue was not raised by the Taxpayer, although 

nothing in the record would support this determination of value. For reasons set forth below, this 

fact is not dispositive of Taxpayer's appeal of the 1998 valuation decision. 

The County's Referee also utilized the 1996 value as the starting point of his analysis. 

(E2:74 - 75). The Referee, however, reduced this proposed value based solely on the assertion 

that: 

"My analysis is that the stores are updating and adding 

their identity into each of the sales. It is possible that some of the 



cost of identification should be recognized _the same way the 

arches of McDonalds are recognized. 

"Based on my analysis of the data provided by the owner, 

the analysis of the Lancaster County Assessors Office, the 

consideration of equalization within the subject area and based on 

the knowledge of this appraiser, I have concluded that the value of 

the subject property for 1998 should be $7,816,500. The final 

value estimated includes a 10% reduction that is intended to 

recognize specific store identification. This 10% should probably 

be recognized as personal property." 
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(E3:75). The Referee provided no documentation or reference to professionally accepted mass 

or fee appraisal reference works which would substantiate the 10% reduction of the entire value 

of the property. This fact is particularly troublesome since external obsolescence may affect the 

land, but not the "specific store identification." 

The Commission.must also note that the Taxpayer's appraiser, under cross-examination, 

was unable to cite to any authority for the proposition that 50% "external obsolescence" was 

indicated due to anchor department store's desire to "build for store identification and for the 

long term." (E2:6). The Commission has yet to be presented with a credible appeal from a 

Taxpayer who constructs a $10,000,000 facility for the "short term." Therefore any reduction in 

value on this basis has no credibility. 

The Commission must also note that it is not persuaded by either the Referee's use of a 

10% reduction factor or the Taxpayer's appraiser's use of a 50% reduction in RCN for "external 
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absolescence" for "store recognition." The Assessor is required to value real property using 

"professionally accepted mass appraisal methods." Neb. Rev. Stat. §77-112 (1998 Cum. Supp.). 

Since there is nothing in the record to support the Referee's 10% reduction or the Taxpayer's 

proposed 50% reduction, this contention has no merit. Since the County did not allege that the 

property was undervalued as a result of the Referee's reduction, due process provisions prohibit 

the Commission from removing the I 0% reduction proposed by the Referee and adopted by the 

County. The Court of Appeals, when presented with "evidence" of this quality, held that ''We 

are not impressed with the Board's evidence, but absent valid evidence contradicting the Board's 

findings, the Commission and this court must give effect to the presumption." DeBruce Grain v. 

Otoe Cty. Bd. Of Equal.. 7 Neb. App. 688, 696 ( 1998). 

In conclusion, the Taxpayer's appraisal is the only evidence from which the Commission 

might conclude that the decision of the County was unreasonable or arbitrary. This appraisal 

does not contain sufficient reliable information from which the Commission can conclude that 

the offered "comparables" are in fact comparable to the subject property or that the Taxpayer's 

appraiser's opinion of value represents an accurate determination of actual or fair market value. 

The Supreme Court has held that "It is well established that the value of the opinion of an expert 

witness is no stronger than the facts upon which it is based." Bottorf v. Clay Cty. Bd. Of Equal., 

7 Neb. App. 162, 167, 580 N.W.2d 561, 565 (1998). Since this is the only evidence which is 

offered on Taxpayer's behalf, Taxpayer's appeal must fail. 

The Commission, in light of the fact that the Assessor adopted the 1996 value without 

explanation, must also note the well settled principal of law which holds that "In proceedings 

before the Commission, if the taxpayer overcomes the presumption, then the issue before the 
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Cbmmission is essentially a question of fact, with the taxpayer having the burden of persuasion." 

JC. fenney Co. v. Lancaster Co. Bd. Of Equal., 6 Neb. App. 838, 851 (1998). Assuming 

without deciding that the Taxpayer has overcome the presumption for the reason that the record 

does not support the Assessor's determination in the first instance of an actual or fair market 

value of $8,685,000, the burden is on the Taxpayer to demonstrate that the valuation decision of 

the County was unreasonable. Kawasaki Motors, infra. The Commission, from the entire record 

before it, finds and determines that the Taxpayer has failed to satisfy this requirement. The 

Commission, as noted in the Findings of Fact, determines that the actual or fair market value of 

the subject property as of the assessment date was at least $7 ,816,500 as determined by the 

County. (El). The decision of the County must therefore be affirmed. 

JURISDICTION 

Juri"sdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev. 

Stat. §77-5007 (1998 Cum. Supp.). 

STANDARD OF REVIEW 

The Commission is required by Neb. Rev. Stat. § 77-1511 (Reissue 1996) to affirm the 

decision of the County unless evidence is adduced establishing that the action of the County was 

unreasonable or arbitrary. Neb. Rev. Stat. §77-1511 (Reissue 1996). The Nebraska Court of 

Appeals, in interpreting this statute, has held that "There is a presumption that a board of 

equalization has faithfully performed its official duties in making an assessment and has acted 

upon sufficient competent evidence to justify its action. That presumption remains until there is 



competent evidence to the contrary presented, and the presumption disappears when there is 

competent evidence on appeal to the contrary. From that point on, the reasonableness of the 

valuation fixed by the board of equalization becomes one of fact based upon all the evidence 

presented. The burden of showing such valuation to be unreasonable rests upon the taxpayer on 

appeal from the action of the board." Kawasaki Motors v. Lancaster Cty. Bd. Of Equal., 7 Neb. 

App. 655, 664, N. W. 2d 63, 69 (1998). 

"In an appeal to the county board of equalization or to the district court, and from the 

district court to this court, the burden of persuasion imposed on the complaining taxpayer is not 

met by showing a mere difference of opinion unless it is established by clear and convincing 

evidence that the valuation placed upon his property when compared to valuations placed on 

other similar property is grossly excessive and is the result of a systematic exercise of intentional 

will or failure of plain duty, and not mere errors of judgment." Kawasaki Motors v. Lancaster 

Cty. Bd. Q/ Equal., 7 Neb. App. 655, 664, 584 N.W.2d 63, 69 (1998). 

CONCLUSIONS OF LAW 

First, from the record before it, the Commission concludes as a matter of law that it has 

jurisdiction over both the parties and the subject matter of this appeal. Further, "It is well 

established that the value of the opinion of an expert witness is no stronger than the facts upon 

which it is based." Bottorfv. Clay Cty. Bd. Of Equal., 7 Neb. App. 162, 167, 580 N.W.2d 561, 

565 (1998). 

The Taxpayer's only evidence of actual or fair market value, based on the Taxpayer's 

appraisal, is not credible. The Commission therefore concludes as a matter of law that Taxpayer 
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lras not met its burden of proof as required by Kawasaki, supra. The Commission must therefore 

conch;de that the decision of the Lancaster County Board of Equalization should be affirmed. 

ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 

1. That the decision of the Lancaster County Board of Equalization which granted 

Taxpayers' protest in part is affirmed. 

2. That Taxpayer's commercial real property legally described as Gateway Shopping Center 

Sublot 1, Lincoln, Lancaster County, Nebraska, more commonly known as J.C. Penney 

Department Store at Gateway Mall, shall be valued as follows for tax year 1998: 

Land 

Improvements 

Total 

$2,264,277 

$5,552,223 

$7,816,500 

3. That this decision, if no appeal is filed, shall be certified to the Lancaster County 

Treasurer, and the Lancaster County Assessor, pursuant to Neb. Rev. Stat. §77-1511 

(Reissue 1996). 

4. That this decision shall only be applicable to tax year 1998. 



5-: That each party is to bear its own costs in this matter 

IT IS SO ORDERED. 

Dated this 121
h day ofNovember, 1999. 

Seal 

Mark P. Reynolds, Chairman 

Ja/i t L. Edwards, Commissioner 
I 
I 

R~sioner 
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