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CASE NO. 98C-71 

DOCKET ENTRY 
REVERSING THE DECISION 

OF THE COUNTY 

The Nebraska Tax Equalization and Review Commission ("'Commission'') called the 

above-captioned case for a hearing on the merits of the appeal in the City of Lincoln, Lancaster 

County, Nebraska, on the 251
h day of February, 2000, pursuant to an Amended Notice of Hearing 

issued the 31 si day of January, 2000. 

Super BowL Inc., (''the Taxpayer") appeared at the hearing through George Overfield, 

the General Manager for the corporation. The Hall County Board of Equalization appeared 

through Jerom E. Janulewicz, the Deputy Hall County Attorney. During the hearing, the 

Commission took judicial notice of certain information, and each of the parties was afforded the 

opportunity to present evidence and argument. Each party was also afforded the opportunity to 

cross.:.examine witnesses of the opposing party as required by law. 

Neb. Rev. Stat. §77-5018 (1998 Cum. Supp.), requires that every final decision and 

order entered by the Commission which is adverse to a party be stated in writing or on the record 

and be accompanied by findings of fact and conclusions of law. The Commission, after 

receiving the exhibits and hearing evidence and argument, entered its Findings of Fact, 

Conclusions of Law, and a Final Order on the merits of the appeal in this case, which were in 

substance as follows: 
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FINDINGS OF FACT 

From the record, the Commission finds and determines as follO\vs: 

A. 
PROCEDURAL FINDINGS 

I. That Taxpayer is the owner ofrecord of certain commercial real property located in Hall 

County, Nebraska ("subject property"). 

2. That the Hall County Assessor ("Assessor") proposed valuing the subject property in the 

amount of $850,000 for purposes of taxation as of January 1, 1998 ('"assessment date"). 

(E2). 

3. That Taxpayer timely filed a protest of the proposed valuation, and requested that the 

subject property be valued in the amount of $490,000. (E2). 

4. That the basis of the protest was the allegation that ''In 1989 we paid the Small Business 

Administration (SBA) $50,000 for land S300,000 for building. It is a one purpose 

building. Last year we lost $120,000. We [illegible] that is fair to help us exist." (E2). 

5. That the County granted the protest in part and determined that the actual or fair market 

value of the subject property as of the assessment date was $700,000. (E2). 

6. That thereafter, the Taxpayer timely filed an appeal of the County's decision to the 

Commission. (Appeal Form). 

B. 
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS 

1. That the subject property is a family entertainment complex located on the east side of 

the City of Grand Island, Hall County, Nebraska. That the complex consists of a building 
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which contains a 32-lane bowling alley, a full service kitchen, a lounge, and snack bar; a 

go-cart track; an 18-hole miniature golf course; and 8 sand-volleyball courts. That the 

subject property also includes a boat ride, "personal property rides" and site 

improvements. (E6:5). 

2. Thatthe··proposed value of the subject property as determined by the Assessor was 

S850,000. (E2). That this opinion was based on an ··economic life" of 50-years. (E3:6; 

E3:7). The County's expert's appraisal determined that the economic life is 35-years. 

(E6:53). That the Assessor's opinion was therefore unreasonable and arbitrary since the 

physical d~preciation was substantially understated. (24% as opposed to 43%). (E3:6; 

E6:53). 

3. That the County reduced the proposed value of $850,000 to S700,000. (E2). That the 

only reason for this reduction is the statement that "Requested further review after 

testimony presented at formal hearing - accepted Referee & Assessor's 

Recommendation." (E2). That Neb. Rev. Stat. §77-1502.01 (Reissue 1996) requires that 

the referee shall transmit to the county board of equalization "all papers relating to the 

case, together with his or her findings and recommendations in writing." That none of 

this information was made a part of the record. The Commission therefore cannot 

determine what basis, if any, there was for the County's decision. 

4. That both Parties hired appraisers. That the Taxpayer retained the services of an 

appraiser licensed by the State of Nebraska. That this appraiser holds a "certified 

general" license, which is the highest level of licensing issued by the State ("the 

Taxpayer's Appraiser"). The County retained the servicesof an appraiser licensed by the 
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State of Nebraska. That this appraiser also holds a "certified general" license, which is 

the highest level of licensing issued by the State of Nebraska ("the County's Appraiser"). 

5. That an appraisal is an opinion and estimate of value. Property Assessment, p. 37. That 

the two equally qualified experts reached substantially different final opinions of the 

. actual or fair market value of the subject property as of the assessment date. 

6. That the subject property is 1/.i mile from an industrial meat packing plant which, 

according to the Taxpayer's Appraiser, generates unpleasant odors. That the Taxpayer's 

Appraiser testified that in his opinion the proximity of this plant adversely impacts the 

actual or fair market value of the subject property. 

7. That there are three professionally accepted mass appraisal methods: the Cost Approach; 

the Income Approach, and the Sales Comparison Approach. Property Assessment 

Valuation. 2d Ed.. 199 7, ("Property Assessment"), p. 42 - 4 7. 

8. That the valuation of land utilizes six different professionally accepted mass appraisal 

methods. That therefore the various components of real property may be valued 

separately under professionally accepted mass appraisal practices. Property Assessment 

Valuation, pp. 42 and 69. See, also, Phelps Co. v. Anderson, 2 Neb. App. 236, 508 N. W. 

2d 314 (1993). 

9. That the Taxpayer's Appraiser testified that there were no sales of bowling alleys in Hall 

County, Nebraska, in the 3-year period prior to June 30, 1997. 

10. That the Income Approach utilizes typical or market income, typical or market expenses, 

and typical or market capitalization rates. Property Assessment, pp. 203 - 227. That the 

purpose of the Income Approach is to determine an opinion of market value "by 



converting the future benefits of property ownership into an expression of present 

worth.'' Property Assessment. p. 203. 
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11. That the bowling alley has "lost" money for the three-year period prior to the assessment 

date. (ES). That the loss in each year was almost equivalent to the amount of 

"depreciation" (as thanenn is described under the Federal Income Tax Code). (ES). 

That "One point should be emphasized: the income and expenses that are proper and 

acceptable for income tax purposes are not the same as those that are appropriate for the 

income approach. Only the reasonable and typical expenses necessary to support and 

maintain the income-producing capacity of the property should be allowed." Property 

Assessment Valuation. 2d Ed., 1997, ("Property Assessment"), p. 204. 

12. That " ... all of income and expenses shown by an accountant on an operating statement 

prepared for income tax purposes cannot be used in the income approach to value\\ ithout 

careful analysis." Property Assessment. p. 214. 

13. That "Because depreciation will be considered in the income approach as recapture and 

handled as part of the capitalization rate, this is an improper charge. Depreciation is 

usually included in the operating statements for income tax purposes and will not 

necessarily be the same as the recapture provision in the capitalization rate." Property 

Assessment, p. 219. 

14. That the uncontroverted evidence however, establishes that the subject property is 

generating a minimal income stream, and the prospects for generating future income are 

not bright. That the County's appraiser detennined that: 



"Based on the subject property 32-lane facility and the competing 

28-lane facility within Grand Island, a population base of 90,000 is 

required to adequately support the existing bowling lanes. 

However, the current population of Hall County is only 

approximately 55,000. Based on this analysis, the local market 

should be able to support only 36 lanes instead of the existing 60 

lanes. The declining market and over-saturated market are 

considered to be detriments to the future bowling center use of the 

subject property." (E9:22). 
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15. That given the dim financial prospects for the subject property as a family entertainment 

complex, credible and typical market rents, credible and typical market expenses, and . 

credible and typical market capitalization rates are difficult to obtain. Therefore the 

Income Approach is less reliable in this case. 

16. That the Taxpayer's Appraiser prepared an appraisal of the subject property. That this 

appraiser determined that the actual or fair market value of the subject property as of 

February 22, 1999, was $407,000. (E7:2). That this appraiser testified that in his opinion 

the value would have been the same as of January 1, 1998, which is the assessment date 

in this case. 

17. That the Taxpayer's Appraiser determined that in spite of the dim financial prospects for 

the subject property, that the "highest and best use" of the subject property is as a 

bowling alley and related recreational facilities for a limited time. (E7: 19). That the 

-- .,,., 
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County's Appraiser determined that the "highest and best use'' of the subject property is 

as "a residential utilization." (E6:40; E6:37). 

I 8. That "highest and best use" is defined as "The reasonably probable and legal use of 

vacant land or an improved property, which is physically possible, appropriately 

supported, financially feasible, and that results in the highest value." (E6:35). The 

Taxpayer's Appraiser noted that in detern1ining the "highest and best use" one critical 

analysis concerns "Permissible use (legal). What uses are permitted by zoning and deed 

restrictions on the site in question." (E7: 16). The County's Appraiser noted the same 

concern. "Legally Permissible Uses - What uses are permitted under existing zoning and 

other land use regulations and controls, and under existing deed restrictions for the 

subject property." (Emphasis added.) (E6:35). 

19. That the current zoning of the subject property is as "commercial" property. 

(E6:23;E7:14). That Exhibit 9 defines "CD Commercial Development District" 

permitted uses as: public and quasi-public buildings; nonprofit community buildings; 

radio and television stations; offices and office buildings; stores and shops; retail uses; 

agency uses; and motel and hotel uses. (E9:2 - 3). That in order to change the permitted 

legal use of the subject property, a new development plan must be approved by the City, 

or the Official Zoning Map for the City of Grand Island must be amended as provided by 

§36-28(H). (E9:3). 

20. That the Commission therefore finds and determines from the record before it that the 

"highest and best use" as determined by the County's Appraiser ("residential utilization") 

-- ,,. ... 
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is not a permitted use as of January 1. 1998, and that therefore the County's Appraiser's 

opinion of the highest and best use is flawed. 

21. That the County's Appraiser, under the Sales Comparison Approach, utilized 6 sales 

from the Grand Island area. These sales were all for properties zoned for something 

other than "CD"' (E6:57 - 62). That some of the sales were zoned for permitted uses 

which could not be conducted on the subject property. (Comparable Sales 2, 3, 4, 5, and 

6. E6:58 - 62). That the County's Appraiser made no adjustments for this factor. That 

therefore his opinion of value under the Sales Comparison Approach is less reliable in 

this case. 

That given the fact that there were no comparable sales of bowling alleys within the 

County within the three years prior, and that comparable sales of bowling alleys within 

the State were difficult to obtain (see, for example, the Taxpayer's Appraiser's 

comparables from Colorado and the use of sales dating back to 1981 ), the Taxpayer's 

Appraiser's Sales Comparison Approach is less reliable in this case. 

23. That both Appraisers considered the Cost Approach in valuing the subject property. 

24. That "The cost approach usually works best for newer improvements, because 

construction costs are easier to estimate and there is less depreciation. This approach is 

especially useful for appraisal of properties for which sales and income data are scarce." 

Property Assessment, p. 128. 

25. That the Taxpayer's Appraiser determined that the "Reproduction Cost New" of the 

subject property was $1,864,800. (E7:24). That "Reproduction Cost" is defined as '"the 

cost of producing an exact replica of a building or improvement using the same or very 
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similar materials, design and workmanship. Replacement cost is the cost of producing a 

building or improvement having the same utility, but using modern materials, design and 

workmanship ... Reproduction cost includes the added expense of obsolete or costly 

design, building techniques, and material." Property Assessment, p. 131. That therefore 

the "Replacement Cost" is the preferred starting point for a Cost Approach analysis. 

26. That the County's Appraiser determined that the Replacement Cost New ("RCN") of the 

subject property was S 1.803.828. (E6:55). That the Taxpayer's Appraiser testified that 

he used the 2000 edition of the Marshall Valuation Service, for his appraisal. That the -

record shows that the Marshall Valuation Service is updated quarterly. That from the 

record before the Commission the Taxpayer's Appraiser did not account for the fact that 

the updated 2000 edition of the Marshall Valuation Service has new and different values 

from the January, 1998, edition of the lvfarsha/1 Valuation Service. The County's 

Appraiser included the "historical factor" in determining the RCN. (E6:52). The 

Commission therefore finds that the County's opinion of the RCN is more credible than 

the Taxpayer's. 

27. That both Appraisers determined that physical depreciation in the amount of 43% of the 

RCN should be attributed to the subject property. (E7:24; E6:55). That both Appraisers 

determined that no "functional obsolescence" should be attributed to the subject property. 

(E7:24; E6:55). 

28. That the Taxpayer's Appraiser determined that under the Cost Approach "external 

obsolescence" in the amount of $800,000 should be attributed to the subject property. 

(E7:24). That this equates to 43% of the Taxpayer's Appra1ser's RCN. That the 
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County's Appraiser determined that under the Cost Approach external obsolescence in 

the amount of 28.50% of the RCN should be attributed to the subject property. (E6:55). 

29. That the Taxpayer's Appraiser's opinion of value under the Cost Approach is $409,000. 

(E7:26). That the County's Appraiser's opinion of value under the Cost Approach is 

$820,000. That the principle differences between the two determinations of value under 

the Cost Approach are ( l) the amount of external or economic obsolescence to be 

attributed to the subject property: and (2) the fact that the Taxpayer's Appraiser applied 

the economic obsolescence factor to all of the improvements, while the County's 

Appraiser applied the external obsolescence factor only to the primary building and not 

the other improvements. (E7:24; E6:55). 

30. That "external or economic obsolescence" is defined as the "loss in value as a result of an 

impairment in utility and desirability caused by factors external to the property ( outside 

the property's boundaries) and is generally deemed to be incurable. External 

obsolescence can be caused by a variety of factors such as changes in the highest and best 

use of a property due to market shifts or governmental actions, restrictions on income, 

zoning, neighborhood decline, lack of property demand, and national economic 

conditions. External influences can cause both land and improvements to lose value." 

Property Valuation. p. 155. 

· 31. That under professionally accepted mass appraisal methods, external or economic 

obsolescence is measured in one of two ways: "(l) capitalizing the income or rent loss 

attributable to the negative influence; and (2) comparing comparable sales of similar 
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properties. some exposed to the negative influence and others not. If verified sales data 

are sufficient, the latter method is preferable." Property Assessment, p. 173. 

32. That the County's Appraiser failed to use either method to measure the economic or 

external obsolescence in his appraisal. That the County's Appraiser testified that he 

based his opinion of the economic or external obsolescence factor on one property: the 

other bowling alley in the City of Grand Island. The County's Appraiser was unable to 

articulate how the comparison of that property to the subject property results in an 

external or obsolescence factor of28.5% of the County's Appraiser's opinion of RCN, or 

50% of the County's Appraiser's opinion of the RCN less physical depreciation. 

33. That the Taxpayer's Appraiser reached his opinion of external or economic obsolescence 

based on certain "comparable" sales. That '"comparable" properties share the same or 

similar quality, style, age, size, amenities, functional utility, and physical condition. 

Property Assessment, p. 98. That although the quality of ''comparability" of those 

properties is questionable, the Commission must base its decision on the record before it. 

Neb. Rev. Stat. §77-5016(3) (1999 Supp.). Therefore the Commission must conclude 

that the appropriate external or economic obsolescence factor to be attributed to the 

subject property is 43%. 

34. That the County's Appraiser admitted that the Taxpayer's Appraiser's methodology of 

attributing the external or economic obsolescence to all of the improvements as opposed 

to just the primary building is one acceptable methodology. That the County's Appraiser 

testified that the improvements other than the primary building were adjusted for external 

obsolescence, and that the "lump sum" depreciation includes-this adjustment. 



CONCLUSIONS OF LAW 

1. That the Commission has jurisdiction over the parties and the subject matter of this 

appeal. 
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2. That the Commission is required by Neb. Rev. Stat. §77-5016(7) (1999 Supp.) to affirm 

the decision of the County unless evidence is adduced establishing that the action of the 

County was unreasonable or arbitrary. 

3. That "There is a presumption that a board of equalization has faithfully performed its 

official duties in making an assessment and has acted upon sufficient competent evidence 

to justify its action. That presumption remains until there is competent evidence to the 

contrary presented, and the presumption disappears when there is competent evidence on 

appeal to the contrary. From that point on, the reasonableness of the valuation fixed by 

the board of equalization becomes one of fact based upon all the evidence presented. The 

burden of showing such valuation to be unreasonable rests upon the taxpayer on appeal 

from.the action of the board ... In an appeal to the [Commission from the County Board 

of Equalization] ... the burden of persuasion imposed on the complaining taxpayer is not 

met by showing a mere difference of opinion unless it is established by clear and 

convincing evidence that the valuation placed upon his property when compared to 

valuations placed on other similar property is grossly excessive and is the result of a 

systematic exercise of intentional will or failure of plain duty, and not mere errors of 

judgment." U.S. Ecology, Inc. v. Boyd County Bd of Equalization, 256 Neb. 7, 588 

N.W.2d 575 (1999). 



4. Thatthe appraisal of real estate is not an exact science. Matter of Bock ·s Estate, 198 

Neb. 121, 124, 251 N. W. 2d 872, 874 (1977). 
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5. "It is well established that the value of the opinion of an expert witness is no stronger 

than the facts upon which it is based." Bottorfv. Clay Cty. Bd. Of Equal., 7 Neb. App. 

162, 167, 580 N.W.2d 561, 56.5 (1998). 

6. That based on the entire record before the Commission, clear and convincing evidence 

has been adduced to establish that the action of the County in this case was both 

unreasonable and arbitrary. 

7. That as a matter oflaw the Taxpayer has met the burden of persuasion as required by 

U.S. Ecology. Inc. v. Boyd County Bd of Equalization, 256 Neb. 7, 588 N.W.2d 575 

( 1999). 

8. That based on the entire record before the Commission, the Commission must, and 

hereby does, conclude as a matter of law that the decision of the Hall County Board of 

Equalization which·set the assessed value of the subject property for tax year 1998 was 

both unreasonable and arbitrary. 

9. That therefore the decision of the Hall County Board of Equalization must be vacated and 

reversed. 

ORDER 

1. That the order of the Hall County Board of Equalization setting the assessed value of the 

subject property for tax year 1998 is vacated and reversed: 
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2. That Taxpayer's commercial real property legally described as the North 11~ of Lot 7. and 

all of Lot 1, Super Bowl Subdivision in the City of Grand Island, Hall County, Nebraska, 

shall be valued as follows for tax year 1998: 

Land $185,000 

Improvements $311,464 

Total $496,464 

3. That this decision. if no appeal is filed, shall be certified to the Hall County Treasurer, 

and the Hall County Assessor, pursuant to Neb. Rev. Stat. §77-1511 (Reissue 1996). 

4. That this decision shall only be applicable to tax year 1998. 

5. That each party is to bear its own costs in this matter. 

IT IS SO ORDERED. 

I certify that Commissioner Edwards made and entered the above and foregoing Findings 

and Orders in this appeal on the 251
h day of February, 2000. The same were approved and 

confirmed by Commissioner Hans, and are therefore deemed to be the Order of the 

Commission pursuant to Neb. Rev. Stat. §77-5005(5). (1998 Cum. Supp.) 

Signed and sealed this 281
h day of February, 2000. 

SEAL Mark P. Reynolds, chairrr({n 


