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SUMMARY OF DECISION 

The Commission vacates and reverses the decision of the Merrick County Board of 

Equalization which denied Taxpayer's protest. The Commission further finds and determines 

that record contains no evidence of any personal property which might form the basis for a 

personal property tax, or a penalty for failure to file a return for that property . 
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NATURE OF THE CASE 

Phyllis A. Hopwood ("Taxpayer") owned certain depreciable personal property located 

in Merrick County, Nebraska. The Merrick County Assessor ("Assessor") notified the Taxpayer 

that the Taxpayer held certain depreciable personal property as of January 1, 1998, which was 

subject to taxation, and further that the Taxpayer had failed to file a personal property tax return 

for that property. The Assessor had therefore filed an "involuntary return" on Taxpayer's behalf 

listing $1,381 worth of depreciable personal property. The Assessor had further assessed a 

penalty in the amount of 50% of the "amount due" or $100, whichever is greater. Taxpayer 

timely filed a protest of the Assessor's actions with the Merrick County Board of Equalization 

("County"). The County denied the protest, from which decision Taxpayer appeals. 

EVIDENCE BEFORE THE COMMISSION 

The Commission took notice of the following documents as authorized by Neb. Rev. 

Stat. §77-5016 (1998 Cum. Supp.) without objection: the Commission's case file for Case No. 

98P-7; the Nebraska Constitution; the Nebraska State Statutes; 1999 Neb. Laws, L.B. 140; 1999 

Neb. Laws, L.B. 36; 1999 Neb. Laws, L.B. 194; Title 442, Nebraska Administrative Code (the 

Tax Equalization and Review Commission's Rules and Regulations); the 1998 Assessor's 

Interviews by the Property Tax Division; the 1998 Nebraska Assessor's Reference Manual 

(Volumes 1 and 2); three standard reference works published by the International Association of 

Assessing Officers: Property Assessment Valuation, Second Edition ( 1996); Property Appraisal 

and Assessment Administration ( 1990); and Glossary for Property Appraisal and Assessment 

(1998); and the Uniform Standards of Professional Appraisal Practice (1998). 



The Commission also received certain exhibits and testimony during the course of the 

hearing, including the Taxpayer's state and federal tax returns for 1996 and 1997, which are 

marked for identification purposes as Exhibits 8 and 9. 

ISSUES BEFORE THE COMMISSION 
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Neb. Rev. Stat. §77-1502 (1998 Cum. Supp.) requires a taxpayer to identify the issues to 

be presented to the County Board of Equalization. The Commission's jurisdiction is limited to 

those issues presented to the County Board of Equalization and those issues sufficiently related 

in content and context to be deemed the same question at both levels. Arcadian Fertili::.er v. 

Sarpy County Bd. of Equal., 7 Neb. App. 499, 505, 583 N. W. 2d 353, 357 ( 1998). The issues 

before the Commission are, therefore, Taxpayer's allegations that (I) she did not use any of the 

items of listed by the Assessor in order to produce income; (2) she therefore had no obligation to 

file a Personal Property Tax Return; and (3) furthermore no penalty could be imposed for her 

failure to file a Personal Property Tax Return. 

FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider only that evidence which 

has been made a part of the record before it. No other information or evidence may be 

considered. Neb. Rev. Stat. §77-5016 (3) (1998 Cum. Supp.). The Commission may, however, 

evaluate the evidence presented utilizing its experience, technical competence, and specialized 

knowledge. Neb. Rev. Stat. §77-5016 (5) (1998 Cum. Supp.). 
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From the pleadings and the evidence contained in the record before it, the Commission 

finds and determines as follows: 

A. 
PROCEDURAL FINDINGS 

1. That Taxpayer was the owner of record of certain personal property located in Merrick 

County, Nebraska ("subject property"). 

2. That the Merrick County Assessor ("Assessor") notified the Taxpayer that the Taxpayer 

held certain depreciable personal property as of January l, 1998, which was subject to 

taxation. (E6: 16). 

3. That the Taxpayer had failed to file a personal property tax return for that property. That 

the Assessor had therefore filed an "involuntary return" on Taxpayer's behalf listing 

$1,381 worth of depreciable personal property. (E6:16). 

4. That the Assessor had further assessed a penalty in the amount of 50% of the "amount 

due" or $100, whichever is greater. (E6: 16). 

5. That the Taxpayer timely filed a protest of the Assessor's actions with the Merrick 

County Board of Equalization ("County"). (E6:4). 

6. The County denied the protest, from which decision Taxpayer appeals. (E6:4). 

7. That thereafter, the Taxpayer timely filed an appeal of the County's decision to the 

Commission. (Appeal Form). 
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B. 
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS 

I. That "depreciable tangible personal property" is defined as "tangible personal property 

which is used in a trade or business or used for the production of income and which has a 

determinable life of longer than one year." Neb. Rev. Stat. §77-119 (Reissue 1996). 

2. That the subject matter of the depreciable personal property assessment, according to the 

County, was one "box scraper" with a "Net Book Taxable Value" of $498; and "Other 

Equipment" with a "Net Book Taxable Value" of $893. (E6: 16 - 17). That $498 plus 

$893 equals $1,391. That Exhibit 6, page 17, lists a total of $1,391 for the assessed 

value, while Exhibit 6, page 4, for the amount determined by the County shows the total 

assessed value to be $1,3 81. 

3. That the "box scraper" had been removed from the State of Nebraska prior to the 

assessment date according to the uncontroverted testimony of the Taxpayer. 

4. That the uncontroverted testimony of the Taxpayer was that the property was not used to 

generate income. 

5. That the County could neither identify nor describe the "Other Equipment" with any 

degree of certainty. That some of the equipment which the Assessor may have observed 

in a "drive-by" inspection and listed in the lump sum of $1,000 were owned by someone 

else. 

6. That the items previously purchased by the Taxpayer were no longer owned by the 

Taxpayer on the assessment date. 

7. That the Assessor levied a penalty in the amount of One Hundred Dollars ($100) for the 

failure to file a personal property tax return. That from the entire record before the 
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Commission, since Taxpayer owned no "depreciable tangible personal property" subject 

to assessment as of the assessment date, the penalty imposed in the amount of $100 was 

unreasonable and arbitrary. 

8. That from the entire record before the Commission, the Assessor's listing of the two 

items of depreciable personal property was arbitrary and unreasonable. That there was 

no basis in law or in fact for the assessment of these two items for tax year 1998. 

9. That therefore the assessed value of the subject property for tax year 1998 as determined 

by the County is not supported by the evidence. 

10. That sufficient evidence has been adduced to establish that the decision of the County 

was unreasonable or arbitrary. 

11. That therefore the decision of the County must be vacated and reversed. 

ANALYSIS 

The uncontroverted evidence establishes that the two items of depreciable personal 

property were either not located in the State of Nebraska (and therefore had no situs within this 

State); or were not owned by the Taxpayer. Therefore, the Taxpayer had no legal duty to file a 

Personal Property Tax Return as provided for by Neb. Rev. Stat. §77-1201, et seq. (1998 Cum. 

Supp.). The Assessor accordingly, had authority to file an "Involuntary Return" on Taxpayer's 

behalf. (It must be noted that the distinction between an "Involuntary Return" and a "Voluntary 

Return" as set forth in Neb. Rev. Stat. §77-1233.05 (Reissue 1996) have been repealed by 1997 

Neb. Laws, L.B. 270). There being no basis for the Personal Property Tax Return, the Assessor 

had no authority to levy any penalty upon Taxpayer for these items. The County, under these 
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efrcumstances, had an affirmative obligation to grant Taxpayer's protest, and the failure to do so 

was ~nreasonable and arbitrary. 

The record demonstrates that the action of the Assessor and the County were in fact 

unreasonable and arbitrary. The decision of the County to deny Taxpayer's protest must 

therefore be vacated and reversed. 

JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev. 

Stat. §77-5007 (1998 Cum. Supp.). 

ST AND ARD OF REVIEW 

The Commission is required by Neb. Rev. Stat. §77-1511 (Reissue 1996) to affirm the 

decision of the County unless evidence is adduced establishing that the action of the County was 

unreasonable or arbitrary. Neb. Rev. Stat. §77-1511 (Reissue 1996). The Nebraska Court of 

Appeals, in interpreting this statute, has held that "There is a presumption that a board of 

equalization has faithfully performed its official duties in making an assessment and has acted 

upon sufficient competent evidence to justify its action. That presumption remains until there is 

competent evidence to the contrary presented, and the presumption disappears when there is 

competent evidence on appeal to the contrary. From that point on, the reasonableness of the 

valuation fixed by the board of equalization becomes one of fact based upon all the evidence 

presented. The burden of showing such valuation to be unreasonable rests upon the taxpayer on 

appeal from the action of the board." Kawasaki Motors v. Lancaster Cty. Ed. Of Equal., 7 Neb. 
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App. 655, 664, 584 N. W. 2d 63, 69 (1998). 

"In an appeal to the county board of equalization or to the district court, and from the 

district court to this court, the burden of persuasion imposed on the complaining taxpayer is not 

met by showing a mere difference of opinion unless it is established by clear and convincing 

evidence that the valuation placed upon his property when compared to valuations placed on 

other similar property is grossly excessive and is the result of a systematic exercise of intentional 

will or failure of plain duty, and not mere errors of judgment." Kmvasaki !v!otors v. Lancaster 

Cty. Bd Of Equal., 7 Neb. App. 655, 664, 584 N.W.2d 63, 69 (1998). 

CONCLUSIONS OF LAW 

First, from the record before it, the Commission concludes as a matter of law that it has 

jurisdiction over both the parties and the subject matter of this appeal. The Commission further 

concludes as a matter of law that Taxpayer has met her burden of proof as required by Kawasaki, 

supra. The Commission must therefore conclude that the decision of the Merrick County Board 

of Equalization should be vacated and reversed. 

ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 

1. That the decision of the Merrick County Board of Equalization which denied Taxpayer's 

protest is vacated and reversed. 
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2·.· That the involuntary return filed by the Assessor on Taxpayer's behalf is hereby declared 

to be null and void, and the same shall be stricken from the Assessor's records, together 

with any penalties wrongfully imposed based on that return. 

3. That if the taxes based on this assessment and the penalty imposed have been paid by the 

Taxpayer, the same shall be refunded forthwith as provided for by Neb. Rev. Stat. §77-

1775.01 ( 1998 Cum. Supp.). 

4. That this decision, if no appeal is filed, shall be certified to the Merrick County 

Treasurer, and the Merrick County Assessor, pursuant to Neb. Rev. Stat. §77-1511 

(Reissue 1996). 

5. That this decision shall only be applicable to tax year 1998. 

6. That each party is to bear its own costs in this matter 

IT IS SO ORDERED. 

Dated this 151
h day of November, 1999. 

Mark P. Reynolds, Chairman 


