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SUMMARY OF DECISION 

The Commission affirms the decision of the Dakota County Board of Equalization which 

granted Taxpayer's request to reduce the penalty for late filing of a personal property tax return. 

NATURE OF THE CASE 

.i. ....................................................................... _1 
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Herman Lieber ("the Taxpayer") owns certain personal property located in Dakota 

County, Nebraska. Taxpayer failed to file a personal property tax return by the filing deadline of 

May 1, 1998. The Dakota County Assessor ("the Assessor") prepared a notice to the Taxpayer 

of the Assessor's decision to impose a penalty in the amount of 50% of the tax due, in addition to 

the tax due, on June 2, 1998. Taxpayer filed a protest regarding the Assessor's decision on June 

15, 1998. Taxpayer also filed a personal property tax return on August 13, 1998. The Dakota 

County Board of Equalization ("the County") met on August 17, 1998, and reduced the penalty 

to 10% of the amount of the tax. The Property Tax Administrator, who assumed the assessment 

function within the County on July 1, 1998, appeals that decision of the County. 

EVIDENCE BEFORE THE COMMISSION 

The parties submitted the case for the Commission's decision based on stipulated facts, 

exhibits, and written argument. For the purposes of deciding this matter, the Commission takes 

notice of the following documents as authorized by Neb. Rev. Stat. §77-5016 (1998 Cum. 

Supp.): the Commission's case file for this appeal; the 1998 Nebraska Assessor's Reference 

Manuals, Volumes 1 and 2; the Nebraska Constitution; the Nebraska State Statutes; and Title 

442, Nebraska Administrative Code (the Tax Equalization and Review Commission's Rules and 

Regulations). 

ISSUE BEFORE THE COMMISSION 
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The Commission's jurisdiction is limited to those issues presented to the County Board 

of Equalization and those issues sufficiently related in content and context to be deemed the 

same question at both levels. Arcadian Fertilizer v. Sarpy County Bd. of Equal., 7 Neb. App. 

499, 505, 583 N.W.2d 353, 357 (1998). The only issue presented here is a question of statutory 

construction. Specifically, the Commission is asked to determine if and when a county board of 

equalization has the authority to reduce a 50% penalty imposed by a county assessor. 

FINDINGS OF FACT 
BASED ON STIPULATED FACTS 

The Commission, in determining cases, is bound to consider only that evidence which 

has been made a part of the record before it. No other information or evidence may be 

considered. Neb. Rev. Stat. §77-5016 (3) (1998 Cum. Supp.). The Commission may, however, 

evaluate the evidence presented utilizing its experience, technical competence, and specialized 

knowledge. Neb. Rev. Stat. §77-5016 (5) (1998 Cum. Supp.). 

From the pleadings and _the evidence contained in the record before it, the Commission 

finds and determines that the following facts as stipulated to by the parties govern the disposition 

of this appeal. The ten Stipulated Facts, exactly as determined by the Parties, are quoted below: 

1. That the Property Tax Administrator assumed the duties of the Dakota County Assessor's 

office, effective July 1, 1998. That Taxpayer possesses personal property subject to tax 

in Dakota County. 

2. That owners of personal property in Nebraska which are liable for personal property 
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taxes are required to file a personal property tax return with the county assessor's office 

on or before May 1 of each year. 

3. That Taxpayer failed to file a personal property tax return and list his personal property 

located in Dakota County by Ma}'. 1, 1998. 

4. That the Assessor's office, on June 2, 1998, prepared a personal property tax return and a 

list of tangible personal property subject to tax for Taxpayer. (EI). 

5. That on June 2, 1998, the Assessor issued a Notice of Failure to File a Personal Property 

Return to Taxpayer, indicating the Assessor's intent to impose a penalty representing the 

greater of $100.00 or 50% of the taxes due. (E2). 

6. That Taxpayer filed a property valuation protest with the County on June 15, 1998, 

seeking to reduce the proposed penalty of 50% sought by the Assessor. (E3). 

7. That subsequent to his filing of a protest with the County, Taxpayer signed a personal 

property tax return for 1998 on August 13, 1998. (E4). 

8. That at its meeting of August 17, 1998, the County voted to reduce the Taxpayer's 

proposed penalty from 50% to 10%. (ES). Taxpayer and the Assessor were notified of 

the decision by letter dated August 18, 1998. (E6). 

9. That the Property Tax Administrator timely filed her appeal of the action of the County 

with the Tax Equalization and Review Commission ("the Commission"). 

10. That the information contained in the August 13, 1998, return, Exhibit 4, accurately 

reflected the value of personal property of Taxpayer, for property tax purposes, in Dakota 

County at the time of its filing and any tax, penalties and interest imposed on Taxpayer 
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should be calculated based on this return. 

11. That insufficient evidence has been adduced to establish that the decision of the County 

was unreasonable or arbitrary. 

12. That therefore the decision of the County must be affirmed. 

13. That references in the Stipulated Facts to "Manley Enterprises" are typographical or 

clerical errors, and refer in fact to Herman Lieber, the Taxpayer in this appeal. 

ANALYSIS 

The personal property tax statutes were almost completely rewritten as part of 1997 Neb. 

Laws, L. B. 270. The applicable portions of the new statutes are set forth below in their entirety: 

§ 77-1233.04. Tangible personal property tax returns; change 

in value; omitted property; procedure; penalty. (1) The county 

assessor shall change the reported valuation of any item of tangible 

personal property listed on the return of any taxpayer to conform 

the valuation to net book value. The county assessor shall make a 

change to the valuation of any item of tangible personal property 

for the current taxing period and the three previous taxing periods 

or any taxing period included therein. 

(2) The county assessor shall list any item of tangible 

personal property omitted from a personal property return of any 

taxpayer and value the property at its net book value. The county 

assessor shall list and value omitted property for the current taxing 



period and the three previous taxing periods or any taxing period 

included therein. 

(3) The tangible personal property so listed and valued 

shall be taxed at the same rate as would have been imposed upon 

the property in the tax district in which the property should have 

been returned for taxation. 

( 4) To the tax shall be added a penalty of the greater of one 

hundred dollars or fifty percent of the tax due on the taxable 

tangible personal property. Interest shall be assessed upon both the · 

tax and the penalty at the rate specified in section 45-104.01, as 

such rate may from time to time be adjusted by the Legislature, 

from the date the tax would have been delinquent until paid. 

§ 77-1233.05. Tangible personal property; voluntary return; 

omitted property; tax; penalty. ( 1) If a return is filed, or omitted 

property is reported, by a taxpayer after the final date for returning 

such property has passed for the current taxing period and the three 

previous taxing periods or any taxing period included therein, the 

tangible personal property shall be taxed at the same rate as 

imposed upon the property in the tax district in which the property 

should have been returned for taxation. 

(2) To the tax shall be added a penalty of the greater of 
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twenty-five dollars or ten percent of the amount of tax due on 

tangible personal property. Interest at the rate specified in section 

45-104.01, as such rate may from time to time be adjusted by the 

Legislature, shall be assessed upon such penalty from the date of 

delinquency of the tax until paid. 

§ 77-1233.06. Tangible personal property tax valuation or 

penalty; protests; procedure. For purposes of sections 

77-1233.04 and 77-1233.05: 

( 1) The county assessor shall notify the taxpayer, on a form 

prescribed by the Property Tax Administrator, of the action taken, 

the penalty, and the rate of interest. The notice shall also state the 

taxpayer's appeal rights and the appeal procedures. Such notice 

shall be given by first-class mail addressed to such taxpayer's 

last-known address. The entire penalty and interest shall be waived 

if the omission or failure to report any item of tangible personal 

property was for the reason that the property was timely reported 

in the wrong tax district; 

(2) The taxpayer may appeal the action of the county 

assessor, either as to the valuation or the penalties imposed, to the 

county board of equalization within thirty days after the date of 

notice. The taxpayer shall preserve his or her appeal by filing a 

written appeal with the county clerk in the same manner as 
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prescribed for protests in section 77-1502. The action of the county 

assessor shall become final unless a written appeal is filed within 

the time prescribed; 

(3) The action of the county board of equalization, in an 

appeal of the penalties imposed, shall be limited to correcting 

penalties which were wrongly imposed or incorrectly calculated. 

The county board of equalization shall have no authority to waive 

or reduce any penalty which was correctly imposed and calculated. 

The entire penalty and interest on the penalty shall be waived if the 

omission or failure to report any item of tangible personal property 

was for the reason that the property was timely reported in the 

wrong tax district; 

(4) Upon ten days' notice to the taxpayer, the county board 

of equalization shall set a date for hearing the appeal of the 

taxpayer. The county board of equalization shall make its 

determination on the appeal within thirty days after the date of 

hearing. The county clerk shall, within seven days after the 

determination of the county board, send notice to the taxpayer and 

the county assessor, on forms prescribed by the Property Tax 

Administrator, of the action of the county board. Appeal may be 

taken within thirty days from the decision of the county board of 

equalization to the Tax Equalization and Review Commission; and 
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(5) Taxes and penalties assessed for the current year, if not 

delinquent, shall be certified to the county treasurer and collected 

as if the property had been properly reported for taxation, except 

that separate tax statements may be mailed. Taxes and penalties 

assessed for the current year, if delinquent, and taxes and penalties 

assessed for prior years shall be certified to the county treasurer, 

and the taxes, penalties, and interest thereon shall be due and 

collectible immediately upon certification. Collection procedures 

shall be started immediately regardless of the provisions of any 

other statute to the contrary. 
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These new statutes have an effective date of January 1, 1998. No court decisions have 

been issued construing these new statutes, nor have any rules and regulations been adopted 

governing implementation of the described procedures. Under these circumstances, the 

Commission has an affirmative obligation to apply the statute in accordance with its own 

understanding ofit. See, e.g., State v. Moore, 250 Neb. 805, 819, 553 N.W.2d 120, 132 (1996). 

The Commission's analysis of the new statutes, given the postures taken by the parties to 

this appeal, must begin with a review of the repealed provisions. The Nebraska Personal 

Property Statutes, Neb. Rev. Stat. §77-1201, et seq. (Reissue 1996) (repealed 1997), had 

remained largely unchanged for a number of years. The process governing the filing of returns 

had been in place since at least 1976. (See, e.g., Neb. Rev. Stat. §77-412 (Reissue 

1976)(repealed 1997). The process may generally be described as follows: If a taxpayer failed to 

file a personal property tax return by the statutory deadline, the assessor would retrieve the prior 
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years return, "list and value" the property, assess a fifty percent penalty in addition to the tax 

due, and send the document to the taxpayer for his or her signature. A notice would accompany 

the "return" which would outline the options available to the taxpayer. The action of the 

assessor would become final if the taxpayer failed to protest the decision to the county board of 

equalization. Neb. Rev. Stat. §77-1233.04 (Reissue 1996) (repealed 1997). 

A "voluntarily" filed return was defined as follows: "A return shall be deemed to have 

been voluntarily filed or omitted property shall be deemed to have been voluntarily reported if 

the action is done without notice from any taxing official or if the taxpayer prior to such notice 

notified the county assessor in writing that such return would be filed late and the return was 

subsequently filed within thirty days." Neb. Rev. Stat. §77-1233.05 (Reissue 1996) (repealed 

1997). A 10% penalty was imposed if the taxpayer made a "voluntary" return. Neb. Rev. Stat. 

§77-1233.04 (Reissue 1996) (repealed 1997). A 50% penalty was imposed if the return was 

made after notice by a taxing official or the county assessor. Neb. Rev. Stat. §77-1233.04 

(Reissue 1996) (repealed 1997). Provisions were set forth for waiving some or all of the 

penalties imposed. Neb. Rev. Stat. §77-1233.05 (Reissue 1996) (repealed 1997). 

As noted above, 1997 Neb. Laws, L.B. 270, repealed most of the old provisions. Neb. 

Rev. Stat. §77-1233.04 (1998 Cum. Supp.) no longer makes any reference to "any item of 

personal property ... not returned." All reference to waiving some or all of the penalties has 

been removed from Neb. Rev. Stat. §77-1233.04 (1998 Cum. Supp.), and waiver of those 

penalties is now strictly prohibited in Neb. Rev. Stat. §77-1233.06 (1998 Cum. Supp.). Neb. 

Rev. Stat. §77-1233.05 (1998 Cum. Supp.) has also been substantially revised. All statutory 

references to "voluntarily filed" returns has been eliminated. The only remaining reference 



appears in the section title. Under these circumstances, the only issue for the Commission to 

determine is when each penalty must be imposed. 
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The starting point for the Commission's analysis is recognition of the fundamental 

principle that "A statute is open for construction to determine its meaning only when the 

language used requires interpretation or may reasonably be considered ambiguous." (Citations 

omitted.) Nebraska Accountability & Disclosure Com 'n v. Citizens for Responsible Judges, 256 

Neb. 95, 101, 588 N.W.2d 807, 812 (1999). This fundamental principle is also recognized by 

Neb. Rev. Stat. §49-802 (Reissue 1998). The statutes set forth above require no interpretation. 

The statutes cannot reasonably be considered ambiguous. 

Any confusion arising out of the new statutes is resolved by recognizing another 

fundamental principle of the rules of statutory construction. "The Legislature, in enacting [ an 

amendatory] statute, is presumed to have known the preexisting law, and [it is presumed] that the 

language was intentionally changed for the purpose of effecting a change in the law itself. ... " 

(Citations omitted.). Hansmeyer v. Nebraska Public Power Dist., 6 Neb.App. 889, 900, 578 

N.W.2d 476, 484 (1998). The Court of Appeals has also addressed the issue and has held that "It 

is presumed that the Legislature has full knowledge and information of the subject matter of a 

statute, as well as the relevant facts relating to prior law and existing pertinent legislation, and 

has acted with respect thereto." Memorial Hosp. of Dodge County v. Porter, 4 Neb.App. 716, 

724, 548 N.W.2d 361, 366 (1996). The Commission can only conclude that the substantial 

revisions made to the personal property tax laws clearly reflect the will of the Legislature. 

Only one issue regarding the new statutes remains to be addressed. The Property Tax 
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Administrator appears to contend that the provisions regarding "voluntary" and "involuntary" 

returns still exist. The problem with such a position is clear. Neb. Rev. Stat. §49-802 

(Reissue 1998) holds: 

"Unless such construction would be inconsistent with the manifest 

intent of the Legislature, rules for construction of the statutes of 

the Nebraska hereafter enacted shall be as follows: ... 

(8) Title heads, chapter heads, section and subsection heads or 

titles, and explanatory notes and cross references, in the statutes of 

Nebraska, supplied in compilation, do not constitute any part of the 

law." 

This law has been in effect, and remained unchanged, since at least 1947. The Supreme Court 

recognizes this law, which has become one of the underpinnings of case law involving statutory 

construction. The Supreme Court recently held, for example, "Headings, captions, or catchlines 

supplied in the compilation of statutes do not constitute any part of the law." State v. Conklin, 

249 Neb. 727, 545 N.W.2d 101, 108 (1996). 

The Legislature has removed all reference to "voluntary returns." Any distinction 

between voluntarily and involuntarily filed returns ceased to exist on January 1, 1998. This 

Commission has no authority to construe the new statutes to include old provisions. The 

Commission, if it continued to recognize the voluntary versus involuntary distinction, would be 

acting beyond the scope of its authority. In fact, not even the courts have such authority. "It is 

not within the province of a court to read a meaning into a statute that is not warranted by the 

legislative language; neither is it within the province of a court to read anything plain, direct, 
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and unambiguous out of a statute." (Citations omitted.) State v. Woods, 255 Neb. 755, 764, 587 

N.W.2d 122, 128 (Neb. 1998). The Supreme Court reiterated this fact when it held: "It is not 

for the courts to supply missing words or sentences to make clear that which is indefinite, or to 

supply that which is not there." (Citations omitted.) State v. Tlamka, 7 Neb.App. 579, 584, 585 

N.W.2d 101, 105, (1998). 

The Commission must therefore conclude that the new statutes mean what they say. 

Under the facts set forth above, Neb. Rev. Stat. §77-1233.04 (1998 Cum. Supp.) does not apply. 

That section specifically provides that "The county assessor shall change the reported valuation 

of any item of personal property listed on the return of any taxpayer . .. "All other provisions of 

that section refer to the return "of any taxpayer" or personal property omitted from such a return. 

Only the owner of the property, i.e., the taxpayer, has the ability to make a return. Neither the 

county assessor nor a county board nor this Commission has any authority to "make a return" for 

a taxpayer. The new statutory scheme set forth in Neb. Rev. Stat. §77-1233.04, and its 50% 

penalty, only applies when a taxpayer omits personal property from a return, or undervalues the 

property on the return. 

Neb. Rev. Stat. §77-1233.05 (1998 Cum. Supp.), on the other hand, specifically provides 

that "If a return is filed, or omitted property is reported, by a taxpayer after the final date for 

returning such property has passed for the current taxing period ... To the tax shall be added a 

penalty of the greater of twenty-five dollars or ten percent of the amount of the tax due ... " 

Lest the parties believe that the new statutes allow taxpayers who fail to file a tax return 

to go unpunished, the Commission must emphasize a general rule of law: "When considering a 

series or collection of statutes pertaining to a certain subject matter which are in pari materia, 
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they may be conjunctively considered and construed to determine the intent of the Legislature, 

so that different provisions of the act are consistent and sensible." (Citations omitted.) In re 

Joshua M., 256 Neb. 596, 603, 591 N.W.2d 557, 563 (Neb. 1999). Here, the Legislature has 

made specific provisions for county boards and county assessors to report such violations to the 

county attorney. Neb. Rev. Stat. §77-1234 (1998 Cum. Supp.). Neb. Rev. Stat. §77-1232 

(Reissue 1996), is not shown as repealed in the 1998 Cumulative Supplement. Failure to file a 

return is a Class II Misdemeanor under this statute. Such an offense is punishable by up to 6-

months imprisonment, a $1,000 fine, or both. Neb. Rev. Stat. §28-106 (1998 Cum. Supp.). 

There is no minimum penalty. 

It would therefore appear that the county assessors, after the May 1, filing deadline, could 

notify taxpayers of the fact that failure to file a personal property tax return carries possible 

criminal penalties, and allow the taxpayers an opportunity to file before referring the matter for 

criminal charges. In any case, the provisions of Neb. Rev. Stat. §77-1233.05 (1998 Cum. Supp.), 

are self-explanatory. If a taxpayer files a return after the filing deadline, only the $25 or 10% 

penalty applies. If, however, the taxpayer understates or omits property from this return, which 

may be filed after the May 1, deadline, the provisions of Neb. Rev. Stat. §77-1233.04 (1998 

Cum. Supp.) may be triggered anew. A 50% penalty could be imposed under those 

circumstances. The plain and ordinary meaning of Neb. Rev. Stat. §77-1233.05, however, which 

is the statute at issue here, is unambiguous. Given the deletion of all mention of "voluntary 

return," a taxpayer, with or without notice from a county assessor or taxing official, who files a 

return after May 1, of the taxing year is subject to at most a 10% penalty, unless the reported 

values are understated or omitted. 
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Given this interpretation, the ultimate resolution of the appeal is clear. Neb. Rev. Stat. 

§ 77-1233 .06 confers the following authority upon the county board of equalization: "The action 

of the county board of equalization, in an appeal of the penalties imposed, shall be limited to 

correcting penalties which were wrongly imposed or incorrectly calculated." A 50% penalty, 

under the facts set forth above, is "wrongly imposed." The County was therefore well within its 

rights, and in fact only upholding the law, when it determined that the 50% penalty must be 

reduced to 10%. The decision of the County was therefore neither unreasonable nor arbitrary, 

and must be affirmed. 

JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev. 

Stat. §77-5007 ( 1998 Cum. Supp.). 

STANDARD OF REVIEW 

The Commission is required by Neb. Rev. Stat. §77-1511 (Reissue 1996) to affirm the 

decision of the County unless evidence is adduced establishing that the action of the County was 

unreasonable or arbitrary. Neb. Rev. Stat. §77-1511 (Reissue 1996). The Nebraska Court of 

Appeals, in interpreting this statute, has held that "There is a presumption that a board of 

equalization has faithfully performed its official duties in making an assessment and has acted 

upon sufficient competent evidence to justify its action. That presumption remains until there is 

competent evidence to the contrary presented, and the presumption disappears when there is 

competent evidence on appeal to the contrary." Kawasaki Motors v. Lancaster Cty. Bd. Of 
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Equal., 7 Neb. App. 655, 665, 584 N.W.2d 63, 70 (1998). 

CONCLUSIONS OF LAW 

First, from the record before it, the Commission concludes as a matter of law that it has 

jurisdiction over both the parties and the subject matter of this appeal. The conclusion regarding 

jurisdiction over the parties and the subject matter must be explained. County assessors have a 

right to appeal a decision of the county board of equalization. Neb. Rev. Stat. §77-5007.01 

(1998 Cum. Supp.). The Property Tax Administrator assumed the duties of the County Assessor 

in Dakota County effective July 1, 1998. (Stipulation of Facts.) The Commission must also 

determine from the record before it that the Legislature, in adopting 1997 Neb. Laws, L. B. 270, 

intended to revise the personal property tax statutes, and remove all reference to returns which 

are "voluntarily" filed. Under such circumstances, the section title to Neb. Rev. Stat. §77-

1233.05 which refers to "voluntary returns" is not part of the law. The plain and ordinary 

reading of Neb. Rev. Stat. §77-1233.04 (1998 Cum. Supp.) makes no mention of failure to file a 

return. If there is such a failure, the duty shifts to the county assessor to list the property, and 

assess a 50% penalty. If however, the taxpayer later files a return, that penalty is reduced to 

10%, under the provisions of Neb. Rev. Stat. §77-1233.05 (1998 Cum. Supp.). 

The Commission, from the record before it, further concludes as a matter of law that the 

Property Tax Administrator has not met her burden of proof as required by Kawasaki, supra. 

The decision of the Dakota County Board of Equalization must therefore be affirmed. 

ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 
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1. That the decision of the Dakota County Board of Equalization which reduced Taxpayer's 

penalty from 50% to 10% on his late filed personal property tax return is affirmed. 

2. That this decision, if no appeal is filed, shall be certified to the Dakota County Treasurer 

and to the Dakota County Assessing Official (i. e., the Property Tax Administrator) 

pursuant to Neb. Rev. Stat. §77-1511 (Reissue 1996). 

3. That this decision shall only be applicable to tax year 1998. 

4. That each party is to bear its own costs in this matter 

IT IS SO ORDERED. 

Dated this 261
h day of August, 1999. 

Mark P. Reynolds, Chairman 

Seal 


