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STATE V. MATTHEWS: THE NEBRASKA
SUPREME COURT INCORRECTLY OBSERVES A

VICTIM’S CHARACTER AS AN ESSENTIAL
ELEMENT OF SELF-DEFENSE FOR THE
ADMISSION OF SPECIFIC CHARACTER

EVIDENCE UNDER RULE 405

I. INTRODUCTION

Under Nebraska Rule of Evidence 4041 (“Rule 404”), the general
rule regarding character evidence provides that evidence of a person’s
character or a trait of his character is inadmissible to show the person
acted in conformity with his character on a particular occasion.2  How-
ever, in a criminal trial, Rule 404 also provides exceptions to the gen-
eral character evidence rule.3  The accused in a criminal trial may
introduce evidence of a pertinent trait of his character under Rule
404(1)(a), and the accused may introduce evidence of the victim’s char-
acter under Rule 404(1)(b).4  If character evidence is introduced by the
accused pursuant to Rule 404(1)(a) or Rule 404(1)(b), the prosecution
may then introduce character evidence to rebut such evidence
presented by the accused.5

If character evidence is admissible pursuant to Rule 404, Ne-
braska Rule of Evidence 4056 (“Rule 405”) prescribes the permissible
method of proving character.7  In any case where character evidence is
admissible, Rule 405(1) dictates that proof of such character may be
made by reputation or opinion testimony.8  Once the proponent in-

1. NEB. REV. STAT. ANN. § 27-404 (West 2010).
2. NEB. REV. STAT. ANN. § 27-404.  “(1) Evidence of a person’s character or a trait

of his or her character is not admissible for the purpose of proving that he or she acted
in conformity therewith on a particular occasion . . . .” Id.

3. Id. Exceptions to the general character evidence rule exist for:
(a) Evidence of a pertinent trait of his or her character offered by an accused, or
by the prosecution to rebut the same; (b) Evidence of a pertinent trait of charac-
ter of the victim of the crime offered by an accused or by the prosecution to
rebut the same, or evidence of a character trait of peacefulness of the victim
offered by the prosecution in a homicide case to rebut evidence that the victim
was the first aggressor.

Id.
4. Id.
5. Id.
6. NEB. REV. STAT. ANN. § 27-405 (West 2010).
7. NEB. REV. STAT. ANN. § 27-405.  “Rule 405 determines the permissible methods

for proving character (reputation, opinion, or specifics) if such evidence is admissible
under Rule 404.” R. COLLIN MANGRUM, MANGRUM ON NEBRASKA EVIDENCE 266 (2015 ed.
2015).

8. NEB. REV. STAT. ANN. § 27-405.  “(1) In all cases in which evidence of character
or a trait of character of a person is admissible, proof may be made by testimony as to
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troduces character evidence by reputation or opinion testimony, the
adverse party is then permitted to cross-examine on specific instances
of conduct to rebut the reputation or opinion testimony.9  While Rule
405(1) allows admission of specific prior conduct only if the proponent
opens the door by introducing reputation or opinion testimony on
character, Rule 405(2) sets forth narrow circumstances where specific
acts proving character are admissible without the door-opening frame-
work.10  Such narrow circumstances occur only when a person’s char-
acter or a trait of a person’s character is an essential element of a
charge, claim, or defense.11

In State v. Matthews,12 the Nebraska Supreme Court analyzed
the presentation of character evidence in a criminal trial where the
accused claimed he acted in self-defense.13  The Nebraska Supreme
Court observed the victim’s character was an essential element of a
criminal defendant’s claim that he acted in self-defense.14  Further,
the court in Matthews prescribed that a criminal defendant claiming
he acted in self-defense may introduce character evidence of the vic-
tim’s specific prior instances of aggressive or violent conduct.15

This Note will first review the facts and holding of Matthews.16

This Note will then discuss the Nebraska Rules of Evidence concern-
ing the admissibility of character evidence as well as Nebraska cases
defining the essential elements of a charge, claim, or defense.17  This
Note will next illustrate Nebraska’s prima facie elements of a self-de-
fense claim and provide case law from jurisdictions other than Ne-

reputation or by testimony in the form of an opinion. On cross-examination, inquiry is
allowable into relevant specific instances of conduct.” Id.

9. NEB. REV. STAT. ANN. § 27-405; see also Michelson v. United States, 335 U.S.
469, 483-87 (1948) (establishing that after the criminal defendant’s character witness
testified to the defendant’s reputation for honesty and truthfulness on direct examina-
tion, it was proper on cross-examination for the prosecution to impeach the character
witness with evidence that the defendant was previously convicted of a misdemeanor
crime).

10. NEB. REV. STAT. ANN. § 27-405.  “(2) In cases in which character or a trait of
character of a person is an essential element of a charge, claim, or defense, proof may
also be made of specific instances of his conduct.” Id.

11. NEB. REV. STAT. ANN. § 27-405.
12. 854 N.W.2d 576 (Neb. 2014).
13. State v. Matthews, 854 N.W.2d 576, 582-84 (Neb. 2014).
14. Matthews, 854 N.W.2d at 582.  “We have previously observed that a determina-

tion of whether the victim was the first aggressor is an essential element of a self-de-
fense claim. And evidence of a victim’s violent character is probative of the victim’s
violent propensities and is relevant to the proof of a self-defense claim.” Id. (citing State
v. Kinser, 609 N.W.2d 322 (2000); State v. Lewchuk, 539 N.W.2d 847 (1995)).

15. See id. at 584 (stating that evidence of the victim’s aggressiveness and violent
character while under the influence of drugs and alcohol was relevant to the defendant’s
self-defense claim and properly admissible).

16. See infra notes 22-53 and accompanying text.
17. See infra notes 54-114 and accompanying text.



2017]SPECIFIC CHARACTER EVIDENCE UNDER RULE 405 589

braska that have analyzed the evidentiary issues presented in
Matthews.18  This Note will argue the Nebraska Supreme Court in
Matthews incorrectly observed that a victim’s character is an essential
element of an accused’s self-defense claim and erred in prescribing
that an accused claiming self-defense may introduce character evi-
dence of a victim’s prior specific instances of aggressive or violent con-
duct.19  This Note will also demonstrate the Nebraska Supreme
Court’s opinion in Matthews compels Nebraska trial court judges to
violate their jurisprudential duty to control witness interrogation and
presentation of evidence at trial.20  Finally, this Note will conclude
that Nebraska law should adopt the positions taken by the United
States Court of Appeals for the Eighth Circuit and numerous state
courts sitting in the Eighth Circuit, which have specified that an ac-
cused claiming self-defense may only prove a victim’s character for ag-
gressiveness or violence by reputation or opinion testimony.21

II. FACTS AND HOLDING

In State v. Matthews,22 the state of Nebraska brought felony
charges against the defendant, William Matthews, for attempted first
degree murder and for use of a deadly weapon in the commission of a
felony with respect to the victim, Kevin Guzman.23  The case revolved
around an April 21, 2011 confrontation that took place in Grand Is-
land, Nebraska.24  The confrontation involved two feuding groups—
one group included the victim, Guzman, and the other group included
the defendant, Matthews—which concluded when Matthews fired gun
shots.25  Guzman also had a gun during the confrontation and was the
first to show his gun, but he did not fire it at any time.26  Matthews

18. See infra notes 115-150 and accompanying text.
19. See infra notes 151-199 and accompanying text.
20. See infra notes 200-217 and accompanying text.
21. See infra notes 218-223 and accompanying text.
22. 854 N.W.2d 576 (Neb. 2014).
23. State v. Matthews, 854 N.W.2d 576, 581 (Neb. 2014).  Matthews was also

charged with two counts of terroristic threats and two counts of use of a deadly weapon
to commit a felony with respect to two other, separate victims. Matthews, 854 N.W.2d at
581.

24. Brief of Appellant at 3-4, State v. Matthews, 844 N.W.2d 824 (Neb. Ct. App.
2014) (No. A-12-001052), 2013 WL 798161, at *3-4.  An eyewitness to the altercation
testified at trial the events took place near Eleventh and Eddy Streets, between a road-
side garage and an alleyway. Id.

25. State v. Matthews, 844 N.W.2d 824, 830-31 (Neb. Ct. App. 2014) [hereinafter
Matthews I].  The victim Guzman’s group included his girlfriend, Mariel Betancourt,
and Betancourt’s cousin, Maira Sanchez. Matthews I, 844 N.W.2d at 831-32.  In addition
to the charges against Matthews with respect to the victim Guzman, Matthews was also
charged with two felonies involving the victim Betancourt and two felonies involving
the victim Sanchez. Id. at 830.

26. Id. at 832.
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claimed he fired his gun in self-defense after seeing Guzman show a
semiautomatic pistol from his waistband.27

A jury trial for the charges brought against Matthews began on
August 28, 2012 in the District Court of Hall County, Nebraska.28

The victim, Guzman, was called to testify against Matthews during
the State’s case-in-chief.29  On cross-examination of Guzman, he ad-
mitted that he had trouble remembering the events on April 21, 2011
because on that day he was either intoxicated from alcohol or high on
drugs.30  During the same cross-examination, counsel for Matthews
sought to elicit testimony from Guzman that he had a character of
aggressiveness and violence while drunk or high.31  The State objected
to this questioning on the basis of improper character evidence, rele-
vance, and unfair prejudice.32  The district court sustained the State’s
objection.33  In response, counsel for Matthews called for a sidebar,
and the district court adjourned for the day.34  A motion in limine was
heard the next morning regarding Guzman’s testimony to his charac-
ter of aggressiveness and violence.35  The district court reiterated its
decision from the previous day that no specific character evidence of
Guzman’s aggressiveness and violence would be admitted.36  Counsel
for Matthews then made an offer of proof wherein Guzman testified to
specific character evidence that consuming alcohol and drugs made
him aggressive and violent.37  The State objected to the offer of proof
again, on the basis of improper character evidence, relevance, and un-
fair prejudice, and the district court sustained the objection.38  At the
conclusion of trial, the jury returned a unanimous verdict finding Mat-
thews guilty of attempted first degree murder of Guzman and guilty of

27. Id. at 833.  An eyewitness testified at trial he saw the shooter, Matthews, hold
the gun chest high and sideways and that more than one shot was fired. Brief of Appel-
lant at 4, Matthews I, 844 N.W.2d 824 (No. A-12-001052).  An investigator from the
Grand Island, Nebraska police department testified he found neither bullets nor bullet
holes near the scene, but he did find three bullet casings in the middle of Eddy Street.
Matthews I, 844 N.W.2d at 833.

28. Brief of Appellee at 4, Matthews I, 844 N.W.2d 824 (Neb. Ct. App. 2014) (No. A-
12-1052), 2013 WL 1809397, at *4.

29. Brief of Appellee at 4, Matthews I, 844 N.W.2d 824 (No. A-12-1052).
30. Brief of Appellant at 8, Matthews I, 844 N.W.2d 824 (Neb. Ct. App. 2014) (No.

A-12-001052), 2013 WL 798161, at *8.
31. Id.  Specifically, Matthews’s counsel asked: “ ‘[y]ou were constantly under the

influence of alcohol and drugs in April of 2011. Am I correct?’ [Guzman:] ‘Yes.’ [Mat-
thews’s counsel:] ‘In your opinion, did that state of affairs in April of 2011 make you
aggressive?’” Matthews I, 844 N.W.2d at 834.

32. Id.
33. Id.
34. Brief of Appellee at 4, Matthews I, 844 N.W.2d 824 (No. A-12-1052).
35. Brief of Appellant at 8, Matthews I, 844 N.W.2d 824 (No. A-12-001052).
36. Id.
37. Id.
38. Id.
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using a deadly weapon to commit a felony with respect to the victim
Guzman.39

Matthews appealed his convictions to the Nebraska Court of Ap-
peals on the ground that the trial court erred in not allowing the vic-
tim, Guzman, to testify about his character of aggressiveness and
violence.40  The court of appeals noted that for a criminal defendant to
successfully claim self-defense as justification for his use of force, the
defendant must have had a reasonable and good faith belief in the
necessity for such force, and the force used must be justified and must
be immediately necessary under the circumstances.41  Further, prior
Nebraska case law interpreting subsection two of Nebraska Rule of
Evidence 405 (“Rule 405”) prescribes that determining whether the
victim was the initial aggressor is an essential element to a self-de-
fense claim.42  Matthews relied on the precedent set by the Nebraska
Supreme Court in State v. Sims43 to support his argument that spe-
cific character evidence of the victim’s violent and aggressive tenden-
cies is admissible in a self-defense case.44  The court of appeals agreed
with Matthews and explained that under Rule 405(2), Guzman’s prior
acts of aggressiveness and violence are an essential element of Mat-
thews’s self-defense claim.45  Therefore, the appellate court ruled the
trial court erred in refusing to admit Guzman’s testimony about his
prior aggressive and violent acts when under the influence of drugs
and alcohol.46  Ultimately, the court of appeals expounded that the

39. Matthews I, 844 N.W.2d at 833.  Matthews was also found guilty by a unani-
mous verdict of terroristic threats and use of a deadly weapon to commit a felony with
respect to Betancourt and guilty by a unanimous verdict of terroristic threats and use of
a deadly weapon to commit a felony with respect to Sanchez. Id.

40. Id. at 833-34.  Matthews also assigned that the trial court erred in failing to
include an element of self-defense within the jury instructions on the charges of terror-
istic threats. Id.

41. Id. at 834 (citing State v. Goynes, 768 N.W.2d 458 (Neb. 2009)).
42. Matthews I, 844 N.W.2d at 834-35. See also State v. Lewchuck, 539 N.W.2d

847, 853, 855 (Neb. Ct. App. 1995) (providing the determination of whether the victim
was the first aggressor is an essential element of a self-defense claim; thus, specific
character evidence that the victim shoved and tried to start a fight with other bar pa-
trons prior to the assault was admissible); State v. Sims, 331 N.W.2d 255, 258-59 (Neb.
1983) (explaining specific acts that indicate the victim’s propensity for violence are ad-
missible to prove the victim was the first aggressor).

43. 331 N.W.2d 255 (Neb. 1983).
44. Matthews I, 844 N.W.2d at 834; Brief of Appellant at 20, Matthews I, 844

N.W.2d 824 (No. A-12-001052).  In Sims, the Nebraska Supreme Court set forth in a
self-defense case that specific character evidence of a previous and unrelated matter
where the victim threatened to beat his female acquaintances “like a dog” if they re-
ported him to police was admissible pursuant to Nebraska Rule of Evidence 405(2) to
show the victim’s propensity for violence. Sims, 331 N.W.2d at 258.  The court in Sims
reasoned that specific character evidence of a victim’s propensity for violence provides
circumstantial evidence the victim was the first aggressor. Id. at 259.

45. Matthews I, 844 N.W.2d at 834-35.
46. Id.
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trial court’s error constituted reversible error, vacated Matthews’s
convictions, and remanded for a new trial.47

The State appealed to the Nebraska Supreme Court.48  The Ne-
braska Supreme Court agreed with the Nebraska Court of Appeals
that the trial court erred in refusing to admit Guzman’s testimony re-
garding his prior violent acts when under the influence of alcohol and
drugs.49  The Nebraska Supreme Court prescribed that when a crimi-
nal defendant claims self-defense, evidence of a victim’s prior aggres-
sive and violent acts is admissible pursuant to Rule 405(2) to show the
victim was the first aggressor.50  Additionally, the Nebraska Supreme
Court in Matthews observed that a victim’s prior aggressive and vio-
lent acts are an essential element of a self-defense claim pursuant to
Rule 405(2).51  Although the Nebraska Supreme Court reasoned that
the trial court erred in excluding evidence of Guzman’s specific prior
bad acts, it determined such evidence was cumulative to other evi-
dence admitted at trial.52  Thus, the court determined the error by the
trial court was a harmless error, and the Nebraska Supreme Court
reinstated Matthews’s convictions.53

III. BACKGROUND

A. NEBRASKA RULES OF EVIDENCE 404 AND 405: THE ADMISSIBILITY

OF CHARACTER EVIDENCE

The general rule regarding character evidence under Nebraska
Rule of Evidence 404 (“Rule 404”) is that evidence of an individual’s
character offered to show he acted in conformity with his character on
a particular occasion is inadmissible.54  However, the accused in a
criminal trial may introduce evidence of a pertinent trait of his char-

47. Id. at 841.
48. Matthews, 854 N.W.2d at 579.
49. Id. at 582-83.
50. Id. at 582.
51. Id. See also NEB. REV. STAT. ANN. § 27-405 (stating that character evidence of

specific prior conduct is admissible when the person’s character is an essential element
of a charge, claim, or defense).  The court’s opinion in Matthews did not specifically re-
solve whether the proffered testimony of Guzman constituted specific prior acts evi-
dence rather than general reputation testimony; however, such a distinction is moot
because the court prescribed specific prior acts evidence admissible in this case pursu-
ant to Rule 405(2). Matthews, 854 N.W.2d at 582-84.  See also NEB. REV. STAT. ANN.
§ 27-405 (prescribing that character may be proven by general reputation or opinion
testimony in all cases in which character evidence is admissible, but character evidence
of specific instances of conduct is admissible in cases where a person’s character is an
essential element of a charge, claim, or defense).

52. Matthews, 854 N.W.2d at 583.
53. Id. at 583-84.
54. NEB. REV. STAT. ANN. § 27-404.  “(1) Evidence of a person’s character or a trait

of his or her character is not admissible for the purpose of proving that he or she acted
in conformity therewith on a particular occasion . . . .” Id.
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acter under Rule 404(1)(a), and the accused may introduce evidence of
a pertinent trait of the victim’s character under Rule 404(1)(b).55  If
the accused introduces character evidence pursuant to Rule 404(1)(a)
or Rule 404(1)(b), the prosecution may then introduce character evi-
dence to rebut such evidence presented by the accused.56

If Rule 404 deems character evidence admissible, Nebraska Rule
of Evidence 405 (“Rule 405”) dictates the permissible method of prov-
ing character.57  In any case where character evidence is admissible,
proof of such character may be made by reputation or opinion testi-
mony under Rule 405(1).58  Once the proponent opens the door by in-
troducing reputation or opinion testimony of character, the adverse
party may then cross-examine on specific instances of conduct to rebut
the reputation or opinion testimony.59  Additionally, Rule 405(2) pro-
vides narrow circumstances where specific acts are admissible regard-
less of whether the opposing party opens the door to specific character
evidence.60  These narrow circumstances occur only when a person’s
character or a character trait is an essential element of a charge,
claim, or defense.61  The Federal Rule of Evidence 40562 is identical to
Rule 405.63

55. Id.  Rule 404 provides exceptions to the general character evidence rule for:
(a) Evidence of a pertinent trait of his or her character offered by an accused, or
by the prosecution to rebut the same; (b) Evidence of a pertinent trait of charac-
ter of the victim of the crime offered by an accused or by the prosecution to
rebut the same, or evidence of a character trait of peacefulness of the victim
offered by the prosecution in a homicide case to rebut evidence that the victim
was the first aggressor.

Id.
56. Id.
57. NEB. REV. STAT. ANN. § 27-405.  “Rule 405 determines the permissible methods

for proving character (reputation, opinion, or specifics) if such evidence is admissible
under Rule 404.” R. COLLIN MANGRUM, MANGRUM ON NEBRASKA EVIDENCE 266 (2015 ed.
2015).

58. NEB. REV. STAT. ANN. § 27-405.  “(1) In all cases in which evidence of character
or a trait of character of a person is admissible, proof may be made by testimony as to
reputation or by testimony in the form of an opinion. On cross-examination, inquiry is
allowable into relevant specific instances of conduct.” Id.

59. Id. See also Michelson v. United States, 335 U.S. 469, 483-87 (1948) (explain-
ing that after the criminal defendant’s character witness testified to the defendant’s
reputation for honesty and truthfulness on direct examination, it was proper on cross-
examination for the prosecution to impeach the character witness with evidence the
defendant was previously convicted of a misdemeanor crime).

60. NEB. REV. STAT. ANN. § 27-405.  “(2) In cases in which character or a trait of
character of a person is an essential element of a charge, claim, or defense, proof may
also be made of specific instances of his conduct.” Id.

61. Id.
62. FED. R. EVID. 405.
63. See R. COLLIN MANGRUM, MANGRUM ON NEBRASKA EVIDENCE 272 (2015 ed.

2015) (stating “Nebraska Rule of Evidence 405 essentially adopts Federal Rule of Evi-
dence 405, and no variations are anticipated.”).
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Another consideration in any evidentiary analysis arises under
Nebraska Rule of Evidence 61164 (“Rule 611”), which sets forth the
judge’s control of witness interrogation and presentation of evi-
dence.65  Pursuant to Rule 611(1), the presiding judge shall reasona-
bly control the mode and order of witness interrogation and
presentation of evidence to: (1) make such interrogation and presenta-
tion effective to ascertain the truth; (2) avoid meritless consumption of
time; and (3) protect witnesses from being harassed or unduly embar-
rassed.66  Further, the Federal Rule of Evidence 61167 is identical to
the Nebraska Rule of Evidence 611.68

The Nebraska Supreme Court analyzed the Rule 611(1) standards
in State v. Pangborn,69 after the defendant, Matthew Pangborn, ap-
pealed his convictions and claimed the trial court erred in allowing the
jury to use the prosecution’s demonstrative exhibit during jury delib-
erations.70  At trial, the prosecution used an exhibit admitted only for
demonstrative purposes for arguments and during direct and cross-
examinations of witnesses.71  At the close of the presentation of evi-
dence, the trial court ruled the jury could use the prosecution’s demon-
strative exhibit during deliberations, and Pangborn objected.72

Pangborn’s objection was overruled by the trial court, and when in-
structing the jury prior to deliberations, the trial court failed to ex-
plain to the jurors that the prosecution’s exhibit was admitted for the
narrow purpose of a demonstrative exhibit rather than as substantive
evidence.73

On appeal, the Nebraska Supreme Court considered how the fed-
eral circuits have treated demonstrative exhibits during jury delibera-
tions in determining whether the trial court complied with the

64. NEB. REV. STAT. ANN. § 27-611 (2010).
65. NEB. REV. STAT. ANN. § 27-611.  “(1) The judge shall exercise reasonable control

over the mode and order of interrogating witnesses and presenting evidence so as to (a)
make the interrogation and presentation effective for the ascertainment of the truth, (b)
avoid needless consumption of time, and (c) protect witnesses from harassment or un-
due embarrassment.” Id.

66. Id.
67. FED. R. EVID. 611.
68. See R. COLLIN MANGRUM, MANGRUM ON NEBRASKA EVIDENCE 534 (2015 ed.

2015) (stating “Nebraska essentially adopted Federal Rule of Evidence 611.”).
69. 836 N.W.2d 790 (Neb. 2013).
70. State v. Pangborn, 836 N.W.2d 790, 794, 799-804 (Neb. 2013).  “[The demon-

strative exhibit] was a one-page chart that the State described as providing a ‘road map’
that it would use ‘during the course of the trial for clarification purposes only.’ It con-
sisted of five columns labeled ‘COUNT,’ ‘VICTIM,’ ‘WITNESS,’ ‘LOCATION,’ and ‘IN-
JURY.’” Pangborn, 836 N.W.2d at 795.

71. Id. at 796.  At the start of trial, the trial court permitted the exhibit to be used
for demonstrative purposes, but noted it would consider the issue of whether the exhibit
could be used for jury deliberations at a later time. Id. at 795.

72. Id. at 796.
73. Id.
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standards set forth in Rule 611(1).74  The court explained that the use
of demonstrative exhibits during jury deliberations may distract the
jury from reviewing all of the evidence presented, and if not instructed
on the exhibit’s limited demonstrative purpose, the jury may interpret
the information contained in the exhibit as proof and neglect its duty
to determine the accuracy and truth of the admitted evidence.75  The
court noted that the most common practice by the federal circuits to
cure the prejudicial effect of demonstrative exhibits in jury delibera-
tions is the use of a limiting instruction to the jury on the demonstra-
tive purpose of the exhibit.76  The Nebraska Supreme Court concluded
that the trial court abused its discretion over the mode and order of
the presentation of evidence in allowing the jury to use the demonstra-
tive exhibit during deliberations without issuing a limiting instruction
and reversed Pangborn’s convictions.77

B. NEBRASKA LAW DEFINING AN ESSENTIAL ELEMENT OF A CHARGE,
CLAIM, OR DEFENSE

1. An Essential Element is an Element a Party Must Prove to
Satisfy his Prima Facie Case

In Lackman v. Rousselle,78 the Nebraska Court of Appeals ex-
plained that a plaintiff seeking to impose joint liability on two defend-
ants pursuant to the joint enterprise doctrine must satisfy four
essential elements.79  This case revolved around a collision involving
two pickups: one driven by Jack Lackman whose son, Clinten
Lackman, was riding in the passenger seat, and the other driven by
Roger Rousselle.80  Although Roger Rousselle was driving alone at the

74. Id. at 799-800. “[F]ederal rule 611(a) remains substantively identical to
§ 27–611(1) . . . . We thus begin by looking to the federal courts for guidance on the use
of demonstrative exhibits during jury deliberations.” Id.

75. Id. at 802.
76. Id. at 803.  “As noted earlier, the limiting instruction is the most prevalent

safeguard used by the circuit courts. Moreover, several circuits have held that limiting
instructions can limit or even eliminate the harms posed by demonstrative exhibits.”
Id.

77. Id. at 804-05.  “That is not to say that a limiting instruction is always required;
however, except in the rare case where other safeguards combine to make the limited
purpose of the demonstrative exhibit abundantly clear to the jury, an appropriate limit-
ing instruction will be necessary to avoid unfair prejudice.” Id. at 804.

78. 585 N.W.2d 469 (Neb. Ct. App. 1998).
79. Lackman v. Rousselle, 585 N.W.2d 469, 476 (Neb. Ct. App. 1998).  The four

essential elements of the joint enterprise doctrine are:
(1) an agreement, express or implied, among the members of the group; (2) a
common purpose to be carried out by the group; (3) a community of pecuniary
interest in that purpose, among the members; and (4) an equal right to a voice
in the direction of the enterprise, which gives an equal right of control.

Lackman, 585 N.W.2d at 476.
80. Id. at 474.
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time of the collision, he jointly-owned the pickup with his wife, Vir-
ginia Rousselle.81

In Clinten Lackman’s negligence claim, he sought to impose
Roger Rousselle’s negligence on Virginia Rousselle under the theory
they were engaged in a joint enterprise when Roger Rousselle drove
the jointly-owned truck.82  At the conclusion of the trial, the jury re-
turned a verdict imposing joint liability on Roger Rousselle and Vir-
ginia Rousselle for Clinten Lackman’s damages resulting from the
collision.83  The Rousselles appealed after their motions for a directed
verdict and for a new trial were denied.84

On appeal, the Nebraska Court of Appeals set forth four essential
elements of a joint enterprise: (1) an express or implied agreement
among the group’s members; (2) a common purpose of the entire
group; (3) a common pecuniary interest among the group’s members;
and (4) an equal right of control among each of the group’s members.85

The plaintiff must prove each of the four essential elements to show
multiple defendants acted in a joint enterprise.86  The court in
Lackman reasoned there was no express or implied agreement be-
tween the Rousselles with respect to Roger Rousselle driving the
pickup, and the Rousselles did not have equal control of the vehicle at
the time of the accident.87  Ultimately, the Nebraska Court of Appeals
articulated that the trial court erred in failing to grant the motion for
directed verdict with respect to Virginia Rousselle because there was
inadequate proof to impose Roger Rousselle’s negligence on her since
the first and fourth elements of the joint enterprise doctrine were not
met.88

In State v. Armagost,89 the Nebraska Supreme Court determined
that an attempt to arrest or issue a citation was not an essential ele-
ment of the crime of recklessly operating a vehicle to avoid arrest, and
that it was proper for the trial court to look to the statutory language
of an offense when instructing the jury on the essential elements of a
crime.90  The defendant, Jacob Armagost, appealed after the jury trial

81. Id.
82. Id. at 475.
83. Id.  The jury verdict imputed Roger’s negligence to Virginia under the joint

enterprise doctrine, and the judge found them jointly liable for Clinten Lackman’s medi-
cal related damages amounting to $175,000. Id.

84. Id.
85. Id. at 476 (citing RESTATEMENT (SECOND) OF TORTS § 491 cmt. c (AM. LAW INST.

1965)).
86. Id.
87. Lackman, 585 N.W.2d at 478.  “We find no evidence in the record to support the

first and fourth elements of the test for joint enterprise.” Id.
88. Id. at 478-79.
89. 864 N.W.2d 417 (Neb. 2015).
90. State v. Armagost, 864 N.W.2d 417, 421-23 (Neb. 2015).
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resulted in his conviction of recklessly operating a motor vehicle to
avoid arrest.91  Armagost argued that the trial court erred in failing to
instruct the jury on the element of an attempt by law enforcement to
arrest or issue a citation, which he asserted was an essential element
of the crime.92

On appeal, the Nebraska Supreme Court surmised that the Ne-
braska statute for the crime of which Armagost was convicted does not
contain an element of an attempt to arrest or issue a citation.93  Fur-
ther, the court explained that it is proper for trial courts to look to the
language of the pertinent statute when instructing the jury on the es-
sential elements of a crime—the elements which must be proven be-
yond a reasonable doubt for the defendant to be convicted of the
crime.94  Since the criminal statute did not contain an element of an
attempt to arrest or issue a citation, the Nebraska Supreme Court rea-
soned that the trial court’s instructions to the jury were adequate and
thus affirmed Armagost’s conviction.95

2. Nebraska Law Permits Evidence of Specific Prior Bad Acts in
Negligent Entrustment Cases and Child Custody Disputes where
Character is an Essential Element of the Charge, Claim, or
Defense

In Deck v. Sherlock,96 the Nebraska Supreme Court looked at spe-
cific examples of character evidence of a driver’s history of drinking
alcohol and driving recklessly in order to determine whether the
owner negligently entrusted the car to the driver.97  Robert Hull drove
Richard Sherlock’s car at the time of the accident after Sherlock
agreed to let Hull drive to a downtown bar in Ogallala, Nebraska.98

91. Armagost, 864 N.W.2d at 419.
92. Id. at 420.
93. Id.  The Nebraska statute for the crime of operating a motor vehicle in a willful

reckless manner to avoid arrest provides:
(1) Any person who operates any motor vehicle to flee in such vehicle in an
effort to avoid arrest or citation commits the offense of operation of a motor
vehicle to avoid arrest . . . . (3)(a) [a]ny person who violates subsection (1) of
this section shall be guilty of a Class IV felony if, in addition to the violation of
subsection (1) of this section, one or more of the following also applies . . . (iii)
The flight to avoid arrest includes the willful reckless operation of the motor
vehicle.

Id. (citing NEB. REV. STAT. ANN. § 28-905 (2010)).
94. Armagost, 864 N.W.2d at 421.  The principle that a trial court looks to the stat-

utory language of the crime simplifies the preparation of jury instructions, and “[i]t
provides certainty for trial courts concerning the question whether the essential ele-
ments of the offense have been given to the jury.” Id.

95. Id. at 422-23.
96. 75 N.W.2d 99 (Neb. 1956).
97. Deck v. Sherlock, 75 N.W.2d 99, 102-03 (Neb. 1956).
98. Deck, 75 N.W.2d at 101.
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After leaving the bar, the car driven by Hull collided with another car
at a highway junction causing injury to a passenger in the other car—
the plaintiff, Lee Deck.99  A state patrolman arrived at the scene of
the accident shortly thereafter, and the patrolman observed that Hull
was very drunk at that time.100  Deck brought a claim against Sher-
lock for negligently entrusting his car to Hull.101  The trial court
granted a motion for directed verdict in favor of the defendant, Sher-
lock, on the negligent entrustment claim, which Deck appealed.102

On appeal, the Nebraska Supreme Court set forth the prima facie
case a plaintiff must prove in a claim of negligent entrustment: (1)
that the owner entrusted or permitted his automobile to be operated
by a person who has a character trait as an inexperienced, incompe-
tent, or reckless driver; and (2) that the owner knew of the person’s
character for driving in such a manner when the owner entrusted or
permitted the automobile to be operated.103  In reviewing the record,
the court looked at evidence of Hull’s specific prior bad acts that Sher-
lock and Hull were drinking alcohol together earlier in the day al-
though they were sober at the time Hull took the car, that Sherlock
knew Hull’s driver’s license was revoked from a prior citation for driv-
ing under the influence of alcohol, and that Sherlock knew Hull was
addicted to drinking alcohol.104  Further, the court noted that people
with a character trait for drinking alcohol tend to act in conformity
with such character when engaging with their friends.105  Thus, the
Nebraska Supreme Court reversed the trial court’s directed verdict
with respect to the negligent entrustment claim against Sherlock and
reasoned that the evidence was sufficient to raise a genuine issue of
fact to be decided by a jury.106

99. Id. at 102.  Some evidence was admitted that prior to Hull leaving the Vets
Club bar, he and three friends intended to race Sherlock’s car against a vehicle owned
by one of Hull’s friends. Id. at 101.

100. Id. at 102.
101. Id. at 100-02.
102. Id. at 102.
103. Id.

The controlling rule is as follows: The law requires that an owner use care in
allowing others to assume control over and operate his automobile, and holds
him liable if he entrusts it to, and permits it to be operated by, a person whom
he knows or should know to be an inexperienced, incompetent, or reckless
driver, to be intoxicated or addicted to intoxication, or otherwise incapable of
properly operating an automobile without endangering others.

Id. (citing Williamson v. Eclipse Motor Lines, Inc., 62 N.E.2d 339 (Ohio 1945)).
104. Id. at 102-03.
105. Id. at 103.  “The tendency of those who engage in drinking to continue to do so

and to seek others to join them in their conviviality is well known.” Id.
106. Id.
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In Dunne v. Dunne,107 the Nebraska Supreme Court looked to
specific examples of character evidence in determining which parent
should receive custody to meet the children’s best interests.108  The
case arose from Thomas Dunne’s petition to modify custody five years
after a dissolution of marriage decree granted Martha Dunne, his for-
mer spouse, physical custody of the parties’ two children.109  After a
two-day trial, the District Court of Loup County, Nebraska awarded
physical custody of the children to Thomas Dunne, and Martha Dunne
appealed the custody modification.110

Factors a court may consider in resolving child custody disputes
are: (1) the environment the child is subjected to in the home of a par-
ent; (2) the character of a parent; (3) legal or sexual misconduct by a
parent; (4) the desires and wishes of the children; and (5) the relation-
ship between the children, their parents, and their siblings, as well as
any effect of disrupting a current relationship.111  Considering these
factors, the court analyzed specific character evidence adduced at trial
that Martha Dunne kept her home in a filthy manner, that she was in
an intimate relationship and residing with a man to whom she was
unwed, and that she and her cohabitant, Rick Thorman, each had a
history of alcohol-related problems.112  The court also looked to char-
acter evidence of Thomas Dunne that he received a five-year no-drink-
ing pin from the local chapter of Alcoholics Anonymous and that he
was considered a stable businessman with a good reputation in the
community.113  Nevertheless, the Nebraska Supreme Court reasoned
it did not justify a change in the custody of the children and reversed
the trial court’s custody modification.114

C. NEBRASKA’S PRIMA FACIE ELEMENTS OF A SELF-DEFENSE CLAIM

In Nebraska, a criminal defendant’s claim that he acted in self-
defense is codified under Nebraska Revised Statute section 28-

107. 319 N.W.2d 741 (Neb. 1982).
108. Dunne v. Dunne, 319 N.W.2d 741, 742-44 (Neb. 1982).
109. Dunne, 319 N.W.2d at 742.  The petition to modify custody alleged Martha was

often consuming alcohol, that the children were living in unsanitary conditions, and
that Martha and the children were living with Rick Thorman—an alcoholic to whom
Martha was not married. Id.

110. Id.  The trial court stated Martha’s living in the same home as a man to whom
she was unwed was “an immoral and illegal atmosphere” for the children to live in. Id.

111. Id. at 745 (citing Ahlman v. Ahlman, 267 N.W.2d 521 (Neb. 1978)); see Mon-
inger v. Moninger, 276 N.W.2d 100, 102 (Neb. 1979) (setting forth that the parents’
moral fitness, the character and stability of each parent, and the capacity to furnish the
child’s needs are factors to be considered in making child custody determinations).

112. Id. at 742-44.  The court commented on this evidence regarding Martha’s char-
acter, “We do not approve of the lifestyle pursued by the respondent.” Id. at 745.

113. Id. at 742.
114. Id. at 745-46.
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1409,115 which sets forth the prima facie case for such a claim.116  In
State v. Kinser,117 the Nebraska Supreme Court analyzed the Ne-
braska self-defense statute in determining whether it was necessary
for the trial court to have submitted a self-defense instruction to the
jury.118  The defendant was charged with first degree assault, second
degree assault, and use of a weapon in the commission of a felony after
striking the victim with a drinking glass.119  The case involved a con-
frontation between the defendant and the victim that took place in an
Alliance, Nebraska tavern after each of them had been drinking alco-
hol.120  The victim testified at trial that the defendant approached
him aggressively and, unprovoked, the defendant smashed a glass
over the victim’s head when the victim turned his back to the defen-
dant.121  Contrastingly, an eyewitness to the confrontation testified at
trial the victim violently shoved a beer bottle to the defendant’s neck,
which provoked the defendant to strike the victim with his hand.122

The eyewitness further testified the defendant punched the victim
with a drinking glass in his hand, but the drinking glass did not actu-
ally hit the victim.123  A jury convicted the defendant of all three
charges and the defendant appealed, asserting the trial court erred in
refusing to issue a tendered instruction on self-defense to the jury.124

On appeal, the Nebraska Supreme Court laid out the prima facie
elements for a criminal defendant to prove he acted in self-defense
under section 28-1409: (1) a reasonable belief in the need for using
force; (2) a good faith belief in the need for using force; (3) the force
used was immediately necessary under the circumstances; and (4) the
force used was justified under the circumstances.125  The court ex-
plained that if a jury found the eyewitness’s testimony to be an accu-

115. NEB. REV. STAT. ANN. § 28-1409 (2010).
116. NEB. REV. STAT. ANN. § 28-1409.  “[T]he use of force upon or toward another

person is justifiable when the actor believes that such force is immediately necessary for
the purpose of protecting himself against the use of unlawful force by such other person
on the present occasion.” Id.

117. 567 N.W.2d 287 (Neb. 1997).
118. State v. Kinser, 567 N.W.2d 287, 290-91 (Neb. 1997).
119. Kinser, 567 N.W.2d at 289-90.
120. Id. at 289.
121. Id. at 290.  The victim suffered severe cuts to his nose and lip from the glass.

Id.
122. Id.
123. Id.
124. Id.
125. Id. at 291 (citing State v. White, 543 N.W.2d 725 (Neb. 1996); State v. Graham,

450 N.W.2d 673 (Neb. 1990)). See also State v. Miller, 798 N.W.2d 827, 831 (Neb. 2011)
(“We have consistently stated that to successfully assert the claim of self-defense, a de-
fendant must have a reasonable and good faith belief in the necessity of using force.
Further, the force used must be immediately necessary and must be justified under the
circumstances.”).
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rate account of the confrontation between the victim and the
defendant, the jury could find that the defendant met each element of
a self-defense claim.126  Therefore, the Nebraska Supreme Court ex-
pounded that the trial court committed a reversible error in refusing
to instruct the jury on self-defense, reversed the defendant’s convic-
tions, and remanded for a new trial.127

D. JURISDICTIONS OTHER THAN NEBRASKA HAVE PROVIDED THAT A

VICTIM’S CHARACTER IS NOT AN ESSENTIAL ELEMENT OF A SELF-
DEFENSE CLAIM, AND THEREFORE, CHARACTER EVIDENCE OF THE

VICTIM’S SPECIFIC PRIOR ACTS OF VIOLENCE IS NOT ADMISSIBLE

In United States v. Gregg,128 the United States Court of Appeals
for the Eighth Circuit set forth that a victim’s character is not an es-
sential element of a criminal defendant’s self-defense claim, and thus,
character evidence of the victim’s prior specific instances of violent
conduct is not admissible.129  The defendant in Gregg appealed his
convictions of second degree murder and discharging a firearm during
a violent crime after the United States District Court for the District
of South Dakota prevented the defendant from presenting character
evidence of the victim’s specific prior acts of violence.130  On appeal,
the Eighth Circuit affirmed the district court’s decision.131  The
Eighth Circuit reasoned that a victim’s character is not an essential
element of the defendant’s claim that he acted in self-defense; thus,
proof of the victim’s violent character may only be made by general
reputation testimony—such proof may not be made by evidence of
prior specific acts of violence.132

Additionally, the Iowa Supreme Court prescribed, in State v.
Jacoby,133 that when a criminal defendant claims self-defense, a jury
may not consider evidence of the victim’s specific prior acts of violence
when determining whether the victim was the first aggressor.134  For
the determination of whether the victim was the first aggressor, the
defendant requested an instruction that the jury may consider evi-

126. Id. at 293.  The Nebraska Supreme Court further explained that a trial court is
required to instruct the jury on self-defense if there is any evidence presented to support
a “legally cognizable” self-defense theory. Id. at 292.

127. Id. at 294.
128. 451 F.3d 930 (8th Cir. 2006).
129. United States v. Gregg, 451 F.3d 930, 933-35 (8th Cir. 2006).
130. Gregg, 451 F.3d at 933.
131. Id. at 935.
132. Id. at 934 (quoting United States v. Talamante, 981 F.2d 1153, 1156 (10th Cir.

1992)).  “When character evidence is used circumstantially to create an inference that a
person acted in conformity with his or her character, Rule 405 allows proof of character
only by reputation and opinion.” Id.

133. 260 N.W.2d 828 (Iowa 1977).
134. State v. Jacoby, 260 N.W.2d 828, 838 (Iowa 1977).
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dence that the victim previously participated in a gang rape of an ado-
lescent girl and that the victim assaulted his former spouse.135  The
defendant appealed her conviction of manslaughter after the trial
court rejected the requested instruction.136  On appeal, the Iowa Su-
preme Court affirmed the trial court’s rejection of the requested in-
struction and set forth that a victim’s character may be proven only by
general reputation or trait of character evidence; thus, the victim’s
character may not be proven by evidence of specific acts.137  The Iowa
Supreme Court went on to explain the policy reasons for refusing to
admit specific character evidence of the victim in a self-defense case:
(1) a single act may be unusual or exceptional and does not necessarily
establish the victim’s general character; (2) allowing such evidence
prejudices the prosecutor because he cannot reasonably prepare to re-
but every single instance of the victim’s violent conduct; (3) permitting
specific acts evidence unnecessarily prolongs the trial; and (4) such
evidence of specific acts raises collateral issues and distracts jurors’
attention from the real issues of the case.138

In State v. Bland,139 the Minnesota Supreme Court determined a
victim’s character is not an element of a criminal defendant’s self-de-
fense claim and that character evidence of a victim’s prior specific vio-
lent acts is inadmissible to show the victim acted in conformity
therewith on a particular occasion.140  In Bland, the defendant—who
claimed he acted in self-defense—appealed his conviction of second de-
gree assault and argued the trial court erred in refusing to admit spe-
cific character evidence that the victim previously committed an act of
property damage and possessed an illegal firearm.141  On appeal, the
Minnesota Supreme Court disagreed with the defendant and affirmed
the trial court’s refusal to admit the specific character evidence.142

The Minnesota Supreme Court elaborated that the victim’s character
is not an element of a defendant’s claim of self-defense; thus, character
evidence of specific instances when the victim acted violently is not
admissible.143

135. Jacoby, 260 N.W.2d at 836.
136. Id. at 831.
137. Id. at 837-38.  “It is the rule in Iowa and the majority of jurisdictions that the

quarrelsome, violent, aggressive or turbulent character of a homicide victim cannot be
established by proof of specific acts.” Id. at 838.

138. Id. (citing Henderson v. State, 218 S.E.2d 612, 615 (Ga. 1975); State v. John-
son, 219 N.W.2d 690, 695 (Iowa 1974)).

139. 337 N.W.2d 378 (Minn. 1983).
140. State v. Bland, 337 N.W.2d 378, 383 (Minn. 1983).
141. Bland, 337 N.W.2d at 383-84.
142. Id. at 384.
143. Id. at 383.

It cannot be said that specific instances of past violence by the victim may be
proved where these are relevant solely as tending to show his probable actions
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In State v. Cottier,144 the South Dakota Supreme Court reviewed
the presentation of evidence in a self-defense case and explained that
specific character evidence of a victim’s previous acts of violence is
inadmissible to show the victim conformed with such character on a
certain occasion.145  In Cottier, the trial court prevented the defendant
from presenting specific character testimony regarding the victim’s
prison record.146  The defendant appealed his first degree manslaugh-
ter conviction on the ground that the trial court erred in refusing to
admit specific character evidence of the victim.147  The defendant ar-
gued the excluded specific character evidence of the victim’s prison re-
cord would have illuminated the victim’s threatening and aggressive
nature, and the evidence would have demonstrated that the defendant
reasonably acted in self-defense.148  On appeal, the court reasoned
that character evidence of a victim’s prior specific acts of violence is
inadmissible to show that the victim acted in conformity with such
behavior on a particular occasion, unless the prior violent acts were
known to the defendant at the time of the incident.149  Accordingly,
the South Dakota Supreme Court affirmed the trial court’s refusal to
admit specific character evidence of the victim and upheld the defen-
dant’s conviction.150

IV. ANALYSIS

In State v. Matthews,151 the Nebraska Supreme Court incorrectly
observed the victim’s character was an essential element of a criminal
defendant’s self-defense claim as contemplated by Nebraska Rule of
Evidence 405 (“Rule 405”).152  As a corollary, the court in Matthews

at the time of the alleged crime. Rule 405(b) allows evidence of specific in-
stances only where these amount to an ‘element of a charge, claim, or defense’:
It is clear that specific instances of the victim’s past conduct do not amount to
such an element in cases of homicide or criminal assault—they amount at most
to circumstantial evidence that the victim was the first aggressor, and it is this
latter fact which amounts to an element of the defense of self defense.

Id. (quoting 2 D. LOUISELL & C. MUELLER, FEDERAL EVIDENCE § 139 (1978)).
144. 755 N.W.2d 120 (S.D. 2008).
145. State v. Cottier, 755 N.W.2d 120, 133-34 (S.D. 2008).
146. Cottier, 755 N.W.2d at 132.
147. Id.
148. Id.
149. Id. at 133.  The court also noted the defendant failed to demonstrate at trial

that he was aware of the victim’s prison record at the time of the confrontation between
the victim and defendant. Id.

150. Id. at 133-34.
151. 854 N.W.2d 576 (Neb. 2014).
152. Compare State v. Matthews, 854 N.W.2d 576, 582 (Neb. 2014) (stating that

“[w]e have previously observed that a determination of whether the victim was the first
aggressor is an essential element of a self-defense claim. And evidence of a victim’s vio-
lent character is probative of the victim’s violent propensities and is relevant to the
proof of a self-defense claim.”), with Lackman v. Rousselle, 585 N.W.2d 469, 476 (Neb.
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mistakenly noted that character evidence of a victim’s prior specific
acts of aggressiveness and violence was admissible when a criminal
defendant claims he acted in self-defense.153  The general rule regard-
ing character evidence under Nebraska Rule of Evidence 404 (“Rule
404”) is that evidence of a person’s character or character trait is inad-
missible to prove the person acted in conformity with such character
on a particular occasion.154  However, an exception to the general rule
is provided under Rule 405(2), which deems character evidence admis-
sible when a person’s character is an essential element of a claim,
charge, or defense.155  When a person’s character is an essential ele-
ment of the case, evidence of prior specific instances of the person’s
conduct is admissible to prove such character.156  The Nebraska Su-
preme Court in Matthews incorrectly determined that a victim’s vio-
lent character is an essential element of a criminal defendant’s claim
of self-defense pursuant to Rule 405(2), and therefore erroneously pre-
scribed that character evidence of the victim’s specific instances of vio-
lent conduct is admissible to prove the defendant acted in self-
defense.157

First, this Analysis will argue that the Nebraska Supreme Court
in Matthews incorrectly observed a victim’s character is an essential
element of a criminal defendant’s self-defense claim as contemplated
by Rule 405(2).158  Next, this Analysis will argue the court in Mat-
thews erred in prescribing character evidence of specific prior in-
stances of the victim’s aggressive or violent conduct admissible when

Ct. App. 1998) (providing the essential elements of the joint enterprise doctrine, which
are the elements a plaintiff must prove in order to satisfy his prima facie case), and
State v. Kinser, 567 N.W.2d 287, 291 (Neb. 1997) (setting forth the prima facie elements
of a defendant’s self-defense claim, which do not include an element of the victim’s char-
acter for aggressiveness or violence).

153. Compare Matthews, 854 N.W.2d at 584 (setting forth the victim’s excluded tes-
timony to his character of aggressiveness and violence while under the influence of
drugs and alcohol was relevant to the defendant’s self-defense claim and was properly
admissible character evidence), with NEB. REV. STAT. ANN. § 27-405 (prescribing specific
character evidence is admissible in cases where a person’s character is an essential ele-
ment of a claim, charge, or defense).

154. NEB. REV. STAT. ANN. § 27-404.
155. NEB. REV. STAT. ANN. § 27-405.
156. Id.  In cases where character evidence is admissible but a person’s character is

not an essential element of a claim, charge, or defense, as contemplated by Rule 405(2),
the proponent of the character evidence is limited to proving such character only by
reputation or opinion testimony pursuant to Rule 405(1). Id.

157. Compare Matthews, 854 N.W.2d at 582, 584 (observing that a victim’s charac-
ter for violence is an essential element of a self-defense claim, thus, specific character
evidence is admissible to prove the victim’s character), with Lackman, 585 N.W.2d at
476 (illustrating the essential elements of a claim refer to the prima facie elements a
claimant must prove), and Kinser, 567 N.W.2d at 291 (setting forth the prima facie
elements of a defendant’s self-defense claim does not include an element of the victim’s
character for aggressiveness or violence).

158. See infra notes 161-191 and accompanying text.
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the criminal defendant claims he acted in self-defense.159  Finally,
this Analysis will argue the Nebraska Supreme Court’s opinion in
Matthews compels trial judges to violate their jurisprudential duty
under Nebraska Rule of Evidence 611 (“Rule 611”) by admitting char-
acter evidence of the victim’s specific prior instances of aggressiveness
or violence when the criminal defendant claims self-defense.160

A. STATE V. MATTHEWS: THE NEBRASKA SUPREME COURT

INCORRECTLY OBSERVED THAT A VICTIM’S CHARACTER IS AN

“ESSENTIAL ELEMENT” OF A CRIMINAL DEFENDANT’S SELF-
DEFENSE CLAIM AND ERRED IN PRESCRIBING THAT EVIDENCE OF

THE VICTIM’S PRIOR SPECIFIC ACTS OF AGGRESSIVENESS OR

VIOLENCE IS ADMISSIBLE

In State v. Matthews,161 the Nebraska Supreme Court observed,
pursuant to Rule 405(2), a victim’s character is an essential element of
a criminal defendant’s claim that he acted in self-defense.162  The de-
fendant, William Matthews, claimed he acted in self-defense after he
was charged with terroristic threats and use of a deadly weapon to
commit a felony with respect to the victim, Kevin Guzman.163  At the
conclusion of Matthews’s jury trial in the District Court of Hall
County, Nebraska, the jury returned a guilty verdict on each charge
against Matthews.164  Matthews appealed the convictions, arguing
the trial court erred in refusing to permit Guzman to testify about his
prior specific acts of violence and aggressiveness when under the in-
fluence of drugs.165  On appeal, the Nebraska Supreme Court ex-
plained that the trial court erred by not admitting the character
evidence of Guzman’s acts of violence and aggressiveness because the
victim’s character was an essential element of a criminal defendant’s
self-defense claim as contemplated by Rule 405(2).166  As a corollary,
the court in Matthews set forth character evidence of a victim’s specific

159. See infra notes 192-199 and accompanying text.
160. See infra notes 200-217 and accompanying text.
161. 854 N.W.2d 576 (Neb. 2014).
162. State v. Matthews, 854 N.W.2d 576, 582 (Neb. 2014).
163. Matthews, 854 N.W.2d at 581.
164. Id.
165. Id.
166. Id. at 582.  “We have previously observed that a determination of whether the

victim was the first aggressor is an essential element of a self-defense claim. And evi-
dence of a victim’s violent character is probative of the victim’s violent propensities and
is relevant to the proof of a self-defense claim.” Id. (citing State v. Kinser, 609 N.W.2d
322 (2000); State v. Lewchuk, 539 N.W.2d 847 (1995)).  However, the Nebraska Su-
preme Court reasoned that the excluded character evidence did not prejudice the defen-
dant because it was cumulative to the evidence admitted at trial; thus, the court
deduced that the error was harmless and upheld Matthews’s convictions. Matthews, 854
N.W.2d at 583-84.
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prior acts of aggressiveness and violence was admissible to prove a
criminal defendant’s claim that he acted in self-defense.167

Under Nebraska law, an essential element of a claim is an ele-
ment a party must prove to satisfy his prima facie case.168  In
Lackman v. Rousselle,169 the Nebraska Court of Appeals prescribed
that a plaintiff claiming two or more defendants engaged in a joint
enterprise must satisfy four essential elements.170  Further, in State
v. Armagost,171 the Nebraska Supreme Court observed an attempt to
arrest or issue a citation is not an essential element of the crime of
recklessly operating a vehicle to avoid arrest.172  The court in
Armagost explained it is proper for trial courts to look to the language
of the statute when instructing the jury on the essential elements of a
crime—the elements which must be proven for the defendant to be
convicted of the crime.173  In illustrating that the statute for the crime
of recklessly operating a vehicle to avoid arrest did not include an ele-
ment of an attempt to arrest or issue a citation, the Nebraska Su-
preme Court articulated that an attempt to arrest or issue a citation is
not an essential element of the crime for purposes of jury
instructions.174

Nebraska law permits character evidence of specific prior acts in
matters where an individual’s character is an essential element of the
charge, claim, or defense, such as negligent entrustment cases and
child custody disputes.175  In Deck v. Sherlock,176 the Nebraska Su-
preme Court looked to a driver’s specific acts of drinking alcohol and

167. Id. at 582-84.
168. See Lackman v. Rousselle, 585 N.W.2d 469, 476 (Neb. Ct. App. 1998) (explain-

ing that there are four essential elements of the joint enterprise doctrine which a plain-
tiff must prove in order to satisfy his prima facie case); State v. Armagost, 864 N.W.2d
417, 421-23 (Neb. 2015) (observing proper jury instructions for the crime of recklessly
operating a vehicle to avoid arrest do not contain an element of an attempt to arrest or
issue a citation because the relevant criminal statute does not contain an essential ele-
ment of an attempt to arrest or issue a citation).

169. 585 N.W.2d 469 (Neb. Ct. App. 1998).
170. Lackman, 585 N.W.2d at 476.
171. 864 N.W.2d 417 (Neb. 2015).
172. Armagost, 864 N.W.2d at 421-22.
173. Id. at 421.
174. Id. at 422-23.
175. See Deck v. Sherlock, 75 N.W.2d 99, 101-02 (Neb. 1956) (looking to specific

character evidence of a driver’s history of drinking alcohol and driving recklessly to
determine whether the owner negligently entrusted the car to the driver, because the
driver’s character for inexperienced, incompetent, or reckless driving is a prima facie
element of a negligent entrustment claim); Dunne v. Dunne, 319 N.W.2d 741, 742-44
(Neb. 1982) (considering specific character evidence of parents in determining which
parent should receive custody of the children to meet the children’s best interests be-
cause the character of the parent is a factor the court considers in determining which
custody arrangement suits a child’s best interests).

176. 75 N.W.2d 99 (Neb. 1956).
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driving recklessly prior to an automobile accident in determining
whether the owner negligently entrusted the car to the driver.177  The
court in Deck laid out the prima facie elements of a plaintiff’s negli-
gent entrustment claim: (1) the owner entrusted his automobile to a
person who has a character trait as an incompetent, inexperienced, or
reckless driver, or is incapable of properly operating the vehicle; and
(2) the owner knew of the person’s character for driving in such a man-
ner when the owner entrusted the automobile to be operated.178  Like-
wise, in Dunne v. Dunne,179 the Nebraska Supreme Court considered
specific character evidence of the parties in determining which parent
should receive custody of their two children.180  In evaluating a
party’s claim to receive custody of a child, Nebraska courts consider
the following factors: (1) the environment the child is subjected to in
the home of the parent; (2) the character of the parent; (3) legal or
sexual misconduct by a parent; (4) the desires and wishes of the chil-
dren; and (5) the relationship between the children, their parents, and
their siblings, or any effect of disrupting a current relationship.181

The Deck and Dunne cases illustrate that Nebraska law admits char-
acter evidence of prior specific conduct when a party must prove, or a
court must consider, a person’s character as a factor or prima facie
element of a claim, charge, or defense.182

A criminal defendant’s self-defense claim is codified under Ne-
braska Revised Statute section 28-1409 (“Section 28-1409”), which
lays out the prima facie elements for such a defense.183  In State v.
Kinser,184 the Nebraska Supreme Court analyzed the self-defense

177. Deck, 75 N.W.2d at 101-02.
178. Id. at 102.
179. 319 N.W.2d 741 (Neb. 1982).
180. Dunne, 319 N.W.2d at 742-44.  The court in Dunne looked to specific character

evidence of the mother keeping her home in a filthy manner, the mother having a his-
tory of alcohol related problems, and the father receiving a five-year no-drinking pin
from the local chapter of Alcoholics Anonymous, because the parents’ character is a fac-
tor the court considers in resolving child custody disputes. Id.

181. Id. at 745 (citing Ahlman v. Ahlman, 267 N.W.2d 521 (Neb. 1978)); see Mon-
inger v. Moninger, 276 N.W.2d 100, 102 (Neb. 1979) (setting forth that the parents’
moral fitness, the character and stability of each parent, and the capacity to furnish the
child’s needs are factors to be considered in making child custody determinations).

182. See Deck, 75 N.W.2d at 101-02 (considering a driver’s specific prior instances of
drunk and reckless driving when the driver’s character for inexperienced, incompetent,
or reckless driving is a prima facie element of a negligent entrustment claim); Dunne,
319 N.W.2d at 742-44 (reviewing specific character evidence of parents because the
character of a parent is a factor the court must consider in a child custody
determination).

183. NEB. REV. STAT. ANN. § 28-1409.  “[T]he use of force upon or toward another
person is justifiable when the actor believes that such force is immediately necessary for
the purpose of protecting himself against the use of unlawful force by such other person
on the present occasion.” Id.

184. 567 N.W.2d 287 (Neb. 1997).
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statute in reviewing the trial court’s refusal to issue a jury instruction
on the defendant’s self-defense claim.185  The court in Kinser laid out
the prima facie elements for an accused to prove he acted in self-de-
fense under Nebraska law: (1) the accused had a reasonable belief in
the necessity of using force; (2) the accused had a good faith belief in
the necessity of using force; (3) the force used was immediately neces-
sary under the circumstances; and (4) the force used was justified
under the circumstances.186  Thus, unlike other areas of the law such
as negligent entrustment or child custody disputes, the prima facie
case for an accused claiming he acted in self-defense does not require
the accused to prove the victim’s character of aggressiveness or
violence.187

Pursuant to Rule 405(2), character evidence of prior specific in-
stances of conduct is admissible when a person’s character or charac-
ter trait is an essential element of a claim, charge, or defense.188  An
essential element of a claim, charge, or defense is an element which a
party must prove in order to satisfy his prima facie case.189  The vic-
tim’s character for violence and aggressiveness is not a prima facie

185. State v. Kinser, 567 N.W.2d 287, 290-91 (Neb. 1997).
186. Kinser, 567 N.W.2d at 291 (citing State v. White, 543 N.W.2d 725 (Neb. 1996);

State v. Graham, 450 N.W.2d 673 (Neb. 1990)). See also State v. Miller, 798 N.W.2d
827, 831 (Neb. 2011) (explaining “[w]e have consistently stated that to successfully as-
sert the claim of self-defense, a defendant must have a reasonable and good faith belief
in the necessity of using force. Further, the force used must be immediately necessary
and must be justified under the circumstances.”).

187. Compare Kinser, 567 N.W.2d at 291 (laying out the elements of a self-defense
claim, which do not include an element of the victim’s character of aggressiveness or
violence), with Deck, 75 N.W.2d at 101-02 (considering specific character evidence of a
driver’s history of driving recklessly and drunk driving when the driver’s character for
inexperienced, incompetent, or reckless driving is a prima facie element of a negligent
entrustment claim), and Dunne, 319 N.W.2d at 742-44 (articulating specific instances of
parents’ prior conduct in a child custody determination, where a parent’s character is a
factor courts consider in making such decisions).

188. NEB. REV. STAT. ANN. § 27-405.  “(2) In cases in which character or a trait of
character of a person is an essential element of a charge, claim, or defense, proof may
also be made of specific instances of his conduct.” Id.

189. Compare Lackman, 585 N.W.2d at 476 (prescribing that a plaintiff must prove
four essential elements in order to impose joint liability on multiple defendants pursu-
ant to the joint enterprise doctrine), and Armagost, 864 N.W.2d at 421-23 (observing an
attempt to arrest or issue a citation is not an essential element of the crime of recklessly
operating a vehicle to avoid arrest because it is not included in the pertinent statute
which lays out the essential elements of the crime), with Deck, 75 N.W.2d at 101-02
(considering character evidence of the driver’s specific prior instances of drinking alco-
hol and driving recklessly because the driver’s character for inexperienced, incompe-
tent, or reckless driving is a prima facie element of a plaintiff’s negligent entrustment
claim), and Dunne, 319 N.W.2d at 742-44 (reviewing specific character evidence of the
mother keeping her home in a filthy manner, the mother having a history of alcohol-
related problems, and the father receiving a five-year no-drinking pin from the local
chapter of Alcoholics Anonymous because the character of a parent is a factor the court
considers in resolving child custody disputes).



2017]SPECIFIC CHARACTER EVIDENCE UNDER RULE 405 609

element a criminal defendant must prove when claiming he acted in
self-defense.190  Therefore, the Nebraska Supreme Court in Matthews
erred in observing a victim’s character for violence and aggressiveness
is an essential element of a criminal defendant’s self-defense claim.191

As noted above, the general rule under Nebraska law is that char-
acter evidence is inadmissible to show a person’s conforming behav-
ior.192  However, the accused in a criminal trial may introduce
evidence of a pertinent trait of his character under Rule 404(1)(a), and
the accused may introduce evidence of a pertinent trait of the victim’s
character under Rule 404(1)(b).193  In all cases where character evi-
dence is admissible, proof of character may be made by reputation or
opinion testimony under Rule 405(1).194  While Rule 405(1) permits
admission of specific prior conduct only after the proponent opens the
door with reputation or opinion testimony, Rule 405(2) prescribes nar-
row circumstances where character evidence of specific instances of

190. See Kinser, 567 N.W.2d at 291 (explaining the prima facie elements for an ac-
cused to prove he acted in self-defense are: (1) that the defendant had a reasonable
belief in the necessity of using force; (2) that the defendant had a good faith belief in the
necessity of using force; (3) the force used was immediately necessary under the circum-
stances; and (4) the force used was justified under the circumstances).

191. Compare Matthews, 854 N.W.2d at 582 (observing a victim’s character for ag-
gressiveness or violence is an essential element of an accused’s self-defense claim), with
Kinser, 567 N.W.2d at 291 (setting forth the prima facie elements for an accused’s claim
that he acted in self-defense, which do not include an element of the victim’s character
for aggressiveness or violence), Lackman, 585 N.W.2d at 476 (prescribing a plaintiff
must prove four essential elements to impose joint liability on multiple defendants pur-
suant to the joint enterprise doctrine), Armagost, 864 N.W.2d at 421-23 (explaining an
attempt to arrest or issue a citation is not an essential element of the crime of recklessly
operating a vehicle to avoid arrest because it is not included in the pertinent statute
which lays out the essential elements of the crime), Deck, 75 N.W.2d at 101-02 (consid-
ering character evidence of the driver’s specific prior instances of drinking alcohol and
driving recklessly because the driver’s character for inexperienced, incompetent, or
reckless driving is a prima facie element of a plaintiff’s negligent entrustment claim),
and Dunne, 319 N.W.2d at 742-44 (reviewing specific character evidence of the mother
keeping her home in a filthy manner, the mother having a history of alcohol-related
problems, and the father receiving a five-year no-drinking pin from the local chapter of
Alcoholics Anonymous because the character of a parent is a factor the court considers
in resolving child custody disputes).

192. NEB. REV. STAT. ANN. § 27-404.
193. NEB. REV. STAT. ANN. § 27-404. Character evidence is admissible under Rule

404(1) when it is,
(a) Evidence of a pertinent trait of his or her character offered by an accused, or
by the prosecution to rebut the same; (b) Evidence of a pertinent trait of charac-
ter of the victim of the crime offered by an accused or by the prosecution to
rebut the same, or evidence of a character trait of peacefulness of the victim
offered by the prosecution in a homicide case to rebut evidence that the victim
was the first aggressor.

Id.
194. NEB. REV. STAT. ANN. § 27-405.  “(1) In all cases in which evidence of character

or a trait of character of a person is admissible, proof may be made by testimony as to
reputation or by testimony in the form of an opinion. On cross-examination, inquiry is
allowable into relevant specific instances of conduct.” Id.
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conduct is admissible.195  In particular, when a person’s character or
character trait is an essential element of a claim, charge, or defense,
specific instances going to character evidence are admissible.196

The victim’s character is not an essential element of a criminal
defendant’s claim that he acted in self-defense.197  Therefore, the Ne-
braska Supreme Court in Matthews erred in prescribing that a crimi-
nal defendant claiming self-defense may introduce character evidence
of the victim’s prior specific instances of aggressive or violent conduct
pursuant to Rule 405(2).198  The court in Matthews should have rea-
soned that a criminal defendant claiming self-defense may prove the
victim’s character for aggressiveness or violence only by general repu-
tation or opinion testimony, as such method is set forth in Rule 405(1),
by putting the victim’s character at issue pursuant to Rule
404(1)(b).199

195. NEB. REV. STAT. ANN. § 27-405. See also Michelson v. United States, 335 U.S.
469, 483-87 (1948) (prescribing that after the criminal defendant’s character witness
testified to the defendant’s reputation for honesty and truthfulness on direct examina-
tion, it was proper on cross-examination for the prosecution to impeach the character
witness with evidence the defendant was previously convicted of a misdemeanor crime).

196. NEB. REV. STAT. ANN. § 27-405.  “(2) In cases in which character or a trait of
character of a person is an essential element of a charge, claim, or defense, proof may
also be made of specific instances of his conduct.” Id.

197. Compare Kinser, 567 N.W.2d at 291 (setting forth the prima facie elements for
an accused’s claim that he acted in self-defense, which do not include an element of the
victim’s character of aggressiveness or violence), with Lackman, 585 N.W.2d at 476 (lay-
ing out four essential elements a plaintiff must prove to impose joint liability on multi-
ple defendants pursuant to the joint enterprise doctrine), and Armagost, 864 N.W.2d at
421-23 (explaining that an attempt to arrest or issue a citation is not an essential ele-
ment of the crime of recklessly operating a vehicle to avoid arrest because it is not in-
cluded in the pertinent statute which lays out the essential elements of the crime).

198. Compare Matthews, 854 N.W.2d at 582 (prescribing that a criminal defendant
claiming self-defense may introduce character evidence of the victim’s prior specific in-
stances of aggressive or violent conduct), and Kinser, 567 N.W.2d at 291 (laying out the
elements for a criminal defendant’s claim that he acted in self-defense), with NEB. REV.
STAT. ANN. § 27-405 (explaining character evidence of a person’s specific prior acts is
admissible when the person’s character is an essential element of a charge, claim, or
defense).

199. Compare Matthews, 854 N.W.2d at 582 (prescribing that an accused who
claims he acted in self-defense may prove the victim’s character for aggressiveness or
violence by introducing character evidence of the victim’s prior specific acts), with NEB.
REV. STAT. ANN. § 27-405 (stating in all cases where character evidence is admissible,
but a person’s character is not an essential element of a charge, claim, or defense, a
person’s character may be proven by general reputation or opinion testimony), and NEB.
REV. STAT. ANN. § 27-404 (permitting a defendant in a criminal case to introduce evi-
dence of a pertinent character trait of the victim).
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B. STATE V. MATTHEWS: THE NEBRASKA SUPREME COURT’S OPINION

IN MATTHEWS COMPELS TRIAL JUDGES TO VIOLATE THEIR

JURISPRUDENTIAL DUTY UNDER NEBRASKA RULE OF

EVIDENCE 611

Under Rule 611(1), the presiding judge has a duty to control wit-
ness interrogation and the presentation of evidence at trial.200  Rule
611(1) commands that the presiding judge shall reasonably control the
mode and order of witness interrogation and presentation of evidence
to: (1) make interrogation and presentation effective to ascertain the
truth; (2) avoid the meritless consumption of time; and (3) protect wit-
nesses from being harassed or unduly embarrassed.201

In State v. Pangborn,202 the Nebraska Supreme Court considered
whether a trial judge’s decision to allow the jury to review a demon-
strative exhibit during deliberations complied with the standards for
the mode and order of presenting evidence and witness interrogation
set forth in Rule 611(1).203  The Nebraska Supreme Court explained
that without a limiting instruction on the exhibit’s limited demonstra-
tive purpose, the jury might interpret the information contained in the
demonstrative exhibit as proof and neglect its duty to determine the
accuracy and truth of the admitted evidence.204  Further, the court
reasoned the use of demonstrative exhibits during jury deliberations
may cause jurors to consider specifically what is referenced in such
exhibits and could distract them from reviewing all of the substantive
evidence presented.205  In weighing the standards of Rule 611(1) and
the prejudicial effects of using demonstrative exhibits during jury de-
liberations, the court in Pangborn determined the trial court abused
its discretion over the mode and order of the presentation of evidence
in allowing the jury to use the demonstrative exhibit during delibera-
tions without issuing a limiting instruction.206

Numerous jurisdictions, other than Nebraska, have reasoned that
a criminal defendant claiming self-defense may not introduce charac-
ter evidence of the victim’s prior specific instances of conduct, and that
the criminal defendant may prove the victim’s character only by gen-

200. NEB. REV. STAT. ANN. § 27-611.  “(1) The judge shall exercise reasonable control
over the mode and order of interrogating witnesses and presenting evidence so as to (a)
make the interrogation and presentation effective for the ascertainment of the truth, (b)
avoid needless consumption of time, and (c) protect witnesses from harassment or un-
due embarrassment.” Id.

201. Id.
202. 836 N.W.2d 790 (Neb. 2013).
203. State v. Pangborn, 836 N.W.2d 790, 794, 799-804 (Neb. 2013).
204. Pangborn, 836 N.W.2d at 802.
205. Id.
206. Id. at 804.
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eral reputation or opinion testimony.207  Further, each of the cited ju-
risdictions have adopted evidentiary rules identical to the Nebraska
Rule of Evidence 405(2).208  In United States v. Gregg,209 the United
States Court of Appeals for the Eighth Circuit explained that since the
victim’s violent character is not an essential element of a self-defense
claim pursuant to Federal Rule of Evidence 405, a criminal defendant
is permitted to prove such character only by reputation and opin-
ion.210  In State v. Jacoby,211 the Iowa Supreme Court detailed the
policy rationale for refusing to admit specific character evidence of the
victim in a self-defense case: (1) a single act may be exceptional or
unusual and does not necessarily establish the victim’s general char-
acter; (2) allowing such evidence prejudices the prosecutor because he
cannot reasonably prepare to rebut every single instance of the vic-
tim’s violent conduct; (3) permitting specific acts evidence unnecessa-
rily prolongs the trial; and (4) such evidence of specific acts raises

207. See United States v. Gregg, 451 F.3d 930, 934 (8th Cir. 2006) (observing a vic-
tim’s character is not an essential element of a defendant’s self-defense claim, thus
proof of the victim’s violent character may only be made by general reputation testi-
mony); State v. Cottier, 755 N.W.2d 120, 133 (S.D. 2008) (prescribing character evidence
of the victim’s prior specific acts of violence is inadmissible to prove the victim acted in
conformity therewith on a particular occasion, unless it is shown the prior violent acts
were known by the defendant at the time of the incident); State v. Bland, 337 N.W.2d
378, 383 (Minn. 1983) (providing a victim’s character is not an essential element of a
criminal defendant’s self-defense claim, and that character evidence of a victim’s prior
specific violent acts is inadmissible to show the victim acted in conformity therewith on
a particular occasion); State v. Jacoby, 260 N.W.2d 828, 837-38 (Iowa 1977) (explaining
when the defendant claims he acted in self-defense, the victim’s quarrelsome, violent,
aggressive, or turbulent character cannot be established by the defendant presenting
evidence of specific acts).

208. Compare NEB. REV. STAT. ANN. § 27-405 (stating that “(2) [i]n cases in which
character or a trait of character of a person is an essential element of a charge, claim, or
defense, proof may also be made of specific instances of his conduct.”), with FED. R.
EVID. 405 (2011) (explaining “(b) [b]y Specific Instances of Conduct. When a person’s
character or character trait is an essential element of a charge, claim, or defense, the
character or trait may also be proved by relevant specific instances of the person’s con-
duct.”), IOWA CODE ANN. § 5.405 (West 2008) (providing “b. [s]pecific instances of con-
duct. In cases in which character or a trait of character of a person is an essential
element of a charge, claim, or defense, proof may also be made of specific instances of
the person’s conduct.”), MINN. STAT. ANN. § 50.405 (West 2012) (setting forth “(b)
[s]pecific instances of conduct. In cases in which character or trait of character of a
person is an essential element of a charge, claim, or defense, proof may also be made of
specific instances of that person’s conduct.”), and S.D. CODIFIED LAWS § 19-19-405
(2012) (stating “(b) [b]y specific instances of conduct. When a person’s character or char-
acter trait is an essential element of a charge, claim, or defense, the character or trait
may also be proved by relevant specific instances of the person’s conduct.”).

209. 451 F.3d 930 (8th Cir. 2006).
210. Gregg, 451 F.3d at 934.  “When character evidence is used circumstantially to

create an inference that a person acted in conformity with his or her character, Rule 405
allows proof of character only by reputation and opinion.” Id. (quoting United States v.
Talamante, 981 F.2d 1153, 1156 (10th Cir. 1992)).

211. 260 N.W.2d 828 (Iowa 1977).
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collateral issues and diverts jurors’ attention from the real issues of
the case.212

Nebraska law imposes a jurisprudential duty upon trial court
judges in their control of the mode and order of witness interrogation
and presentation of evidence.213  The effect of admitting a victim’s
prior specific acts in a self-defense case results in a violation of the
standards set forth in the jurisprudential duty imposed under Ne-
braska law regarding witness interrogation and presentation of evi-
dence.214  Therefore, the Nebraska Supreme Court’s opinion in State
v. Matthews,215 which incorrectly provides that a criminal defendant
claiming self-defense may introduce character evidence of the victim’s
prior specific acts of aggressiveness or violence, compels Nebraska
trial judges to violate their jurisprudential duty imposed under Rule
611 by admitting such evidence.216  Going forward, Nebraska courts
should take a similar approach to the one taken in Pangborn, and trial

212. Jacoby, 260 N.W.2d at 838 (citing Henderson v. State, 218 S.E.2d 612, 615 (Ga.
1975); State v. Johnson, 219 N.W.2d 690, 695 (Iowa 1974)).

213. See NEB. REV. STAT. ANN. § 27-611 (setting forth that trial court judges shall
make interrogation of witnesses and presentation of evidence effective to ascertain the
truth, avoid meritless consumption of time, and protect witnesses from being unduly
harassed or embarrassed); Pangborn, 836 N.W.2d at 804 (concluding the trial court
abused its discretion by permitting the jury to use a demonstrative exhibit during
deliberations).

214. Compare NEB. REV. STAT. ANN. § 27-611 (imposing a jurisprudential duty upon
trial court judges to make interrogation of witnesses and presentation of evidence effec-
tive for ascertainment of the truth, avoidance of meritless consumption of time, and
protection of witnesses from undue embarrassment or harassment), with Jacoby, 260
N.W.2d at 838 (citing Henderson, 218 S.E.2d at 615; Johnson, 219 N.W.2d at 695) (set-
ting forth the rationale for refusing to admit character evidence of the victim’s prior
specific acts in a self-defense case is: (1) a single action by the victim could be unusual or
exceptional and does not necessarily establish the victim’s character generally; (2) per-
mitting specific character evidence of the victim diverts jurors’ attention from the actual
issues being tried, and unnecessarily prolongs the trial; and (3) allowing character evi-
dence of prior specific acts prejudices the prosecutor because he cannot reasonably pre-
pare to rebut every instance of the victim’s conduct).

215. 854 N.W.2d 576 (Neb. 2014).
216. Compare State v. Matthews, 854 N.W.2d 576, 582 (Neb. 2014) (noting “[w]e

have previously observed that a determination of whether the victim was the first ag-
gressor is an essential element of a self-defense claim. And evidence of a victim’s violent
character is probative of the victim’s violent propensities and is relevant to the proof of a
self-defense claim.” (citing State v. Kinser, 609 N.W.2d 322 (2000); State v. Lewchuk,
539 N.W.2d 847 (1995))), with NEB. REV. STAT. ANN. § 27-611 (stating the presiding
judge at trial has a duty to make interrogation of witnesses and presentation of evi-
dence effective to ascertain the truth, to avoid meritless consumption of time, and to
protect witnesses from being unduly harassed or embarrassed), Jacoby, 260 N.W.2d at
838 (detailing the policy reasons for refusing to admit specific character evidence of a
victim’s propensity for aggressiveness or violence when a defendant claims self-defense
are that a single act is not representative of the person’s general character, that such
specific character evidence raises collateral issues to confuse jurors, and that permitting
character evidence of specific acts unnecessarily prolongs the trial), and Pangborn, 836
N.W.2d at 804 (prescribing it is an abuse of discretion under Rule 611 for a trial judge to
allow the jury to use a demonstrative exhibit during deliberations without providing an
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court judges should attempt to cure the jury prejudice resultant from
specific character evidence of the victim by limiting the criminal de-
fendant to prove the victim’s character only by general reputation or
opinion testimony.217

V. CONCLUSION

In State v. Matthews,218 the Nebraska Supreme Court deduced
that an essential element of an accused’s self-defense claim is deter-
mining whether the victim was the first aggressor, and character evi-
dence of the victim’s prior specific instances of aggressive or violent
conduct is relevant and admissible.219  However, the threshold pursu-
ant to Nebraska Rule of Evidence 405(2) for allowing character evi-
dence to be proven by specific prior conduct is not merely relevance;
the standard is that the person’s character itself must be an essential
element of a claim, charge, or defense.220  The Nebraska Supreme
Court in Matthews should have reasoned that the accused may put the
victim’s character at issue pursuant to Nebraska Rule of Evidence
404, but the accused may prove the victim’s character only by general
reputation or opinion testimony.221

instruction to inform the jury of the limited purpose for which the demonstrative exhibit
was admitted).

217. Compare Jacoby, 260 N.W.2d at 838 (explaining that admission of specific
character evidence of a victim’s aggressiveness or violence causes jury prejudice because
a single act does not represent character generally, such evidence raises collateral is-
sues to confuse jurors, and presenting such evidence unnecessarily prolongs trial),
Pangborn, 836 N.W.2d at 804 (reasoning that an appropriate limiting instruction may
be necessary to cure unfair prejudice when the jury is permitted to review demonstra-
tive exhibits during deliberations), NEB. REV. STAT. ANN. § 27-404 (setting forth that in
a criminal case, the accused may introduce evidence of the victim’s character), and NEB.
REV. STAT. ANN. § 27-405 (articulating that character may be proven by general reputa-
tion or opinion testimony in all cases in which character evidence is admissible, but in
narrow instances where a person’s character is an essential element of a charge, claim,
or defense, character may be proven by prior specific acts), with NEB. REV. STAT. ANN.
§ 27-611 (commanding that the trial judge shall make interrogation and presentation of
evidence effective to ascertain the truth, avoid meritless consumption of time, and pro-
tect witnesses from undue harassment or embarrassment).

218. 854 N.W.2d 576 (Neb. 2014).
219. See State v. Matthews, 854 N.W.2d 576, 582 (Neb. 2014) (reasoning “[w]e have

previously observed that a determination of whether the victim was the first aggressor
is an essential element of a self-defense claim. And evidence of a victim’s violent charac-
ter is probative of the victim’s violent propensities and is relevant to the proof of a self-
defense claim.”).  The court in Matthews went on to explain that evidence of a victim’s
prior specific instances of acting aggressively and violently is properly admissible. Mat-
thews, 854 N.W.2d at 584.

220. See NEB. REV. STAT. ANN. § 27-405 (“In cases in which character or a trait of
character of a person is an essential element of a charge, claim, or defense, proof may
also be made of specific instances of his conduct.”).

221. Compare NEB. REV. STAT. ANN. § 27-404 (permitting a defendant in a criminal
case to introduce evidence of a pertinent character trait of the victim), with NEB. REV.
STAT. ANN. § 27-405 (stating that in all cases where character evidence is admissible,
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The Nebraska Supreme Court’s opinion in Matthews departs from
decisions rendered by the United States Court of Appeals for the
Eighth Circuit and a number of state courts within the Eighth Circuit
addressing this issue.222  In those cases, jurisdictions other than Ne-
braska have determined a victim’s character is not an essential ele-
ment of an accused’s self-defense claim, and the victim’s character for
aggressiveness or violence can only be proven by general reputation or
opinion testimony.223  In taking such a broad approach to the stan-
dard for an essential element of a claim, charge, or defense to prove
character evidence by specific conduct, the opinion in Matthews sets a
precedent that character may be proven by specific conduct in any
type of case where character evidence is admissible, so long as a per-
son’s character is deemed relevant to an issue being tried.  Going for-
ward, Nebraska courts should adopt the positions taken by the
aforementioned neighboring jurisdictions and apply the essential ele-
ment standard more strictly in the presentation of character evidence.
The victim’s character is not an essential element the accused must
prove to show he acted in self-defense, and thus, the accused should be
permitted to prove the victim’s character for violence or aggressive-
ness only by general reputation or opinion testimony.

Blake Miller—’17

but a person’s character is not an essential element of a charge, claim, or defense, a
person’s character may be proven by general reputation or opinion testimony).

222. Compare Matthews, 854 N.W.2d at 582 (setting forth a victim’s character for
aggressiveness or violence is an essential element of a self-defense claim and character
evidence of the victim’s prior specific acts is admissible), with United States v. Gregg,
451 F.3d 930, 934 (8th Cir. 2006) (observing a victim’s character is not an essential
element of a defendant’s self-defense claim, thus proof of the victim’s violent character
may only be made by general reputation testimony), State v. Jacoby, 260 N.W.2d 828,
837-38 (Iowa 1977) (explaining when the defendant claims he acted in self-defense, the
victim’s quarrelsome, violent, aggressive, or turbulent character cannot be established
by the defendant presenting evidence of specific acts), State v. Bland, 337 N.W.2d 378,
383 (Minn. 1983) (providing a victim’s character is not an essential element of a crimi-
nal defendant’s self-defense claim, and that character evidence of a victim’s prior spe-
cific violent acts is inadmissible to show the victim acted in conformity therewith on a
particular occasion), and State v. Cottier, 755 N.W.2d 120, 133 (S.D. 2008) (prescribing
character evidence of the victim’s prior specific acts of violence is inadmissible to prove
to the victim acted in conformity therewith on a particular occasion, unless it is shown
the prior violent acts were known by the defendant at the time of the incident at issue).

223. Compare Gregg, 451 F.3d at 934 (noting a victim’s character is not an essential
element of the defendant’s self-defense claim), and Bland, 337 N.W.2d at 383 (explain-
ing that a victim’s character is not an essential element of a defendant’s self-defense
claim), with Jacoby, 260 N.W.2d at 837-38 (providing that the defendant, when claiming
he acted in self-defense, cannot present evidence of specific acts to prove the victim’s
character).
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