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SYMPOSIUM INTRODUCTION

50 YEARS OF LOVING: SEEKING
JUSTICE THROUGH LOVE

AND RELATIONSHIPS

PALMA JOY STRAND†

Where the mind is without fear and the head is held high;
where knowledge is free;
where the world has not been broken up into fragments by

narrow domestic walls;
where words come out from the depth of truth;
Where tireless striving stretches its arms towards

perfection;
where the clear stream of reason has not lost its way into

the dreary sand of dead habit;
where the mind is led forward by you into ever-widening

thought and action–
Into that heaven of Freedom, my Father, let my country

awake.
—Rabindranath Tagore1

On March 23 and 24, 2017, the 2040 Initiative and the Werner
Institute, both housed in the Creighton School of Law, hosted the sym-
posium “50 Years of Loving: Seeking Justice Through Love and Rela-
tionships.”  The 2040 Initiative explores the ways in which
demographic shifts affect law and politics; it takes its name from the
Census Bureau’s projection that by around the year 2040 the United
States as a whole will be “majority-minority.”2  The Werner Institute
helps people engage constructively with conflict at interpersonal, or-
ganizational, community, and larger scales; it brings a systems ap-
proach to understanding, resolving, and “staying with” conflict.3  Both

† Professor of Law and of the Werner Institute and Director of the 2040 Initia-
tive. B.S. Stanford University (1978); J.D. Stanford Law School (1984); LL.M. Ge-
orgetown University Law Center (2006).

1. Rabindranath Tagore, Gitanjali, A Collection of Indian Songs (London: Mac-
millan & Co., Ltd, 1913) 49-50 (read by Greg O’Meara, S.J., at Symposium dinner).

2. Addressing the Challenges that Await Our Changing Nation, CREIGHTON UNIV.
SCH. OF LAW, https://law.creighton.edu/current-students/academics/2040 (last visited
Apr. 9, 2017).

3. Developing The Next Generation To Respond To Those In Conflict, CREIGHTON

UNIV. SCH. OF LAW, https://law.creighton.edu/werner-institute (last visited Apr. 9,
2017).



618 CREIGHTON LAW REVIEW [Vol. 50

the 2040 Initiative and the Werner Institute combine a strong aca-
demic foundation with a commitment to community engagement.
Both are also grounded in Creighton University’s Jesuit tradition and
Ignatian values, which call us to the continued struggle against the
inequities of racism and race-based outcomes as scholars, teachers,
and community members.

The Symposium, represented by this collection of articles, essays,
and personal reflections, which were solicited to represent a variety of
viewpoints and experiences, marked fifty years since the 1967 United
States Supreme Court decision in Loving v. Virginia,4 fifty years that
have seen significant social effects from Loving’s legal declaration of
the right to marry across racial lines.  These effects reach far beyond
the Lovings themselves and Loving couples who have married across
racial lines.  Our families, our neighborhoods, our institutions, and
our communities are made up of social networks comprised of individ-
uals in a web of relationships—some deep and intimate and others
more casual.5  The Loving ripples have transformed these social net-
works and the social system of race that encompasses all of us in
profound ways.  Many extended families now embrace people of differ-
ent races.  Multiracial, mixed children, and adults—Loving’s second
generation—have forged new identities that challenge the orthodoxy
of race.  A mere two years ago, Loving served as the foundation for
United States Supreme Court affirmation of the right of same-sex
couples to marry.6

In alignment with the mission and vision of the 2040 Initiative
and the Werner Institute, the 50 Years of Loving Symposium brought
together people and perspectives across multiple dividing lines.  The
kickoff talk by Mat Johnson, author of the novel Loving Day,7 was
open to the public and attended by Creighton Law faculty, staff, and
students; other individuals from around the University (including at-
tendees at a book discussion group the week before); and members of
the broader Omaha community.  At dinner after the talk, Symposium
attendees—drawn from all of these groups—began a dialogue about
difference and Othering.

The next day, the Symposium program started by reflecting on
where we have come in the fifty years since Loving; took stock of
where we are today; and looked forward both in identifying current
issues, challenges, and opportunities and in developing practical skills

4. 388 U.S. 1 (1967).
5. See, e.g., Palma Joy Strand, The Civic Underpinnings of Legal Change: Gay

Rights, Abortion, and Gun Control, 21 TEMPLE POL. & CIV. RIGHTS L. REV. 117, 144-49
(2011) (describing social networks and webs of relationships).

6. Obergefell v. Hodges, 135 S. Ct. 2584 (2015).
7. MAT JOHNSON, LOVING DAY (2015).
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for connecting through and across social differences.  The Symposium
brought law into the room with other academic disciplines, and it pro-
vided the opportunity for people of different ages, with varying racial
experiences, and from a range of communities to hear each other’s
perspectives.

The Symposium also juxtaposed scholarship with personal experi-
ence.  We often think of law as formal and removed from our daily
lives. Loving flips that script: Loving’s effects are as informal as an
interracial couple watching television together in their living room8

and as immediate as a multiracial toddler, classmate, or colleague.
The 50 Years of Loving writings collected here in the Creighton

Law Review reflect the texture and nuance of the Symposium itself.
The initial reflections from Strand, Director of the 2040 Initiative, and
Font-Guzmán, Director of the Werner Institute, frame the discussion
with insights into interpersonal encounters with difference and Other-
ing.  Reflecting on the fifty years since Loving, the Daniel & Kelekay
article provides a critical historical analysis of the progression of race
in the United States over that time.  Two personal Loving stories com-
plement the academic perspective: Bracamontes Black Crow begins
his story in 1967 and challenges the legal system from which Loving
emerged; Sodeke’s contemporary narrative is more hopeful as it
reveals how people grow and change.

The next three pieces consider the connection between individual
lives and social shifts.  Guidero highlights how the actions of ordinary
people contribute to constitutional change.  Mirkay reveals the inter-
weaving of constitutional change and the lives of ordinary people, seen
through the lens of the LGBT community and an individual gay man.
Doherty criticizes the focus on individualized narrative of the recent
movie Loving and the disconnection of the movie narrative from sys-
temic injustice.

The final grouping moves beyond “first generation Loving” inter-
racial relationships to “second generation Loving” multiracial mixed-
race reality.  Lucas provides insights into how multiracial identity in-
terrogates identity-based movements and race discrimination juris-
prudence.  Escudero moves beyond Black and White and observes how
mixed racial identities facilitate coalition building.  Sylvester explores
her own biracial identity and gestures toward a re-construction of ra-
cial identity in terms of ethnicity.  Finally, Mayer offers both a civil
rights and a conflict context for Loving and what has come from it.

8. See Lily Rothman & Liz Ronk, “LIFE Magazine and Loving: The Photos That
Captured a History-Making Couple,” TIME (Nov. 3, 2016), http://time.com/4533385/life-
magazine-loving-grey-villet/.
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Together, these writings capture the rigor, honesty, and creativity of
the Symposium itself.

Reflecting on the subtitle of the Symposium—“Seeking Justice
Through Love and Relationships”—there is much in these writings
that celebrates the ways in which we have moved toward justice along
the “moral arc of the universe” over the past fifty years.  Part of con-
tinuing to move toward justice is naming and acknowledging the prac-
tices of injustice that we reject.  The White Supremacy that Loving
explicitly rejected9 was built on the dehumanization of slavery, the
terror of lynching, and the indignity of segregation.  Physical and
structural violence is integral to the injustice of White Supremacy,
and that violence is today invoked each time a White person uses the
word “nigger” in referring to a Black person.  Several of the writers
here use the word to reveal that violence.  The Law Review and the
Symposium organizers have respected their use of the word and in-
clude it here, concluding after discussion and consultation that what
makes all of us flinch when we hear the word is being witness to the
violence it represents.  Facing that violence is part of working against
it.

The 2040 Initiative and the Werner Institute thank all of the at-
tendees and participants in the 50 Years of Loving Symposium.  In
addition to participants whose writing is included in this collection,
our thanks go to Omaha community members Brenda Council, a
Creighton Law School graduate with a long record of public service,
and Emiliano Lerda, Executive Director of Justice For Our Neighbors,
who added immeasurably to the Symposium discussion, as well as to
Mat Johnson, who set a tone of thoughtful candor and authenticity at
the outset.  We also appreciate the contributions of panel facilitators
Kathy Gonzales and Sally Waters, ACLU Nebraska Executive Direc-
tor Danielle Conrad, and especially Mary Lee Brock.  We thank the
Creighton Law Review, especially our Symposium liaison Sean
Nakamoto and Editor in Chief Claire Wilka, for partnering in publish-
ing these pieces.  Finally, the Symposium’s success owes much to the
steadfast support of Dean Paul McGreal, the commitment of Patty
Zieg to law and justice, and the co-sponsorship of Kutak Rock LLP.

9. Loving v. Virginia, 388 U.S. 1, 11 (1967).
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LOVING AND LOVING: ERODING THE
STANCE OF OTHER

PALMA JOY STRAND†

we were and by that
touched “I-ness” to “I-ness,”

inward, wombed inducement
arced into “us-ness,”

otherness, nothingness.
—Nathaniel Mackey1

50 YEARS OF LOVING

Loving v. Virginia2 is more than a legal decision to me. Loving is
my life.  I met my husband when I was young.  We married across
Black-White racial lines.  We have three biracial children.  Without
Loving, my life would have unfolded very differently.  My Loving life
has called me to explore race and racism, and it has called me to ex-
plore with my heart as well as my head.

Because of Loving and my Loving family, my life has been an ex-
tended immersion experience at and across America’s racial bounda-
ries.  Would I, a White woman, have read Invisible Man,3 Death and
the King’s Horseman,4 Beloved,5 Americanah,6 and other classics of
American and world literature exploring the experiences of Africans
and members of the African diaspora?  Perhaps.  Would I have helped
to create “Challenging Racism Through Stories and Conversation” dis-
cussion groups that provide an opportunity for people to talk about

† Professor of Law and of the Werner Institute and Director of the 2040 Initia-
tive. B.S. Stanford University (1978); J.D. Stanford Law School (1984); LL.M. Ge-
orgetown University Law Center (2006).  I wrote this essay in anticipation of the
Symposium “50 Years of Loving: Seeking Justice Through Love and Relationships,”
which brought to life some of the views expressed here on spaces of difference and the
transformation of Othering.  I thank Jackie Font-Guzmán and Greg O’Meara, S.J.,
friends and colleagues, for listening and sharing ideas.  Most of all, I thank my husband,
David Sylvester, and my children, Carlyn, Elaine, and Strand Sylvester, without whom
this essay could never have been written.

1. See Grant Matthew Jenkins, “re: Source”: African Contexts of Nathaniel
Mackey’s Ethics, 49 AFR. AM. REV. 35, 42 (2016) (quoting NATHANIEL MACKEY, SCHOOL

OF UDHRA (1993)).
2. 388 U.S. 1 (1967).
3. RALPH ELLISON, INVISIBLE MAN (1952).
4. WOLE SOYINKA, DEATH AND THE KING’S HORSEMAN (1975).
5. TONI MORRISON, BELOVED (1987).
6. CHIMAMANDA NGOZI ADICHIE, AMERICANAH (2013).
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and across race?7  And would I have focused much of my academic
energy on race and racism?8  Unlikely.  Would I have been called to
organize this symposium on “50 Years of Loving: Seeking Justice
Through Love and Relationships?”  Probably not.

In writing this essay in preparation for “50 Years of Loving,” I
was drawn to explore the root of the social construction that we call
race—a set of attitudes, norms, and yes laws—that have constructed
our social interactions so as to abundantly advantage some of us and
profoundly disadvantage others.  Beneath those resource, status, and
power differentials lies a foundation of psychological and ethical sepa-
ration of human beings who live and work side by side. Loving desta-
bilizes that foundation by eroding the stance of Other on which race is
built.

THE DISRUPTIVE EFFECTS OF LOVING

For much of our nation’s history, cultural norms and formal law
actively constructed barriers between people of different races—or
funneled permissible relationships into channels with strong power-
over currents.  People were either separate or locked into patterns of
racial hierarchy.  Everyone knew the rules of engagement: how to act
and how not to act.  Richard and Mildred Loving disrupted these rules
with a relationship in a different mode.  White men and Black women
together have a long history in this country—in Virginia and else-
where.  Think Thomas Jefferson and Sally Hemings.  But a White
man marrying a Black woman—that is a different story.

In the 50 years since Loving v. Virginia,9 the right to marry some-
one of a different race has put down roots.  “Nearly 15 percent, or one
in seven, of all new marriages in 2008 were between people of differ-
ent races or ethnicities.”10  The effects of these interracial marriages
extend out into our families.  “[M]ore than a third of all adults sur-
veyed reported having a family member whose spouse is of a different

7. CHALLENGING RACISM, www.challengingracism.org (last visited Mar. 23, 2017).
See also Palma Joy Strand, Fixing the System, Not the Kids, in TIMOTHY COTMAN JR.,
ALVIN L. CRAWLEY, CHERYL ROBINSON, ROBERT G. SMITH, MARTY SWAIM & PALMA JOY

STRAND, GAINING ON THE GAP: CHANGING HEARTS, MINDS, AND PRACTICE 63-84 (2011).
8. See, e.g., Palma Joy Strand, East Palo Alto: A Community Divided, 4 STANFORD

ENV. L. SOC’Y ANN. 119, 119-29 (1982); Palma Joy Strand, Inheriting Inequality: Wealth,
Race, and the Laws of Succession, 89 OREGON L. REV. 453, 453-504 (2010); Palma Joy
Strand, Is Brown Holding Us Back? Moving Forward, Six Decades Later: Visionary
States, Civic Locals, and Trusted Schools and Teachers, 23 KANSAS J.L. & PUB. POL’Y
283, 283-344 (2014); Palma Joy Strand, Racism 4.0, Civity, and Re-Constitution, 42
HASTINGS CONST. L.Q. 763, 763-98 (2015); Palma Joy Strand, ‘Mirror, Mirror, on the
Wall . . .’: Reflections on Fairness and Housing in the Omaha-Council Bluffs Region, 50
CREIGHTON L. REV. 183, 183-247 (2017).

9. 388 U.S. 1 (1967).
10. JOHN A. POWELL, RACING TO JUSTICE 36 (2012).
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race or ethnicity—up from less than a quarter of respondents in
2005.”11  We have moved beyond “Guess Who’s Coming to Dinner?” to
many of us having folks of more than one race around our
Thanksgiving table.

Along with different-race spouses and extended family members,
there have been children.  “The share of multiracial babies has risen
from 1% in 1970 to 10% in 2013.”12  This baby boom has translated
into a cohort of young multiracial Americans: “Among all multiracial
Americans, the median age is 19, compared with 38 for single-race
Americans.”13  Overall, in 2013, approximately nine million Ameri-
cans—6.9% of the population—identified with more than one race, an
option the United States Census Bureau first provided in 2000.14

When my husband and I filled out the 1990 census, we had to choose
between “Black,” “White,” and “Other” for our two daughters born in
1987 and 1989.  By the time we filled out the 2000 census, we could
check both “Black” and “White” for them as well as for our son born in
1991.15

These multiracial babies, children, and young adults have re-
wired the social equivalent of neural pathways with respect to race.
Families of all races and ethnicities have embraced and loved “mixed”
kids.  Members of the broader community have been open and have
made a place for them.

I am thinking here particularly of White families and of members
of the broader White community.  I am thinking of my father, who
grew up in a small community of mostly Swedish ancestry in Iowa in
the 1920s and 1930s and did not see a “colored” person until he was in
high school.  I am thinking of him holding my biracial children on his
lap as he read to them, holding them just as he held my sisters and me
when we were children.  I am thinking of the woman at the National
Park Service’s Claude Moore Colonial Farm who eventually welcomed
one of my kids into their apprentice program in which children dress
in colonial garb and become part of the living history working farm
exhibit.  Though she initially did not want to deal with the fact of race

11. Id.
12. Multiracial in America, PEW RES. CTR. (June 11, 2015), www.pewsocialtrends.

org/2015/06/11/multiracial-in-america/.
13. Chapter 1: Race and Multiracial Americans in the U.S. Census, PEW RESEARCH

CTR. (June 11, 2015), http://www.pewsocialtrends.org/2015/06/11/chapter-1-race-and-
multiracial-americans-in-the-u-s-census/.

14. Multiracial in America, PEW RES. CTR. (June 11, 2015), www.pewsocialtrends
.org/2015/06/11/multiracial-in-america/; Chapter 1: Race and Multiracial Americans in
the U.S. Census, PEW RES. CTR. (June 11, 2015), http://www.pewsocialtrends.org/2015/
06/11/chapter-1-race-and-multiracial-americans-in-the-u-s-census/.

15. Major Differences in Subject-Matter Content Between the 1990 and 2000 Census
Questionnaires, U.S. CENSUS BUREAU, https://www.census.gov/population/www/cen
2000/90vs00/ (last visited Mar. 24, 2017).
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in 1771, she overcame her reluctance and opened the Farm’s free-
ranging and barefoot world to my 20th-century daughter.

For White people, Black people have long been Other. Loving er-
odes that Otherness.

RACE AS OTHERING

In the United States Supreme Court’s Loving v. Virginia16 opin-
ion, Chief Justice Earl Warren speaking for the unanimous Court re-
vealed the wizard standing behind the curtain of Virginia’s anti-
miscegenation law: “The fact that Virginia prohibits only interracial
marriages involving white persons demonstrates that the racial classi-
fications must stand on their own justifications, as measures designed
to maintain White Supremacy.”17

Throughout our history, White advantage and Black disadvan-
tage have both contributed to the racially skewed distribution of re-
sources.  White Supremacy and Racial Othering underlie the racial
power gradient that privileges and normalizes White while sup-
pressing and marginalizing Black—and other designations deemed
non-White.

A generation ago, historian Edmund Morgan traced a sinister
connection between Black slavery and the aspirations of equality ar-
ticulated at the beginning of the nation, especially by the Virginia pa-
triots.18  White men of property felt comfortable declaring that “all
men are created equal” because slavery ensured that a substantial
proportion of the population would remain in perpetuity at the bottom
of the social and economic pyramid.  Because poor Whites could be
“equal” racially, they accepted economic inequality.  African-Ameri-
cans were unequal on both fronts.

Writing just a few years later, legal historian and future judge
Leon Higginbotham, Jr., transposed this observation from the political
to the legal sphere: “[W]hen the legal process establishes a right of one
particular person, group, or institution, it simultaneously imposes a
restraint on those whose preferences impinge on the right established.
Ultimately, the legal process has always acted as an expression of so-
cial control.”19  Higginbotham exposed how the juxtaposition of the
American ideals of liberty and equality with the American reality of
slavery created a dissonance in our political psyche.  White colonists

16. 388 U.S. 1 (1967).
17. Loving v. Virginia, 388 U.S. 1, 11 (1967).
18. EDMUND MORGAN, AMERICAN SLAVERY, AMERICAN FREEDOM (1975).
19. A. LEON HIGGINBOTHAM, JR., IN THE MATTER OF COLOR: RACE & THE AMERICAN

LEGAL PROCESS: THE COLONIAL PERIOD 13 (1978).
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condemned rule without representation by King George III as “slav-
ery” while excluding Black slavery from their protests.20

Yet the Declaration of Independence declared not that “all white
men” but that “all men are created equal.”  By its very language, the
Declaration of Independence introduced to the nation, from its incep-
tion, the problem of a “moral overstrain,” a burden from which it has
ever since suffered in varying degrees—that “tension caused between
high ideals and low achievement, between the American creed includ-
ing equalitarian individualism and the historical reality of unjust, un-
equal and class treatment for blacks.”21

The bifurcation of rhetoric and reality was not accidental.  Histo-
rian Robert Parkinson has traced in detail how the founding fathers
actively constructed revolutionary unity against Britain by tying Brit-
ain to Black slave insurrections in the South and Native resistance on
the Western frontier.22  Political support for independence coalesced
around fears of Black revolts against slavery and Native American ac-
tions to protect traditional lands.  White colonists and settlers banded
together in significant part because patriot newspapers highlighted
threats of violence from disfavored groups within or on the colonies’
borders and emphasized alliances between those groups and the Brit-
ish.  In the face of these intimidating enemies, the colonies drew to-
gether and the causes of revolution and independence flourished.23

The unity of the White patriots was forged in opposition to fear and
exclusion of Blacks and Natives.

When Thomas Jefferson, slaveholder and patriot, wrote “We hold
these truths to be self-evident” in the Declaration of Independence,
the “We” included neither Black persons who were enslaved nor Na-
tive Americans resisting the Western colonial expansion.  Linda Bol-
ton, professor of American Literature, views the Declaration and other
texts of our national founding through the lens of the ethics of Em-
manuel Levinas.24  Levinas’s work centers around the responsibility
every person has to the Other, not to confine them by “know”ing but to
embrace their unknowable difference or “alterity.”25  Referring to Jef-
ferson, Bolton frames race in terms of Levinas’s Other: “Here, at the
dawn of the American experiment, is the presence of the Other human
whose rights to freedom are categorically denied through the laws of

20. Id. at 375-76.
21. Id. at 384 (citation omitted).
22. ROBERT G. PARKINSON, COMMON CAUSE: CREATING RACE AND NATION IN THE

AMERICAN REVOLUTION (2016).
23. See HIGGINBOTHAM, supra note 19, at 9.
24. LINDA BOLTON, FACING THE OTHER: ETHICAL DISRUPTION AND THE AMERICAN

MIND (2004).
25. Id. at 2-15.
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enslavement. This Other is already deprived of the Declaration’s ex-
plicit promises of freedom.”26

Bolton views the Levinasian perspective as challenging the as-
serted individual freedoms of the Declaration and pointing toward an
ethics of justice.

If the covenant of the republic is sealed in the name of free-
dom and not in the prior responsibility and obligation that
the possibility of justice entails, it runs the risk of becoming a
linguistic promise that permits and, at its worst, sanctions
the persecution and death of the Other.27

Descriptively, the Declaration formed an essential part of a dominant
(White) national identity that has consistently visited disadvantage,
including persecution and death, on people who have been Othered
through race.

The contemporary conclusion about race is that it is socially con-
structed.  Biological and other criteria that have been advanced over
time do not hold up to careful scrutiny of the evidence.  But acknowl-
edging that race is a social construction does not explain why it was
socially constructed—what purpose race served and serves, what it
was socially constructed to accomplish.

Looking at the broad brush of United States history, race has
been the social construction that facilitated economic exploitation—
first of people of African ancestry and then of Chinese and Mexican
workers in the 19th and 20th centuries.  Race has been the social con-
struction that justified territorial expansion and dominion—over Na-
tive Americans beginning shortly after Europeans arrived on this
continent and over Mexicans in the 19th century.  By signifying Oth-
erness, race marked off entire groups of people who were socially des-
ignated as objects to be used to further the social (White) Us.

White Supremacy, named by Chief Justice Warren in Loving, de-
scribes a social order in which racial Whiteness is the condition for
membership in the Us.  And an integral aspect of Whiteness is the
Othering of all those who are not raced White.  Fundamentally,
Whiteness calls for members of the Us to look away from the per-
sonhood and humanity of those who are not-Us, those who are Other.

Peggy McIntosh, in her 1988 touchstone essay on White Privilege,
identifies myriad important and trivial privileges of Whiteness.28  I
have previously identified number sixteen as core to the phenomenon
of White Privilege: “I can remain oblivious of the language and cus-

26. Id. at 1-2. See also HIGGINBOTHAM, supra note 19, at 9-10.
27. BOLTON, supra note 24, at 123.
28. PEGGY MCINTOSH, WHITE PRIVILEGE: UNPACKING THE INVISIBLE KNAPSACK,

https://www.deanza.edu/faculty/lewisjulie/White%20Priviledge%20Unpacking%20the%
20Invisible%20Knapsack.pdf (last visited Mar. 24, 2017).
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toms of persons of color who constitute the world’s majority without
feeling in my culture any penalty for such oblivion.”29  This quality of
being oblivious to persons of color—to racial Others—is core to the
phenomenon of White Privilege because it describes the essence of
race.  Race is Othering, and Othering is by definition objectifying peo-
ple.  The quintessence of Whiteness is willful or blithe or careless igno-
rance and a studied lack of curiosity to address that ignorance.
Whiteness goes beyond individual failure to “see”30 other people as
fellow human beings; Whiteness is constituted by the social demand
for this failure.  The price of being a member of the White Us is prac-
ticing the not-seeing of people who are not White.

FROM JOHN BROWN TO RICHARD AND MILDRED LOVING

John Brown is an uncomfortable character in our racial history: a
White man who not only took up the abolitionist cause but killed and
was killed for it.  The ill-fated homicidal raid that he led on the United
States armory at Harpers Ferry in 1859 and his subsequent trial and
execution anticipated and perhaps helped to precipitate the Civil War.
Do we today condemn him for his unapologetic violence or do we ap-
plaud him for the depth of his commitment to a just crusade?

Bolton brings Levinas’s ethics of the Other to the Brown story.
Bolton puts to the side Brown’s prior bloody history in Kansas, where
he murdered pro-slavery settlers;31 she also brackets accounts of his
uncompromising and perhaps unbalanced religious beliefs and in-
sanity.32  Focusing on the raid at Harpers Ferry and its consequences,
she cuts to the core of the convictions that motivated Brown, convic-
tions that he expressed in his answer at his trial for murder and trea-
son to the question “How do you justify your acts?”  Brown responded:
“I think, my friend, you are guilty of a great wrong against God and
humanity—I say it without wishing to be offensive—and it would be
perfectly right for any one to interfere with you so far as to free those
you willfully and wickedly hold in bondage.”33

Bolton portrays John Brown as a free White man who sees the
enslaved Black Other.  Brown perceives the fundamental violence en-
acted by the state upon the Other.  Acting in solidarity with the Other,
he undertakes what might be considered an ethical act of violence34

29. Strand, Racism 4.0, supra note 8, at 773.
30. “See” in the respect sense. Palma Joy Strand, The Civic Underpinnings of Legal

Change: Gay Rights, Abortion, and Gun Control, 21 TEMPLE POL. & CIV. RIGHTS L. REV.
117, 137-38 (2011).

31. BOLTON, supra note 24, at 188-89.
32. Id. at 191-92.
33. Id. at 177-78.
34. Id. at 189.
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directed at the state.  Though his act is criminal, it is also ethically
disruptive of the unjust laws of the state.  In his final statement before
sentencing, Brown said:

I believe that to have interfered as I have done in behalf of
His despised poor, is no wrong, but right. Now, if it is deemed
necessary that I should forfeit my life for the furtherance of
the ends of justice, and mingle my blood with the blood of mil-
lions in this slave country whose rights are disregarded by
wicked, cruel, and unjust enactments, I say let it be done.35

Bolton frames this declaration in Levinasian terms: “When the
state is ‘evil,’ when the state emerges as the ‘executioner’ whose insti-
tutional violence persecutes ‘the third party,’ then justice demands my
intervention . . . .”36

John Brown died in December 1859 at Charles Town, now in the
State of West Virginia, but then in the Commonwealth of Virginia.
Almost one hundred years later in June 1958, Richard Loving and
Mildred Jeter, residents of Virginia, traveled to Washington, D.C. and
got married.  Brown was a crusader.  The Lovings only reluctantly
picked up the gauntlet of racial reform.  Brown acted with violence.
The Lovings acted with love.

And yet, ultimately, Bolton concludes, “The ethical meaning of
John Brown stems from his unique willingness to stand against the
state and to assert, with the full force of his person, the primacy of
justice before the privilege of freedom.”37  Brown rejected the deal that
was cut at the nation’s founding in which the freedom bought for some
by the Declaration of Independence was “purchased at the cost of the
Other’s persecution.”38

Bolton refers to the “hysteria”39 that surrounds John Brown in
the American psyche.  How, ultimately, are we to interpret the actions
of a White man attempting to lead a (Black) slave revolt?  Bolton re-
sponds, “[O]ne can argue that he ultimately performs what Derrida
calls a ‘strategy of rupture,’ one designed to contest the ‘given order of
the law’ (as well as its judicial authority) in order to open the way for
the creation of a new and more just law.”40

Though the acts of John Brown and the acts of Richard and Mil-
dred Loving are categorically opposite—John Brown’s violence con-

35. Id. at 183.  In Bolton’s view, “Brown’s own words transformed him from a failed
hero into America’s greatest criminal, into the guilty American. His redefinition of his
own guilt—and his embrace of that guilt—turned his violent act from a historical side-
light into a culturally significant moment.” Id. at 198.

36. Id. at 192.
37. Id. at 198.
38. Id. at 2.
39. Id. at 175.
40. Id. at 176.
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trasts to the Lovings’ love—there are fundamental similarities in
these two acts of resistance, 100 years apart.  Both John Brown and
the Lovings, in Bolton’s words, stood “against the state,” and both “as-
serted the primacy of justice.”41  And the wellspring of both acts of
resistance was rejection and transcendence of the Othering that is
race’s essential function.

The persistent defense in Loving v. Virginia42 by the Common-
wealth of Virginia of its anti-miscegenation law all the way through
the appeal to the United States Supreme Court communicates a con-
viction that the stakes were high.  The Supreme Court named those
stakes: the maintenance of White Supremacy.  Interracial marriage is
unlike interracial liaisons and interracial rape in the context of slav-
ery or the culture of racial violence that persisted in the nation follow-
ing slavery.  It is unlike friendship or collegiality or even fellow
citizenship across racial lines.  Interracial marriage directly confronts
and negates racial Othering.

Yet that confrontation is qualitatively different from John
Brown’s direct attack on the racial Othering of slavery.  The interra-
cial marriage of the Lovings offers instead the possibility of transform-
ing the meaning of Othering, of shifting the traditional social practices
and norms of Othering.

THE LOVING TRANSFORMATION OF RACIAL OTHERING—
“FIRST GENERATION”

One of my favorite novels is Bessie Head’s When Rain Clouds
Gather.43  Set in 1960s Botswana, the book tells the story of Makhaya,
a South African revolutionary on the run from apartheid who finds
sanctuary in the small agricultural village of Golema Mmidi.
Makhaya becomes involved in the efforts of European agriculturalist
Gilbert to bring more effective farming methods to the village.
Makhaya ends up in the middle of a conflict between the traditional
tribal chief and the people of Golema Mmidi.  And he falls in love with
Paulina Sebeso, a leader of the women of the village who do the actual
work of farming.

Over the arc of the story, Makhaya evolves from a man motivated
by a cause to a man caught up in the web of everyday life and relation-
ship.  As the book ends, the omniscient narrator predicts that
“Makhaya would find, in spite of himself, that he had to live and give

41. Id. at 198.
42. 388 U.S. 1 (1967).
43. BESSIE HEAD, WHEN RAIN CLOUDS GATHER (1995).
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up his morbid speculations on oppressors and oppressed.”44  Looking
ahead,

the Good God cast one last look at Makhaya, whom he in-
tended revenging almightily for his silent threat to knock him
down. He would so much entangle this stupid young man
with marriage and babies and children that he would always
have to think, not twice but several hundred times, before he
came to knocking anyone down.45

Marriage, as Bessie Head wisely observes, consists not only of
daily interactions with another person but of days of daily interac-
tions.  These interactions, which range from the mundane to the mo-
mentous, weave over time a tapestry of many threads.  Marriage is
entanglement.  The repetition and variation involved in marriage cre-
ate of one’s spouse not simply a three—but a four-dimensional per-
son—a living, breathing human being encountered over time.
Marriages, moreover, involve love and trust, relational qualities that
grow out of vulnerability and generosity and trustworthiness.

The complex reality of everyday shared lives erodes the founda-
tion for Othering not simply in the John Brown sense of standing with
the Other but in the deeper sense of being interconnected with the
Other.  It is in this latter sense that a marriage such as the Lovings’
transforms not only one’s perceptions of and interactions with an
Other but the very experience of Othering itself.

Professor of English Grant Jenkins explores the experience of en-
countering the Other through the writing of poets and other African
and African-American artists and thinkers.  According to Jenkins, the
Western experience centers on the individual (White) subject, who ex-
ists in a long tradition in which Black persons are defined and viewed
as the Other.  The African and African-American experience rotates
this perspective 180 degrees, viewing and understanding the world
from a place of Otherness.

Drawing from renowned writers such as W.E.B. DuBois and
Frantz Fanon and from less familiar poets such as mid-20th century
American writer and educator Melvin Tolson46 and contemporary Na-
tional Book Award winner (Poetry) Nathaniel Mackey,47 Jenkins
pieces together a transfigured understanding and experience of Other-
ness that is grounded in perceptions of the world from the stance of
the Othered.  “Tolson rejects the position that to be the Other is

44. Id. at 184.
45. Id. at 184-85.
46. See Grant Jenkins, Melvin B. Tolson’s Ethical Experiment and The Philosophy

of Otherness, FLASHPOINT, http://www.flashpointmag.com/jenktol.htm (last visited Apr.
5, 2017).

47. See Jenkins (Mackey), supra note 1.
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anathema; instead he embraces the position of otherness (or alterity)
as ethical and welcomes what is other . . . .”48  For Mackey, “[i]nstead
of signifying only a negative and inferior position imposed upon a per-
son from some hegemonic power, ‘Other’ . . . represents an unavoida-
ble absence inherent in the very ‘texture of things’ . . . [which]
demands a response, a responsibility, an ‘indebtedness,’” as evoked by
the passage with which this essay began:49

we were and by that
touched “I-ness” to “I-ness,”

inward, wombed inducement
arced into “us-ness,”

otherness, nothingness.50

Citing Senegalese poet and political figure Leopold Sedar
Senghor, Jenkins affirms “that there is not just one kind of other-
ness . . . based on negativity.”51  While the European approach to the
Other is “cannibalistic,” the “African . . . ‘discovers the Other . . . .’ ”52

Otherness and difference invite curiosity rather than conquest.
“Mackey,” according to Jenkins, “finds in African sources an alterna-
tive way of being a subject in the world, a nonimperial, nonuniversal-
izing way, and he also finds an oppositional poetics that seeks, rather
than rejects or assimilates, the Other.”53  The African word ubuntu
captures a world view in which the individual and the community are
intertwined: “I am because we are, and since we are, therefore I am.”54

Otherness is not only “excluding people from power . . . .”55  Otherness
and Othering also offer a stance for a certain kind of disorder that can
“disrupt the dominant political order.”56

Jenkins grounds the posture of discovery toward Others in an Af-
rican ethics that recognizes the connectedness of individual humans
with the larger community.  At the same time, Jenkins recognizes the
existence of a European strain of relational ethics.  Like Bolton, he
highlights the work of Emmanuel Levinas.  “[T]he Other takes on a
positive valence in the work of these [African and African-American]
writers, a valence that resembles Emmanuel Levinas’s ethical notion

48. Jenkins (Tolson), supra note 46.
49. Jenkins (Mackey), supra note 1, at 39.
50. Jenkins (Mackey), supra note 1, at 42.  Jenkins quotes NATHANIEL MACKEY,

SCHOOL OF UDHRA (1993).
51. Jenkins (Tolson), supra note 46.
52. Jenkins (Tolson), supra note 46.
53. Jenkins (Mackey), supra note 1, at 36.
54. Id. at 40.
55. Id. at 39.
56. Id. at 40.



632 CREIGHTON LAW REVIEW [Vol. 50

of the Other . . . [in which] the Other holds the moral high-ground and
demands ethical response, responsibility, from the self.”57

This Black or African discovery approach to Others is accessible
and workable.  And it is, I venture to say, the general attitude toward
an individual Other who shares one’s everyday life.  But having
adopted this attitude toward one racial Other, as happens in an inter-
racial marriage, it is natural to extend that same attitude toward ra-
cial Others outside of the marriage.  This, as the Commonwealth of
Virginia and the United States Supreme Court both recognized in
Loving v. Virginia,58 has the potential for destabilizing the foundation
of Otherness on which White Supremacy is erected.

THE LOVING TRANSFORMATION OF RACIAL OTHERING—
“SECOND GENERATION”

While the story of Richard and Mildred Loving challenges the
White Supremacist narrative of Othering people of color, it also falls
within the structure of that narrative.  White encounters Black
(though Mildred self-identified as Native American59).  Despite the
plot line and denouement departing from the standard template, the
protagonists embody familiar identities of Us and racial Other.

Loving children, however, create a new narrative. Loving chil-
dren are biracial, multiracial, mixed.  People with mixed ancestry
have existed since before the founding of the nation, but the logic of
race required the creation of categories that separated even the mix-
tures.  Quadroon, octoroon, mulatto, mestizo—these are just some of
the pigeonholes that were created to hold distinct individuals who did
not fit neatly into the paradigmatic racial constructions.

Loving children, in contrast, have moved from being literally la-
beled “Other” in racial terms to being White and Black, Black and
Asian, Asian and Native, Native and White—and more.  In the 2010
census there were fifty-seven possible racial combinations along with
six single racial categories.60  The pre-Loving v. Virginia61 pige-
onholes of separation have given way to additive and overlapping
collages.

Biracial, multiracial, mixed people may identify with one of the
traditional solo racial categories.  Historically, mixed individuals with

57. Jenkins (Tolson), supra note 46.
58. 388 U.S. 1 (1967).
59. Arica Coleman, What You Didn’t Know About Loving v. Virginia, TIME (June

10, 2016), http://time.com/4362508/loving-v-virginia-personas/.
60. PEW RES. CTR., MULTIRACIAL IN AMERICA: PROUD, DIVERSE AND GROWING IN

NUMBERS 20 (June 11, 2015), http://www.pewsocialtrends.org/files/2015/06/2015-06-
11_multiracial-in-america_final-updated.pdf.

61. 388 U.S. 1 (1967).
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Black ancestry experienced life as Black.  But many multiracial people
feel comfortable with multiple racial identities. Loving children, for
example, might identify with Black and with White while also identi-
fying as biracial, which is a different racial experience today than ei-
ther Black or White.  Not surprisingly, multiracial people are more
likely to cross racial boundaries than single-race people.62

The experience of growing up in a multi-racial family has many of
the de-Othering effects of an interracial Loving marriage.  More
deeply, mixed racial identity at its core negates racial Othering.  In-
stead of one of Us encountering an Other, one person inhabits both
experiences.  The straitjacket of a single racial identity opens up into
the possibility of multiple racial selves.

People with multiracial identities are effective boundary-crossers,
“function[ing] effectively within both minority and majority environ-
ments.”63  People with multiple identities have a greater capacity to
build coalitions with others so as to propel social movements for-
ward.64  “[B]eing mixed makes it harder to fall back on the tribal iden-
tities that have guided so much of human history, and that are now
resurgent. Your background pushes you to construct a worldview that
transcends the tribal.”65

In the United States, tribal is racial.  Race continues to drive our
politics today,66 which reminds us that racial Othering continues to
have powerful effects within the nation.67  Over the next generation,
however, the proportion of the United States population that is multi-
racial is projected to more than double—from seven percent today to

62. PEW RES. CTR., MULTIRACIAL IN AMERICA: PROUD, DIVERSE AND GROWING IN

NUMBERS 71-73 (June 11, 2015), http://www.pewsocialtrends.org/files/2015/06/2015-06-
11_multiracial-in-america_final-updated.pdf.

63. Sarah Gaither, “Mixed” Results: Multiracial Research and Identity Explora-
tions, 24 CURRENT DIRECTIONS IN PSYCHOL. SCI. 114, 115 (2015), http://journals.sagepub
.com/doi/pdf/10.1177/0963721414558115.

64. See, e.g., Edwina Barvosa-Carter, Multiple Identity and Coalition Building:
How Identity Differences within Us Enable Radical Alliances among Us, in FORGING

RADICAL ALLIANCES ACROSS DIFFERENCE: COALITION POLITICS FOR THE NEW MILLENIUM

21 (Jill M. Bystydzienski & Steven P. Schacht eds., 2001) (stating multiple identities
facilitate coalition-building, create synergies between identity formation and commu-
nity building, and allow for flexibility within coalitions as various identity frames come
to the fore or recede into the background).

65. Moises Velasquez-Manoff, What Biracial People Know, N.Y. TIMES (Mar. 4,
2017).

66. See, e.g., Avidit Archaya et al., The Political Legacy of American Slavery, 78 J.
POLS. 621 (2016).

67. See, e.g., Chris Ladd, Unspeakable Realities Block Universal Health Coverage
in America, FORBES (Mar. 13, 2017), https://www.forbes.com/sites/chrisladd/2017/03/13/
unspeakable-realities-block-universal-health-coverage-in-the-us/#3302148e186a (refer-
ring to broad range of government-supported health and welfare benefits that predomi-
nantly benefit White Americans as “white socialism”).
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about twenty percent in 2050.68  This demographic shift and its rela-
tional and identity effects offer the potential to diminish the potency of
race as an Othering construct.  Growing recognition of the value of
difference and inclusivity beckon in this direction.69  Heterogeneous
groups and diverse systems are less susceptible to groupthink and
have greater potential for creativity than “all on the same page” collec-
tives.70  At the same time, contemporary calls for suppressing “iden-
tity politics”71 echo discomfort with this evolving sense of a healthy
social dynamic grounded in difference.  We are at a national inflection
point with respect to race.

THE NEXT 50 YEARS

The late philosopher-sociologist Zygmunt Bauman wrote of the so-
cial dismissal of people that tolerates “wasted lives”72 in the United
States system of mass incarceration,73 which perpetuates the histori-
cal Othering of race,74 and of the globalizing economy that is less and
less invested in the health and well-being of individual communities
and the people within them.  Pope Francis has invoked Bauman in
calling for a “ ‘social economy’ that invests in people and opens access
to ownership and opportunity by spreading work . . . [The Pope] wants
a vigorous civil society that holds both state and market to account.”75

Othering legitimates wasted lives.  Eroding the stance of Othering, in
contrast, opens the door to social and economic transformation.

In 2008, on the 40th anniversary of Loving, Mildred Loving issued
a statement in support of same-sex marriage:

I am still not a political person, but I am proud that Richard’s
and my name is on a court case that can help reinforce the
love, the commitment, the fairness, and the family that so
many people, black or white, young or old, gay or straight

68. Valasquez-Manoff, supra note 65.
69. See, e.g., MARTIN DAVIDSON, THE END OF DIVERSITY AS WE KNOW IT: WHY DI-

VERSITY EFFORTS FAIL AND HOW LEVERAGING DIFFERENCE CAN SUCCEED (2011).
70. See, e.g., KEITH SAWYER, GROUP GENIUS: THE CREATIVE POWER OF COLLABORA-

TION (2007); JAMES SUROWIECKI, THE WISDOM OF CROWDS: WHY THE MANY ARE SMARTER

THAN THE FEW AND HOW COLLECTIVE WISDOM SHAPES BUSINESS, ECONOMIES, SOCIETIES,
AND NATIONS (2004).

71. See, e.g., Mark Lilla, The End of Identity Liberalism, N.Y. TIMES (Nov. 18,
2016), https://www.nytimes.com/2016/11/20/opinion/sunday/the-end-of-identity-liber-
alism.html?_r=0.

72. ZYGMUNT BAUMAN, WASTED LIVES: MODERNITY AND ITS OUTCASTS (2004).
73. Zygmunt Bauman, Social Uses of Law and Order, in CRIMINOLOGY AND SOCIAL

THEORY 23, 39 (David Garland & Richard Sparks eds., 2000).
74. See, e.g., MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN

THE AGE OF COLORBLINDNESS (2010).
75. Austen Ivereigh, Is the Pope the Anti-Trump?. N.Y. TIMES (Mar. 4, 2017),

https://www.nytimes.com/2017/03/04/opinion/sunday/is-the-pope-the-anti-trump.html.
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seek in life. I support the freedom to marry for all.  That’s
what Loving, and loving, are all about.76

We usually think of politics as the affairs or business of govern-
ment.  But as its dictionary definition indicates, politics more broadly
involves “the total complex of relations between people living in
society.”77

In the latter sense, the Lovings were profoundly political people.
As are we all.  How we are with each other—that is politics.  When we
accept the social, legal, and institutional structures that perpetuate
“wasted lives,” we accept a practice of Othering that releases Us from
responsibility by denying the personhood of Others.

The Lovings and Loving v. Virginia78 opened up a path toward a
different way of being with Others.  We can create a politics of open-
ness and commitment to Others.  We can continue to move toward
Othering in the Loving mode of discovering Others who are different
through curiosity, attention, respect, and empathy.

If we choose.

76. Mildred Loving, 40 Years Later, THE ATLANTIC – THE DAILY DISH (June 18,
2007), https://www.theatlantic.com/daily-dish/archive/2007/06/mildred-loving-40-years-
later/227582/.

77. Politics, MERRIAM-WEBSTER, https://www.merriam-webster.com/dictionary/poli
tics.

78. 388 U.S. 1 (1967).
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PERSONAL REFLECTION ON
50 YEARS OF LOVING:

CREATING SPACES OF DIFFERENCES BY
DEMANDING “THE RIGHT TO OPACITY”1

JACQUELINE N. FONT-GUZMÁN†

“Diversity, which is neither chaos nor sterility, means the
human spirit’s striving for a cross-cultural relationship, with-
out universalist transcendence. Diversity needs the presence of
peoples, no longer as objects to be swallowed up, but with the
intention of creating a new relationship. Sameness requires
fixed Being, Diversity establishes Becoming . . . . As Sameness
rises within the fascination with the individual, Diversity is
spread through the dynamism of communities . . . . Sameness
is sublimated difference; Diversity is accepted difference.”

—Édouard Glissant2

I am from the Caribbean, specifically Puerto Rico.  Puerto Rico
has the unfortunate distinction of being the oldest colony in the world
and as part of that history I have learned to create spaces of existence
that oscillate between “difference” and “Otherness.”3  While the Lov-
ings in Loving v. Virginia4 experienced this oscillation in the context
of interracial marriage between a white man and a black woman in
Caroline County, Virginia, I have experienced these spaces from the
perspective of a Puerto Rican woman.  It is from this standpoint that I

1. ÉDOUARD GLISSANT, POETICS OF RELATION 189 (2010).  Glissant was a
prominent poet and philosopher from Martinique and considered to be amongst the
most influential writers of the Caribbean.  For Glissant “sameness” (i.e., Western
Universalism) is at the root of Western imperialism.

† Professor of Law and Director of the Werner Institute, Creighton University
School of Law. Fulbright Scholar. B.A. Coe College (1984); M.H.A. Saint Louis Univer-
sity (1986); J.D. Interamericana University Law School (1995); Ph.D. Nova Southeast-
ern University (2011). This essay arose as a result of my participation in a symposium
that was organized by the 2040 Initiative and the Werner Institute, Creighton Univer-
sity School of Law—50 Years of Loving: Seeking Justice Through Love and Relation-
ships. I also want to thank every participant and speaker in the symposium for sharing
their experiences and co-creating a safe space of difference and Otherness.

2. ÉDOUARD GLISSANT, CARIBBEAN DISCOURSE: SELECTED ESSAYS 98 (1999).
3. In this article, I define difference as an identity constructed through highlight-

ing that which is different and Otherness as an identity that stems from difference as
an effect of power that is historically produced. See JACQUELINE N. FONT-GUZMÁN, EX-

PERIENCING PUERTO RICAN CITIZENSHIP AND CULTURAL NATIONALISM 115-17 (2015); Law-
rence Grossberg, Identity and Cultural Studies: Is That All There Is?, in QUESTIONS OF

CULTURAL IDENTITY 87, 87-107 (Stuart Hall & Paul Du Gay eds., reprint 1996).
4. 388 U.S. 1 (1967).
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reflect on the benefits of inhabiting spaces of differences and
Otherness.

Growing up in Puerto Rico in the 1960s and 1970s I remember
playing with kids of all colors and backgrounds.  I had the privilege of
Becoming into being in a space that was similar to Caroline County,
Virginia, where Mildred and Richard Loving lived and fell in love: a
space where connecting through difference and Otherness was al-
lowed.  This does not mean that I grew up in a space that was free of
discrimination or where all races were equally accepted.  I am aware
that I also had the privilege of being white and heterosexual.  My
black, gay, and lesbian friends had many challenges that I could not
claim to understand, then or ever.  However, as I reflect on my past,
staying with ambiguity and not feeling the need to understand al-
lowed me to take a non-reductionist approach in my relationship with
those who were different.  By refraining from fully understanding and
staying with uncertainty, I could connect with those who were differ-
ent without relating them to my norm and thus violently reducing
them to objects in need of being understood.  Without knowing it, I
was constructing a space of difference and Otherness.  In agreement
with Édouard Glissant, I believe that to have a relationship between
equals it is imperative that one demands “the right to opacity,” to not
be understood.5  In my community, our opacity was based on neither
opposition nor identification; it was based on invoking the right to
difference.

While in the United States the narratives and counter narratives
regarding the institutionalization and resistance to a lifetime of segre-
gation and oppression against Blacks was taking place as part of the
Civil Rights Movement, I was being taught in school that Puerto Ri-
cans were a mixed race—we were a mix of the Indian, Spanish, and
African races who were forced to come together and form a nation.  Of
course, race as a social construct means different things depending on
the context and location.  In the Puerto Rico of the 1960s and 1970s,
contrary to the United States, islanders equated race with nationality,
culture, or birthplace as opposed to exclusively skin color.6  Race in
Puerto Rico was far more flexible and fluid than in the United States;
skin color was not limited to black, or white, there were different
shades of blackness and whiteness.7  As a result, I experienced con-
necting through difference at a young age.  And in those occasions
when racism struck (which unfortunately happened more often than

5. GLISSANT, supra note 1, at 189-90.
6. Nancy S. Landale & R.S. Oropesa, White, Black, or Puerto Rican? Racial Self-

Identification among Mainland and Island Puerto Ricans, 8 SOC. FORCES 231, 233
(2002) (discussing social construction of race in Puerto Rico and the Caribbean).

7. See id. at 233.
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most Puerto Ricans are willing to accept), I was reminded of my mixed
origins through our culture of difference.  For example, a popular
phrase that is part of Puerto Rico’s vernacular culture is ¿Y tu agüela,
aonde dónde ejtá? (And your grandmother, where is she?).  The phrase
comes from the title of a poem by Fortunato Vizcarrondo, black Puerto
Rican, poet, and musician, which narrates the response of a black Pu-
erto Rican who is being called nigger:8

Yesterday you called me nigger
And today I will respond to you:
My momma sits in the living room
And your grandmother, where is she?

My hair is kinky
Yours’ is pure silk
Your poppa has straight hair
And your grandmother, where is she?
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .

You like dancing to the Foxrot
And I like the ‘Bruca Maniguá’
You like passing as white
And your grandmother, where is she?
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .9

The above excerpt clearly illustrates how the response to racism is a
reminder that all Puerto Ricans are a result of interracial “mixing.”
Even if the color of your skin is white or your hair is straight, being
Puerto Rican means being “mixed.”  You cannot hide from your black-
ness, even if it is not visible.  In my case, family and friends were a
constant reminder of the “mixed” racial spaces that I was constantly
entering and exiting.  While Loving disrupted pre-existing social sys-
tems of racial separation in the United States by legalizing interracial
marriage, in Puerto Rico the disruption was within and foundational
in the formation of our cultural nation.

8. The word nigger in the United States is a derogatory social construct that car-
ries with it centuries of oppression.  It frames a difference in skin color into a rationali-
zation for dehumanizing individuals.  However, the use of euphemisms is not the
answer.  Euphemisms are the most common and dangerous types of racism.  It is com-
mon because it “softens” racism, it is dangerous because it fails to name differences so
that they can be discussed in a respectful manner; it denies the right to opacity as de-
fined by Glissant and used in this reflection.  Oppressive social constructs must be
named if we are to disrupt them and create safe spaces of difference.  The excerpt of the
poem shared in this reflection—¿Y tu agüela, aonde dónde ejtá?— disrupts oppressive
social structures through naming difference and reclaims blackness as a difference to be
proud of.  It is in this spirit that I use the word nigger.

9. FORTUNATO VIZCARRONDO, ¿Y TU AGÜELA, AONDE DÓNDE EJTÁ? (1942). Trans-
lated by author.  To read the full Spanish version of the poem, http://www.elboricua
.com/Poem_Y%20tu%20abuela.html.
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My Otherness also constantly manifested itself through unequal
power relationships that have been (and continue to be) historically
produced in over 500 years of colonialism.10  Living in Puerto Rico I
had my own Jim Crow relationship with the United States.  In 1901
Downes v. Bidwell11 framed Puerto Ricans’ Otherness—Puerto Rico
was a “territory appurtenant and belonging to the United States, but
not a part of the United States.”  In spite of colonization, or maybe
because of it, in Puerto Rico I learned to live in a community that con-
nects through Otherness, difference, and diversity as opposed to same-
ness.  I learned the importance of inhabiting spaces of difference and
Otherness because my ontological and epistemological survival de-
pended upon it.  Glissant eloquently captured these survival needs:
While for the colonizer, insularism means confinement, for us in the
Caribbean it means a route toward liberation from being smothered;12

while the colonizer privileges sameness, in the Caribbean we privilege
difference.13

Typical of those who become into being through colonial oppres-
sion, I have also been in a flux between the Other (USA) and the We
(Puerto Rico).  I have “migrated” twice from Puerto Rico to the United
States.  As I came and went back and forth between two ports, I exper-
ienced how my differences (e.g., my accent) were not a connector; I did
not fit into “their” similarity.  While some see Otherness as dis-
empowering,14 Glissant saw it as an opportunity for resistance and
connection.  Throughout this symposium, we had the opportunity to
co-create and inhabit spaces of difference and opacity.  My hope is that
just as Loving had (and continues to have) ripple effects in disman-
tling systemic racism and narratives of oppression, participants in
this symposium are able to advance social justice in their communities
by creating spaces of differences in which oppressive narratives are
disrupted.

10. For an in-depth study of how over 500 years of colonialism has shaped how a
group of Puerto Ricans experience their citizenship and cultural nationalism see FONT-
GUZMÁN, supra note 3.

11. 182 U.S. 244, 287 (1901).
12. GLISSANT, supra note 2, at 139.
13. See id. at 97-98.
14. See Gayatari Chakravorty, Can the Subaltern Speak?, in COLONIAL DISCOURSE

AND POST-COLONIAL THEORY: A READER 66-111 (Patrick William & Laura Chrisman
eds., 1994) (explaining how through the process of “understanding” the oppressed, the
oppressor reduces the oppressed to their norm and system and the oppressed become an
object of knowledge).
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FROM LOVING V. VIRGINIA TO BARACK
OBAMA: THE SYMBOLIC

TIE THAT BINDS1

G. REGINALD DANIEL† AND JASMINE KELEKAY††

I. INTRODUCTION

The year 2017 marks the fiftieth anniversary of the 1967 United
States Supreme Court decision in Loving v. Virginia,2 which declared
anti-miscegenation laws to be unconstitutional.  For many, the Loving
decision represents a symbolic turning point in the history of United
States racial politics.  Some even celebrate the Loving decision and the
argued subsequent “biracial baby boom” as the beginning of a post-
racial United States.  Indeed, statistics indicating that fifteen percent
of all new marriages are interracial and polls suggesting that a major-
ity of Americans today approve of interracial marriage are cited as
evidence of the erosion of racial boundaries and tensions.  For many,
the 2008 election of Barack Hussein Obama, the offspring of an Afri-

1. This article borrows from material in RACE AND THE OBAMA PHENOMENON: THE

VISION OF A MORE PERFECT MULTIRACIAL UNION 1-40 (Reginald Daniel & Hettie
Williams eds., 2015).

† G. Reginald Daniel, Ph.D., Professor, Department of Sociology, University of
California, Santa Barbara.  Mr. Daniel has published numerous articles, chapters, and
books that cover the topic of race and multiraciality.  His books include More Than
Black? Multiracial Identity and the New Racial Order (2002), Race and Multiraciality in
Brazil and the United States: Converging Paths? (2006), and Machado de Assis: Multira-
cial Identity and the Brazilian Novelist (2012).  He is also co-editor of Race and the
Obama Phenomenon: The Vision of a More Perfect Multiracial Union (2014) and Editor
in Chief of the Journal of Critical Mixed Race Studies (“JCMRS”).  Since 1989, he has
taught “Betwixt and Between,” one of the first and longest-standing university courses
to deal specifically with the question of multiracial identity comparing the United
States with various parts of the world.  On June 16, 2012 he received the Loving Prize
at the 5th Annual Mixed Roots Film and Literary Festival in Los Angeles.  Established
in 2008, the prize was a commemoration of the June 12, 1967 Loving v. Virginia deci-
sion that removed the last laws prohibiting racial intermarriage.  It was awarded annu-
ally to outstanding artists, storytellers, and community leaders for inspirational
dedication to celebrating and illuminating the mixed racial and cultural experience.

†† Jasmine Kelekay is a Ph.D. student in the Department of Sociology at the Uni-
versity of California, Santa Barbara.  Her Master’s Thesis examines filmed police-citi-
zen encounters and explores the ways in which race becomes constructed and deployed
by police officers within such encounters to justify escalating aggression, as well as the
ways in which Black civilians express a legal and racial consciousness as they navigate
such interactions.  Her broader interests are in the relationship between racialization
and criminalization, with a particular focus on constructions of Blackness, the social
control of Black and African diasporic populations around the world, and the ways in
which Black and African diasporic communities construct and enact counter-hegemonic
identities in response to racial oppression.

2. 388 U.S. 1 (1967).
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can father and European American mother, as the forty-fourth Presi-
dent—and the first Black President—of the United States similarly
marked a symbolic victory affirming that racism has finally been over-
come and the United States is a truly post-racial society.  However,
the year 2017 also marks the end of Obama’s presidency and—impor-
tantly—the inauguration of Donald J. Trump as President of the
United States.  Consequently, we are not only forced to examine this
critical juncture in the history of United States racial politics, but are
also required to critically examine the past fifty years and ask the fol-
lowing question: to what extent have the symbolic victories of Loving
and the election of Obama been imbued with aspirations that have yet
to be fully actualized? Loving and the election of President Obama are
undoubtedly important milestones in the history of United States ju-
risprudence and racial politics.  Yet a careful analysis of interracial
marriage trends, the politics of mixed race identity, and the waves of
backlash against Obama’s presidency—which range from contesting
his legitimacy and opposing his political efforts to explicitly racist
rhetoric and the recent election of Donald Trump as President—sug-
gest that the post-racial potential promised by Loving has remained
more aspirational than actualized.  Accordingly, in order to under-
stand the legacy of Loving, we must think critically about interracial
intimacy and contemporary United States race relations, taking into
account the persistent inequities imbedded in the United States racial
order and the continued relevance of anti-Blackness in the struggles
for a more egalitarian society.

II. HYPODESCENT AND THE MONORACIAL IMPERATIVE

The rule of hypodescent is a social code designating racial group
membership of first-generation offspring of unions between White
Americans and Americans of color exclusively based on their back-
ground of color.  Successive generations of individuals who have White
American ancestry combined with a background of color have more
flexibility in terms of self-identification.  The one-drop rule of hy-
podescent designates as Black everyone with any African ancestry
(“one-drop of blood”).  It precludes any choice in self-identification and
ensures that all future offspring of African American ancestry are so-
cially designated and self-identified as Black.3  Beginning in the late
sixteenth century, the dominant Whites began enforcing rules of hy-
podescent as part of anti-miscegenation statutes aimed at punishing
and eventually prohibiting interracial intimacy, as well as defining

3. REGINALD DANIEL, MORE THAN BLACK? MULTIRACIAL IDENTITY AND THE NEW

RACIAL ORDER ix–xi, 16-17, 37 (2002); F. JAMES DAVIS, WHO IS BLACK? ONE NATION’S
DEFINITION 9, 15, 118 (1991).
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multiracial offspring as Black in an attempt to preserve White racial
“purity” and privilege.  By the middle of the eighteenth century, inter-
racial marriages in the Southern and some Northern colonies (and
eventually states) in Anglo-North America were proscribed and stig-
matized where they were not legally prohibited.4

During the early seventeenth century, African Americans were
comparatively small in numbers and the social distinction between
the White indentured servant and the Black slave was less precise
than the legal distinction between bonded and free.  There were no
laws against miscegenation despite strong prejudice against interra-
cial intimacy.5  Consequently, a small, but not insignificant, number
of indentured Europeans and enslaved Africans intermarried or
formed common-law unions.  They had legitimate offspring, alongside
more widespread clandestine and fleeting liaisons involving births
outside of wedlock.  Most of the latter were between White masters
and indentured or enslaved women of African descent and involved
coercive sexual relations as in extended concubinage or rape.  The off-
spring of these unions were considered slaves contingent upon the
slave status of the mother, not the rule of hypodescent.  Accordingly,
the rule did not increase the numbers of slaves, but rather, the num-
ber of Blacks whether enslaved or free.  Still the rule of hypodescent
conveniently functioned to exempt White landowners (particularly
slaveholders) from the legal obligation of passing on inheritance and
other benefits of paternity to their multiracial progeny.6

The ancestral quanta defining legal Blackness have varied over
time and according to locale.  Informal social perceptions and practices
of hypodescent were normative long before they were formalized in
law.  Statutes and court decisions were inevitably more precise than
social custom.7  The one-drop rule gained currency as the informal or

4. Darryl G. Barthe, Jr., Racial Revisionism, Caste Revisited: Whiteness, Black-
ness, and Barack Obama, in OBAMA AND THE BIRACIAL FACTOR: THE BATTLE FOR A NEW

AMERICAN MAJORITY 83-85 (Andrew J. Jolivétte ed., 2012); REGINALD DANIEL, RACE AND

MULTIRACIALITY IN BRAZIL AND THE UNITED STATES: CONVERGING PATHS? 89-92 (2006);
PEGGY PASCOE, WHAT COMES NATURALLY: MISCEGENATION LAW AND THE MAKING OF

RACE IN AMERICA 19-29 (2009); RANDALL KENNEDY, INTERRACIAL INTIMACIES: SEX, MAR-

RIAGE, IDENTITY, AND ADOPTION 41-69 (2003).
5. DANIEL, supra note 3, at 87; MARTHA HODES, WHITE WOMEN, BLACK MEN: IL-

LICIT SEX IN THE NINETEENTH-CENTURY SOUTH 1-15 (1997); PAUL SPICKARD, MIXED

BLOOD: INTERMARRIAGE AND ETHNIC IDENTITY IN TWENTIETH-CENTURY AMERICA 237
(1989); LAURENCE TENZER, A COMPLETELY NEW LOOK AT INTERRACIAL SEXUALITY: PUBLIC

OPINIONS AND SELECT COMMENTARIES 56-68 (1990).
6. DAVIS, supra note 3, at 9, 15 n.8.
7. Winthrop Jordan, Historical Origins of the One-Drop Racial Rule in the United

States, 1 J. CRITICAL MIXED RACE STUD. 98, 113-14 (2014); Daniel J. Sharfstein, Secret
History of Race in the United States, 112 YALE L.J. 1473, 1476-79 (2003).
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“commonsense”8 definition of Blackness between the seventeenth and
nineteenth centuries, but did not become a customary part of the legal
apparatus until the early twentieth century (circa 1915).9  The rule of
hypodescent has supported legal and informal barriers to racial equal-
ity in most aspects of social life.  At the turn of the twentieth century,
in Plessy v. Ferguson,10 these restrictions culminated with the institu-
tionalization of Jim Crow segregation.11

Beginning in the mid-1950s, those proscriptions began to be dis-
mantled.  They were accompanied by the passage of historic civil
rights legislation in the 1960s, including the landmark 1967 Loving v.
Virginia12 decision, which removed the last laws prohibiting interra-
cial marriage.13  In the aftermath of Loving, notions of racial purity
that supported the ideology of White supremacy were increasingly re-
pudiated.  Rules of hypodescent have since been removed from all
state statutes.  European Americans, nevertheless, maintain identi-
ties and privileges based on White racial exclusivity originating in hy-
podescent.  According to Lipsitz, European Americans continue to
uphold a “possessive investment in Whiteness.”14  This manifests it-
self by means of a matrix of practices that leads to significantly differ-
ent life chances along racial lines.  These outcomes are not merely the
byproducts of benign neglect.  They are also the cumulation of the pur-
poseful designs of Whites that assign people of different racial groups
to different social spaces.  This, in turn, results in grossly inequitable
access to education, employment, transportation, and housing.15

8. MICHAEL OMI & HOWARD WINANT, RACIAL FORMATION: FROM THE 1960S TO THE

1990S 106 (2d ed. 1994).
9. DANIEL, supra note 3, at 34-42; DANIEL, supra note 4 at viii-ix; DAVIS, supra

note 3, at 9-11, 55-58.
10. 163 U.S. 537 (1896).
11. Plessy v. Ferguson, 163 U.S. 537 (1896). See generally Mark Golub, Plessy as

“Passing”: Judicial Responses to Ambiguously Raced Bodies in Plessy v. Ferguson, 39 L.
& SOC’Y REV. 563 (2005); Rebecca J. Scott, Public Rights, Social Equality, and the Con-
ceptual Roots of the Plessy Challenge, 106 MICH. L. REV. 777, 782 (2008).

12. 388 U.S. 1 (1967).
13. There were several judicial antecedents, if not precedents, to Loving.  The legal

antecedents included Perez v. Sharp, 198 P.2d 17 (Cal. 1948), which removed anti-mis-
cegenation statutes in California, and McLaughlin v. Florida, 379 U.S. 184 (1964), in
which the United States Supreme Court unanimously ruled against the constitutional-
ity of Florida’s cohabitation statute, which prohibited habitual cohabitation between
two unmarried individuals of the opposite sex if one was Black, and the other, White.
The decision overturned Pace v. Alabama, 106 U.S. 583 (1883), which had declared such
statutes constitutional.  The McLaughlin decision did not, however, overturn the other
part of Florida’s anti-miscegenation law prohibiting racial intermarriage between
Whites and Blacks.  Such statutes were only declared unconstitutional in Loving v. Vir-
ginia. RACHEL MORAN, INTERRACIAL INTIMACY: THE REGULATION OF RACE AND ROMANCE

79-81, 92-96 (2001).
14. GEORGE LIPSITZ, THE POSSESSIVE INVESTMENT IN WHITENESS: HOW WHITE PEO-

PLE PROFIT FROM IDENTITY POLITICS 2 (1998).
15. GEORGE LIPSITZ, HOW RACISM TAKES PLACE 6 (2011).



2017] THE SYMBOLIC TIE THAT BINDS 645

Hypodescent also had unintended consequences for groups of
color, especially Blacks.  By drawing boundaries that excluded Blacks
from having contact as equals with Whites, it legitimated and forged
group identities among the former.  Consequently, Blacks hold on
tenaciously to the one-drop rule.  It is considered a necessary, if origi-
nally oppressive, means of maintaining the integrity of the Black com-
munity and mobilizing in the continuing struggle against racial
inequality.  Yet, an African American identity is not a mindless em-
brace of “the Blackness that Whiteness created,” and thus an indica-
tion that individuals have been duped by hypodescent.  Rather,
African Americans rearticulate, rather than reproduce, rules of hy-
podescent.  This involves repetition of hypodescent with a difference in
support of racial difference without hierarchy, that is, difference based
on equality.16

III. RESISTING HYPODESCENT AND THE MONORACIAL
IMPERATIVE

The rule of hypodescent has become so accepted in the United
States that its oppressive origins are largely obscured and its logic
never questioned.  Individuals reinforce, if only unwittingly, racial
designations as if they were mutually exclusive and singular
(monoracial), if not hierarchical categories of experience, as well as
objective phenomena with an independent existence of their own.  Hy-
podescent is also the basis of associated advantages that accrue to
Whites as well as groups of color (“monoracial privilege”).17  Conse-
quently, monoraciality has been internalized as the normative pattern
of identification, which deems a multiracial identity as illegitimate.18

Since the late 1960s, however, growing numbers of people have chal-
lenged hypodescent and its proscriptions.  This is related to the dis-
mantling of Jim Crow segregation and implementation of civil rights
legislation during the 1950s and 1960s.

More specifically, it is attributable to the 1967 Loving v. Vir-
ginia19 decision, which overturned statutes in the remaining sixteen
states prohibiting racial intermarriage.  Previously, the racial state
regarded interracial intimacy as a private rather than public matter.
This was part of the state’s tactic of deflecting attention away from the

16. DANIEL, supra note 4, at 217.
17. Kevin L. Nadal, Microaggressions and the Multiracial Experience, 1 INT’L J.

HUMAN. & SOC. SCI. 36, 43 (2011).
18. REGINALD DANIEL, MACHADO DE ASSIS: MULTIRACIAL IDENTITY AND THE BRAZIL-

IAN NOVELIST 244 (2012); Marc P. Johnston & Kevin L. Nadal, Multiracial Microaggres-
sions: Exposing Monoracism, in MICROAGGRESSIONS AND MARGINALITY: MANIFESTATION,
DYNAMICS, AND IMPACT 123-44 (Derald Wing Sue ed., 2010).

19. 388 U.S. 1 (1967).
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contradictions between its espousal of freedom and justice and the em-
pirical realities of Jim Crow segregation, including anti-miscegenation
statutes.  Interracial intimacy thus became central to the debate on
the relationship of private matters to the public sphere of civil rights
activism.  Many activists wanted interracial intimacy to be considered
a public matter as part of the promotion of equal rights and social
justice, particularly in terms of Black-White relations.  They endeav-
ored to achieve this primarily through popular culture, but also
through litigation.  Activists hoped to expose the pervasive racism in
the legal system of a nation that trumpeted itself as the arsenal of
democracy to the rest of the world.20

The Loving decision did not, however, derive from the civil rights
movement itself, although the changing climate engendered by the
movement paved the way.  It originated in a lawsuit filed by an inter-
racial couple, Richard Loving, who was European American, and his
wife Mildred Jeter, who was an African-descent American.  They took
their case all the way to the Supreme Court, which ruled that anti-
miscegenation laws violated the Equal Protection Clause of the Four-
teenth Amendment and were thus unconstitutional.21  This process
began with the Brown v. Board of Education22 decision in 1954, which
reversed the 1896 case of Plessy v. Ferguson23 that legalized Jim Crow
segregation.24  It culminated in the passage of the Civil Rights Act of
196425 and the Voting Rights Act of 1965,26 as well as the Immigra-
tion and Nationality Act (or Hart-Celler Act),27 which removed legal
restrictions on immigration.  Along with the Fair Housing Act of
1968,28 Loving was part of the dismantling of segregation in the pri-
vate sphere and followed the elimination of all other forms of legalized
racial discrimination and segregation in the public sphere.

20. ALEX LUBIN, ROMANCE AND RIGHTS: THE POLITICS OF INTERRACIAL INTIMACY,
1945–1954 ix-xxi, 66-95, 151-59 (2005); Rachel F. Moran, Loving and the Legacy of Un-
intended Consequences, 2007 WIS. L. REV. 239, 249-50 (2007); PEGGY PASCOE, WHAT

COMES NATURALLY: MISCEGENATION LAW AND THE MAKING OF RACE IN AMERICA 164-204,
246-90 (2009); KENNEDY, supra note 4, at 23-26; Dorothy E. Roberts, Loving v. Virginia
as a Civil Rights Decision, 59 N.Y.L. SCH. L. REV. 175 (2014–2015).

21. DANIEL, supra note 3, at 97; Kevin N. Maillard & Rose C. Villazor, Introduc-
tion: Loving v. Virginia in a Post-Racial World: Rethinking Race, Sex, and Marriage, in
LOVING V. VIRGINIA IN A POST-RACIAL WORLD 2 (Kevin N. Maillard & Rose C. Villazor
eds., 2012).

22. 347 U.S. 483 (1954).
23. 163 U.S. 537 (1896).
24. Roberts, supra note 20, at 175.
25. 28 U.S.C. § 1447 (2012); 42 U.S.C. §§ 1971, 2000a-2000h–6  (2012).
26. 42 U.S.C. §§ 1971, 1973d, 1973e, 1973g, (2012); 52 U.S.C. §§ 10301-10313,

10501-10508, 10701-10702 (2012).
27. 8 U.S.C. §§ 1101, 1181-1182, 1151-1156, 1201-1202, 1204, 1251, 1253-1255,

1259, 1322, 1351 (2012).
28. 42 U.S.C. §§ 3601-3619 (2012).
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Importantly, however, Loving was most relevant in the Southern
states where anti-miscegenation laws primarily targeted interracial
marriages between Blacks and Whites, which have historically been
the most taboo relationships.29  Yet Black-White intermarriages have
composed a relatively small percentage of the nation’s interracially
married couples.  Consequently, the Loving decision did not result in a
significant growth in intermarriages.30  According to census data, in
1960 there were 51,000 Black-White marriages of the nation’s 157,000
interracial marriages; in 1970 there were 65,000 Black-White mar-
riages out of a national total of 321,000 interracial marriages.31  By
1980, the number of interracial couples approached one million, in-
cluding 599,000 White-other race unions and some 167,000 Black-
White unions.32  The number of interracial couples continued to in-
crease steadily until by 1990 there were 1.5 million interracial unions,
of which 883,000 were White-other race unions and 246,000 Black-
White unions.33  Notwithstanding Loving’s limited significance in
terms of increased racial intermarriage, it was a symbolic victory that
removed the legal sanction against interracial marriage and some of

29. This has particularly been true historically of marriages between Black men
and White women although Black men are more likely to outmarry than Black women.
See HODES, supra note 5, at 44-46; Jeffrey S. Passel, Wendy Wang & Paul Taylor, Mar-
rying Out: One-in-Seven New U.S. Marriages is Interracial or Interethnic, PEW RES.
CTR. (June 4, 2010), http://www.pewsocialtrends.org/2010/06/04/marrying-out/ [herein-
after Marrying Out].

30. The 1965 Immigration and Nationality Act was more important in this regard
given that it increased immigration of populations from Latin America as well as Asia,
which have a higher percentage of interracial marriages.  In terms of the latter, the
missionary history, commerce, militarization, and United States wars in Asia and the
Pacific have also played a significant role.

31. ANDREW BILLINGSLEY, CLIMBING JACOB’S LADDER: THE ENDURING LEGACY OF

AFRICAN AMERICAN FAMILIES 247 (1993); Jennifer Lee & Frank A. Bean, America’s
Changing Color Lines: Immigration, Race/Ethnicity, and Multiracial Identification, 30
ANN. REV. SOC. 221, 228 (2004); PASCOE, supra note 20, at 295-96; RENEE C. ROMANO,
RACE MIXING: BLACK-WHITE MARRIAGE IN POSTWAR AMERICA 3 (2003); MARIA P. P. ROOT,
LOVE’S REVOLUTION: INTERRACIAL MARRIAGE 179-88 (2001); Roger Sanjek, Intermarriage
and the Future of Races, in RACE 105 (Steven Gregory & Roger Sanjek eds., 1994); U.S.
CENSUS BUREAU, https://www.census.gov/ (last visited Mar. 25, 2017).

32. BILLINGSLEY, supra note 31, at 247; Sanjek, supra note 31; MS-3. Interracial
Married Couples: 1960 to Present, U.S. CENSUS BUREAU (Jan. 7, 1999), https://www.cen-
sus.gov/population/socdemo/ms-la/tabms-3.txt [hereinafter MS-3]; Table 1: Race of Wife
by Race of Husband: 1960, 1970, 1980, 1991, and 1992, U.S. CENSUS BUREAU (June 10,
1998), https://www.census.gov/population/socdemo/race/interractab1.txt [hereinafter
Table 1].

33. Tim Bovee, Interracial Couples Have Doubled in 12 Years, BUFFALO NEWS, Feb.
12, 1993, at A2; GIGI KAESER & PEGGY GILLESPIE, OF MANY COLORS: PORTRAITS OF MUL-

TIRACIAL FAMILIES xi (1997); ROOT, supra note 31, at 179; MS-3, supra note 32; Table 1,
supra note 32.
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the negative social stigma associated with these unions, thus legiti-
mizing marriages that had previously been proscribed.34

Since the late 1980s, discussions on race in the United States
have increasingly included references to a multiracial identity, which
is an additional interrogation of the one-drop rule.  The resistance to
the rule of hypodescent as indicated by increased racial intermarriage
in the post-Loving era was not, however, accompanied by any notable
equivalent resistance to the one-drop rule, and hypodescent more gen-
erally, in terms of identity formation of the offspring of these unions.
Increasing numbers, however, embrace more than one racial back-
ground.35  This multiracial identity manifests itself “betwixt and be-
tween” the boundaries of traditional United States racial groups.36  It
extends outward from this liminal location depending upon individu-
als’ orientation toward the groups that compose their background.37

Despite myriad backgrounds, experiences, and identities, the shared
liminality based on identification with more than one racial back-
ground becomes an integral part of the self-conception of multiracial-
identified individuals, and a defining component of the multiracial ex-
perience.38  This identity interrogates the “either/or” monoracial im-
perative that underpins United States racial formation and seeks to
shift to a “both/neither” mindset.39

34. This has particularly been true historically of marriages between Black men
and White women although Black men are more likely to outmarry than Black women.
See HODES, supra note 5, at 44-46; Marrying Out, supra note 29; Kevin Noble Maillard,
The Multiracial Epiphany of Loving, 76 FORDHAM L. REV. 2709, 2709-13 (2008).

35. Kevin R. Binning, Miguel Y. Unzueta, Yuen J. Huo, & Ludwin E. Molina, The
Interpretation of Multiracial Status and Its Relation to Social Engagement and Psycho-
logical Well-being, 65 J. SOC. ISSUES 35, 36, 44-46 (2009); KATHLEEN O. KORGEN, FROM

BLACK TO BIRACIAL: TRANSFORMING RACIAL IDENTITY AMONG AMERICANS 9-56 (1998);
KRISTIN A. RENN, MIXED RACE STUDENTS IN COLLEGE: THE ECOLOGY OF RACE, IDENTITY,
AND COMMUNITY ON CAMPUS 64-67 (2004); KERRY A. ROCKQUEMORE & DAVID BRUNSMA,
BEYOND BLACK: BIRACIAL IDENTITY IN AMERICA 21, 41-48 (2002); Scot Rives, Multiracial
Work: Handing over the Discretionary Judicial Tool of Multiracialism, 58 UCLA L. REV.
1303, 1314 (2011).

36. VICTOR W. TURNER, THE RITUAL PROCESS: STRUCTURE AND ANTI-STRUCTURE 97
(1969).

37. GLORIA ANZALDÚA, BORDERLANDS: LA FRONTERA—THE NEW MESTIZA 77-91
(1987); DANIEL, supra note 3, at 93-113; RENN, supra note 35, at 67-93; ROCKQUEMORE &
BRUNSMA, supra note 35, at 40-52; Kerry A. Rockquemore, David L. Brunsma & Daniel
J. Delgado, Racing to Theory or Retheorizing Race? Understanding the Struggle to Build
a Multiracial Identity Theory, 65 J. SOC. ISSUES 13 (2009); KENDRA R. WALLACE, RELA-

TIVE/OUTSIDER: THE ART AND POLITICS OF IDENTITY AMONG MIXED HERITAGE STUDENTS

121-25, 147-52 (2001).
38. STEPHEN CORNELL & DOUGLAS HARTMANN, ETHNICITY AND RACE: MAKING IDEN-

TITIES IN A CHANGING WORLD 86, 96 (1998).
39. DANIEL, supra note 3, at 3, 10, 173; Reginald Leamon Robinson, The Shifting

Race-Consciousness Matrix and the Multiracial Category Movement: A Critical Reply to
Professor Hernandez, 20 B.C. THIRD WORLD L. J. 231, 238, 247 (2000).
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It was not until the late 1970s that increased mobilization
emerged around a multiracial identity.40  By the 1980s, a nascent
multiracial movement composed of a growing number of local support
groups for interracial families and multiracially-identified people lob-
bied for changes in official data collection in the 1990 census.  The goal
was to make possible a multiracial identification.  In the 1990s, this
racial project expanded to include more than fifty support groups and
educational organizations, including two national organizations, the
Association of MultiEthnic Americans and Project RACE (Reclassify
All Children Equally).  This led to a full-scale social movement whose
constituents, along with other supporters, began pressuring for
changes in the collecting of data on race, particularly on the decennial
census, so that multiracial individuals could be enumerated.41

While activists were unsuccessful in bringing about changes on
the 1990 census, their efforts intensified in the wake of the census.
Their success at marshaling various advocacy groups and supporters
was instrumental in prompting federal officials to convene the Con-
gressional Hearings on Racial Census Categories (1993–1997) to dis-
cuss any potential changes on the 2000 census.  By the 2000 census,
this movement succeeded in making it possible for individuals to ex-
press a multiracial identity by checking more than one box in the race
question.42  Consequently, many scholars argue that the rule of hy-
podescent, and specifically the one-drop rule, today has less impact on
identity formation of multiracials of partial African descent.  Others
contend it still influences identity formation through external imposi-
tion as well as self-ascription.43

40. KIMBERLY MCCLAIN DACOSTA, MAKING MULTIRACIALS: STATE, FAMILY, AND

MARKET IN THE REDRAWING OF THE COLOR LINE 21-46 (2007); DANIEL, supra note 3, at
125-54; KIMBERLY M. WILLIAMS, MARK ONE OF MORE: CIVIL RIGHTS IN MULTIRACIAL

AMERICA 1-64 (2008).
41. GARGI BHATTACHARYYA, JOHN GABRIEL & STEPHEN SMALL, RACE AND POWER:

GLOBAL RACISM IN THE TWENTY-FIRST CENTURY 60-87 (2002); Nancy Brown & Ramona
Douglass, Making the Invisible Visible: The Growth of Community Network Organiza-
tions, in THE MULTIRACIAL EXPERIENCE: RACIAL BORDERS AS THE NEW FRONTIER 323-40
(Maria P. P. Root ed., 1996); GABE GROSZ, From Sea to Shining . . . : A Current Listing of
Interracial Organizations and Support Groups Across the Nation, in INTERRACE 24-29
(1989); GREG CARTER, THE UNITED STATES OF UNITED RACES: A UTOPIAN HISTORY OF

RACIAL MIXING 164-68 (2013).
42. DACOSTA, supra note 40, at 2-4, 21-46; DANIEL, supra note 3, at 125-51; KIM M.

WILLIAMS, MARK ONE OR MORE: CIVIL RIGHTS IN MULTIRACIAL AMERICA 39-84 (2006);
CARTER, supra note 41, at 170-72, 186-91; Trina Jones, Shades of Brown: The Law of
Skin Color, 49 DUKE L. J. 1487, 1521-22 (2000).

43. MICHAEL P. JEFFRIES, PAINT THE WHITE HOUSE BLACK: BARACK OBAMA AND THE

MEANING OF RACE IN AMERICA 64-70 (2013); Nikki Khanna, “If You’re Half Black, You’re
Just Black”: Reflected Appraisals and the Persistence of the One-drop Rule, 51 SOC. Q.
96-121 (2010); ROCKQUEMORE & BRUNSMA, supra note 35, at 45-46.
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IV. THE OBAMA PHENOMENON AND THE POST-RACIAL
IDEAL

Although Barack Obama does not identify as multiracial, the im-
mediacy of his interracial parentage as the son of a White mother from
Kansas, in the heartland of the United States, and Black father from
Kenya, in the African homeland of humanity, as well as his rearing
outside the continental United States, in Hawai’i and Indonesia, by
his White mother and her relatives, along with his Indonesian stepfa-
ther,44 has imbued his consciousness with a broader vision and wider
ranging sympathies in forming an identity.  This enhanced his image
as the physical embodiment of the principles of inclusiveness and eq-
uity.  Yet in 1961, when Barack Obama was born, twenty-one states
still maintained anti-miscegenation laws, largely targeting marriages
involving Blacks, particularly Black-White unions, the majority of
Whites disapproved of racial intermarriage (96% according to survey
research), and individuals who dared cross the racial divide were con-
sidered deviants.45  Moreover, Obama grew up in an era when a mul-
tiracial identity was not an option.  Indeed, he has never said he
identifies as multiracial.46  This was underscored when Obama
checked only the “Black, African American, or Negro” box on the 2010
census race question even though, since 2000, respondents have been
allowed to check more than one box.47  For all his hybridity, Obama’s
identity is situated in the Black community and extends outward from
that location.48

44. BARACK OBAMA, DREAMS FROM MY FATHER: A STORY OF RACE AND INHERITANCE

xv, 23-25, 30-33 (1995).
45. Micah Altman and Philip A. Klinkner, Measuring the Difference between White

Voting and Polling on Interracial Marriage, 3 DU BOIS REV. 299 (2006); Bill Dedman,
Historians write 1st draft on Obama victory, MSNBC (Nov. 5, 2008 3:35 PM ET), http://
www.msnbc.msn.com/id/27539416/from/ET; Legal Map, LOVING DAY, http://www.lov-
ingday.org/legal-map (last visited Apr. 6, 2017); ROCKQUEMORE & BRUNSMA, supra note
35, at 21.

46. JEFFRIES, supra note 43, at 64-70; Rebecca Chiyoko King-O’Riain, Is No One as
Irish as Barack O’Bama?, in OBAMA AND THE BIRACIAL FACTOR: THE BATTLE FOR A NEW

AMERICAN MAJORITY 114 (Andrew Jolivétte ed., 2012); Zebulon Vance Miletsky, Mutt
Like Me: Barack Obama and the Mixed Race Experience in Historical Perspective, in
OBAMA AND THE BIRACIAL FACTOR: THE BATTLE FOR A NEW AMERICAN MAJORITY 141-68
(Andrew J. Jolivétte ed., 2012); Justin Ponder, A Patchwork Heritage: Multiracial Cita-
tion in Barack Obama’s Dreams from My Father, in OBAMA AND THE BIRACIAL FACTOR:
THE BATTLE FOR A NEW AMERICAN MAJORITY 76 (Andrew Jolivétte ed., 2012).

47. Sam Roberts & Peter Baker, Asked to Declare His Race, Obama Checks ‘Black’,
N.Y. TIMES (Apr. 2, 2010), http://www.nytimes.com/2010/04/03/us/politics/03census
.html?_r=0.
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That said, Obama’s public success, a loving extended interracial
family, and comfort as an African American who acknowledges his
multiracial background indicates how much things have changed
since he was born.49  In his first news conference as President-elect,
Obama conveyed this comfort with the throwaway response “mutts
like me”50 when asked by reporters what types of puppies he would
consider getting for his daughters.  This was a more personalized ref-
erence to Obama’s multiracial background than his typically more ob-
lique reference to it by mentioning his parents.

In the media, Obama has generally been referred to as Black or
African American, less frequently as multiracial or biracial.  Yet peo-
ple have displayed varying responses in terms of how he is viewed
racially.  Data on these attitudes were collected for Mark Williams by
Zogby International in a November 2006 Internet poll of 2,155 people.
People were told Obama’s parents’ background, and then were asked
to identify Obama’s race.  Obama was identified as Black by 66% of
African Americans, 9% of Latinas/os, 8% of Whites, and 8% of Asian
Americans.  He was designated with multiracial-identifiers by 88% of
Latinas/os, 80% of Whites, 77% of Asian Americans, and 34% of Afri-
can Americans.

Young people of all racial groups born roughly between 1982 and
2003—the “Millennial generation”51—have been among Obama’s
most ardent supporters.  This population is the most racially diverse
cohort in United States history and has been exposed to a compara-
tively more racially diverse society than any previous generation.  Ac-
cording to figures from the 2008 Current Population Survey, slightly
more than half of Millennials—56%—are European American.  The
remaining 44% are Latina/o (20%), African American (15%), Asian
American (5%), multiracial (3%), and Native American (1%), with a
significantly larger share of Blacks and multiracials than previous
generations.52  If Obama has significance for Blacks, he has special
meaning for the growing population of multiracial-identified individu-

49. Dedman, supra note 45.
50. Alan Fram, ‘Mutts like me’ shows Obama’s racial comfort, NBC NEWS (Nov. 8,

2008 2:51 PM ET), http://www.nbcnews.com/id/27606637/ns/politics-decision_08/t/
mutts-me-shows-obamas-racial-comfort/#.WM2ua6K1uUk.

51. Dominique Apollon, Don’t Call Them “Post-Racial”: Millennials’ Attitudes on
Race, Racism and Key Systems in Our Society, APPLIED RES. CTR. (June 2011) [hereinaf-
ter Don’t Call Them Post-Racial], http://www.racialequitytools.org/resourcefiles/ARC_
Millennials_Report_June_2011.pd; MORLEY WINOGRAD & MICHAEL D. HAIS, MILLENNIAL

MAKEOVER: MYSPACE, YOUTUBE, AND THE FUTURE OF AMERICAN POLITICS 66-67 (2008).
52. Don’t Call Them Post-Racial, supra note 51, at 3–28; Thomas Tseng, Millenni-

als: Key to Post-ethnic America?, NEW GEOGRAPHY (July 30, 2008), http://www.newge-
ography.com/content/00137-millennials-key-post-ethnic-america; JONATHAN CHAIT,
AUDACITY: HOW BARACK OBAMA DEFIED HIS CRITICS AND CREATED A LEGACY THAT WILL

PREVAIL 215 (2017).
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als.53  Multiracials totaled seven million on the 2000 census.54  Based
on 2010 census data, their numbers increased to 9 million—or 2.9 per-
cent of the population.  Although they still make up only a fraction of
the total population, this is a growth rate of about 32% since 2000,
when multiracials composed 2.4% of the population.55

Obama’s multiracial background allowed a wide range of people
to feel comfortable with him, which was instrumental in building an
impressive voter coalition in 2008.  According to election polls, this in-
cluded 95% of Blacks and a two-to-one advantage among all other
communities of color.  In addition, Obama carried every age group
other than those sixty-five and older.56  That said, Senator John Mc-
Cain led Obama by twelve points among White voters.  Obama won
decisively in the electoral vote (Obama 365, McCain 173).  The popu-
lar vote was considerably closer (Obama 66,882,230, McCain,
58,343,671).  Obama garnered 53% and McCain 46% of the popular
vote.57  In the 2012 election, Obama’s showing of 93% among Blacks,
who turned out in record numbers, was all but guaranteed.58  The
true game changer involved garnering 73% of the Asian American
vote and 71% of the Latina/o vote.  Asian Americans in particular
have remained an elusive voter bloc.  Support from these communities
is attributable in part to massive organizing in response to voter sup-
pression efforts in more than a dozen states.  Republicans passed re-
strictions aimed at reducing the turnout of Obama’s “coalition of the
ascendant”—young voters, African Americans, and Latinas/os.59  Ac-
cording to 2012 exit polls, nationally Romney won 60% of the White
vote; Obama garnered 40%.60  However, 60% of Obama’s supporters
were eighteen to twenty-nine years of age, and 54% of females voted

53. JEFFRIES, supra note 43, at 64-70.
54. Mike Stuckey, Multiracial Americans surge in number, voice: Obama candi-

dacy focuses new attention on their quest for understanding, MSNBC (May 28, 2008 5:46
AM ET), http://www.msnbc.msn.com/id/24542138/; Nicholas A. Jones, We the People of
More Than One Race in the United States, U.S. CENSUS BUREAU (April 2005), http://
www.census.gov/prod/2005pubs/censr-22.pdf.
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.gov/prod/cen2010/briefs/c2010br-02.pdf.

56. John Mercurio, The final surprise: Obama’s key groups, MSNBC (Nov. 5, 2008
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57. Election Center 2008, President Full Results, CNN (Nov. 17, 2008 5:13 PM
EST), http://www.cnn.com/ELECTION/2008/results/president/.
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TION 140-41 (2016).
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https://www.thenation.com/article/how-gops-war-voting-backfired/.
60. Tom Scocca, Eighty-Eight Percent of Romney Voters Were White: The GOP can-

didate’s race-based, monochromatic campaign made him a loser, SALON (Nov. 7, 2012
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for him.61  A voter poll found that feminists, not simply women in gen-
eral, were critical to Obama’s 2012 re-election.62

Although Obama sought to be defined by policy positions instead
of race,63 the media repeatedly referred to his candidacy and election
as a milestone in the nation’s racial history.  Yet, Obama’s ability to
draw on his racial Whiteness enhanced his ability to bridge the racial
divide.  Throughout the 2008 campaign, commentators emphasized
the racial, not to mention cultural, capital Obama possessed due to his
White mother, lighter skin, and Ivy League credentials.  Obama fre-
quently reminded us of his White mother and grandparents who
raised him, as well as his White uncle, a World War II veteran.  The
image of Obama’s White relatives sitting in support of him at the 2008
Democratic National Convention was a remarkable moment under-
scoring his historic significance.64

Moreover, the number of Blacks holding public office has in-
creased dramatically over the years.  Blacks are included in the eco-
nomic mainstream in ways that were unheard of half a century ago.
Absolute gains in years of formal education are significant.65  Yet
darker-skinned Blacks generally have lower socioeconomic status, ed-
ucational attainment, and overall diminished prestige.  Indeed, survey
research indicates that educational attainment, occupational opportu-
nities, and family income among Blacks increases considerably with
lighter skin.66  Other research indicates further that darker-skinned
Blacks have more punitive relationships with law enforcement.67

61. Mark Murray, One Month Later, Republicans Find Plenty of Blame for Election
Loss, NBC NEWS (Dec. 4, 2012 2:22 PM), http://firstread.nbcnews.com/_news/2012/12/
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cacy, 15 GENDER & SOC’Y 336 (2001); Joel T. Wade, Melanie Judkins Romano & Leslie
Blue, The Effect of African American Skin Color on Hiring Preferences, 34 J. APPLIED

SOC. PSYCHOL. 2550 (2004).
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Whites, even if only unconsciously, often favor individuals of color who
more closely approximate them in physical appearance, believing they
are making impartial decisions based on competence or other criteria.

If the Post-Civil Rights era has provided increased opportunities
for some Blacks and other individuals of color to take advantage of the
more inclusive social relations, it is also marked by continuing and
deep patterns of race-based exclusion and inequality.  Yet the belief
that the United States has transcended racism, along with the color-
blind and more recent post-racial ideology, became the cornerstone of
United States race relations beginning in the last two decades of the
twentieth century.  This colorblind ideology has obscured the selective
and inequitable nature of integration in the Post-Civil Rights era
where some individuals of color—particularly the more socioeconomi-
cally advantaged—have been able to gain increased access to wealth,
power, privilege, and prestige.  Accordingly, pervasive formal exclu-
sion and coercion have been replaced with more informal dynamics,
which are increasingly juxtaposed with patterns of selective inclusion
(or inegalitarian integration).

The increase of inegalitarian integration does not preclude the ex-
istence of more egalitarian patterns of integration.  However, it fol-
lows that integration (inclusiveness) would continue to be deeply
marked by more inegalitarian dynamics given that the larger social
order is still underpinned by racial hierarchy.  In terms of Blacks, this
has been accompanied by a decrease in the rigid ascription of the one-
drop rule in determining their social location.  Skin color, along with
other phenotypical features, such as hair texture, eye color, and nose
and lip shape, etc.,68 working in combination with attitudinal, behav-
ioral, and socioeconomic attributes, has increased as a form of “racial
capital.”69

Gramsci, Omi, and Winant encapsulate the selective nature of
this form of integration (or assimilation) with the term “hegemony,”
which creates the illusion of equality while effectively allowing domi-
nant groups to maintain power, control, and hierarchy.  This also dis-
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Robert DeFina, The Impact of Light Skin on Prison Time for Black Female Offenders, 48
SOC. SCI. J. 250 (2011).
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guises the fact that United States society is still racist to the core.70

In 2013, this was evinced in the June 24 and June 25 Supreme Court
decisions that undermine, respectively, the enforcement of affirmative
action initiatives71 and sections of the 1965 Voting Rights Act.  The
latter required federal preapproval for any changes in election proce-
dures and were intended to prevent certain jurisdictions, primarily
among the Southern (and some Western) states, from enforcing histor-
ical practices (e.g., poll taxes, literacy tests, grandfather clauses, etc.)
designed to disenfranchise “racial minorities,” particularly Blacks.
Those provisions also targeted contemporary discriminatory practices,
including voter identification laws and gerrymandering (or voter re-
districting) aimed at minimizing the voter strength of communities of
color who tend to be Democrats.72  Several states have already en-
acted new voter identification laws and redistricting since the Su-
preme Court decision.

V. WHITE ANXIETY, WHITE RESENTMENT, AND WHITE
RAGE

Obama is an iconic figure who embodies and at the same time has
sought to transcend race and speak to the nation’s common destiny.73

He endeavored to navigate the treacherous waters of the United
States racial divide and transform it into a metaphoric bridge that
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redefined the nation’s civic culture and social contract in more inclu-
sive terms.74  Notwithstanding Obama’s race-neutrality, his campaign
and election engendered a sea of White anxiety and in the extreme,
White resentment and rage, whether implicitly or explicitly expressed
in racial terms.75  Stephens-Davidowitz found that a racially charged
Google search was a robust negative predictor of Obama’s vote share
in the 2008 election, estimating that such sentiments cost Obama
three to five percentage points of the popular vote.  Obama also gained
some votes because of race but this effect was comparatively minor.
The majority of voters for whom Obama’s race was a positive factor
were liberals who would have voted for any Democratic presidential
candidate.  Increased support from Blacks added only about one per-
centage point to Obama’s totals.76  However, Obama would not have
won the 2008 election without support from Black voters and other
voters of color.77

During the 2008 election, similar sentiments were expressed in
the foiled plot by White supremacists to assassinate Obama, an
Obama monkey doll, Obama waffles that parody Aunt Jemima at the
Christian Right Voter Summit, and an effigy of Obama hanging from
trees at the University of Kentucky and George Fox University in Ore-
gon.78  During the 2012 election, a bumper sticker displayed a racist
play on words: “Don’t Re-Nig in 2012. Stop repeat offenders. Don’t re-
elect Obama!”79  Former Chief Judge Richard Cebull of the United
States District Court for the District of Montana even received and
forwarded an email comparing Obama’s conception to sex with a dog.
The email read: “A little boy said to his mother, ‘Mommy, how come
I’m black and you’re white?’ His mother replied, ‘Don’t even go there

74. Dedman, supra note 45.
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Barack! From what I can remember about that party, you’re lucky you
don’t bark!’”80  The Kansas-based Patriot Freedom Alliance posted on
its website a picture describing Obama as a skunk.  The photo in-
cluded the caption: “The skunk has replaced the eagle as the new sym-
bol for the president. It is half Black, it is half White, and almost
everything it does, stinks.”81

These sentiments were also embodied in the Tea Party move-
ment.  A key motivation of its agenda, as well as that of conservative
Republicans, was an adamant fear of, and contempt for, Obama with
the goal of making certain he was not re-elected.82  These views were
generally framed in supposedly race-neutral protests assailing big
government, corporate taxation, and so on, as well as infringements
on individual freedom and “traditional values.”83  So-called “birthers”
claimed Obama was ineligible to be President because there is no
proof he was born in the United States.  Yet birthers were either igno-
rant of, or conveniently ignored, United States constitutional law,
which automatically makes Obama a United States citizen, even if he
was born outside the United States because his mother was a United
States citizen.  Hawai’i’s health director said in 2008 and 2009 she
had seen and verified Obama’s original vital records, and birth notices
in two Honolulu newspapers were published within days of Obama’s
birth at Kapiolani Maternity and Gynecological Hospital in Honolulu.
She confirmed that Obama’s name is in its alphabetical list of names
of people born in Hawai’i, maintained in bound copies available for
public view.  At Obama’s request, state officials eventually made an
exception to a 2001 policy that prohibited anyone from getting a pho-
tocopy of an original birth certificate.  They usually hand out com-
puter-generated versions.84  That said, birthers were less concerned
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with the legality of Obama’s citizenship than with discursively calling
his citizenship into question as a means of delegitimizing his presi-
dency because he is Black.

These occurrences were largely reflective of extremist, fringe ele-
ments.  After the 2008 election, however, authorities noticed increased
hate group membership, as well as more threatening writings, In-
ternet postings, and other activity directed at Obama than with any
previous President.85  Moreover, this White racial hysteria is illustra-
tive of the lack of civility and partisanship endemic to United States
society, particularly in the political arena.  Notwithstanding Obama’s
keynote address at the 2004 Democratic National Convention, in
which he stated there is only one America,86 the 2008, 2012, and 2016
national conventions provided striking portraits of what were clearly
two Americas.  The Democratic conventions were noticeably more ra-
cially diverse.  The Republican conventions were largely a sea of
White faces.  Democrats hold advantages in party identification
among Blacks, Asian Americans, and Latinas/os.  Republicans have
leads among Whites—particularly White men.87  Moreover, Tesler ar-
gues that since Obama’s presidency there has been a renewed align-
ment between political preference and “old fashioned racism” long
thought to have disappeared from United States politics.88
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2008 Presidential Campaign, in STUDIES OF IDENTITY IN THE 2008 PRESIDENTIAL CAM-

PAIGN 167-68 (Robert E. Denton, Jr. ed., 2010).
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dent-in-history; Eileen Sullivan, Obama Faces More Personal Threats Than Other Presi-
dents-Elect, HUFFINGTON POST (Nov. 14, 2008), http://www.huffingtonpost.com/2008/11/
14/obama-faces-more-personal_n_144005.html?page=3.

86. Barack Obama, Democratic National Convention Keynote Address, AM. RHETO-

RIC ONLINE SPEECH BANK (July 27, 2004), www.americanrhetoric.com/speeches/conven-
tion2004/barackobama2004dnc.htm.

87. Beyond Red vs. Blue Political Typology, PEW RES. CTR. (Mar. 4, 2011), http://
www.people-press.org/2011/05/04/section-3-demographics-and-news-sources/; Rakesh
Kochhar, Richard Fry & Paul Taylor, Wealth Gaps Rise to Record Highs Between
Whites, Blacks, and Hispanics, PEW RES. CTR. (July 26, 2011), http://www.pewsocial-
trends.org/2011/07/26/wealth-gaps-rise-to-record-highs-between-whites-blacks-hispan-
ics/; Russell Heimlich, Partisan Polarization Surges in Bush, Obama Years, PEW RES.
CTR. (Aug. 13, 2012), http://www.pewresearch.org/fact-tank/2012/08/13/partisan-polari-
zation-surges-in-bush-obama-years/; Alec Tyson & Shiva Maniam, Behind Trump’s Vic-
tory: Divisions by Race, Gender, Education, PEW RES. CTR. (Nov. 9, 2016), http://www
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Yet beginning with his 2008 election campaign, Obama and his
advisers carefully avoided engaging in racial concerns,89 much less
making allegations of racism against Obama, to silence charges he
was “playing the race card.”90  As has been the tradition in other pres-
idential campaigns, Obama’s team deployed surrogates to mediate
contentious discussions dealing with racial issues.91  Yet in David
Remnick’s January 27, 2014 article in the New Yorker, Obama dis-
played a surprising and seeming about-face, at least in terms of his
public statements, on the topic of race.  Obama said he believed race
had an impact on his political standing since the beginning of his pres-
idency.  Moreover, he contended that racial tensions may have weak-
ened his popularity among White voters during his second
administration.  Obama stated: “There’s no doubt that there’s some
folks who just really dislike me because they don’t like the idea of a
Black president.”  Conversely, Obama stated: “Now, the flip side of it
is there are some Black folks and maybe some White folks who really
like me and give me the benefit of the doubt precisely because I’m a
Black president.”92

Obama’s initial cautious response to the July 13, 2013 not-guilty
verdict in the George Zimmerman93 trial for the February 26, 2012
shooting death of Trayvon Martin was criticized by some commenta-
tors as yet another example of his failure to give voice to African
American grievances.  He acknowledged the tragedy that Trayon’s
death meant for the Martin family and the nation, as well as the
strong passions his death and the Zimmerman verdict elicited.  But
Obama stated that “we are a nation of laws, and a jury has spoken.”
He called for a widening of the “circle of compassion and understand-
ing” in the nation’s communities and for national reflection on gun

89. Jeff Zelney, When it comes to race Obama makes his point—with subtlety, CHI.
TRIB. (June 26, 2005), http://www.chicagotribune.com/news/nationworld/chi-050626
obama-race-archive-story.html.

90. Alex Koppelman, Carter: Animosity towards Obama based mostly on race, SA-

LON (Sept. 15, 2009 10:30 PM CDT), https://www.salon.com/2009/09/15/carter_race/; Jeff
Stein, Obama, racism, and Jimmy Carter: Nearly 30 years ago, Carter team kept quiet
on race and Reagan campaign, MSNBC (Sept. 17, 2009 5:10 PM), http://www
.msnbc.msn.com/id/32895021/ns/politics-cq_politics/.

91. Valeria Sinclair-Chapman & Melanye Price, Black Politics, the 2008 Election,
and the (Im)possibility of Race Transcendence, 41 POL. SCI. & POL. 739, 740 (2008).

92. David Remnick, Going the Distance: On and off the road with Barack Obama,
NEW YORKER (Jan. 27, 2014), http://www.newyorker.com/magazine/2014/01/27/going-
the-distance-david-remnick.

93. Martin, an unarmed seventeen-year-old African American, was fatally shot by
George Zimmerman, a neighborhood watch coordinator.  Zimmerman’s father, a retired
Magistrate Judge, is a White.  His mother, a former deputy court clerk, is a Peruvian,
who describes herself as African-descended (or Afro-Peruvian).  Zimmerman was identi-
fied as “White” in the initial police report.  Later it was learned he identifies as
“Hispanic.”
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violence.94  Many argued Obama’s response was pitched perfectly in
terms of content and tone, given the necessity of making a public
statement yet also honoring the constraints of his delicate and compli-
cated role as a President who also happens to be Black.95

On July 19, in response to public criticism by commentators and
urging from some of his supporters,96 Obama gave a more forceful and
unusually personal, if measured, reply to Zimmerman’s acquittal at
an impromptu appearance at a White House press briefing.97  He
stated, “[y]ou know, when Trayvon Martin was first shot, I said that
this could have been my son. Another way of saying that is, Trayvon
Martin could have been me [thirty-five] years ago.”98  Obama men-
tioned further that there are few Blacks, including himself, “who ha-
ven’t had the experience of being followed when they were shopping in
a department store.”99  Obama also addressed the perils associated
with being a Black male in the United States in this regard.  He
affirmed:

[t]here are very few African-American men who haven’t had
the experience of walking across the street and hearing the
locks click on the doors of cars . . . or getting on an elevator
and a woman clutching her purse nervously and holding her
breath until she had a chance to get off.

Moreover, Obama said, “[there] is a history of racial disparities in the
application of our criminal laws . . . . A lot of African-American boys
are painted with a broad brush . . . . If a White male teen was involved
in the same kind of scenario . . . both the outcome and the aftermath
might have been different.”100  Obama’s press briefing elicited praise
from many,101 including Senator John McCain (R-AZ).102  Others crit-

94. Keli Goff, Obama Fails Black America and Trayvon, ROOT (July 14, 2013 6:46
PM), http://www.theroot.com/obama-fails-black-america-and-trayvon-1790884852.

95. David Swerdlick, Obama’s Response to the Verdict was Right, ROOT (July 15,
2013 3:54 PM) http://www.theroot.com/obamas-response-to-the-verdict-was-right-1790
897304.

96. Richard Prince, Obama Speech Came After Black Prodding, ROOT (July 21,
2013 8:17 AM), http://journalisms.theroot.com/obama-speech-came-after-black-prod-
ding-1790884861.

97. Rich Benjamin, Obama’s Safe, Overrated, and Airy Comments on the Trayvon
Martin Affair, ALTERNET (July 19, 2013), http://www.alternet.org/civil-liberties/obamas-
safe-overrated-and-airy-comments-trayvon-martin-affair.

98. Michael O’Brien, Obama: ‘Trayvon Martin could have been me 35 years ago,’
MSNBC (July 19, 2013 3:00 PM), http://nbcpolitics.nbcnews.com/_news/2013/07/19/
19563211-obama-trayvon-martin-could-have-been-me-35-years-ago?lite.

99. Id.
100. Barack Obama, President of the United States, Remarks by the President on

Trayvon Martin (July 19, 2013).
101. Katrina Trinko, David Brooks Praises Obama’s Martin Speech as ‘Highlight’ of

Presidency, NAT’L REV. (July 21, 2013 11:43 AM), http://www.nationalreview.com/cor-
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trinko.
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icized his briefing as race-baiting;103 still others criticized it for not
being forceful enough in denouncing White racism.104

VI. POSTSCRIPT TO THE POST-RACIAL IDEAL

In the 2016 presidential election, Donald Trump was able to take
advantage of White anxiety, rage, and resentment to help secure his
victory over Hillary Clinton, the nation’s first woman presidential
nominee from a major party.  Trump received a majority of the White
vote (58%), which put him 21 percentage points over Clinton (37%).105

Meanwhile, 88% of Blacks voted for Clinton compared to 8% for
Trump.106  Similarly, 65% of Latinas/os voted for Clinton and 29%
voted for Trump.  The National Exit Poll, sponsored by major media
outlets, reported that 65% of Asian Americans voted for Clinton, 29%
for Trump.  However, the Asian American National Election Eve Poll
concluded that 75% of Asian Americans voted for Clinton, while only
19% voted for Trump.107

102. Igor Volsky, McCain Praises Obama’s Race Speech: ‘We’ve Still Got a Long Way
to Go’ on Race Relations, THINKPROGRESS (July 21, 2013), http://thinkprogress.org/polit-
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to-go-on-race-relations/.
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Risk . . . Is That It Will Stoke Racial Tension’, THEBLAZE (July 19, 2013 2:56 PM), http://
www.theblaze.com/stories/2013/07/19/juan-williams-on-obamas-trayvon-martin-re-
marks-the-risk-is-that-he-will-stoke-racial-tension/.
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LINES (July 22, 2013 8:27 AM EDT), http://colorlines.com/archives/2013/07/obama_and_
the_problem_that_cannot_be_named.html; Becky Bratu, From scorn to gratitude, mixed
reactions to Obama’s remarks on Zimmerman, NBC NEWS (July 19, 2013 6:52 PM ET),
http://usnews.nbcnews.com/_news/2013/07/19/19564830-from-scorn-to-gratitude-mixed-
reactions-to-obamas-remarks-on-zimmerman-verdict; Lynette Holloway, Cornel West:
MSNBC Is a ‘Rent-a-Negro’ Cable, ROOT (July 24, 2013 11:20 AM), http://www.theroot
.com/cornel-west-msnbc-is-rent-a-negro-cable-1790897448.

105. Clinton’s decisive popular vote win of 65,853,516 (48.5%) compared to Trump’s
62,984,825 (46.4%) votes outpaced Trump by 2,864,974 votes.  However, Trump won the
electoral count (and thus the presidency) where he garnered 56.9% or 306 of the 538
available electoral votes compared to Clinton’s 232 or 48.5%.  And Trump’s electoral
college win was built in large part on his ability to perform well, if only by a narrow
margin of 79,316, in the popular vote—particularly among the White electorate—in sev-
eral previously Democratic Rust Belt states like Pennsylvania, Michigan, and Wiscon-
sin. Tina Nguyen, You Could Fit All the Voters Who Cost Clinton the Election in a Mid-
Size Football Stadium, VANITY FAIR (Dec. 1, 2016 4:16 PM), http://www.vanityfair.com/
news/2016/12/hillary-clinton-margin-loss-votes; Presidential Results, CNN POL. (Feb.
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.com/2016/11/09/how-we-voted-by-age-education; Alec Tyson & Shiva Maniam, Behind
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Clinton won 54% of the female vote against Trump, who also lost
the female vote by a wide margin among minority voters.  According to
exit poll data, 94% of Black women voted for Clinton, as did 68% of
Latinas.  But nearly twice as many White women without college de-
grees voted for Trump than for Clinton, and among college-educated
White women Clinton won by only a narrow margin—51% supported
Clinton—compared to 45% who supported Trump.  Overall, 53% of
White women and 58% of White men voted for Trump.108

Trump’s appeal to White voters has taken various forms.  Among
other things, Trump’s “Make America Great Again” slogan, although
typically framed in populist terms, was a dog whistle or code word for
“Make America White Again.”109  He stated that “illegal immigrants”
from Mexico come to the United States ostensibly to rape and kill
Americans, meaning White people.110  Trump promised to build a wall
to protect the United States from these foreign “invaders.”111  During
the first two months of his administration, Trump issued an executive
order that vastly expanded who is considered a priority for deporta-
tion in keeping with his stated goal of deporting millions.  Of course,
more individuals were deported under Obama than any previous ad-
ministration, although the State tended to focus on those convicted of
violent crimes.  Many fear the Trump administration’s raid practices
may become more draconian.112  Trump also maintained that a judge
of Mexican American descent was inherently incapable of treating him

Trump’s victory: Divisions by race, gender, education, PEW RES. CTR. (Nov. 9, 2016),
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fairly because of the judge’s ancestry.113  On January 27, 2017, Trump
issued an executive order attempting to ban admission to the United
States of citizens from seven Muslim-majority nations—Iran, Libya,
Somalia, Sudan, Syria, Yemen, and Iraq—for 120 days and to suspend
entry of all refugees indefinitely (a revised executive order released on
March 6, 2017, removed Iraq from the list of banned countries and
lifted the indefinite refugee ban for Syrians).114

Trump has publicly disassociated himself from overt White su-
premacist support, yet during his campaign and early in his adminis-
tration, his response can be characterized more as a tepid rebuke than
a direct and impassioned condemnation as has been the case with
other concerns such as widespread voter fraud and fake news.115

Moreover, Trump’s rhetoric and agenda, including some of his cabinet
appointments and senior advisers, as well as the nomination of other
key officials in his administration, has emboldened the White suprem-
acist (and far right) base, which views Trump as emblematic of many
of its aspirations.  Indeed, Trump has ordered that federal resources
be diverted away from tracking White supremacist organizations.116

According to the Southern Poverty Law Center (“SPLC”), in 2016
the number of hate groups in the United States rose for a second year
in a row as the radical right was energized by the candidacy and elec-
tion of Donald Trump.  This has brought racism out of the shadows in
a manner not seen in over half a century.117  The forces of White anxi-
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ety, rage, and resentment have not only gained momentum but also
should signal the deathknell to any lingering notions of the post-racial
ideal that the candidacy and election of Obama supposedly symbolized
as the beginning of a new era in United States race relations.

For example, since January 2017, the number of bomb threats to
Jewish community centers and synagogues across the nation has in-
creased significantly.  Two mosques were burned to the ground.  The
one in Victoria, Texas burned just hours after the Trump administra-
tion announced the so-called Muslim ban.  Muslims have voiced their
support of the Jewish community after the vandalism of cemeteries in
St. Louis; many Jewish people have donated funds to help repair a
mosque in Tampa.118  In February 2017, and only after coming under
considerable pressure, Trump made a belated denunciation of racism
and anti-Semitism at the National Museum of African American His-
tory and Culture.  He also made similar comments in his February 28,
2017 address to a joint session of Congress.  Some critics maintained
Trump’s response was welcome but too little too late.  Moreover,
Trump earlier cast doubt on these incidents by seeming to suggest
that the bomb threats targeting Jewish institutions, along with the
recent vandalism of Jewish cemeteries, were done to harm his image
or that of his supporters rather than perpetrated by the latter.119  On
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March 4, 2017, however, supporters at a pro-Trump rally in Phoenix
called for the genocide of liberals and deportation of Jewish people.120

Notwithstanding these disturbing developments, in the Post-Civil
Rights era, Blacks have become more integrated into both the public
and private spheres of society.  Moreover, the greater frequency of
Whites and Blacks living in the same neighborhoods, working in the
same offices, and attending the same educational institutions has led
to increased friendships, dating, and intermarriage across traditional
racial boundaries since the Loving v. Virginia121 decision.122  Public
attitudes toward interracial marriages, including those involving Afri-
can Americans, symbolize more receptivity to these marriages, and
the numbers of these unions continue to increase.

The 1980–2000 United States censuses, the American Commu-
nity Survey of 2008–2010, as well as Pew Research Center’s 2009 na-
tionwide telephone surveys exploring public attitudes toward
intermarriage, capture these developments.  In 2008, 14.6% of all new
marriages were interracial, more than double the percentage in 1980
(6.7%).  More than a third of adults (35%) said they have a family
member who is married to someone from a different racial group.  Fur-
thermore, 43% of Americans said the increasing number of interracial
marriages has had a positive influence on society, whereas 11% said it
has had a negative influence, and 44% said it has made no
difference.123

In 1980, 3.2% of currently married adults had a spouse from a
different racial group.  By 2010, these marriages reached a record
9.5% or 5.4 million of a total of 56,510,377 marriages.124  Whites con-
tinued to be the least likely to marry interracially (about 4.7%).125

However, in absolute terms they were involved in interracial mar-
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riages more than any other racial group given their demographic ma-
jority.  Consequently, the overwhelming majority of interracial
marriages involve a White American and a person of color.126  For all
Blacks who were currently married in 2010, 8.9% were interracially
married.  This included Black-White unions that totaled 7.9%, which
has tripled over the last decades.127

That said, interracial marriages involving the currently married
population of African Americans have remained small in numbers
compared to those of other groups such as Latinas/os or Asian Ameri-
cans.  The percentage of interracially married individuals was roughly
30 percent for both groups.128  The share of intermarriages among all
currently married Latinas/os was 17.4%.  For all Asians who were cur-
rently married the share of intermarriages was approximately
16%.129  If, however, intermarriages reached an all-time high of 9.5%
in 2010, these marriages are miniscule in terms of numbers.  The
overwhelming majority of Americans (90.5%) still married someone of
the same racial group.  Furthermore, while multiracials of White and
Native American or White and Asian American ancestry, for example,
overwhelmingly tended to marry White spouses, this effect was not
present for White and Black multiracials.  This further complicates
notions that decreased barriers to interracial relationships can be gen-
eralized across populations of color.  It also further highlights the con-
tinued social distance between White and Black Americans, as well as
the continued significance of hypodescent for people with Black
ancestry.130

Furthermore, the comparatively more egalitarian gains in the pri-
vate sphere do not necessarily translate into greater equality in the
public sphere.  Blacks continue to be disproportionately retained at
the bottom of society in terms of occupation and income.  Blacks over-
all have higher rates of unemployment, poverty, and incarceration,
fewer years of education, shorter life expectancy, and overall lesser
wealth and quality of life.131  Consequently, Obama’s significance as
the first African American elected to the nation’s highest office cannot
be underestimated.  It symbolically demonstrates the considerable
gains some Blacks have made in the Post-Civil Rights era.  Obama’s

126. FREY, supra note 125, at 195, 196.
127. Marrying Out, supra note 29.
128. FREY, supra note 125, at 195, 197.
129. Marrying Out, supra note 29.
130. Zhenchao Qian & Daniel L. Licther, Changing Patterns of Interracial Marriage

in a Multiracial Society, 73 J. MARRIAGE & FAM. 1065, 1073 (2011).
131. Dedman, supra note 45; Dayna Bowen Matthew & Richard V. Reeves, Trump

Won White Voters, But Serious Inequities Remain for Black Americans, BROOKINGS (Jan.
13, 2017), https://www.brookings.edu/blog/social-mobility-memos/2017/01/13/trump-
won-white-voters-but-serious-inequities-remain-for-black-americans/.
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election transformed the aesthetic of the nation’s political landscape
and instilled a sense of pride and optimism in African Americans
while inspiring more Black youth to realize their potential for
advancement.132

Moreover, the increased public attention to ancestry and racial
composition was directly attributable to Obama’s open discussion of
his own multiracial background.133  That openness, along with height-
ened interest among lay and professional genealogists, coupled with
the ease and increased sophistication of DNA testing—which now
makes it possible to verify the centuries of extensive racial intermin-
gling—has provided the United States with an opportunity to embrace
itself as a more complex and interconnected racial terrain.134

Obama’s interracial parentage is thus symbolically important in
terms of Loving’s promise.  Yet that promise remains more aspira-
tional than actualized in terms of progress toward a more inclusive
and egalitarian society.135  In fact, the collateral impact of Obama’s
multiracial background, along with his hopeful campaign promises,
generated unrealistic expectations among voters.  Many imbued him
with an almost messianic ability to cleanse the nation of its racial
sins.  Yet racialized patterns in housing and education have made real
egalitarianism all but unattainable, despite the grand illusion that
egalitarian racial integration was imminent.

Indeed, the United States is integrated only to the extent that
White and Black Americans come into contact with each other more
frequently in public places and, significantly less often, in the private
sphere.  If their lives intersect more than previously, most White and
Black Americans still tend to live in separate, mistrustful, unequal,
and sometimes mutually downright hostile worlds.136  Although the
relationship between race and opportunity has changed, the status ac-
corded race remains essentially unchanged.  For White Americans—
regardless of gender, culture, and class—race locates wealth, power,
privilege, and prestige; for Black Americans—irrespective of gender,

132. Taylor, supra note 58, at 140-41.
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color, culture, or class—race identifies disadvantages and constraints,
however informal, subtle, or elusive they may be.  This does not pre-
clude the achievement of a more racially egalitarian society.  Yet
Steinhorn and Diggs-Brown point out that this requires hard work,
risk, sacrifice, and a willingness to take collective responsibility for
the necessary “social engineering, constant vigilance, government au-
thority, [and] official attention to racial behavior” for the greater na-
tional good.137  It also requires a more honest assessment of the
factors that continue to keep African Americans in a disadvantaged
position, not to mention a more accurate rendering of the historical
and cultural forces that put them there in the first place.

137. STEINHORN & DIGGS-BROWN, supra note 136, at 222-23.
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50 YEARS OF LOVING : ESSAY

ROBERT BRACAMONTES BLACK CROW†

Our input into how society is structured and functions is often
discarded, because the colonized are not supposed to analyze the slave
master’s authority or blessings.

In 1967, I was thirteen years old and fell in love with a girl named
Pat, and today, we have been married for almost forty years.  We
walked holding hands as we passed my family’s home.  After several
weeks my mother asked who was the Chinese girl.  It was the very
first time in my life that I realized that Pat was different.

Many might say we were lucky that Loving v. Virginia1 helped
make this marriage possible.  But what did it actually allow?  It gave
us permission to become part of the societal experience reserved for
those in control of a white supremacist society.  It was a road to
assimilation.

As we grew older I asked, “Pat, did you know I was Mexica Indige-
nous?”  She said yes, and I explained that I never saw her as Chinese
when we first met.  It was those watching that pointed it out.  It is
society, not formal law, that still stigmatizes us about being different.
But no matter what happened as a result of Loving v. Virginia, society
does not change as simply as the stroke of a pen or writing a new law.

Fast forward to the mid-nineteen nineties, when we are reminded
about the strong hold of white supremacy and racist thoughts as we
walked along the beach.  We walked with our five children on the
north side of the Santa Monica pier.  I was recovering from a back
injury.  Several young white men and women are staring at us as we
walk in proximity.  They scream out the clearest words I have ever
heard, “Hey, you Niggers don’t belong on this side of the pier.”  They
made it clear that we had created a mud race, hapa race, which meant
our children were incomplete.

Loving v. Virginia made it clear that race could not interfere with
the marriages between races, but it did little to curb the reality of
racism and white supremacy.

According to Judge Leon Bazile:
Almighty God created the races white, black, yellow, malay
and red, and he placed them on separate continents. And, but

† Robert Black Crow Bracamontes was a Community Columnist in a local section
of the L.A. Times for two years.  He has published articles in the Harvard Independent
Magazine, Smithsonian Institution News Letter, and at www.onlinewithbob.com.

1. 388 U.S. 1 (1967).
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for the interference with his arrangement, there would be no
cause for such marriage. The fact that he separated the races
shows that he did not intend for the races to mix.2

Marriage is but an illusion of something loving.  It is in fact a
maze of legal obligations established to gain property and perhaps re-
ceive public approval of a union between two people.  My love and af-
fection for my wife remains the same from the time I met her, when
we were both thirteen years old, to this day.  It has nothing to do with
marriage, even interracial marriage like ours.

Laws in America are often bent on punishing the slave, those of
us that have never been seen as equal to the white master.  And equal
and freedom are different for us.  To be equal is to be the same as one’s
slave master.  To be free is to have the choice to live with dignity
outside the system of white supremacy.  And not engage in the perpet-
uation of a dominance accepted.

So, did Loving v. Virginia change the world?  No.  Did it change a
law?  Yes.  And now interracial couples can encase themselves in a
prison of legal obligations that have nothing to do with love.

Yes I live in that scenario of the colonized mind.  We are still mar-
ried, but how are we received away from the letter of the law?  The law
was changed for my wife and I, so we could live happily ever after.

Do civil rights laws impact the deep seeded white racism that ex-
ists in the fabric of society?  Is interracial marriage truly accepted?

If we add the symmetry of Emma Goldman’s views on marriage,
then add race, we have a harsh reality to consider.  In 1914 Emma
Goldman said, “Marriage and love have nothing in common; they are
as far apart as the poles; are, in fact antagonistic to each other.”3

After the passage of Loving v. Virginia, all people of color were
now given permission to marry white people.  How gracious is the law
of white supremacy?  Those that were previously thought of as too in-
ferior to be married to whites are given permission by the occupation
forces, the settlers.

When I first saw her, she was as beautiful as a million sunrises, a
million sunsets.  I knew I wanted to spend the rest of my life with her.
Oh and race never entered my mind.  Love is void of race.  It does not
need patriarchal institutions to exalt love.

Race judgment is the creation of white supremacy.  The Europe-
ans brought it with them during the American Holocaust, the Geno-

2. Judge Leon M. Bazile, Indictment for Felony in Caroline County (Va.) Common-
wealth v. Richard Perry Loving and Mildred Dolores Jeter, LIB. OF VIRGINIA, https://lva
.omeka.net/items/show/54 (last visited Mar. 13, 2017).

3. EMMA GOLDMAN, Marriage and Love, in ANARCHISM AND OTHER ESSAYS 233
(1914).
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cide of ninety-five percent of my Ancestors.  It includes us and
excludes us as it sees fit to maintain supremacy.  To exclude us from
marriage with whites seems unreasonable, but to give permission to
marry a white person is equally arrogant and racist.  The Supreme
Court did not have to rule on how beautiful or how completely in love I
was with her.  Love has nothing to do with marriage or race.  Marriage
is an institutional conundrum designed for the dominants in this
society.

My Ancestors’ society was filled with women who were doctors,
teachers, leader warriors, and worked side by side with men as equals.
During the same period women in Europe were being burned at the
stake for wanting to learn to read.

It is not a great honor to be part of an institution that engages
women and belittles Indigenous people into a patriarchal racist sys-
tem.  We cannot let anyone dictate how to love, when to love, and what
love is.  Each group of people is different with all of their beautiful
cultures and those cultures need to remain intact.  Absent of precon-
ceived ideas of what is a happy legal life according to colonial
standards.

Robert (Bob) Bracamontes
Yu-va’-tal ‘A’lla-mal (Black Crow)
Acjachemen Nation, Juaneno Tribe
Mni Wiconi
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50 YEARS OF LOVING: WHAT’S WRONG
WITH BEING COLORBLIND?

JESSICA HARTLEY SODEKE†

When I was a little girl, as far as I was concerned everybody
looked like me.  Jesus was white, so was Santa and every single one of
my classmates.  My mom was white, so was my dad, so was my whole
family and anyone I saw in our tiny, rural Missouri town.  Our expo-
sure to other races was on television and most of the time I was not
allowed to watch any of that programming—specifically what my dad
referred to as “thugs” on the news or the late night comedy show, In
Living Color.  Even the closest stores did not carry ethnic baby dolls
and my books were filled with white faces.  I was completely colorblind
at that point in time.  Closed off from exploring not only other races,
but also cultures that were different than rural, white America.

That changed on a shopping trip to the big city (Kansas City)
when I was four years old.  My parents made this hour and a half trip
to the JCPenney outlet mall a couple of times each year.  While mom
and dad hunted for bargains, my sister and I would weave in, out, and
under the clothing racks until our mother called us over to stretch a
shirt across our bellies to measure.

It was during that shopping trip that I remember very clearly my
first experience interacting with a black person.  And it did not go
well.

A young, black man with his white partner by his side pushed a
stroller with their beautiful biracial baby around the jewelry counter.
They stopped to browse and my sister and I, perched under a clothing
rack, watched them.  I noticed he was different than everyone and
pointed it out to my sister.  She was a year older than I and a bit of a
know-it-all so she told me “they like to be called niggers.”  Armed with
a fancy new term and excited to use it, I wiggled out from under the
rack and walked up to the family.  “Hi nigger,” I said, as politely as I
could.

Things did not go how I had planned.  I thought they would be
impressed that I knew this fancy new word.  Instead, the situation

† Jessica Hartley Sodeke is an entrepreneur and a communications and market-
ing professional.  She has extensive multi-platform experience in content writing,
graphic design, and photography with clients both locally and nationally.  When Jessica
does not have her nose in a MacBook, you can find her collecting peoples’ stories, read-
ing, hunting for deals, crafting, gardening, decorating, cooking, planning her next ad-
venture, and spending time with family.
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quickly became chaotic and scary.  As my dad dragged me toward the
exit I watched my mother.  Her back was pressed against a wall of
jeans, and the tall, now scary black man pointed his finger toward her
face.

Dad and I sat in the car while mom fended for herself in the outlet
mall.  I tried to piece together what had happened and what would
still happen as best as my four-year-old mind could.  All I really knew
was that I was in trouble because I used a word that was not nice.  It
was a swear word.

I do not know where my sister picked up on the bad bit of termi-
nology, especially because the “n word” was not used in our household.
Growing up in a town full of ignorant racists I am not surprised that is
what she thought.  I do not blame her either.  But we still had much to
learn.  For us, it was a good first lesson in diversity.

My mother probably would not agree.  It is not a memory we re-
ally share over dinner with houseguests.  It was a shameful experi-
ence.  The man came up behind her with a mouth full of dirty words
and completely caught her off guard.  She apologized profusely and
instead of feeling fearful, she felt compassion for him.  She too had
very little experience with black people so she explained as best she
could that we lived far in the country and never interacted with black
people.  In fact, that was probably the closest I had ever been to a
black person.  Her cheeks burned as she tried to explain we really are
not horrible people who burn wooden crosses and dangle nooses from
tree limbs.  She assured him that she does not even use that kind of
language and certainly did not teach it to me; she did not even know
we knew it.

I am thirty-two years old now and I will never forget that day.  As
we pulled away from the outlet mall, I stared out the car window, try-
ing to swallow the lump in my throat.  I did not mean to use a nasty
word or to hurt that poor man’s feelings or to put my mom in that
situation.  I was not scared that he was different; I wanted to be nice
and accepting.  I just did not know the right way.  From that day on,
“nigger” became one of those words I tucked away in my mind never to
be used in front of my parents again.  Now when I heard it, I recog-
nized it.  I started piecing instances together when I heard a family
member or a schoolmate say it.  It was a bad name for a black person.
I did not know where it came from.  I did not know why black people
hated to hear it from white people.  In fact, I knew black people called
each other it so, to me, it was just a confusing term.

Throughout school we never really learned about all of black his-
tory.  We discussed slavery, and if we talked about the Civil Rights
movement I do not really remember it.  I did not care.  I was white,
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after all.  It did not have a lot to do with my friends or me, and our
teachers (many of whom grew up in the same or similar surrounding
communities) did not make the effort to help us relate to someone be-
ing persecuted because of his or her skin color.  We talked about agri-
culture and science, math and WWII, we would talk about God before
we discussed racism.

In junior high school, we had one biracial student move to town.  I
spent time with him, along with just a handful of my friends.  He was
a lot like us on the inside, but on the outside he was clearly different.
I remember we would ask him about his skin color and what it was
like to be black and what his family was like.  It was as if we truly
believed he would be different because his skin had a bit more mela-
nin.  I was completely enamored by his uniqueness.  Not everyone
was.  Within weeks he found a noose dangling in his locker and his
family moved away.  We never had another “different” person attend
our school, except for a half filipine, half white family that had deep
family roots in the community, and out of all the sports teams we
played, there was one black athlete.  The only steady exposure to Afri-
can American culture in my life was through music—Color Me Badd,
Boys II Men, and All-4-One—to name a few.

It was not until college that I found myself interacting with many
cultures.  People of all races were in my classes, in the cafeteria, in my
study groups, on the sports teams, in the bars, everywhere.

A year or so into college I took a job at Dairy Queen.  It was there
that I met KeOnna.  To be honest, I was very nervous to work with
her.  I was under the impression that all black women were loud,
mouthy, and angry.  I kept my distance but as a manager, she was
often tasked with teaching me how to do things (like perfecting the
famous Dairy Queen cone curl).  The longer I worked with KeOnna the
closer we became.  Before I knew it, KeOnna was more than a co-
worker, she was a friend.  A really good friend.  We swapped secrets,
talked about boys, crashed at each other’s apartments, and she took
the time to answer my silly questions about African American culture.
Then one time she asked me to come home with her and meet her
family.

I do not want to admit what I expected and the reality was noth-
ing like I had imagined.  Her mom is kind and funny and welcoming.
Sure, she made the best mac and cheese and collard greens I had ever
had, but that was the only time during that visit that they fit the ster-
eotype I had been taught.  Her family was “normal.”  Her mom not
only had a full-time job, she also owned a motorcycle club.  No one was
in jail.  There were not drugs and guns everywhere.  And it was for the
most part, a lot like my family.  There were pictures on the wall full of
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black faces and even her mom’s knick-knack collections were black fig-
urines.  I did not even know these types of things existed.  I loved her
family.  Sure, I felt a little out of place as a very white, very uncul-
tured girl from the middle of nowhere, but they welcomed me.  We
broke bread.  We talked, laughed, and we were just people.

It was this experience that changed my perspective.  I remember
taking time after that to open my eyes and my mind.  I was more
aware of the black people I saw on television and in our community.
There were very successful black politicians, wealthy black families,
and black entrepreneurs and inventors.  It sounds a little silly now but
I never took the time to truly see successful black people.

It saddens me that it took more than twenty years to realize we
are all the same.  Before that, “nigger” was just a bad word, black peo-
ple could not keep a job, and because I was white, I just assumed I was
destined to do greater things than people who were not white.  Boy
was I wrong.

In 2012, KeOnna graduated from Creighton University with a
Clinical Doctorate Degree in Occupational Therapy.  She became the
first in her family to graduate college, added a doctorate, and now
works in an Omaha hospital as an occupational therapist.

I think part of the reason KeOnna and I got along so well is be-
cause we had similar taste in men.  I had for many years been at-
tracted to black men and she was my safe zone.  I could be myself
around her and ask her lots of questions with no judgment.  Questions
like: What does this slang term mean?  Why do you put grease in your
hair?  If I say this, does that sound racist?

I dated black men quietly.  I did not know how my family would
react or my friends back home so I did not say anything until I needed
to.  The only family member I felt comfortable enough to expose my
secret to was my sister (yes, that same one!).

She had her own stories of intermingling with other cultures in
college and by this time we had both relocated to Lincoln.  While Lin-
coln is not a thriving metropolis, it is no stranger to diversity.  After I
had dated a series of black men and brought them along to dinner, she
was used to it.  The time finally came to open up to the rest of the
family when I met Sam.

I really liked Sam and so did my sister.  He was unlike any man I
had ever met.  He was polite, well educated, and very thoughtful.  I
was able to build trust with him and before long we were ready to get
married.

The fact that he is black was not a complete surprise to my par-
ents.  I had been dropping subtle hints for several years that I had a
preference for black men.  But, at that time, a mixed marriage was not
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something they really wanted for me and there was some resistance.
My parents were not racist.  They were ignorant and still living in
that same tiny, predominantly white town where they had limited ex-
posure to other cultures.

Getting married for us was not nearly the struggle it was for re-
luctant Civil Rights heroes Richard and Mildred Loving.  The Lovings
were a 1960’s interracial couple whose love defied all odds when they
fought the legal system for the right to be married.  At that time, there
were still twenty-four states where interracial marriage was illegal.
With the backing of the American Civil Liberties Union, the Lovings
were able to convince the United States Supreme Court to strike down
any remaining segregation laws, including their freedom to be mar-
ried.  While we did not have to make a case to the United States Su-
preme Court, we did have some obstacles.

My husband is Nigerian and we decided to get married eight
months after we met.  As if navigating the sea of immigration
paperwork was not difficult enough, the biggest battle was gaining ac-
ceptance from my family.  It was heartbreaking but my parents did
not attend our ceremony.  Regardless, it was a beautiful, intimate
event.  I had my sister and brother-in-law by my side, he had his
brother and uncle by his side, and though it was not the wedding I had
dreamed about, it has become one of my favorite memories.  On Lov-
ing Day, June 12, 2012, we were married.  I chose Loving Day because
it represented how far we have come as a nation and that I could
choose to marry this man, whatever his color, wherever I wanted,
whenever I wanted; and “wherever” happened to be the former Fed-
eral Courtroom at the Grand Manse in Lincoln, Nebraska.

My parents have since changed their mind and my family loves
Sam.  I would not say our union was a courageous act—my dad might
call it rebellious—but whatever it was, marrying who I wanted was
worth the risk and it was the experience my parents, family, and some
friends needed to open their eyes to a whole new world.

Now family dinners include a mix of American and Nigerian
dishes.  The faces in the pictures on my wall are pink, chocolate, and
cinnamon and books in our library are about many different cultures
and people.

Hearing the story of the Lovings, as well as the stories of other
Civil Rights activists, and meeting “different” people has profoundly
impacted my life and helps us “outsiders” to understand what it is like
to be viewed as less for something you cannot control.  In my experi-
ence, so many of those stories were not shared with me until I took it
upon myself to try to relate and put myself into the shoes of those who
were persecuted for something so silly as skin color.
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I have now stood in the shadows of Martin Luther King, Jr.:
where he was born, where he preached, in his home that was bombed
in Montgomery, where he was murdered, and where his body rests.  I
visited the site where Rosa Parks was arrested for refusing to give up
her seat.  I talked to a man outside Brown Chapel in Selma who
marched to the Edmund Pettus Bridge along with 600 other people to
quietly protest racial injustice in 1965.  I met Rev. Robert Graetz and
his wife Jean, a white couple who were sent from the west coast to the
south in 1955 to pastor an all black church.  Graetz was appalled by
the extreme racist behaviors in the south and became a friend of and
activist for Martin Luther King, Jr. and Rosa Parks.  I have seen the
home of white Judge Seybourn Lane, who voted against special seat-
ing for white bus riders and helped to end the Montgomery Bus Boy-
cott.  I have walked through Kelly Ingram Park (across from the
Birmingham Civil Rights Institute and the Sixteenth Street Baptist
Church) where many African American lives were lost at the hands of
ignorant, racist people.

Each experience opened my eyes and touched my heart and the
more I learned and saw, the easier it was for me to empathize.  These
stories need to be shared with not just the black people who relate to
them, but especially to other races and cultures in our nation who can-
not: White people who hate black people; White people who do not un-
derstand black history; even people from other countries who do not
share our history.  Despite the color of my husband’s skin, our black
history is not his black history.  He grew up in a world where most
people looked like him.  When my husband and I walk by an old white
man with lips pursed to say something nasty or we see a woman
clutch her bag extra tight when we pass, he is nearly oblivious.  And,
in today’s world, that is dangerous.  As a black man living and work-
ing in America he needs to know and understand and not be naive.
Naive like I was and like so many still are.

I believe it is important to teach America to NOT be colorblind.
Instead, we should see all colors.  To embrace each race for the history
and culture that has formed the world we live in.  To have friends and
family who are different so that when they are hated for it, we can
empathize and educate and stand up to the ignorant, the racist, and
the hateful and try to help them see that we are all really just people.

When I share our wedding story and the significance of Loving
Day, one of the first reactions is, “Wow, I didn’t know that.”  Many
cannot even fathom that there was a time, 50 years ago, that two peo-
ple could not get married because they did not look the same.
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Loving v. Virginia1 serves as a landmark in the journey for Civil
Rights that many in our country are too ashamed to own up to.  Much
of what happens in the shadows is now being exposed.  Our nation is
experiencing a revival of sorts—a rude awakening that there is still a
clear divide in accepting people who are different.

Sam has made me a better person.  He has taught me patience,
how to be caring, and how to relax.  He has shown me love like no
other and he listens like I aspire to.  But most importantly, he has
been a blessing to my entire family.  He has changed the way we all
see different cultures, especially black people.  In August 2017, Sam
and I will welcome our first child and my parents are ecstatic.  They
are excited to see our family grow, excited to love and nurture another
beautiful child, and especially excited because they are confident Sam
will be a wonderful father, black skin or not.  He has crushed the ster-
eotype of what a “black man” represented to them.  He is now a son-in-
law, a brother, a grandson, a nephew, my partner, our future, a hard
worker, funny, Godly, and a provider.  He is finally just one of us.

1. 388 U.S. 1 (1967).
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THE RADICAL ACT OF LOVING:
HOW THE ORDINARY BECOMES

EXTRAORDINARY

AMANDA GUIDERO, PH.D.†

It has been nearly fifty years since the United States Supreme
Court handed down the Loving v. Virginia1 decision, which banned
state anti-miscegenation laws.  With this important anniversary
comes increased focus on the couple behind the decision, Richard and
Mildred Loving.  While many have struggled with the way the couple
has been represented, not as civil rights crusaders, but as simple hard
working people who wanted to live close to their families, I argue it
was exactly their commitment to each other and their family that led
to constitutional change.  In this essay, I reflect on the ordinary ac-
tions that people have taken over time that have resulted in drastic
changes altering the fabric of our society.  I end with a reflection on
how we can continue to challenge systems of injustice through every-
day actions.

It has been nearly fifty years since the United States Supreme
Court released its opinion on Loving v. Virginia effectively redefining
marriage in the remaining sixteen states that had anti-miscegenation
laws at the time of the decision.  Not only would this decision allow the
Loving family to live in Virginia, but it enabled countless others to live
openly (even where resistance to the decision remained strong) and
gave rights to the children of these marriages.  In the current political
and cultural climate, the Loving v. Virginia decision seems particu-
larly relevant and as June 12, or Loving Day, draws nearer, I find
myself reflecting on the Loving legacy and what it means for those
working toward social justice, equality, diversity, and inclusion.  For
me, the Lovings are inspiring not because they achieved a major vic-
tory in the Civil Rights Movement (although that must be celebrated
as well), but because they offer an example of how we can interact
with the people around us in a way that normalizes inclusion and cele-
brates difference.

As audience members of the film Loving might have observed,
Richard and Mildred Loving did not set out to be Civil Rights champi-
ons.  Indeed, to the surprise or irritation of some, the Lovings are por-

† Fellow of Conflict Engagement, Werner Institute, Creighton University School
of Law.

1. 388 U.S. 1 (1967).
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trayed as simple people trying to get back to Virginia to be closer to
their families.  However, real life accounts of the Lovings support this
portrayal.  In an article in Life Magazine, the Lovings described the
motivation behind the case as “purely personal.”2  In the same article,
Richard stated, “We have thought about the other people, but we are
not doing this just because somebody had to do it and we wanted to be
the ones. We are doing it for us, because we want to live here.”  On the
40th anniversary of the Loving v. Virginia decision, Mildred released
a statement that both acknowledged the importance of the decision,
but also reaffirmed the personal motivation behind the case.

When my late husband, Richard, and I got married in
Washington, D.C. in 1958, it was not to make a political
statement or start a fight.  We were in love, and we wanted to
be married.  Not a day goes by that I don’t think of Richard
and our love, and how much it meant to me to have that free-
dom to marry the person precious to me, even if others
thought he was the “wrong kind of person” for me to marry.  I
believe all Americans, no matter their race, no matter their
sex, no matter their sexual orientation, should have that
same freedom to marry.  I am proud that Richard’s and my
name are on a court case that can help reinforce the love, the
commitment, the fairness, and the family that so many peo-
ple, black or white, young or old, gay or straight, seek in life.
I support the freedom to marry for all.  That’s what Loving,
and loving, are all about.3

This continued hesitancy to situate themselves in the larger Civil
Rights Movement might be surprising, but for me it makes the Loving
decision that much more compelling—and powerful.  The Lovings’
commitment to each other and their families led to the infamous
United States Supreme Court decision, resulting in extraordinary so-
cial change and paving the way for future generations of couples and
their children to be visible in United States society.  This is not to
down play the important role that leaders such as Rev. Dr. Martin
Luther King, Jr. played in ushering social change, but rather the ac-
knowledgement that the simplest actions can also have extraordinary
ramifications.

The true legacy of the Lovings is shared by the countless others
that have engaged in ordinary actions that led to extraordinary re-
sults.  While not all reach the level of notoriety as the Lovings have in
the United States, their stories are as poignant.  In perhaps the most

2. The Crime of Being Married, TIME, Mar. 18, 1966, at 85, 91.
3. See Mildred’s statement on the 40th anniversary of Loving v. Virginia here

https://www.theatlantic.com/daily-dish/archive/2007/06/mildred-loving-40-years-later/
227582/.
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globally recognized case, Malala Yousafzai risked her life to pursue
her education in Pakistan after a Taliban order barred women and
girls from education.  On October 9, 2012 Malala followed her usual
routine and boarded a bus to go home after school, but instead of ar-
riving safely to her destination, she was shot in the head.  Not only did
Malala survive, but she has since become a global leader advocating
for freedom of speech and education, earning a Nobel Peace Prize
along the way.  In post-dictatorship Argentina, after a dirty war that
led to the disappearance of up to 30,000 people, one grandmother’s
search for her missing grandson resulted in the establishment of
Abuelas de Plaza de Mayo (Grandmothers of the Plaza de Mayo).  The
group has identified over 100 children of those who went missing dur-
ing the war and driven scientific advancements in DNA identifica-
tion.4  Closer to home, United States public support of marriage
equality emerged after dozens of individual couples pursued the same
legal rights as heterosexual couples, culminating in the dismantling of
the Defense of Marriage Act and the military policy of “Don’t Ask,
Don’t Tell,” and leading to the Obergefell v. Hodges5 decision.  Some of
the couples, including Jim Obergefell and John Arthur, John Baker
and James McConnell, and Karen Thompson and Sharon Kowalsi,
pursued their cases in court and, like the Lovings, had to cope with
difficult legal circumstances prior to the landmark Supreme Court de-
cision.  One final example may be found in Father Flanagan, who
aimed to help young boys so that they could grow into productive citi-
zens by opening a home that eventually became the widely acclaimed
Boys Town in Omaha, Nebraska.

These stories represent an array of actions that any person would
or could undertake in similar circumstances.  They share the common
theme of individuals pursuing something deeply personal and in their
quest, inspiring something much greater.  The legacy of the Lovings
lives on today, not only because of the legal precedent established by
the Loving v. Virginia decision, but because the Lovings themselves
were people who just wanted to live the way those around them lived,
in their own home with their children, and close to family and friends.
They normalized what at the time was considered by some to be any-
thing but normal, and in so doing, paved the way for all sorts of rela-
tionships to follow.  For me, Loving Day is so much more than a
celebration of the United States Supreme Court decision; it is a valida-
tion of relationships that cross socially constructed barriers, including
ethnicity, gender, religion, sexual identity, and so on.  It is about nor-

4. Erin Blakemore, Argentinian Grandmothers Are Using DNA to Track Down
Stolen Children, SMITHSONIAN.COM (Sept. 3, 2015).

5. 135 S. Ct. 2584 (2015).
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malizing and celebrating that we are all individuals, and that surface
level identity is only one piece of the kaleidoscope that makes up a
person.
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50 YEARS OF LOVING: A REFLECTION ON
SEEKING JUSTICE THROUGH LOVE

AND RELATIONSHIPS

NICHOLAS A. MIRKAY†

If an openly gay man or woman was asked twenty-five years ago
(1992) if the country would sanction same-sex marriage, the response
would likely have been one of utter incredulity.  At that time, the
AIDS crisis was in its second decade and those infected with the HIV
virus were still facing a high probability of death.1  The first combina-
tion drug therapies, often referred to as “cocktails,” that significantly
improved the life expectancy for those infected with the HIV virus,
were not introduced until 1996.2  The Lesbian, Gay, Bisexual, and
Transgender (“LGBT”)3 community was almost singularly focused on
combatting the AIDS epidemic, which included fighting for increased
funding and research as well as caring for the affected members in
their communities.  I “came out” around that time, eventually meeting
my life partner in 1998.  Like most gay men at the time, we were not
“out” at work nor with our primary physicians, utilizing anonymous
HIV testing at the city health clinic.  Being open about your same-sex
orientation in a Midwestern city was a freedom few of us exercised, or
if we did, we did so with extreme caution.  Accordingly, this part of my
identity was placed in a box kept separate from professional and cer-
tain personal segments of my life.  Although my life partner and I par-
ticipated in a non-legally-binding commitment ceremony in 2000, we
had no expectation that our commitment would be legally recognized
until we were old and gray at best.  I came from a strong Sicilian,
Roman Catholic heritage where marriage was sacrosanct, so I was
satisfied in not reconciling my committed relationship with that sa-

† Senior Associate Dean & Professor of Law, Creighton University School of Law;
J.D., University of Missouri-Columbia School of Law; LL.M., Georgetown University
Law Center.  Thank you to my colleagues, Palma Strand, Jackie Font-Guzmán, and
Amanda Guidero for inviting me to participate in this important symposium.  Also,
thanks to the Creighton Law Review editorial board for agreeing to publish the works of
participating symposium speakers.  As always, thanks to Alan Gardner and Noah Gard-
ner Mirkay for their love and support during the writing of this reflection.

1. Thirty Years of HIV/AIDS: Snapshots of an Epidemic, AMFAR, http://www.am
far.org/thirty-years-of-hiv/aids-snapshots-of-an-epidemic/ (last visited Mar. 23, 2017).

2. Id.
3. Although the term “LGBT” (Lesbian, Gay, Bisexual, Transgender) is used gen-

erally throughout this reflection to refer to the movement for equality for those who
identify as other than heterosexual, the focus of this reflection is on same-sex marriage
rights and thus is primarily addressing sexual orientation (i.e., lesbian, gay, and
bisexual).
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cred view of marriage.  Instead, my partner and I were gratified to
have the acceptance of our families and friends and to continue to
work on education and awareness of LGBT issues through local and
national organizations.  Without the statutory protections afforded le-
gally-recognized marriages, we necessarily utilized trusts and other
estate planning documents to ensure our wishes of providing for each
other at death were honored.

The significance of the fiftieth anniversary of the United States
Supreme Court’s decision in Loving v. Virginia4 can be neither under-
estimated nor underappreciated by the members of the lesbian and
gay community presently in, or aspiring to be in, legally-recognized
marriages.  The thematic overlaps between Loving and the Supreme
Court’s more recent decision in Obergefell v. Hodges5 are inescapable.6
Both cases involve the marital rights of two individuals who society
viewed as non-traditional and, thus, inappropriate marital partners.
In both cases, the court system and a segment of society, in varying
degrees, evolved to accept the marital rights of interracial and same-
sex couples, contrary to another segment of society that did not con-
done and protested the conferral of such rights.  Mildred Loving, one
of the plaintiffs in Loving, clearly saw the connection between her and
her husband’s fight for racial equality in marriage and the struggle for
same-sex marriage recognition.  She endorsed equal marriage for all
couples, regardless of their race, sex, or sexual orientation in a state-
ment entitled “Loving for All,” issued for the fortieth anniversary of
the landmark decision:7

My generation was bitterly divided over something that
should have been so clear and right. The majority believed
that what the judge said, that it was God’s plan to keep peo-

4. 388 U.S. 1 (1967).
5. 135 S. Ct. 2584 (2015).
6. See David Boaz, Interracial Marriage as a Precedent for a Gay Marriage Deci-

sion, NEWSWEEK (June 16, 2015, 12:26 PM), http://www.newsweek.com/interracial-mar-
riage-precedent-gay-marriage-decision-343487.

7. Public Statement, Mildred Loving, Loving for All (June 12, 2007), http://
archive-freedomtomarry.org/pdfs/mildred_loving-statement.pdf.  It is important to note
that although there are definite thematic overlaps between Loving and the same-sex
marriage cases, the petitioners in Loving were charged with a felony and suffered the
criminal sanction of confinement for marrying in Washington, D.C. and returning to
live in Virginia. See Loving v. Virginia, 388 U.S. 1, 3-4 (1967).  In contrast, individuals
that were married in a state that sanctioned same-sex marriage (e.g., Massachusetts)
and returned to a state that did not recognize that marriage prior to Obergefell (e.g.,
Nebraska) were not charged with a felony and subject to criminal penalties.  This was
due in part to the Supreme Court’s decision in Lawrence v. Texas, 539 U.S. 558, 578
(2003), rev’g Bowers v. Hardwick, 478 U.S. 186 (1986). Lawrence struck down Texas’s
“homosexual conduct” law, which criminalized sexual intimacy by same-sex couples,
and by implication, struck down similar sodomy laws still on the books in twelve other
states. Lawrence, 539 U.S. at 573.
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ple apart, and that government should discriminate against
people in love. But I have lived long enough now to see big
changes. The older generation’s fears and prejudices have
given way, and today’s young people realize that if someone
loves someone they have a right to marry.
Surrounded as I am now by wonderful children and
grandchildren, not a day goes by that I do not think of Rich-
ard and our love, our right to marry, and how much it meant
to me to have that freedom to marry the person precious to
me, even if others thought he was the “wrong kind of person”
for me to marry.  I believe all Americans, no matter their
race, no matter their sex, no matter their sexual orientation,
should have that same freedom to marry.  Government has
no business imposing some people’s religious beliefs over
others.  Especially if it denies people’s civil rights.
I am still not a political person, but I am proud that Richard’s
and my name is on a court case that can help reinforce the
love, the commitment, the fairness, and the family that so
many people, black or white, young or old, gay or straight
seek in life.  I support the freedom to marry for all.  That’s
what Loving, and loving, are all about.8

Notwithstanding Mildred Loving’s poignant statement, the com-
parison of the two landmark decisions in Loving and Obergefell also
yields some stark differences in the comparative struggles for racial
and sexual orientation equality.  One of the greatest differences is the
American public’s opposition to, or approval of, granting marital
rights.  When Loving was decided in 1967, approximately seventy-two
percent of Americans remained opposed to interracial marriage, with
sixteen states still sustaining anti-miscegenation laws.9  The Supreme
Court struck down those laws, effectively superseding public opinion
at the time.  In contrast, at the time of Obergefell, approximately fifty-
eight percent of Americans supported marriage rights for same-sex
couples; such support essentially doubling from 1996 when only
twenty-seven percent approved.10  In addition, thirty-seven states al-
ready conferred marital rights to same-sex couples at the time of the
Supreme Court’s decision.11  So, from a public opinion viewpoint, the
Supreme Court was on more solid footing when it ordered the remain-

8. Public Statement from Mildred Loving, supra note 7.
9. Peter Dreier, ‘Loving’ Reminds Us of an Earlier Struggle for Marriage Equality,

THE AM. PROSPECT (Nov. 11, 2016), http://prospect.org/article/%E2%80%98loving%E2%
80%99-reminds-us-earlier-struggle-marriage-equality. See also Loving, 388 U.S. at 6.

10. Justin McCarthy, U.S. Support for Gay Marriage Steady After High Court Rul-
ing, GALLUP (July 17, 2015), http://www.gallup.com/poll/184217/support-gay-marriage-
stable-high-court-ruling.aspx.

11. Julia Zorthian, These are the States Where SCOTUS Just Legalized Same-Sex
Marriage, TIME (June 26, 2015), http://time.com/3937662/gay-marriage-supreme-court-
states-legal/.
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ing thirteen states to confer marriage rights to same-sex couples than
when it outlawed the remaining states’ bans on interracial marriage.
Nevertheless, Justice Anthony Kennedy, who wrote the majority opin-
ion in Obergefell, acknowledged numerous times the “urgency” and
“continuing harm” to the petitioners, thus imposing a duty on the
Court to address the marital rights issue.12  His explanation applied
as much to the petitioners in Loving as it did to those aggrieved in
Obergefell:

The dynamic of our constitutional system is that individuals
need not await legislative action before asserting a funda-
mental right. The Nation’s courts are open to injured individ-
uals who come to them to vindicate their own direct, personal
stake in our basic charter. An individual can invoke a right to
constitutional protection when he or she is harmed, even if
the broader public disagrees and even if the legislature re-
fuses to act. The idea of the Constitution “was to withdraw
certain subjects from the vicissitudes of political controversy,
to place them beyond the reach of majorities and officials and
to establish them as legal principles to be applied by the
courts.13

Another primary difference between the two marriage rulings
was the timing of the ruling in the overall history of the respective
equality movement.  As one commentator explained: “Whereas Loving
marked the endpoint of an era of the institutionalization of formal ra-
cial equality norms in constitutional Equal Protection doctrine and in
federal statutory law, Obergefell stands much closer to the beginning
of such a process.”14  At the time of the Loving decision, federal laws
protecting against racial discrimination, thereby establishing formal
racial equality, had been enacted.15  Eradicating the remaining bans
on interracial marriage was the culmination of a racial equality move-
ment that reached its zenith in the 1960s.  In contrast, although the
LGBT community has been extremely successful in shifting public
sentiment in a relatively short period of time, federal statutory and
case law to date lacks any “explicit guarantees of formal equality,”16

thus permitting gays and lesbians to marry but still be fired in the

12. Maureen Johnson, You Had Me At Hello: Examining the Impact of Powerful
Introductory Emotional Hooks Set Forth in Appellate Briefs Filed in Recent Hotly-Con-
tested U.S. Supreme Court Decisions, 49 IND. L. REV. 397, 430 (2016).

13. Obergefell, 135 S. Ct. at 2605-06 (quoting West Virginia Bd. of Ed. v. Barnette,
319 U.S. 624, 638 (1943)).

14. Katie Eyer, Brown Not Loving: Obergefell and the Unfinished Business of For-
mal Equality, 125 YALE L. J.F. 1 (2015).

15. Id. at 4-5. See, e.g., Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 445;
Civil Rights Act of 1964, Pub. L. No. 88-353, 78 Stat. 241; Brown v. Bd. of Ed., 347 U.S.
483 (1954).

16. See Eyer, supra note 14, at 2.
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workplace based on their sexual orientation.17  Furthermore, state-
wide employment laws that protect individuals from discrimination
based on their sexual orientation are still lacking in a majority of
states,18 although protection in varying degrees is afforded by local
ordinances.19  Accordingly, from a federal law perspective, it raises
the question of whether the Supreme Court merely missed or inten-
tionally declined an opportunity in Obergefell to go beyond marital
rights and more broadly ban discrimination based on sexual
orientation.20

Notwithstanding the differences discussed above, the Loving and
Obergefell decisions share one significant result—their impact of legit-
imizing families by granting marital rights to interracial and same-
sex couples.  To provide a brief background, the Obergefell decision
was issued two years after the other two contemporary cases involving
gay marriage rights were delivered by the Supreme Court on the same
day: Hollingsworth v. Perry21 and United States v. Windsor.22 Hol-
lingsworth addressed and ultimately overturned California’s Proposi-
tion Eight, which amended the state constitution to include a ban on
same-sex marriages.23 Windsor primarily addressed the constitution-
ality of the Defense of Marriage Act (“DOMA”), which defined “mar-
riage” and “spouse” for federal law purposes.24  The Supreme Court
determined in Windsor that DOMA violated Fifth Amendment due
process and equal protection restraints on actions of the Federal Gov-
ernment.25  What began in Windsor and Hollingsworth and continued
in Obergefell was a focus on the family unit—same-sex parents and
their children—and the notion of their entitlement to dignity and

17. Keith Cunningham-Parmeter, Marriage Equality, Workplace Inequality: The
Next Gay Rights Battle, 67 FLA. L. REV. 1099, 1100-01 (2015) (stating Title VII employ-
ment protections do not apply to persons “based on their sexual preferences” (citing
Simonton v. Runyon, 232 F.3d 33, 35 (2d Cir. 2000))).

18. Anthony C. Infanti, Victims of Our Own Success: The Perils of Obergefell and
Windsor, 76 OHIO ST. L.J. FURTHERMORE 79 (2015). See Maps of State Laws & Policies,
HUM. RTS. CAMPAIGN, http://www.hrc.org/state_maps.

19. See Equality Maps, MOVEMENT ADVANCEMENT PROJECT, http://www.lgbtmap
.org/equality-maps/non_discrimination_ordinances (last visited Apr. 3, 2017).

20. Amar Khoday, The United States Supreme Court and Same-Sex Marriages: Did
The Court Miss An Opportunity for Something Greater?, POL. ANIMAL, http://politi-
calanimalmagazine.com/a-missed-opportunity/ (last visited Apr. 3, 2017).

21. 133 S. Ct. 2652 (2013).
22. 133 S. Ct. 2675 (2013).
23. Johnson, supra note 12, at 416-17.
24. Id. at 417; Defense of Marriage Act, Pub. L. No. 104-19, 110 Stat. 2419 (enacted

Sept. 21, 1996) (codified at 1 U.S.C. § 7 and 28 U.S.C. § 1738C).  Section three of DOMA
defined “marriage” as “only a legal union between one woman and one man as husband
and wife,” and “spouse” as “only to a person of the opposite sex who is a husband or a
wife.” 1 U.S.C. § 7 (2012).

25. Nicholas A. Mirkay, Equality or Dysfunction? State Tax Law in a Post-Windsor
World, 47 CREIGHTON L. REV. 261, 264 (2014).
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equal treatment under the law.26  The Supreme Court opined in
Windsor that DOMA equated same-sex marriages to “second-class
marriages” and such differing treatment not only “demeans the
couple” but also “humiliates tens of thousands of children now being
raised by same-sex couples.”27  As noted by one commentator, Justice
Anthony Kennedy, who wrote for the majority in Windsor, addressed
“children” nine times, despite the fact that the lesbian plaintiffs did
not have any children.28

In Obergefell, the Supreme Court explicitly stated that protecting
children and families of same-sex couples was a key rationale in its
determination that the right to marry is fundamental under the Due
Process and Equal Protection Clauses of the Fourteenth Amend-
ment.29  The Court explained that granting marital rights to same-sex
couples permits their children “to understand the integrity and close-
ness of their own family and its concord with other families in their
community and in their daily lives.”30  The Court acknowledged the
“loving and nurturing homes” provided to children of same-sex couples
and that “[w]ithout the recognition, stability, and predictability mar-
riage offers, their children suffer the stigma of knowing their families
are somehow lesser.”31

At the time of the Obergefell decision, my life partner and I had
been together for almost seventeen years.  We considered ourselves
spiritually, even if not legally, married because of our 2000 commit-
ment ceremony, and our family and friends considered us married as
well.  Accordingly, we did not feel a great compulsion to get married in
any of the states that had legally sanctioned same-sex marriage prior
to the Obergefell decision.  As a tax attorney, I consistently communi-
cated to my life partner that only when our marriage was legally rec-
ognized in all the states would such a decision truly make sense from
a tax perspective.  After Windsor, the complications of being married
in one state with federal recognition, yet living in another state with
nonrecognition, caused more dysfunction and complexities from a tax
perspective than true equality.32  The Supreme Court likewise ac-
knowledged in Obergefell that “[b]eing married in one State but hav-
ing that valid marriage denied in another is one of ‘the most
perplexing and distressing complication[s]’ in the law of domestic rela-

26. Johnson, supra note 12, at 418.
27. Windsor, 133 S. Ct. at 2693-94 (citing Lawrence v. Texas, 539 U.S. 558 (2003)).
28. Johnson, supra note 12, at 421 (noting that the count also includes derivatives

of “children”—e.g., “child”).  Justice Kennedy likewise referenced “dignity” twelve times
in the opinion, which was duplicated in Obergefell. Id.

29. Obergefell, 135 S. Ct. at 2600.
30. Id. (citing Windsor, 133 S. Ct. at 2694-95).
31. Obergefell, 135 S. Ct. at 2600.
32. Mirkay, supra note 25, at 285.
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tions,” promoting “instability and uncertainty.”33  Reminiscent of Lov-
ing, since we were domiciled in Nebraska, a pre-Obergefell Delaware
marriage certificate would have been “no good here.”34

But one consideration eclipsed all those federal and state legal
complexities—our son.  Since he was several years old, he compre-
hended his difference as an adopted child of same-sex parents.  As the
states began allowing same-sex marriage, he often would mention
that “we” should go back to Delaware, where we used to live, or nearby
Pennsylvania and get married.  Upon receiving clarification that only
his two dads could marry, he would offer the perennial kid response of
“I know.”  But his use of the word “we” signified to my partner and I
that he saw the worth in our marriage in that it legitimized his “differ-
ent” family.  Even though he always viewed his immediate family pos-
itively and proudly, which was reinforced by all the extended family
and friends around him, our marriage would clearly allow him to ap-
preciate “the integrity and closeness of [his] own family and its con-
cord with other families in [his] community and in [his] daily” life.35

Once Obergefell was handed down by the Supreme Court we knew
that the time for our marriage to be legally recognized had finally
come.

Another consideration that was part of our decision to legally
marry was the recognition and honoring of those before us who had
fought for LGBT rights.  Beginning in the late 1960s and all the way
up to the Obergefell decision in 2015, countless men and women had
valiantly fought legal and social battles for equality in society and in
the workplace.  At the core of this fight has been the right to love the
person we choose, not who the state determines is appropriate.  This
theme of love and dignity is similarly present in Loving, where one of
the A.C.L.U. attorneys involved in the case remembered Mr. Loving
instructing him to “tell the court I love my wife, and it is just unfair
that I can’t live with her in Virginia.”36  Mr. Loving’s statement was
poignantly simple and powerful.  Upon hearing that statement when
watching both the documentary and the film on the Lovings’ battle for
lawful interracial marriage, it immediately struck a chord with me.  It
reminded me of a core feeling I had retained since acknowledging my
sexual orientation—let me live my life truthfully and without
interference.

33. Obergefell, 135 S. Ct. at 2607 (citing Williams v. North Carolina, 317 U.S. 287,
299 (1942)).

34. Douglas Martin, Mildred Loving, Who Battled Ban on Mixed-Race Marriage,
Dies at 68, N.Y. TIMES (May 6, 2008), http://www.nytimes.com/2008/05/06/us/06loving
.html.

35. Obergefell, 135 S. Ct. at 2600 (citing Windsor, 133 S. Ct. at 2694-95).
36. Martin, supra note 34.
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In determining the Constitution does not deprive same-sex
couples of the liberty and personal autonomy associated with mar-
riage—a connection on which the Loving decision was similarly
based37—the Court concluded its Obergefell decision with an eloquent
declaration:

No union is more profound than marriage, for it embodies the
highest ideals of love, fidelity, devotion, sacrifice, and family.
In forming a marital union, two people become something
greater than once they were. As some of the petitioners in
these cases demonstrate, marriage embodies a love that may
endure even past death. It would misunderstand these men
and women to say they disrespect the idea of marriage. Their
plea is that they do respect it, respect it so deeply that they
seek to find its fulfillment for themselves. Their hope is not to
be condemned to live in loneliness, excluded from one of civili-
zation’s oldest institutions. They ask for equal dignity in the
eyes of the law. The Constitution grants them that right.38

When my life partner and I renewed our 2000 commitment vows,
and were “legally married” in October 2015, a slideshow documenting
our life together ended with the first two sentences of the above decla-
ration.  In the words of Mildred Loving, I am now proud in my life and
marriage to “reinforce the love, the commitment, the fairness, and the
family that so many people . . . seek.”39  And as the Lovings so aptly
demonstrated in their legal struggle and life journey, that is what lov-
ing is all about.

37. Obergefell, 135 S. Ct. at 2599.
38. Id. at 2608.
39. See Public Statement from Mildred Loving, supra note 7.
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I. INTRODUCTION

“And the thing that really struck me with Loving was:
You can legislate as much as you like, but you

can’t legislate people’s opinions.”1

The release of Jeff Nichols’s film Loving,2 on the eve of the fiftieth
anniversary of the eponymous case it takes as its subject matter, Lov-
ing v. Virginia,3 provides an opportunity to examine the contributions
a mainstream Hollywood film can make to the larger cultural dia-
logue, particularly following the election of President Donald Trump.

This Article posits that Loving presents a predetermined legal
narrative as its filmic narrative, and in doing so repackages the Lov-
ings’ historic civil rights struggle against wider systemic oppression as
a personal victory won by triumphant individuals through the power
of love.  First, this Article will examine the ideological connection be-
tween film and law, as enabled through film’s affective realism and
their similar use of narrative and ability to influence what society
deems normative.4  Second, this Article will address how Loving nar-
ratively individualizes what was and is a shared struggle against in-
stitutionalized oppression as it tells the story of the Loving plaintiffs.5
Next, this Article will critically consider Loving as a civil rights nos-
talgia film, and examine its relationship to current manifestations of
the same implicit racism.6  Finally, this Article considers a more opti-
mistic reading of Loving specific to the post-election context in which
it was released.7

II. NARRATIVE IDEOLOGY IN FILM AND LAW

There is a strong dialectic that exists between the law and popu-
lar culture.  Inasmuch as “the law” is a concrete, determinative insti-
tution—a set of rules that produces outcomes for individuals—it is not

1. Stephen Galloway, How Interracial Romance ‘Loving’ Became the Most Rele-
vant Movie This Election Season, THE HOLLYWOOD REPORTER (Oct. 19, 2016, 6:00 AM
PDT), http://www.hollywoodreporter.com/features/loving-relevant-movie-election-sea-
son-939253.  This quote is by Joel Edgerton, the Australian actor who plays Richard
Loving. Id.

2. LOVING (Random Films 2016).
3. 388 U.S. 1 (1967).
4. See infra notes 8-23 and accompanying text.
5. See infra notes 24-51 and accompanying text.
6. See infra notes 52-73 and accompanying text.
7. See infra notes 74-78 and accompanying text.
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static.  The law is its own narrative body, gradually shifting with each
case distinguished or overruled; each issue revisited anew through the
eyes of a different judge; each new litigant and accompanying set of
facts demanding creative interpretation and expanded application of
precedent.8  In this sense, law is a continuing reinterpretation from
within.

But the law is likewise subject to change through its continued
reinterpretation from without.  To the extent that lawmakers respond
to the interests of their constituents, and that judges make choices
with an awareness of contemporary ethos, there is an ongoing conver-
sation between law and popular culture.

Indeed, the law is continually re-envisioned in a culture’s noetic
space,9 a distinctive imaginative space maintained for questioning ca-
nonical institutions.10  Noetic space is “stocked with narrative genres

8. See generally Andrea McArdle, Using a Narrative Lens to Understand Empathy
and How It Matters in Judging, 9 LEGAL COMM. & RHETORIC: JALWD 173 (2012).

9. See ANTHONY G. AMSTERDAM & JEROME S. BRUNER, MINDING THE LAW (2002).
Anthony Amsterdam and Jerome Bruner propose the concept of “noetic space” to de-
scribe the functional power of the collective imagination of a society.  Noetic space is the
distinctive imaginative space maintained for questioning a culture’s canonical institu-
tions, like the law; for envisioning other ways to be, and therefore testing the limits of
the possible.  The dominant culture tolerates these disruptive possibilities in noetic
space, where they are “nurtured by such ‘marginal’ institutions as theater, novels, dis-
senting political movements, styles of gossip and fantasy.” Id. at 15.  But “some of them
come in time to gain more solid support; and a few may eventually co-opt or replace
institutions at the core of society’s cannon.” Id. at 16.  The imagining therein is thus not
merely abstract, ontological rumination.  Because noetic space is “specialized for testing
the limits of the possible,” it is pragmatic and requires a verisimilitude that is not only
truthful, but lifelike; the stories within it “must honor the limits of lifelikeness—the
limits beyond which [it] cannot go without losing the imaginative engagement of the
audience.” Id. at 238.  Thus, the connection to reality is its power: for to re-envision
society in a way that is plausible and realistic is to overcome one of the most significant
obstacles in implementing social change.

10. Marie-Claire Belleau & Rebecca Johnson, I Beg to Differ: Interdisciplinary
Questions about Law, Language and Dissent, in LAW, MYSTERY, AND THE HUMANITIES:
COLLECTED ESSAYS 145 (Logan Atkinson & Diana Majury eds., 2008).  Cognizant of the
pragmatic foundation to Amsterdam and Bruner’s concept, Belleau and Johnson offer
“the dissent” as a component of noetic space.  Inasmuch as a majority opinion is a defini-
tive ruling in our American legal system, the dissent is the space within it that allows
pushback against the enforceable outcome by accommodating an articulation of unen-
forceable reasoning.  And often, the dissent has done just that: put forth an idea into the
realm of possibility, which may not have been widely accepted in a particular cultural
climate, but which was considered over time; and later, in a different social context,
latched on to and used to upend previously good law—the precedent that was its source
or origin for the legal imaginary.  Clearly then, the process of the law itself recognizes
the potential of considering alternatives.  But to the extent that the dissent is inher-
ently part of the hegemonic structure of law making, it is inescapably burdened by con-
straints of formalism such that its noetic potential is accordingly limited.  Belleau and
Johnson recognize this limitation, noting that the most “successful work in the noetic
draws deeply on the tools of persuasion, attempting to convince its listeners on both the
rational and the visceral levels” by dealing heavily in the realm of emotion:  beliefs,
desires, feelings, hopes, intention. Id. at 152.  As such, it becomes necessary to consider
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that serve as tools of narrative problem-solving, and seem to have a lot
do with orienting a culture’s views on what constitutes normativity
(ideology) and excellence (utopia) and how to foster the dialectic be-
tween them.”11  Film12 is a particularly effective agent to this end be-
cause of its ability to create realistic emotional depictions13 and
because it has the benefit of being highly accessible to mainstream
culture.14

Moreover, much of the artifice in film is hidden under the guise of
realism, where intervention of the camera is easily forgotten when a
story becomes captivating.15  But the camera is never neutral or pas-
sive despite its perception as such.  Indeed, the ideological potency of
film is derived from its ability to invoke its medium to powerfully ob-
scure the distinction between, say, history as it “objectively” hap-
pened, and its recreation of that history as narrative.  While a film
may appear highly realistic, implicit are ideological decisions that in-
struct viewers on what to value, how to interpret socio-political
messages presented, and how, in light of these lessons, to act as indi-
viduals with agency within those systems.

Because movies can be so seemingly realistic and so widely re-
ceived, they are often problematic conduits of information.  To retell
history in narrative form is necessarily a reinterpretation that allows

other forms of commentary and critique more suited to emotion as capable of having a
profound impact on cultural conceptions, and therefore on law.

11. THE EDUC. PSYCHOLOGY SERIES, THE PURSUIT OF EXCELLENCE THROUGH EDUCA-

TION 209 (Michael Ferrari ed., 2002).
12. I use the terms film and movies interchangeably; and reference to television is

also included, to the extent that it is an extremely similar—if not, at times, identical—
form, and one that is becoming increasingly cinematic.

13. See generally ROLAND BARTHES, CAMERA LUCIDA: REFLECTIONS ON PHOTOGRA-

PHY (Richard Howard trans., reprint 2010) (1981).  That it is people the viewer watches
onscreen inherently makes their subjective positions more relatable. See generally
GILLES DELEUZE & FELIX GUATTARI, WHAT IS PHILOSOPHY? (Hugh Tomlinson & Graham
Burchell trans., 1996); BRIAN MASSUMI, PARABLES FOR THE VIRTUAL: MOVEMENT, AF-

FECT, SENSATION (2002).  Distinct from the affect produced by other forms, movies and
television foster a connection to reality through their use of physical human bodies,
around which stories unfold over the course of time like all people experience.

14. Blockbuster movies serve as cultural touchstones that allow people to share
stories, collectively relate to ideas, and make sense of widely held emotions; they subli-
mate cultural anxieties induced by institutions of power and repackage narrative
problems and solutions as implicit ideological messages.  Enmeshed in the fabric of soci-
ety, mainstream movies give viewers a comfortable language through which to ingest
and discuss cultural ideology handed down to them, often without having to explicitly
confront distressing real-life implications.

15. By “the camera,” I refer not only to the device but to it as a creative phenome-
non—the power of the director and others involved in production to determine: what to
shoot, how to frame it, and thereby what to exclude; what is worthy of attention and
what is not; how people, images, or scenes deemed important enough to be included are
sequenced to produce meaning; how diegetic problems are framed and narrative trajec-
tories are crafted to solve them, and ultimately what those solutions entail ideologically.
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for those with creative control to decide what to emphasize or exclude,
and in doing so, to choose either to reinforce or challenge dominant
power structures.  This influence is of noted importance in films ex-
plicitly taking as their subject matter the law and those affected by it,
like Loving.

Films that present legal history are particularly impactful within
noetic imaginary because there is significant ideological exchange be-
tween the narratives used in litigation and in film.  Presentation of
plaintiff narratives determines how cases get litigated and decided,
creating a paradigm of what types of plaintiffs are acceptable under
the law.16  On a larger scale, this process informs what kind of people
or ways of living become normalized.  And interestingly, for a film like
Loving, which takes as its filmic trajectory the plaintiff narrative in a
case that has already been decided, the entire remaining ideological
function inheres in the way the story is integrated into mainstream
culture by the film’s narrative; or, how the fictionalization of the real
interracial couple is normalized as it is revisited by the 2016 film.

Crafting acceptable legal narratives is especially important when
dealing with “taboo” subjects like race and sexuality, as seen recently
in United States Supreme Court cases involving same-sex marriage
leading up to the Obergefell v. Hodges17 decision.18  As Cynthia God-
soe details in her article “Perfect Plaintiffs,” “[c]areful plaintiff selec-
tion undoubtedly played a key role in the ascent of marriage equality,
particularly for a Court that has been acutely aware of public opinion
and concerned about its historic legacy.”19  Godsoe notes qualities that
made the Obergefell plaintiffs generally appealing: “they are all-Amer-
ican; they seem to be asexual; many have children; and all are (pur-
portedly) non-political.”20  Aware of the rhetorical function of non-

16. See Dahlia Lithwick, Extreme Makeover: The Story Behind the Story of Law-
rence v. Texas, THE NEW YORKER (Mar. 12, 2002), http://www.newyorker.com/magazine/
2012/03/12/extreme-makeover-dahlia-lithwick (noting that successful attorneys before
the Supreme Court “play by its rules, and tell the Justices stories they like to hear
about people who remind them of themselves.”).

17. 133 S. Ct. 2675 (2013).
18. See generally Cynthia Godsoe, Perfect Plaintiffs, 125 YALE L.J.F. 136, 136

(2015) (explaining, inter alia, that “Jim Obergefell and the twenty-nine other men and
women named in Obergefell v. Hodges are among the most highly publicized plaintiffs in
history. Thousands of videos, photographs, and articles tell their stories, emphasizing
their ordinariness and approachability. In briefing and oral argument, attorneys de-
scribed the couples’ commitment to each other and to their many children. The strategy:
‘Be normal.’”).  The Associated Press ran a series profiling each of the plaintiffs, which
was widely reproduced in the media. Id. at 136 n.2 (citing Claire Galofaro, After Four
Decades in Secret, Fighting for the Next Generation, LGBTQ NATION (Apr. 25, 2015),
https://www.lgbtqnation.com/2015/04/after-four-decades-in-secret-kentucky-couple-
fights-for-the-next-generation/).

19. Godsoe, supra note 18, at 136-37.
20. Id. at 138.
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threatening plaintiffs in litigious success, she acknowledges, “[t]his
schema reveals some deep-rooted assumptions about what a family
should look like and what is an appropriate path to social change. It
also reinscribes these norms and obscures the ways in which many
families do not and have never fit this model.”21  To find success in
court is then largely about presenting a narrative that is ideologically
acceptable to that court.  And as a greater range of narratives is cul-
turally disseminated through mainstream film, the category of what
might be acceptable to a court is gradually widening.

Plaintiff narratives that become retold in movies like Loving af-
fect cultural conceptions of what the law values and should value go-
ing forward.22  Because Loving relates the narrative of a now-famous
Supreme Court ruling,23 it has the ability to reiterate the reasoning of
the 1967 Court, or deliberately return to that history more critically.

III. LOVING REPACKAGES THE LOVINGS’ HISTORIC CIVIL
RIGHTS STRUGGLE AGAINST WIDER SYSTEMIC
OPPRESSION AS A PERSONAL VICTORY WON BY
TRIUMPHANT INDIVIDUALS THROUGH THE
POWER OF LOVE

Loving has been hailed for making a political story personal, hu-
manizing the couple at the heart of the historic legal moment.24  But
what does Loving really add to the national discussion on race or sex-
ual relationships recognized in marriage, in the context of the recent
election and the accompanying “rise” of racial hate?25  Presented in
Loving, the couple deserves to have their marriage recognized by the
state because they are good, hardworking people who keep to them-
selves and only want to be able to quietly love each other, conforming
to Godsoe’s description of the perfect plaintiffs.  The Lovings desire
marriage to legitimize their sexual union, and their interracial sexual-

21. Id. at 140.
22. Susan Silbey, After Legal Consciousness, 1 ANN. REV. L. & SOC. SCI. 323 (2005).
23. Loving v. Virginia, 388 U.S. 1 (1967).
24. See, e.g., Galloway, supra note 1; Anne Thompson, Joel Edgerton Reveals How

‘Loving’ Can Change the Conversation About Racism in America, INDIE WIRE (Sept. 16,
2016, 12:49 PM), http://www.indiewire.com/2016/09/loving-joel-edgerton-interview-
awards-oscars-video-1201715599/; Joel Wicklund, Jeff Nichols Makes History Human in
“Loving”, CHICAGO NOW (Nov. 9, 2016, 9:46 PM), http://www.chicagonow.com/windy-
city-cinema/2016/11/jeff-nichols-makes-history-human-in-loving/; Lindsey Bahr, ‘Lov-
ing’ tenderly explores the human side of a landmark case, THE OKLAHOMAN (Dec. 16,
2016, 12:00 AM CDT), http://newsok.com/article/5530888.

25. See Alexis Okeowo, Hate on the Rise After Trump’s Election, THE NEW YORKER

(Nov. 17, 2016), http://www.newyorker.com/news/news-desk/hate-on-the-rise-after-
trumps-election; Katie Reilly, Racist Incidents Are Up Since Donald Trump’s Election.
These Are Just a Few of Them, TIME (Nov. 13, 2016), http://time.com/4569129/racist-
anti-semitic-incidents-donald-trump/.
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ity exists only in relation the legitimate goal of building a family.26

They are not looking to cause trouble or hoping for systemic disrup-
tion; they are ordinary Americans who wish to be afforded basic dig-
nity.  Much like a white family, the film frames them as willing to
uphold institutionalized racism and heterosexual norms so long as
they may be offered a small space to personally exist within that re-
gime.  The dominant narrative surrounding acceptable interracial sex-
uality is ultimately reinforced while it so “boldly” or “generously”
makes room to include their marriage.

Nichols presents the Lovings as perfect plaintiffs, and in doing so
reinforces hegemonic notions of race and sexuality.  His deliberate de-
cision to cast the Lovings in a sanitized light implies a specific narra-
tive interpretation that is made more salient by the earlier release of a
documentary called The Loving Story.27  Both the documentary and
the Hollywood film present the backstory of the Loving plaintiffs, but
their different narrative choices result in starkly different ideological
outcomes.

Loving recasts the history of hard-won, incremental change
within an overwhelming system of oppression as one in which love
trumps all.  While constructing an uplifting ending for viewers, this
decision also enacts a clear message.  By presenting the Lovings as
mostly apolitical and otherwise distilling racist forces into individual
characters and actions, the film obfuscates their interplay with larger
social issues.  Instead, it offers a distinct “Americanizing” of structural
problems that shifts blame to individual agents for just not working

26. Moreover, they are not overly threatening to the racial hierarchy, and certainly
not as threatening as would be a black man and a white woman.  “The pair also ob-
scured the racial biases at issue. Mildred was very light-skinned, with features and a
hairstyle that were not obviously ‘black.’ Moreover, sexual intimacy between white men
and black women had long been overlooked, even condoned, in the South, in contrast to
the opposite pairing—still a social taboo for some.” Godsoe, supra note 18, at 140-41.
During slavery, and later under legal segregation, many black women were sexually
coerced and raped by white men who faced no legal repercussions. See generally JOE R.
FEAGIN, RACIST AMERICA: ROOTS, CURRENT REALITIES, FUTURE REPARATIONS (2001);
PHILIP DRAY, AT THE HANDS OF PERSONS UNKNOWN: THE LYNCHING OF BLACK AMERICA

(2003); Leon Higgenbotham, Jr. & Barbara K. Kopytoff, Racial Purity and Interracial
Sex in the Law of Colonial and Antebellum Virginia, 77 GEO L.J. 1967 (1989).

27. THE LOVING STORY (Augusta Films LLC 2011).  In fact, the documentary by
Nancy Buirski inspired Nichols to make his film. Matthew Jacobs, How ‘Loving’ Tells
the Quiet Story of a Monumental Supreme Court Case About Interracial Marriage, THE

HUFFINGTON POST (Sept. 17, 2016, 9:18 AM ET), http://www.huffingtonpost.com/entry/
loving-jeff-nichols_us_57daf822e4b04a1497b32212.  Nichols had never heard of Loving
v. Virginia before watching the documentary, despite growing up in Little Rock, Arkan-
sas, and attending Central High School, the site of the militarized desegregation follow-
ing the Court’s decision in Brown v. Board of Education. Richard Whittaker, Jeff
Nichols’ Intimate Portrait of a Marriage in Loving, THE AUSTIN CHRONICLE (Nov. 11,
2016), http://www.austinchronicle.com/screens/2016-11-11/jeff-nichols-intimate-por
trait-of-a-marriage-in-loving/.
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(or loving) hard enough, or for being individually hateful—putting the
onus for change on individual agents, and absolving both the state and
mainstream culture of their complicity in racial and sexual
oppression.

A. LOVING’S NARRATIVE FOCUS ON “THE FAMILY” AS REASON TO

ALLOW INTERRACIAL MARRIAGE RESEMBLES VIRGINIA’S LITIGATION

STRATEGY OF FOCUSING ON “THE CHILDREN” TO PROHIBIT IT

Nichols’s emphasis on preservation of “the family” within his film
as a narrative justification for the ultimately favorable outcome of the
United States Supreme Court striking down anti-miscegenation stat-
utes rhetorically functions similarly to the state of Virginia’s strategic
focus on “the children” as a justification for maintaining racial purity
and therefore for upholding its anti-miscegenation statute.28  Both ar-
guments distract and detract from the actual ideological culprit—in-
stitutionalized racism—by foregrounding the family/children,
therefore absolving white supremacy of the blame needed to further
discussion about its existence in a modern context that may ulti-
mately be a catalyst for legal change.

Loving “humanizes” its characters by presenting them as ordi-
nary, apolitical people whose heroic legal victory is only the product of
their desire to live a quiet married life.  From the first line of its open-
ing scene—“I’m pregnant”—the film frames the couple’s marriage as
necessary to their goal of building a family; it is not suggested as a
political statement, or even something they might have pursued had
she not become pregnant.29  Once married, the couple is arrested for
cohabitating; they stoically accept their punishment30 and move to
Washington, D.C., where their children are born.  Years later, Mildred
is historically stirred by the March on Washington to write a letter to
Bobby Kennedy.  But the film palatably frames her primary motiva-

28. Brief of the N.Y. State Dist. Attorney’s Ass’n Amicus Curiae at 47-48, Loving v.
Virginia, 388 U.S. 1 (1967) (No. 395), 1967 WL 113913, at 47-48.  The appellee discussed
the implications on the children, stating

[i]nasmuch as we have already noted the higher rate of divorce among the in-
termarried, it is not proper to ask, ‘Shall we then add to the number of children
who become the victims of their intermarried parents?’ If there is any possibil-
ity that this is likely to occur—and the evidence certainly points in that direc-
tion—it would seem that our obligation to children should tend to reduce the
number of such marriages.

Id.
29. The film also makes no mention of Mildred’s age, despite the fact that she was

only 18 at the time she became pregnant. See Douglas Martin, Mildred Loving, Who
Battled Ban on Mix-Race Marriage, Dies at 68, N.Y. TIMES (May 6, 2008), http://www
.nytimes.com/2008/05/06/us/06loving.html.

30. Loving v. Virginia, 388 U.S. 1, 3 (1967).  Their punishment was the inability to
return to the state of Virginia together for 25 years. Loving, 388 U.S. at 3.
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tion to return to rural Virginia as concern for her children’s safety,
after one son is injured playing in the city streets.  From this realiza-
tion she is shown to draw the strength to advance into an extended
legal battle.

While the Lovings’ concern for their family is historically accu-
rate, the film’s singular focus on it, apart from other political concerns,
results from a narrative style that humanizes its characters to the
point of separating them from the systemic discrimination of the Civil
Rights Era.  By limiting dialogue and fast-paced action to “monoto-
nously amplify mood,” the film frames the Lovings as noble sufferers
and “pristine symbols of a struggle rather than ordinary people facing
extraordinarily cruel laws and forced into an extraordinary historical
role that they didn’t seek.”31  Focusing on the couple as steeled and
self-sufficient removes them from a more explicit affective depiction
that conveys the powerlessness and frustration experienced by people
fighting for basic recognition, and thus limits the potential for the
viewer to emotionally relate to and conceptualize the struggle against
systemic injustice.  Instead, the Lovings are presented as Americans
empowered to make their own destiny.

The failure of Loving to directly address systemic oppression as a
component of the Lovings’ personal story is underscored by the candor
with which the documentary recognizes the notion of “protecting the
children”32 as being about maintaining racial purity to uphold white
supremacy.  Quite differently, The Loving Story repeatedly refers to
the state’s argument as an outright lie founded in racism, including
substantial commentary about racial classification laws and their
function within maintaining a structure of (perceived) “whiteness” as
power.33

B. SEMIOTIC DIFFERENCES IN ORAL ARGUMENT SEQUENCES IN

LOVING AND THE LOVING STORY

The Hollywood movie and documentary both end with audio ex-
cerpts from the Supreme Court hearing.  However, the series of
images the films pair with the arguments presented to the Court illu-
minate their different narrative approaches: Loving’s ending depicts
the triumph of love and family, while The Loving Story places this
triumphant family inescapably within the context of the authority
under which it exists.

31. Richard Brody, Jeff Nichols’s “Loving”: an Airbrushed Portrait of the Interra-
cial Couple Whose Struggle Changed History, THE NEW YORKER (Nov. 4, 2016), http://
www.newyorker.com/culture/richard-brody/jeff-nicholss-loving-an-airbrushed-portrait-
of-the-interracial-couple-whose-struggle-changed-history.

32. See Brief of the N.Y. State Dist. Attorney’s Ass’n, supra note 28.
33. THE LOVING STORY, supra note 27.
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The argument sequence in the documentary begins by overlaying
portions of the audio on images of the empty, intimidating courtroom:
the camera pans the seats of the justices as Philip Hirschkop34 argues
bluntly that “these laws rob the Negro race of their dignity . . . and
that’s what they’re meant to do, to hold the Negro class in a lower
position, lower social position, lower economic position.”35  The record-
ing progresses over a shot of all nine white male justices; followed by
close-ups of their faces, held in deliberation or talking inaudibly, their
contemplation of Hirschkop’s words rendered visible.

As race and the statute’s connection to slavery are explicitly refer-
enced in the oral argument, the documentary’s images of white men in
power visualize the systemic injustice at play.  While it still ultimately
delivers a positive outcome in presenting the historical truth of the
Court’s decision, The Loving Story situates this victory in its troubling
context.  By pairing hard questions (“What is the danger to the State
of Virginia of interracial marriage?”36) with lingering close-ups of the
justices looking confused and uncomfortable, the scene produces an
affective result that allows the viewer to feel them being confronted
with their overwhelming white power and sitting, at least for the du-
ration of this argument, somewhat uneasily within it.

Next, the State’s opposing argument is juxtaposed with warm
images of the Lovings—Mildred and Richard in love; their happy chil-
dren—as the State’s attorney recites the supposed dangers to them:
“children of intermarried parents are referred to . . . as the victims of
intermarried parents, and as the martyrs of intermarried parents.”37

Here, the reasoning of the state is completely discredited by the ac-
companying representation of a thriving, loving family.

The documentary then includes interview commentary from
Hirschkop, reflecting on the litigation and condemning the State’s
“false argument” as “immoral” because “they knew that the whole pur-
pose of the statute was to preserve racial integrity” rather than to pro-
tect children.38

34. Attorney Philip Hirschkop Discusses the Landmark Loving v. Virginia Case,
AM. CIV. LIBERTIES UNION, https://www.aclu.org/podcast/attorney-philip-hirschkop-dis-
cusses-landmark-loving-v-virginia-case.  Philip Hirschkop and Bernard Cohen were co-
counsel for Richard and Mildred Loving.  Along with ACLU volunteer attorneys, the two
represented the Lovings in appeals to both district and appellate courts.  After losing
both appeals, they took the case to the Supreme Court.

35. THE LOVING STORY, supra note 27; Loving v. Virginia, 388 U.S. 1 (1967).
36. THE LOVING STORY, supra note 27.
37. Id.
38. Id.  As shown in the documentary, Philip Hirschkop said in an interview:
I think what the Attorney General did was immoral. In the way this case was
prosecuted, I think that the argument they made was immoral, that children
from mixed marriages suffer, because they knew that the whole purpose of the
statute was to preserve racial integrity. And [the State’s attorney] had an alter-
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After his candid admission, the recording resumes along with
images of the Lovings, as Bernard Cohen39 describes the rights that
will be denied to the couple and their family should their marriage be
undermined.  This documentary sequence perceptively shows the Lov-
ings as an ordinary family wanting to live a private domestic life de-
spite existing within a structure that spurns them, leaving viewers to
contemplate systemic problems and their impact on individuals
simultaneously.

In contrast, Loving uses a similar montage style to present the
historic oral arguments, but limits its visual representation to the
family—prioritizing bucolic scenes of their isolated home and images
of the Loving children, happy and comfortable.  The effect is to overlay
the Court’s rule of law specifically on the perfect plaintiffs who ren-
dered it so.  In comparison to the documentary, when the whiteness
and maleness of the justices is foregrounded onscreen as the line
“What is the danger to the State of Virginia of interracial marriage?”
is read, Loving pairs it with Mildred setting the table alongside the
rest of the family preparing for dinner;40 “What is the state of the dan-
ger to the people of interracial marriage?” is heard as Richard serves
vegetables;41 “Marriage is a fundamental right,” as the couple lovingly
gaze across the table.42 This juxtaposition suggests as ludicrous the
idea that they could pose a danger to the state or the people, precisely
because they are so nonthreatening.  The effect is very different, posi-
tioning the legal outcome as directly related to this family’s happiness
and love: such that their right to marriage is derived from their nor-
malcy, and their individual problem ultimately solved.

In the Hollywood dramatization, love insulates them from the sys-
temic oppression made explicit in the documentary.  The result is pri-
marily emotional, as the viewer effectively experiences their familial
bond and interprets the successful legal outcome as the triumph of
love, without being challenged to situate it as the decision of a racist
authority.

As such, Loving’s narrative inclination to frame the right to
marry as a right only about love is to simplify and erase the nation’s

native to say I can’t argue this case, I believe it is improper, immoral, not accu-
rate. He presented a false argument to the United States Supreme
Court . . . knowing that was not what this statute was about.

Id.
39. See AM. CIV. LIBERTIES UNION, supra note 34.  Bernard Cohen was co-counsel

for the Lovings alongside Philip Hirschkop. Id.
40. LOVING, supra note 2; Loving, 388 U.S. at 1.
41. Id.
42. Id.
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legal history of devaluing nonwhite lives.43  By presenting the case as
being about the law’s inability to accept this family, the problem be-
comes solvable by the film’s end.  The oppressive legal structures that
continued to disregard and exclude people after this ruling are omit-
ted from narrative consideration, and the ending leaves the audience
without acknowledgement that such systems still exist.

While marriage recognition is for many an element of security in
forming a family, so too is it a right to be gained for the dignity that
comes with equal treatment under the law.  But for Nichols’s Lovings,
it is a practical step toward the ability to raise their children in their
home state, with limited exploration of what that means to them on a
political level.  As the documentary makes clear, however, race and
sex—discussed in the heteronormative context of marriage—are in-
herently linked in the law as it functions to uphold white
supremacy.44  Precisely because interracial sex and therefore interra-
cial people disrupt the visual signifier of skin as race,45 these rules
provided the recognition of whiteness as a legal category, more than
just a social construct.

To the extent that miscegenation undermines the visibility of
race, it undermines white supremacy, therein producing the cultural
anxiety that results in the creation and proliferation of dehumanizing
stereotypes.46  This cultural anxiety manifests as ambivalence, which

43. The film fails to mention that Virginia’s prohibition on interracial marriage—
in the form of the Racial Integrity Act, which was the subject of the Lovings’ case—stood
only to prevent marriages between white people and non-white people.  As the Court
made clear, the “central features of this Act, and current Virginia law, are the absolute
prohibition of a ‘white person’ marrying other than another ‘white person[.]’ ” Loving,
388 U.S. at 6.  Neither the Racial Integrity Act nor any other Virginia statute prohibited
interracial marriages between people of different races if both were non-white. See, e.g.,
Arica L. Coleman, What You Didn’t Know About Loving v. Virginia, TIME (June 10,
2016), http://time.com/4362508/loving-v-virginia-personas/.

44. An absolutist construction of race was notoriously adjudicated in Plessy v. Fer-
guson, where the “one drop” rule prevailed to exclude a white-passing man with one-
eighth African-American ancestry from riding in a “white” railroad car. Plessy v. Fergu-
son, 163 U.S. 537 (1896).  This was similarly at issue in Loving v. Virginia as the Racial
Integrity Act of 1924 expanded the scope of Virginia’s anti-miscegenation statute to
criminalize all marriages between white people and nonwhite people. Loving, 388 U.S.
at 1.  That the statute did not criminalize interracial marriages that did not include a
white person further supports the notion that the legal recognition of racial difference
was purely to preserve whiteness as a separate race and therefore to sustain white su-
periority.  Further, that Loving fails to include this key legal distinction demonstrates
the extent to which it ignores anti-miscegenation laws as the direct result of a white
supremacist power structure.

45. As Richard Dyer writes, in “a culture which gives a primacy to the visible as a
source of knowledge, control and contact with the world—social groups must be visibly
recognizable and representable, since this is a major currency of communication and
power.” RICHARD DYER, Coloured White, not coloured, in WHITE: ESSAYS ON RACE AND

CULTURE 41, 44 (1997).
46. Homi Bhabha, The Other Question, 24 SCREEN 18, 18-36 (1983).
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functions as “one of the most significant discursive and psychical
strategies of discriminatory power”47 by enabling production of stereo-
types that contain a paradox of fixity and repetition: fixity of the ideo-
logical construction of racial “otherness” as something distinctly
different from whiteness; but yet which paradoxically must be anx-
iously repeated as the stereotype in order to reassure the white person
of its supposed truth.  If the stereotype were truly stable, it would not
require constant repetition; but precisely because race is a social con-
struct and not an absolute categorization, it falls neatly into this pat-
tern.  So indeed, that the depiction in Loving of a white person and a
black person in an interracial relationship successfully “humanizes”
their story—as it has received so much praise for doing—is on some
level to say that it presents them as individuals who transcend racial
stereotypes.

However, to the extent that Nichols clings to the idea that racial
struggle under the law is grounded in the individual and redeemed
through love, he only removes the anxious racial displacement of the
stereotype to a more meta-narrative level.  Incessant focus on the per-
sonal and the accompanying implication of the eventual historic legal
victory is indicative of a world in which love does indeed trump all
forms of the repetition that attempt to affix the solution for systemic
oppression to the agency of the individual—rather than an actual up-
ending of those oppressive structures. Loving is still ultimately about
“managing cultural anxiety about the (dis)integrity of white iden-
tity[,]”48 so its slightly different narrative message still has its ideolog-
ical corollary in conceptualizing how legal change may be achieved: by
continuing to ground its potential for progress in perfect plaintiffs like
the Lovings, who are deserving of a more inclusive, expansive law.

Like Virginia insisted its concern was for the children rather than
upholding white supremacy, Nichols’s failure to escape the trap of em-
phasizing love of individuals over systemic change nearly fifty years
later only demonstrates how badly needed cultural narratives that at-
tribute blame to white supremacy still are—whether they take the
form of critical Hollywood movies or imperfect plaintiffs.

C. LOVING BOTH DOWNPLAYS THE EXTENT OF RACIST VIGILANTE

VIOLENCE, AND ATTEMPTS TO SCAPEGOAT STATE VIOLENCE BY

DEPICTING STATE ACTORS AS ROGUE INDIVIDUALS

To the extent that Loving does include depictions of violence and
discrimination faced by the family, it distills these racist forces into

47. Id. at 18.
48. Ummni Khan, A Woman’s Right to be Spanked: Testing the Limits of Tolerance

of SM in the Socio-Legal Imaginary, 18 LAW & SEXUALITY 79, 96 (2009).
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the limited actions of seemingly rogue individuals, deemphasizing the
degree to which racial intolerance is entrenched in fundamental cul-
tural structures.  On one hand, Loving downplays the truly hateful
aspects of people taking it upon themselves to retaliate against their
interracial sex by distorting narrative treatment of events that are
more transparently included in the documentary.  On the other hand,
limiting depictions of violence to that of rogue individuals allows the
message of love trumps all to persist, functioning as a tool of deflection
from systemic accountability.  In particular, this narrative tension is
demonstrated in the Lovings’ interactions with their hometown sher-
iff, as both a member of law enforcement and a surrogate for the insti-
tution as a whole, and in the way the story treats the community’s
response to the Lovings’ legal action.

The journey to Court begins with the couple’s initial interaction
with law enforcement: they are found asleep in the same bed, illegally
cohabiting.  This event is one of Loving’s most violent moments, as the
sheriff and his deputies sneakily approach the home in the night.  An
affectively powerful scene, the viewer experiences the violation of pri-
vacy and safety that is thrust upon the Lovings by the quiet film’s
sudden eruption into yelling and momentary chaos.  But the film
omits an important detail that the documentary scrutinizes: that the
sheriff received no order to seek out the arrest, but planned the do-
mestic invasion on his own initiative.  Inclusion of this fact in the doc-
umentary demonstrates the extent to which authoritative forces like
the police can be co-opted by individuals with hateful politics—or in-
deed consist of many of those individuals—who then, precisely be-
cause of their authority and the force the law places behind them, face
no checks to their discriminatory power.

In Loving, however, it is not clear whether the sheriff is acting of
his own volition or in the chain of command.  So while he is presented
in the film as a passionately racist character, to some degree the his-
torical truth of this sheriff’s viscous hatred of miscegenation is
avoided.  Yet, as the singular face of law enforcement working against
the Lovings, he becomes another individualization of a systemic prob-
lem.  To see only one individual act so cruelly leaves the audience to
imagine that things might be better if a different person held the ti-
tle—in effect, to isolate the problem of the sheriff’s racism as some-
thing distinct from the otherwise neutral entity of the police.
Therefore, the critique of law enforcement Loving presents is limited
to showing that some people are wicked.

Somewhat similarly, Loving details only one of the retaliatory in-
cidents suffered by the Lovings and their extended family as their
public profile grew: after the release of the infamous Life Magazine
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piece, Richard Loving finds the story wrapped around a brick in the
seat of his car.  By showing only Richard as affected by the reactions of
others, the film minimizes the collateral damage that occurred in the
wake of the litigation and eliminates from the narrative specific
harms done to people of color, as is common in historical narratives.
Much like the law is limited in its provision of remedies for harms that
result from insidious racism, so too does the film discount those harms
done to the people of color that inhabit its historical narrative, and
instead chooses only to recognize a concrete harm done to a white
man.

D. LOVING’S USE OF TITLE CARDS SUPPORTS ITS INDIVIDUALIZED

NARRATIVE AS ONE DISCONNECTED FROM SYSTEMIC INJUSTICE

If any of this critique could be defended as creative choice or nec-
essary storytelling, to draw viewers’ attention away from the Lovings
would be to distract and detract from the film’s overall effect—still the
title cards preceding the credits could be used to reference a connec-
tion to structural inequality.  Instead, their scope is limited to Mildred
and Richard as quiet individuals, effectively carrying through to the
end of the film its apolitical theme and firmly solidifying its message:
that in the face of systemic oppression, love trumps all.

Following the Court’s ruling and the immediate aftermath, the
viewer sees only one scene depicting the Lovings’ new life back in Vir-
ginia.  On the land Richard purchased for Mildred and where he origi-
nally proposed, he lays the first bricks for the foundation of their
home, children running free in the background.  The shot pans out on
this joyful moment, widely framing the family’s newly earned freedom
to live their peaceful, lawful rural life.  Widely framed, the image em-
phasizes their smallness in relation to their natural surroundings—
and symbolically, in relation to their country and its legal system—
and the comfort they take in that setting.

The title cards then overlay their image:
Loving v. Virginia49 made the prohibition of marriage based
on race unconstitutional. The Supreme Court stated that
marriage is an inherent right. Seven years after the Court’s
decision, Richard Loving was killed by a drunk driver. Mil-
dred never remarried and lived the rest of her life in the
home Richard built for them.50 Though shy of press and ever
reluctant to be called a hero, Mildred was interviewed shortly
before her death in 2008. She spoke of Richard, saying, “I
miss him. He took care of me.”

49. 833 U.S. 1 (1967).
50. LOVING, supra note 2.
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As the sad future that awaits them is foretold, their time together
and familial love is rendered even more precious to the viewer.  The
progression from the sweeping, triumphant claim about the outcome
of the case, to the unexpected news of Richard’s early death, to Mil-
dred’s unwavering devotion to him, frames their love as something in-
credibly successful and precious.  While a lovely sentiment, the film’s
total disconnection from the larger legal system in its ending com-
pletes the individualization of its story.

In contrast, the closing title cards in the documentary celebrate
the Lovings’ admirable devotion while explicitly mentioning how
much political work is still needed to be done following the decision,51

and acknowledging the extent of racial discrimination by noting that
the ruling resulted in the overturn of miscegenation bans in sixteen
different states.  They also inform the viewer that “many states re-
sisted change,” and the last statute was only repealed in 2000, sug-
gesting that what may seem like a great victory was just one step in a
still racist society.  Like Loving, the documentary’s title cards then re-
solve the personal story of the couple, but do so in a way that is factual
and complete without becoming overly sentimentalized.  As such, the
documentary provides a satisfying ending but does not distract the
viewer from its message: that change is slow and there is always more
work to be done.

IV. LOVING AS A CIVIL RIGHTS NOSTALGIA FILM

Prone to sentimentality, Loving sticks to its guns as a story of
“equality through superiority.”52  What Loving does so successfully in
individualizing problems, and therefore solutions, is to create a racial

51. The title cards in The Loving Story read:
Loving v. Virginia overturned bans against interracial marriage in 16 states. /
Despite the ruling, many states resisted change. Alabama was the last holdout,
repealing its anti-miscegenation law in 2000. / Nine years after their exile from
Virginia, Mildred and Richard Loving were finally home. / Eight years later,
driving home on a Saturday night, Richard and Mildred were hit by a drunk
driver. Richard Loving was killed. / Mildred Loving lived the rest of her life
surrounded by family and friends in the home Richard built for her.

THE LOVING STORY, supra note 27.
52. “Equality through superiority” is similarly the way superhuman Sidney Poitier

functions in the 1967 film Guess Who’s Coming to Dinner, which coincidentally was
released the same year that Loving v. Virginia was decided. GUESS WHO’S COMING TO

DINNER (Columbia Pictures 1967).  The film is about the relationship between a hand-
some, intelligent, and successful black doctor (Sidney Poitier) and the white daughter of
liberal parents.  The story spans the course of a day, during which the interracial couple
seeks approval for their engagement from both of their sets of parents.  Inasmuch as the
film’s narrative poses to viewers the question of whether these families can accept the
protagonists’ interracial relationship, its easy answer of acceptance is similarly ensured
because Poitier is a perfect gentleman doctor—the model minority who poses no sexual
threat.
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issue not about racism but about Americanized individualism, rein-
forcing the social order status quo.  For if the solution to racist opposi-
tion to miscegenation lies within the individual, there is no need for
structural change; this is its ideological work.

In examining similar dynamics, Ellen Scott endeavors “to make
sense of cinematic narratives that touch on Black civil rights but
where racial taboos have strangely chased race itself out of the text’s
center.”53  She critiques representations of racism and accompanying
non-normative sexuality in movies from the 1940s and 1950s as highly
repressed, yet still often obliquely revelatory of systemic injustice, not-
ing the idea of the oblique signifier—a “vague sense of racial ‘trouble’
with no definite links to race”—as a narrative technique employed to
do this work.54  Much like the work perfect plaintiff narratives do both
in law and film, “[b]y avoiding Black victimization and aggression, the
[mainstream movie] industry largely sidestepped admitting the scope
and depth of American racism and the history of Black resistance.”55

Instead, it “gave rise to cinematic modes seeking to [neatly] package,
get over, and dismiss civil rights[,]” like the nostalgia films of the
1990s, which “helped to ensure that civil rights discourse would re-
main frozen in memoriam, enshrined with a warm sepia gloss that
allowed audiences to celebrate how far we have come.”56

For failing to more systematically account for the structures be-
hind its racial fragments, Loving is at its core a civil rights nostalgia
film—one packaged convincingly in the inspirational shroud of senti-
mentality and the romantic triumph of oppression through individual
agency.  Precisely because Loving is a mainstream Hollywood film
about plaintiffs in a famous Supreme Court case, it expressly demon-
strates “the interpenetration of law and film in the construction of so-
cial reality” and provides insight into the coordination of legal and
cinematic discourse that determines what is culturally and legally ac-
ceptable57—and therefore, who will be afforded the protection of the
courts.  As such, the film’s function of individualizing systemic racism
is inextricably part of a larger cultural framework that has material
consequences for those who live within it.

In foregrounding the legal triumph of interracial love, the film
downplays the extent to which interracial marriages are still not fully
accepted.  Shifting blame away from forces that harm interracial

53. ELLEN C. SCOTT, CINEMA CIVIL RIGHTS: REGULATION, REPRESSION, AND RACE IN

THE CLASSICAL HOLLYWOOD ERA 2 (2014).
54. Id. at 188.
55. Id.
56. Id. at 191.
57. Khan, supra note 48, at 82. See, e.g., ORIT KAMIR, FRAMED: WOMEN IN LAW AND

FILM (2006).
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couples does little progressive work for a society that is still racially
intolerant, and does nothing to improve the acceptance of interracial
marriages that still face resistance today.  Although interracial rela-
tionships are on the rise,58 intolerant attitudes abound,59 and incite
real fear for couples.60  While at best this cinematic depiction of the
Lovings as a devoted and deserving couple may sway a few hearts and
minds to acceptance, the implicit ideologies conveyed in the film are
likely to perpetuate peoples’ unwillingness to examine the oppression
that inheres in their own laws, and allow them to remain ignorant of
their complicity.

Additionally, this ideological scapegoating keeps as marginal to
mainstream representation—and therefore to legal response—the
“most important civil rights issue of the twenty-first century: the pe-

58. Multiracial in America: Proud, Diverse and Growing in Numbers, PEW RES.
CTR. (June 11, 2015), http://www.pewsocialtrends.org/2015/06/11/multiracial-in-ameri
ca/. See also U.S. CENSUS BUREAU, PUB. NO. C2010BR-14, HOUSEHOLDS AND FAMILIES:
2010 (April 2012), https://www.census.gov/prod/cen2010/briefs/c2010br-14.pdf.  The
United States census shows that interracial or interethnic opposite-sex married couple
households grew by 28% from 2000 to 2010, from 7% to 10% over that decade.

59. In 2009 a state official in Louisiana refused to issue a marriage license to an
interracial couple, explaining in an interview that he is “not a racist,” but only con-
cerned for the children that would potentially be born of the relationship. Justice stands
by refusal to give interracial couple license to wed, CNN (Oct. 18, 2009, 1:10 AM EDT),
http://www.cnn.com/2009/US/10/17/interracial.marriage/.  The last remaining state law
against interracial marriage was removed only in 2000 in Alabama, at a time when
more than 40% of citizens there voted against overturning it. Aaron Blake, Alabama
was a final holdout on desegregation and interracial marriage.  It could happen again
on gay marriage, THE WASH. POST (Feb. 9, 2015), https://www.washingtonpost.com/
news/the-fix/wp/2015/02/09/alabama-was-a-final-holdout-on-desegregation-and-interra-
cial-marriage-it-could-happen-again-on-gay-marriage/?.  Similarly, South Carolina re-
moved its miscegenation ban in 1998, with 38% of the population voting against its
repeal. Philip Bump, What overturning interracial marriage bans might tell us about
what happens next with gay marriage, THE WASH. POST (Oct. 6, 2014), https://www
.washingtonpost.com/news/the-fix/wp/2014/10/06/what-overturning-interracial-marri
age-bans-might-tell-us-about-what-happens-next-with-gay-marriage/?utm_term=.5c34e
2211c64.

60. In August 2016, a man stabbed an interracial couple outside of a bar in an
unprovoked attack that he justified by his membership in a white supremacist group.
Man accused of unprovoked attack on interracial couple in Washington State, CBS NEWS

(Aug. 22, 2016), http://www.cbsnews.com/news/man-accused-of-unprovoked-attack-on-
interracial-couple-in-washington-state/.  As recently as November 2016, an interracial
couple in Alabama found “a gun target tacked to the front door of their restaurant with
a pair of nooses hung on either side.” Cassie Miller & Alexandra Werner-Winslow, Ten
Days After: Harassment and Intimidation in the Aftermath of the Election, S. POVERTY

L. CTR. (Nov. 29, 2016), https://www.splcenter.org/20161129/ten-days-after-harassment-
and-intimidation-aftermath-election.  A white couple “with eleven adopted black chil-
dren were the object of a letter that read, ‘You and yours need to stay separate – NOT
EQUAL.’” Id.  In fact, the Southern Poverty Law Center has gathered data on 867 hate
incidents that occurred within the first ten days following the election, and it notes that
“the incidents documented here almost certainly represent a small fraction of the actual
number of election-related hate incidents that have occurred since November 8.” Id.
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nal system’s colonization of Black lives[.]”61  Cultural unwillingness to
identify and dismantle racist structures displays itself constantly in
the barrage of news stories about the unprosecuted murders of black
males at the hands of the police.62  For Loving to present such a styl-
ized, self-celebratory distancing of one moment in a hard-fought civil
rights battle is to make invisible the links between the harsh racism of
the past and the oppressions of the present.

V. INDIVIDUALIZATION AND AFFIRMATIVE ACTION
JURISPRUDENCE

Similarly, narrative individualization has implications for mod-
ern Supreme Court jurisprudence regarding affirmative action law.  If
the impetus for affirmative action is redressing racial harms, contri-
butions like Loving to a cultural narrative that removes blame from
the system take an explicit political position in ideologically justifying
the end of that action.  That is, the question underlying affirmative
action—how the nation today should treat people of color who were
once so dehumanized and systematically disadvantaged as to be en-
slaved—necessarily depends on an evaluation of the extent to which
discrimination still exists.  But the great challenge here is in redres-
sability, and in being able to prove social attitudes in a way that is
permissible under the law, because the implicitness of (some) racism
is exactly what opponents to affirmative action successfully seize upon
in order to maintain power structures as they already exist.63  But

61. SCOTT, supra note 53, at 194.  Living “[i]n an era where Law & Order is one of
the most watched American television shows, films, too, have taken on a ‘law and order’
ethos that has largely defined Black criminalization as the fault of disobedient Black
men rather than the civil rights movement’s unanswered cry for equality.” Id.

62. According to the Washington Post, as of the date of authorship, 922 people have
been shot and killed by the police; 223 of those people were black.  In addition to the 74
labeled as racially “unknown,” 413 of the 922 people killed are listed as non-white. Fatal
Force, THE WASH. POST, https://www.washingtonpost.com/graphics/national/police-
shootings-2016/ (last visited Dec. 19, 2016).  Another organization states that police
have killed at least 263 black people in the United States in 2016. MAPPING POLICE

VIOLENCE, http://mappingpoliceviolence.org/ (last visited Dec. 19, 2016).
63. One need only look to the career of Jared Kushner, a white man whose wealthy

parents reportedly bought his admission to Harvard with a substantial donation. See
Daniel Golden, The Story Behind Jared Kushner’s Curious Acceptance into Harvard,
PROPUBLICA (Nov. 18, 2016, 2:00 PM), https://www.propublica.org/article/the-story-be-
hind-jared-kushners-curious-acceptance-into-harvard.  Such donations are not an un-
common practice for highly affluent parents with unqualified children, including those
that make up “the bipartisan array of powerful insiders in the executive branch, Con-
gress, and the judiciary who sent their children to their old schools or are themselves
legacies[.]” Daniel Golden, Jared Kushner Isn’t Alone: Universities Still Give Rich and
Connected Applicants a Leg Up, Including Dartmouth, INDEPTH N.H. (Nov. 23, 2016),
http://indepthnh.org/2016/11/23/jared-kushner-isnt-alone-universities-still-give-rich-
and-connected-applicants-a-leg-up-including-dartmouth/.  Kushner is now included in
the President’s elite political inner circle through the offer of a white house job from his
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this is also the point at which the influence of mainstream culture
merges with legal consciousness ultimately enacted into law, for cul-
tural attitudes certainly shape the extent to which it is acceptable to
recognize implicit racism.  But more specifically, culture joins the for-
mation of law in this way because the narrative question to be contem-
plated in presenting a socio-economic problem as either embodied in
an individualized narrative, as in Loving, or in using a story to relate
that systemic problem to a larger group, as I suggest would be a more
politically productive approach, is likewise a consideration in the way
cases are litigated.

Loving is a closely drawn story of Richard and Mildred as normal
people, mostly distinct from other non-white people affected by dis-
criminatory laws and pervasive racism, and without a clear recogni-
tion of the extent to which the state is complicit in that racism.  The
narrative the Court issued in its decision, however, did not engage in
this “humanizing” individualism. Loving v. Virginia64 instead reads
like a typical measured equal protection case, focusing on a group cat-
egorically affected by a statutory provision, and subjecting that classi-
fication to the appropriate level of scrutiny.  Unlike the film suggests,
the Court did not decide to rule the anti-miscegenation law unconsti-
tutional because the Lovings’ emotional bond was so convincing, but
because “[t]here is patently no legitimate overriding purpose indepen-
dent of invidious racial discrimination which justifies this classifica-
tion. The fact that Virginia prohibits only interracial marriages
involving white persons demonstrates that the racial classifications
must stand on their own justification, as measures designed to main-
tain White Supremacy.”65  The disconnect between the Court’s calcu-
lated reasoning and Loving’s close emotional portrayal highlights the
affective power of individualizing a controversial issue to convince
those who may not agree—in this case, the ideological good done of
emotionally convincing viewers who may still feel uncomfortable
about interracial sexuality to be swayed from their opinion by a belief
in love.

But proponents against affirmative action use the same affective
individualization to an ideologically dangerous end precisely because
emotional rhetoric stands to disrupt more distanced equal protection

father-in-law. Monica Langley, Donald Trump’s Son-in-Law, Jared Kushner, Could Get
Key White House Role, WALL STREET J. (Nov. 17, 2016, 11:58 AM ET), http://www.wsj
.com/articles/donald-trumps-son-in-law-could-get-key-white-house-role-1479343696.
Yet the narrative of American individualism—as was similarly deployed in much of
Trump’s campaign to obscure sources of systemic oppression—is hugely successful at
distorting this nepotism.

64. 388 U.S. 1 (1967).
65. Loving v. Virginia, 388 U.S. 1, 11 (1967).
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reasoning.  Whereas the Equal Protection Clause of the Constitution
was drafted during Reconstruction to prohibit the use of racial classifi-
cations in order to help ensure the rights of Black Americans,66 it has
become co-opted by those opposed to remedial programs like affirma-
tive action and distorted into a particular notion of “colorblindness”
that justifies ending those programs because of a belief that any treat-
ment on the basis of race is opposed to its intent.67

Of course, the position that racial classifications harm white peo-
ple and people of color equally necessarily disavows the nation’s his-
tory of slavery and blatantly racist laws that preceded the
introduction of the Fourteenth Amendment; so, the narrative to su-
ture such cognitive dissonance must necessarily be one of an emo-
tional, personal story.  Cue Abigail Fisher, perfect plaintiff of recent
Supreme Court case Fisher v. University of Texas at Austin.68

Fisher’s arguably compelling personal story for pursuing admis-
sion69 makes her the perfect plaintiff to individually narritivize the
harm of “reverse discrimination” done by the University’s affirmative
action program to white applicants denied admission.  Fisher’s narra-
tive is almost required to make such a point, because the argument
lies in being excluded from the group who is categorically benefitted
(here, non-white people), and therefore that individualized harm is
what allows one to challenge the policy.  Making such a legal argu-
ment necessarily entails a sublimation of the harm the Equal Protec-

66. See Richard Wormser, The Fourteenth Amendment Ratified (1868), PBS (De-
cember 2016), http://www.pbs.org/wnet/jimcrow/stories_events_14th.html (explaining
that the “Fourteenth Amendment was one of three amendments to the Constitution
adopted after the Civil War to guarantee black rights . . . . The amendment was de-
signed to grant citizenship to and protect the civil liberties of recently freed slaves.”).

67. This belief was echoed by Chief Justice John Roberts when he wrote, “[t]he way
to stop discrimination on the basis of race is to stop discriminating on the basis of race.”
Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 748 (2007).
Roberts’s opinion marks a substantial detour from the position Justice Harry Blackmun
took only three decades earlier when he wrote in a separate opinion: “In order to get
beyond racism, we must first take account of race. There is no other way. And in order
to treat some persons equally, we must treat them differently. We cannot—we dare
not—let the Equal Protection Clause perpetuate racial supremacy.” Regents of Univ. of
Cal. v. Bakke, 438 U.S. 265, 407 (1978). See also Fisher v. Univ. of Texas at Austin, 133
S. Ct. 2411, 2422 (2013) (Thomas, J., concurring) (stating that “a State’s use of race in
higher education admissions decisions is categorically prohibited by the Equal Protec-
tion Clause.”).

68. 136 S. Ct. 2198 (2016).
69. One could almost imagine a compelling Hollywood story about Abigail Fisher,

in the likes of Loving: a young woman whose life-long dream was to attend the Univer-
sity from which her father and sister graduated; who, despite her best efforts to succeed
in school and make something of herself, fell just short of the competitive requirements
to gain admission slightly skewed pursuant to the implementation of an affirmative
action program. Nikole Hannah-Jones, What Abigail Fisher’s Affirmative Action Case
Was Really About, PROPUBLICA (June 23, 2016, 12:28 PM), https://www.propublica.org/
article/a-colorblind-constitution-what-abigail-fishers-affirmative-action-case-is-r.
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tion Clause was written to protect (vast racial oppression post-Civil
War) into a specific, individualized harm done to one (white) person,
thereby distorting the weight of the systemic, institutionalized compo-
nent of discrimination that was the very impetus for the Fourteenth
Amendment’s enabling of redressability.  Therefore, to make such a
claim around a story of an individual white person and the supposed
racial harm she faced in being denied admission is necessarily to do so
by effacing historical discrimination against non-white people as a
group, and on a systemic level—which is directly a function of the le-
gal narrative employed in bringing Fisher’s case.70

Both Loving (the film) and Fisher (the case) present their stories
of individualized racial harm at the cost of avoiding meaningful recog-
nition of systemic injustice.  While in Loving this may seem positive
due to the nature of the decision, and although in Fisher the court
ultimately upheld the admissions policy, harmful ideological work is
still being done to our socio-legal consciousness.71  In Fisher, the
Court set injurious legal precedent in how it evaluates affirmative ac-
tion programs—under intense scrutiny and with such little deference
that fewer, if any, will pass constitutional muster.72  And because law
is an embodiment of social practices interacting with cultural concep-
tions in noetic space, a trend in cinematic and legal narratives to shirk
responsibility for holding oppressive institutions accountable only fur-
thers a reciprocity with cultural ideology that moves the law away
from helping those most vulnerable under it.73

70. Fisher was not denied solely because of her race; she lacked the academic qual-
ifications to otherwise gain admission given the number of applicants and other univer-
sity standards set forth that year.  And furthermore, her case is bankrolled by Edward
Blum and his nonprofit organization set up to arrange representation to fight race-
based policies that were meant to address inadequacies. Hannah-Jones, supra note 69.

71. Likewise, “as the Supreme Court’s make-up has grown more conservative, it
has taken up a steady stream of so-called reverse discrimination cases, in which white
plaintiffs have argued that race-specific measures born of the civil rights movement
discriminate against white Americans and violate the 14th Amendment.” Id.

72. Fisher, 136 S. Ct. at 2220-21.
73. Indeed, public opinion on race has changed alongside the growing resistance to

affirmative action measures:
In the 1950s, surveys show, most white Americans believed that black Ameri-
cans faced substantial discrimination but that they themselves experienced lit-
tle. Today, despite gaping disparities between black and white Americans in
income, education, health care, homeownership, employment and college ad-
missions, a majority of white Americans now believe they are just as likely, or
more likely, to face discrimination as black Americans.

Hannah-Jones, supra note 69. See Whites Believe They Are Victims of Racism More
Often Than Blacks: In Zero Sum Game, “Reverse Racism” Seen as Bigger Problem than
Anti-Black Racism, TUFTSNOW (May 23, 2011), http://now.tufts.edu/news-releases/
whites-believe-they-are-victims-racism-more-o.
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VI. REDEEMING LOVING AS A MAINSTREAM FILM IN A
POST-ELECTION CONTEXT

Loving has received generally positive feedback, and is at the very
least an aesthetic and emotional success in its depiction of a support-
ive relationship.74  While it may be said that the critiques leveled
against it leave little room for an intimate character narrative, other
recent films have managed to strike this balance with greater success,
remaining simultaneously engaging and engaged in maintaining cul-
tural and legal accountability.75

However, while criticisms of Loving may stand academically, in
many ways the post-election climate has turned the film from a
Hollywood blockbuster by another white male director into a much
needed symbol of love and racial hope—an “antidote to contemporary
political rancor.”76  It seems absurd to disconnect the contemporary
American viewer’s experience of the film from the “language, imagery,
and emotion of the presidential election[,]” and there may be little
point to try to do so.77  Had Hillary Clinton been elected, the slow arc
of progress may have been seen to continue; and subjecting a feel-
good, self-congratulatory civil rights nostalgia film like Loving to obvi-
ous critique may have been a logical next step, given the rise of the
Black Lives Matter movement and the growing number of police
murders of people of color, among endless other racial injustices.

But perhaps now, with a President brought to power on a wave of
hateful rhetoric leaving many voters devastated, Loving cannot be
read apart from the need for an optimistic story about how things once
were bad but still managed to get better.  And likewise, anyone criti-

74. Perhaps another thing the film does well is demonstrate the importance of
crafting a public image in making history, and “the turmoil in the lives of private and
ordinary people, such as the Lovings, when the media come calling to make them celeb-
rities.” Richard Brody, Jeff Nichols’s “Loving”: an Airbrushed Portrait of the Interracial
Couple Whose Struggle Changed History, THE NEW YORKER (Nov. 4, 2016), http://www
.newyorker.com/culture/richard-brody/jeff-nicholss-loving-an-airbrushed-portrait-of-
the-interracial-couple-whose-struggle-changed-history.  This is an accomplishment
drawn through the film’s narrative attention to the creation of the case, as opposed to
focusing on the drama within the courtroom, as many “films about law” do.  But it is
somewhat ironic then that Loving appears not to recognize (or at least prioritize) its
own role in crafting public opinion, as a narrative contribution to the legal imaginary.

75. One particularly excellent example is Fruitvale Station, which, as Ellen Scott
describes, “announces that cinema still has an important role to play in dramatizing
and affectively reinforcing contemporary civil rights struggles. And in light of the
weight of the denial and reversal of civil rights gains in the contemporary era, such an
activist cinematic stance is even more necessary.” Scott, supra note 53, at 195. See
FRUITVALE STATION (Significant Productions 2013).

76. Rebecca Keegan, What Happens When Donald Trump Changes the Meaning of
Your Movie, VANITY FAIR (Nov. 30, 2016, 8:06 AM), http://www.vanityfair.com/holly
wood/2016/11/donald-trump-ben-affleck-rogue-one-zootopia.

77. Id.



716 CREIGHTON LAW REVIEW [Vol. 50

cally examining this film in the cultural moment of its release would
be hard-pressed to overlook the fact that the demographic of people
who are most inclined to see it are probably those who believe our
country is in a state of emergency; while those who will actively choose
not to see it are more likely of the mind that, masked in whatever way,
resistance to white supremacy is part of what has gone wrong with our
country.  Perhaps there is even a group in the middle who stand to
have their hearts and minds opened by a depiction of a devoted inter-
racial couple and their happy family.  Maybe Loving really will be an
ideological success for some in its reductive and sentimentalized, yet
impactful, love story.

In such a divided moment, where it feels like everything is at
stake—not only the political priorities and policies gambled in any
election, but the personal identities of so many people, and so many of
them non-white—maybe there is a need for a film whose ideological
function is simply as an optimistic reminder that when things were
bad before, they were able to slowly get better.  While focus on the
individual couple can be readily critiqued for its detachment from sys-
temic problems, their unwavering love may nevertheless demonstrate
to its audience an ability to stand up and not be cowed by the law
when it fails to protect you.  With a presidential election that has left
so many citizens disenchanted with the idea that the political-legal
system reflects their interests in any way, perhaps the cultural and
legal imagining that needs to be done in the noetic space of 2017 is one
grounded in the inspiring recognition of triumphant small-scale love.
Maybe what Loving truly contributes to such a tumultuous cultural
moment is the notion that not only must we continue to commit to
fights we should not have to fight, but that if we want to take care of
each other even when the law fails us, we must decide to keep loving.

VII. CONCLUSION

Released on the cusp of the fiftieth anniversary of the Court’s de-
cision in Loving v. Virginia78 and amid an uncertain political climate,
Loving is a historical film charged with contemporary meaning for cul-
tural and legal ideology.  Whatever the intention of its creators, re-
ceipt of Loving at this moment comes with an academic responsibility
to examine its work as a narrative within mainstream culture.  Cases,
especially Supreme Court cases, are litigated based on narrative; so
legal narratives contribute to which claims are deemed redressable in
the eyes of the law.  Mainstream cultural narratives—especially those
disseminated through film; and especially those, like Loving, which

78. 388 U.S. 1 (1967).
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take as their filmic scope the underlying narrative of a case for which
the legal outcome is already decided—help to determine what exper-
iences and types of existences become normalized.  In the long arc of
social progress, a more expansive concept of normalcy broadens what
narratives will be accepted by a court that slowly reflects shifting mo-
res, and therefore broadens who the law stands to protect.

Loving, as a narrative about narrative, with the power to impact
the law, shoulders a heavy ideological burden in a time when racial
hate is on the rise and where many Americans feel like their President
cannot be trusted to represent them.  So it is disappointing that a film,
which could have included a more explicit call to action against sys-
tems of oppression, instead crafts a story in which an ongoing struggle
for equality becomes simplified as it is embodied in the Lovings as
individuals.  However, that is not to say it is without ideological merit.
Especially at a time when hopelessness pervades in the face of a new
administration, to have a popular film remind viewers that love can
help individual people survive and even find success against what
may feel like insurmountable odds is at the very least helpful to main-
taining progressive morale.  We may now have to face cultural and
legal fights that we thought were over, or that we feel we should not
have to fight.  But we are certainly not the first Americans to have had
to do this, and it is certainly possible that a less oppressive society
may still eventually be won.
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REFLECTION: HOW MULTIRACIAL LIVES
MATTER 50 YEARS AFTER LOVING

LAUREN SUDEALL LUCAS†

Black Lives Matter.  All Lives Matter.  These two statements are
both true, but connote very different sentiments in our current politi-
cal reality.  To further complicate matters, in this short reflection
piece, I query how multiracial lives matter in the context of this
heated social and political discussion about race.  As a multiracial per-
son committed to racial justice and sympathetic both to those pushing
for recognition of multiracial identity and to those who worry such rec-
ognition may undermine larger movements, these are questions I have
long grappled with both professionally and personally.  Of course,
multiracial lives matter—but do they constitute a sub-agenda of the
Black Lives Matter movement, or is there an independent agenda the
moniker “Multiracial Lives Matter” might represent?  If the latter, is
there a danger that such an agenda might be co-opted by other forces
and used to further unintended purposes, such as the advancement of
colorblindness?1  To the extent that agenda demands unique recogni-
tion of multiracial identity, how can it co-exist with broader identity-
based racial justice movements?

In the political realm, multiracial individuals have the potential
to operate as chameleons—negotiating the divide between ever-more
polarized views on race.  This is not only because they may fall some-
where in the middle of the color spectrum, but because they are often
forced to personally navigate this terrain throughout their lives.
Many multiracial individuals know intimately what it means to be op-
pressed on the basis of race but also placed above others in the racial
hierarchy.2  In a world where darkness often represents greater dan-
ger,3 many multiracial individuals are simply less threatening.  Under
this view, President Obama’s rise to power represents not the dawn-

† Assistant Professor of Law, Georgia State University College of Law.
1. See Lauren Sudeall Lucas, Undoing Race? Reconciling Multiracial Identity

with Equal Protection, 102 CALIF. L. REV. 1243, 1260-61 (2014) (describing the uneasy
alliance between multiracial advocacy groups and conservative politicians, who believed
creation of a multiracial category on the census would be a step toward the “elimination
of racial and ethnic categories” (citation and internal quotation marks omitted)).

2. See, e.g., Lucas, supra note 1, at 1270 (describing study showing that multira-
cial students experience less discrimination than monoracial minority students, but
more discrimination than white students).

3. See, e.g., Jennifer L. Eberhardt, P.G. Davies, Valerie J. Purdie-Vaughns &
Sheri Lynn Johnson, Looking Deathworthy: Perceived Stereotypicality of Black Defend-
ants Predicts Capital-Sentencing Outcomes, 17 PSYCHOL. SCI., 383, 383 (2006).
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ing of a post-racial era, but instead evidence of the fact that many
multiracial individuals have an easier time navigating the politics of
race in America.

With few exceptions,4 however, the issue of multiracial identity
has been largely absent from recent discussions of identity politics.
And perhaps for some, that is a necessary or intentional maneuver.
One might fear that multiracial identity’s fluidity,5 its evolving views
of race (often minimizing its relevance or influence),6 and its growing
influence (particularly among younger generations)7 might be used to
undermine larger identity-based movements.  Thus, it is critical to un-
derstand the role that identity plays in those movements—and when
it is structural rather than personal, or externally rather than inter-
nally driven.  For example, “Black Lives Matter” might be viewed not
primarily as a reflection of the community defining blackness, and
who falls in or out of that category, but as a statement regarding the
way in which external forces have defined and systematically deval-
ued blackness of all shades (including those of multiracial individu-
als).  Thus, it is not necessarily hostile to the individual’s desire to
conceive of her own racial identity, but it does deem that conception
irrelevant to how society distributes benefits or burdens based on
race.

The underlying fear of some racial justice advocates is that the
brand of individualism typified by those pushing for a distinct multi-
racial identity8 will destroy any sense of collective identity, a critical
element of many social movements.  Individualism has played a
strong role in the Supreme Court’s race jurisprudence—embodied by
Justice O’Connor’s oft-cited declaration in Adarand Constructors, Inc.
v. Pena9 that the equal protection guarantees of the Fifth and Four-
teenth Amendments “protect persons, not groups.”10  Another domi-

4. See, e.g., Moises Velasquez-Manoff, What Biracial People Know, N.Y. TIMES

(Mar. 4. 2017), https://nyti.ms/2lr2DOR.
5. See Lucas, supra note 1, at 1246 (“Through the lens of multiracial iden-

tity . . . race is a fluid and socially constructed concept, capable of changing over time
and assuming many different forms.”); id. at 1263-64 (highlighting the “multiplicity”
(manifesting in different ways) and “fluidity” (change over time) of multiracial identity).

6. Id. at 1263-71 (describing how multiracials conceive of their racial identity and
of race more broadly, including the fact that they “are more likely to view race as a
social construct” and less likely to perceive race-based discrimination or to express oppo-
sition to symbolic racism).

7. Id. at 1255-59 (noting changes in population demographics and the growing
group of individuals who identify as mixed-race); id. at 1266 (noting that younger people
are more likely to categorize themselves as multiracial).

8. Id. at 1270 (noting social science studies demonstrating that “mixed-race indi-
viduals tend to be more individualistic and disengaged with regard to issues of race”).

9. 515 U.S. 200 (1995).
10. Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995) (emphasis in

original).
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nant force in the Court’s recent racial discrimination cases is the anti-
classification approach toward equal protection, which mandates that
race-based distinctions should always be discouraged, regardless of
whether such distinctions are invidious or benign.11  Chief Justice
John Roberts’s opinion in Parents Involved in Community Schools v.
Seattle School District No. 112 epitomizes this view.  There, the Chief
Justice famously declared: “The way to stop discrimination on the ba-
sis of race is to stop discriminating on the basis of race.”13  In his opin-
ion, Chief Justice Roberts relied on the landmark case, Brown v.
Board of Education14 to declare unconstitutional two voluntary school
assignment plans adopted by Seattle and Louisville to maintain or in-
crease racial diversity among their schools.15  Many of the dissenting
justices viewed the majority opinion’s reasoning as a distortion of
Brown.16  Underlying their response is a decades-long debate about
whether to interpret cases like Brown—or Loving v. Virginia,17 the
focus of this Symposium—to discourage any consideration of race
(often tied to notions of individualism18) or only those uses of race that
serve to subordinate or oppress certain racial groups.  In my view, the
Supreme Court’s decision in Loving was not only about eliminating
distinctions based on race, but also those measures clearly designed to

11. Adarand Constructors, 515 U.S. at 222-27 (holding that the same level of scru-
tiny applies to both “invidious” and “benign” racial classifications).

12. 551 U.S. 701 (2007).
13. Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 748

(2007).  In contrast, Justice Sonia Sotomayor used similar language in a more recent
case to offer a very different view of how the Court might most effectively address racial
discrimination. See Schuette v. Coalition to Defend Affirmative Action, Integration and
Immigrant Rights and Fight for Equality By Any Means Necessary (BAMN), 134 S. Ct.
1623, 1676 (2014) (Sotomayor, J., dissenting) (“The way to stop discrimination on the
basis of race is to speak openly and candidly on the subject of race, and to apply the
Constitution with eyes open to the unfortunate effects of centuries of racial discrimina-
tion. As members of the judiciary tasked with intervening to carry out the guarantee of
equal protection, we ought not sit back and wish away, rather than confront, the racial
inequality that exists in our society. It is this view that works harm, by perpetuating
the facile notion that what makes race matter is acknowledging the simple truth that
race does matter.”).

14. 347 U.S. 483 (1954) (Brown I); 349 U.S. 294 (1955) (Brown II).
15. Parents Involved, 551 U.S. at 709-11, 746-48.
16. See id. at 798-99 (Stevens, J., dissenting) (noting that there was a “cruel irony”

in the Chief Justice’s reliance on Brown and that the opinion “rewrites the history of one
of this Court’s most important decisions.”).

17. 388 U.S. 1 (1967).
18. See, e.g., Gratz v. Bollinger, 539 U.S. 244, 271, 275 (2003) (holding University

of Michigan’s affirmative action policy unconstitutional and emphasizing the impor-
tance of individualized consideration in the admissions process); Regents of Univ. of
Cal. v. Bakke, 438 U.S. 265, 318 (1978) (invalidating admissions program of University
of California at Davis Medical School based on its use of race and highlighting the im-
portance of treating “each applicant as an individual in the admissions process.”).
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maintain racial hierarchy.19  Thus, we should understand Loving not
as a harbinger of a colorblind society where race is irrelevant, but as a
bulwark against uses of race that aim to disparage racial groups or
maintain a specific racial order.

Race plays an important organizing function in society, and one
over which we have little control as individuals; this can be difficult to
reconcile with the self-determination many multiracial individuals
possess to control their own racial identity and how it is perceived by
others.  While some are dismissive of that premise, instead favoring a
racial solidarity approach that minimizes the relevance of subcatego-
ries, I have contended that it is important to allow multiracial individ-
uals to define their own identity.20  This is a sentiment that has been
echoed by Justice Kennedy’s language in several recent opinions dis-
cussing racial identity (if not addressing multiracial identity di-
rectly).21  Yet this sentiment need not necessarily be at odds with
broader identity-based movements.  An individual can remain free to
define her own identity under the terms that she desires while simul-
taneously recognizing that society often does not operate under those
same terms and will more likely than not group her with individuals
who assume a different racial identity.

Before Loving, the very unions that might give rise to multiracial
children were illegal.22  In declaring anti-miscegenation laws uncon-
stitutional, the Supreme Court rejected the argument that such laws
served legitimate state interests—including interests in “prevent[ing]

19. Loving v. Virginia, 388 U.S. 1, 11 (1967) (“The fact that Virginia prohibits only
interracial marriages involving white persons demonstrates that the racial classifica-
tions must stand on their own justification, as measures designed to maintain White
Supremacy.”).  Moreover, the Loving Court flatly rejected the state’s argument that the
miscegenation statute’s “equal application” (in quotes, given that the law prohibited
whites from marrying nonwhites, but allowed nonwhites to marry any other nonwhite,
see Loving, 388 U.S. at 11 n.11) to all races could cure its unconstitutionality. See id. at
8 (“[W]e reject the notion that the mere ‘equal application’ of a statute containing racial
classifications is enough to remove the classifications from the Fourteenth Amend-
ment’s proscription of all invidious racial discriminations . . . .”).

20. Lucas, supra note 1, at 1267-69 (reviewing the social and psychological conse-
quences of denying multiracial individuals the ability to identify as such).

21. See Obergefell v. Hodges, 135 S. Ct. 2584, 2593 (2015) (“The Constitution
promises liberty to all within its reach, a liberty that includes certain specific rights
that allow persons, within a lawful realm, to define and express their identity.”);
Obergefell, 135 S. Ct. at 2597 (noting that the liberties guaranteed by the Due Process
Clause of the Fourteenth Amendment “extend to certain personal choices central to in-
dividual dignity and autonomy, including intimate choices that define personal identity
and beliefs.”); Parents Involved, 551 U.S. at 797 (Kennedy, J., concurring in part and
concurring in the judgment) (“Under our Constitution the individual, child or adult, can
find his own identity, can define her own persona, without state intervention that clas-
sifies on the basis of his race or the color of her skin.”).

22. This sentiment is reminiscent of the rallying cry often heard in the immigra-
tion context: “No human being is illegal.”
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‘the corruption of blood’ [and] ‘a mongrel breed of citizens.’”23  Thus, in
some sense, the gift Loving bestows upon multiracial individuals born
of these now lawful interracial relationships is the very freedom of
being.  Yet we must be mindful of the fact that the freedom to define
our own personal identity is rooted in a jurisprudence aimed at elimi-
nating identity-based structural oppression and that identity remains
an important tool in counteracting such oppression.  While the law
provides us with the freedom to define ourselves—to declare that mul-
tiracial lives also “matter”—we must not be blind to the ways in which
other, more powerful forces continue to define us and the linked fate
that exists between black and multiracial lives.

23. Loving, 388 U.S. at 7.
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DUAL MINORITY MIXED RACE
ACTIVISTS AND THE CULTIVATION OF

CROSS-RACIAL/ETHNIC COALITIONS IN
THE POST-LOVING ERA

KEVIN ESCUDERO†

In January 2013 I moved to Chicago where I conducted fieldwork
with members of an undocumented immigrant youth-led organization.
As part of this work, I hoped to learn about the strategies and tactics
activists used in the fight for increased rights.  The primary organiza-
tion I worked with was led by undocumented youth, and centered the
needs and desires of community members in its approach to activism.

Many of this organization’s meetings were held downtown at a
central location to facilitate accessibility and attendance.  Following
one of our evening meetings, I headed to the train with two other
members who had also recently become involved: Anna and James.1
Anna was born in the Philippines and moved with her family to one of
the Pacific Islands prior to migrating to the suburbs of Chicago, where
they eventually settled.  She graduated from college with a double ma-
jor in Asian American Studies and Political Science and was, at the
time, working as an administrative office assistant in downtown Chi-
cago.  James, also a recent college graduate, majored in architecture
and was searching for work after having been employed at a down-
town architecture firm during the previous year.  He migrated with
his family from Mexico at the age of six and his family settled first on
the west side of Chicago, then in the city’s suburbs.

As relatively new members of the organization, Anna, James, and
I all came to know each other very well.  Through our conversations on
the train, before and after meetings, and during retreats we chatted
and got to know one another’s reasons for participating in the move-
ment as well as what we hoped to contribute through our activism.  In
particular, I appreciated the fact that Anna identified as Asian Ameri-

† This essay is based upon remarks made for the symposium, “50 Years of Lov-
ing: Seeking Justice Through Love and Relationships,” held at Creighton University
School of Law on March 23 and 24, 2017. Kevin Escudero is a Presidential Diversity
Postdoctoral Fellow and incoming Assistant Professor of American Studies and Ethnic
Studies at Brown University. He received his Ph.D. in Ethnic Studies from the Univer-
sity of California, Berkeley and M.S.L. from Yale Law School. His book, Organizing
While Undocumented, examines instances of racial and ethnic coalition building and
use of the law as a tool for organizing by Asian and Latina/o undocumented immigrant
activists in San Francisco, Chicago, and New York City.

1. To protect the identities of participants these names are pseudonyms.



726 CREIGHTON LAW REVIEW [Vol. 50

can and James as Latino.  Given my own background as a self-identi-
fied mixed race2 Asian/Latino individual whose mother came to the
United States as a refugee from Vietnam and father who immigrated
to the United States from Bolivia, I enjoyed the opportunity to organ-
ize alongside these two fellow activists.  Growing up in a diverse, mul-
tiracial community in Southern California, just north of Los Angeles,
being surrounded by people of different racial and ethnic backgrounds
was something largely familiar to me.  Yet, in Chicago, I was only be-
ginning to learn about the different communities who lived in the city
and about their respective neighborhoods.

That evening on the train, as Anna, James, and I sat together and
headed toward the neighborhoods where we each lived, Anna tapped
me on the shoulder and stated, “You know the strangest thing hap-
pened to me today. Something I completely didn’t expect.”  “What do
you mean?”  I asked.  “What was it?”  “Well, so after the meeting when
we were all talking and hanging out, someone asked me if you and I
were related. I mean, just because we are both Asian they think we
must be related. Then someone else asked me if you and I were dat-
ing.”  “What? That’s so weird,” I answered.  “Like dating your sibling?”
I chuckled.  “No, these were two different people,” Anna replied.  “I
think everyone is wondering about us since we both joined [organiza-
tion name] at the same time.”

Reflecting on the role of this organization in cultivating a coali-
tion space of Asian and Latina/o undocumented immigrant organizers
consisting largely of recent college graduates or current undergradu-
ate students, the ensuing discussion I had with Anna and James on
the train made me wonder what role my identity as a mixed race per-
son played in how I negotiated my participation in the organization
and more broadly, the immigrant rights movement.  Was being mixed
race something positive?  Was it a challenge?  Or was it something
that could be both a positive experience and a challenge?  Also, how
would my mixed racial identity impact my future involvement in ac-
tivist organizations or was it just the unique context of this particular
situation?

This essay argues that mixed race individuals’ participation in so-
cial movement struggles has the potential to facilitate coalition build-
ing between groups that are often similarly affected by a given issue.

2. Throughout this essay I use the term “mixed race” to refer to individuals who
self-identify with more than one racial/ethnic group.  In this case, I do not make a dis-
tinction between race and ethnicity, but leave it to the discretion of the individual.  In
my own usage of the term, however, I use the term to refer to mixed race identity with
an understanding that race refers to the socially and historically constructed racial cat-
egories of Asian, white, Black, and Native/Indigenous, adding Hispanic/Latina/o iden-
tity as a race alongside these other categories.
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By virtue of their membership in two or more racial/ethnic groups,
mixed race people negotiate simultaneous inclusion and exclusion.
They are able to assert their identities as members of a given racial/
ethnic community and to utilize their difference as people who also
identify as members of another racial/ethnic group.  As part of this
process mixed race people push their “monoracial” counterparts to
consider the relationship of their community’s issues to those of an-
other similarly situated community.  This experience is especially pro-
nounced for “dual minority individuals,”3 or individuals who identify
as mixed race of two non-white backgrounds.

To trace the development of this argument I begin by framing this
argument within scholarship in the field of Critical Mixed Race Stud-
ies and its emerging sub-field, which focuses on the experiences of
dual minority mixed race individuals.  I then draw upon examples
from my own involvement as a dual minority mixed race person in the
contemporary immigrant rights movement, and conclude with some
thoughts regarding the potential future directions of this research.

I. THE FIELD OF CRITICAL MIXED RACE STUDIES AND
THEORIES OF DUAL MINORITY MIXED RACE IDENTITY

Prior to discussing examples from the contemporary immigrant
rights movement, a social movement in which I have been involved for
the past ten years, I will begin by providing an overview of the rele-
vant literature, which informs the arguments I make in the latter por-
tions of this essay.  My approach to understanding mixed race identity
and its potential as a catalyst for transformative social change begins
with the Court’s decision in Loving v. Virginia,4 proceeds with legal
scholars’ analysis of the categories of whiteness and interracial mar-
riage laws, and then continues into an analysis of the complexity of
mixed race identity, seeking to go “beyond” the color line’s white/non-
white divide.  I then introduce and draw upon scholarly discussions
taking place within the rapidly growing and developing field of Criti-
cal Mixed Race Studies before ending with an explanation of the two
primary interventions that this essay, through a focus on dual minor-
ity mixed race activists’ experiences, can provide.

3. The term “dual minority” refers to individuals who identify as having a back-
ground consisting of two or more non-white racial/ethnic identities.  Put differently, the
two primary aspects of a dual minority identity consisting of 1) not identifying as white
and 2) also identifying as being of mixed race.  For further explanation see Joanna L.
Rondilla, Rudy P. Guevarra Jr., and Paul Spickard’s forthcoming book, Red and Yellow,
Black and Brown: Decentering Whiteness in Mixed Race Studies from Rutgers Univer-
sity Press.

4. 388 U.S. 1 (1967).
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The United States Supreme Court’s landmark decision in Loving
v. Virginia outlawed state bans on interracial marriages.5  The Loving
case concerned a white husband, Richard Loving, and an African
American and Native American wife, Mildred Loving.  The couple
married in the District of Columbia, but sought to reside in their home
state of Virginia.6  Since Virginia law at the time outlawed interracial
marriage, the Lovings were prosecuted under the law for violating the
state’s anti-miscegenation statute.7  The Court’s decision in the case,
which overturned Virginia and other states’ bans on interracial mar-
riages, was framed largely in terms of Black and white identity and
the issue of the color line.  The color line demarcated white identity
and privileged it relative to other racial or ethnic “categories”: these
laws largely were meant to keep whites and non-whites separate, and
to preserve and maintain white racial purity.  Moreover, though this
decision has predominantly been framed as pertaining to the exper-
iences of interracial couples and their mixed race children, as legal
scholar Dorothy Roberts has argued, the Loving decision can also be
understood as a Civil Rights decision.8  Viewing the Loving decision as
a Civil Rights decision helps to broaden our analytical lens to include
the full scope and implications of the case.

In the period following the Court’s decision in Loving, as interra-
cial couples and their mixed race children enjoyed greater social ac-
ceptability, mixed race children were raised in an environment where
their parents’ relationships were seen with decreased stigma.  This
shift and the accompanying gradual cultural shift encouraged mixed
race individuals, children of these interracial unions, to seek to learn
more about the circumstances under which their parents and families
were able to come together.  Mixed race people’s desire to learn more
about their legal rights then led to an increase of scholarly inquiry
into the topic.  Legal scholars and historians have since provided ho-
listic and in-depth analyses of the Loving decision and its implications
both in the historical and contemporary periods.  Examples of some of
this path-breaking scholarship on the Loving decision include Rachel
Moran’s Interracial Intimacy: The Regulation of Race and Romance;9
Kevin Noble Maillard and Rose Cuison Villazor’s Loving v. Virginia in
a Post-Racial World: Rethinking Race, Sex and Marriage;10 Randall

5. Loving v. Virginia, 338 U.S. 1, 2 (1967).
6. Loving, 338 U.S. at 2.
7. Id. at 3.
8. Dorothy Roberts, Loving v. Virginia as a Civil Rights Decision, 59 N.Y.L. SCH.

L. REV. 175, 177 (2014/15).
9. RACHEL MORAN, INTERRACIAL INTIMACY: THE REGULATION OF RACE AND RO-

MANCE (2001).
10. KEVIN NOBLE MAILLARD & ROSE CUISON VILLAZOR, LOVING V. VIRGINIA IN A

POST-RACIAL WORLD: RE-THINKING RACE, SEX AND MARRIAGE (2012).
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Kennedy’s Interracial Intimacies: Sex, Marriage, Identity and Adop-
tion;11 and Ariela Gross’s What Blood Won’t Tell: A History of Race on
Trial in America.12  In the past decade, scholars have also sought to
nuance our understanding of the Loving decision by including the dis-
cussion of cases preceding Loving and their implications for the cur-
rent political period such as Robin A. Lenhardt’s article, “Beyond
Analogy: Perez v. Sharp, Antimiscegenation Law and the Fight for
Same Sex Marriage.”13  Similarly, Angela Onwuachi-Willig’s book, Ac-
cording to Our Hearts: Rhinelander v. Rhinelander and the Law of the
Multiracial Family,14 discusses the increasingly complex cases that
centrally concern racial representation, and grapples with how such
identities have found their way into the courtroom.  Dean Kevin John-
son published the first of its kind edited volume on the legal treatment
of interracial marriage and mixed race identity in 2003, Mixed Race
America and the Law: A Reader.15

The focus on the Court’s decision in Loving gave way in the early
1990s to a greater focus on the experiences of mixed race people, in
particular the offspring of interracial marriages.  These efforts also in-
creased the visibility of mixed race activists within the movement to
reform the United States census and to allow mixed race people to
check more than one box.16  While much of the earlier literature con-
cerned the Court’s decision in Loving, focusing on the state’s policing
of access to whiteness, there was then a shift toward exploring the
identities of what have been called “dual minority” mixed race people,
or those individuals who do identify as mixed race, but not as white.
Some key examples of this shift and the types of communities covered
under this label—Punjabi-Mexican, Mexipino, Blaxican, and Chino-
Latino—include Karen Leonard’s book Making Ethnic Choices: Cali-
fornia’s Punjabi Mexican Americans;17 Rudy Guevarra’s book Becom-

11. RANDALL KENNEDY, INTERRACIAL INTIMACIES: SEX, MARRIAGE, IDENTITY AND

ADOPTION (2004).
12. ARIELA JULIE GROSS, WHAT BLOOD WON’T TELL: A HISTORY OF RACE ON TRIAL IN

AMERICA (2008).
13. Robin A. Lenhardt, Beyond Analogy: Perez v. Sharp, Antimiscegenation Law

and the Fight for Same Sex Marriage, 96 CAL. L. REV. 839, 843 (2008).
14. ANGELA ONWUACHI-WILLIG, ACCORDING TO OUR HEARTS: RHINELANDER V.

RHINELANDER AND THE LAW OF THE MULTIRACIAL FAMILY (2013).
15. KEVIN R. JOHNSON, MIXED RACE AMERICA AND THE LAW: A READER (2003).
16. KIMBERLY MCCLAIN DACOSTA, MAKING MULTIRACIALS: STATE, FAMILY AND MAR-

KET IN THE REDRAWING OF THE COLOR LINE (2007); THE RUSSELL SAGE FOUND., THE NEW

RACE QUESTION: HOW THE CENSUS COUNTS MULTIRACIAL INDIVIDUALS (Joel Perlmann &
Mary C. Waters eds. 1997); JON M. SPENCER, THE NEW COLORED PEOPLE: THE MIXED-
RACE MOVEMENT IN AMERICA (1997).

17. KAREN LEONARD, MAKING ETHNIC CHOICES: CALIFORNIA’S PUNJABI-MEXICAN

AMERICANS (1992).
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ing Mexipino: Multiethnic Communities in San Diego;18 Rebecca
Romo’s article “Between Black and Brown: Blaxican (Black-Mexican)
Multiracial Identity in California”;19 and the conclusion in Robert
Chao Romero’s book The Chinese in Mexico, 1882-1940, which advo-
cates for the consideration of a potential field of “Chino-Latino Stud-
ies.”20  These efforts to de-center whiteness as part of the mixed race
studies project recently culminated in the forthcoming publication of
the book, Red and Yellow, Black and Brown: Decentering Whiteness in
Mixed Race Studies.21

This vibrant scholarly discussion of mixed race identity, however,
did not take place in a vacuum, but led to the development of a profes-
sional association, the Critical Mixed Race Studies Association22 and
its flagship journal, the Journal of Critical Mixed Race Studies.
Describing the field and the purpose of the association, founding edi-
tors G. Reginald Daniel, Laura Kina, Wei Ming Dariotis, and Camilla
Fojas explain that the view of research on mixed race identity as con-
stituting its own field or area of inquiry is a recent phenomenon:

Studies of mixed race only recently have been thought of as
encompassing a distinct field of study in the United States.
Many individuals began describing works as being part of the
field of mixed race or multiracial studies, particularly around
2004. At that point, the number of publications on the topic
reached a critical mass, that is, they began to acquire a self-
sustaining viability.23

The multi-disciplinary and trans-disciplinary scholarship comprising
the field of Critical Mixed Race Studies, as the editors of the inaugural
journal volume also explain, represent efforts to examine the topic
with regard to the diverse array of communities whose experiences
are encompassed by umbrella categories such as mixed race and mul-
tiracial. Conversations regarding whose experiences count as part of a
mixed race identity is a topic that is increasingly relevant for mem-
bers of the Loving and post-Loving generation.24

Situated within the field of Critical Mixed Race Studies, this es-
say seeks to make two primary interventions: 1) to examine not only

18. RUDY P. GUEVARRA, BECOMING MEXIPINO: MULTIETHNIC IDENTITIES AND COMMU-

NITIES IN SAN DIEGO (2012).
19. Rebecca Romo, Between Black and Brown: Blaxican (Black-Mexican) Multira-

cial Identity in California, 42 J. BLACK STUD., 3 (2011).
20. ROBERT CHAO ROMERO, THE CHINESE IN MEXICO, 1882-1940 (2012).
21. Spickard et al., supra note 3.
22. For more information about the Association see https://criticalmixedracestud

ies.wordpress.com/.
23. G. Reginald Daniel et al., Emerging Paradigms in Critical Mixed Race Studies,

1 J. CRITICAL MIXED RACE STUD. 1, 8 (2014).
24. Id. at 17-18.
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the social movement activism of mixed race people in the late 1990s
and early 2000s around the revision of the United States census cate-
gories, but also across social movement contexts and 2) to expand
upon the recent shift in Critical Mixed Race Studies literature focus-
ing on “dual minority” mixed race identity to form cross-racial coali-
tions in an era of increased intersectional social movements.

II. EXAMPLES FROM A MIXED RACE INDIVIDUAL’S
PARTICIPATION IN THE CONTEMPORARY IMMIGRANT
RIGHTS MOVEMENT

Two examples from my participation in the contemporary immi-
grant rights movement illustrate the impact of my own dual minority
mixed race identity on my participation in social movement activism
and help illuminate the potential impact for such identities to be pro-
ductively leveraged in activism more broadly.  While these examples
draw from personal experience and are situated within the context of
Asian and Latina/o coalition building in the fight for undocumented
immigrant rights, they point to possibilities that can potentially be
applied in other contexts and begin a discussion that I plan to con-
tinue to examine in future research.

During my time in Chicago working with immigrant rights ac-
tivist organizations, I attended a community meeting on the city’s
northwest side, where we gathered to discuss strategies to combat im-
migration agents’ targeting of local community members for deporta-
tion.  The meeting included monolingual Spanish speaking
undocumented Latina/o elders and bi-lingual Latina/o undocumented
young adults.  The meeting was held in Spanish, rather than in En-
glish, acknowledging the needs of the elders in attendance, needs that
even in organizing spaces are not necessarily privileged above those of
other participants.

Anna, a self-identified Filipina undocumented immigrant orga-
nizer, was also present at the meeting and we both sat on the same
side of the room, only a few spots over from one another.  At the begin-
ning of the meeting, Anna listened intently and looked actively en-
gaged in the conversation.  However, after half an hour had passed,
Anna leaned over to me and asked for clarification regarding some of
the words being used.  Tagalog, Anna’s native language, shared some
words with Spanish, partially the result of Spain’s colonization of the
Philippines, and she had used this overlapping vocabulary to make
sense of the early parts of the conversation.  Yet, some of the words
used did not overlap or translate as fluidly and so I began translating,
sentence by sentence, the conversation for Anna.  While translating, I
made sure to whisper so as not to disturb the flow of the conversation.
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Following twenty minutes of translating for Anna, feeling bad for
making it so that I was not able to fully participate in the discussion
myself, she changed her mind and told me that it was alright if I did
not want to do it anymore.

Despite understanding what Anna meant by not wanting to in-
convenience me with the translation of the conversation, I saw it as
critical that she, as an undocumented immigrant organizer herself,
was also able to participate in the conversation if that was what she
desired.  Language barriers were something that surfaced repeatedly
in my own research on coalition building among undocumented Asian
and Latina/o activists nationally.  Being both Asian and Latina/o my-
self, and bilingual in English and Spanish, I saw my role as a mixed
race ally in that space as helping when needed and called upon.  The
opportunity to translate for Anna was something I welcomed and ac-
tually enjoyed.  At the same time, I felt her frustration of wanting to
participate in the dialogue on her own; to be able to speak with and
collaborate directly with her fellow undocumented community mem-
bers without the assistance of a translator.  The process of bridging
two cultures—whether through language, cultural traditions, or histo-
ries of migration—was an important but also challenging aspect of
movement organizing.

Moreover, as a bilingual and multiracial person, I had the cul-
tural background and linguistic ability to help facilitate this conversa-
tion around undocumented immigrant activism and organizing that
was taking place.  I was also, however, very much aware of my own
positionality as a United States citizen and someone who, while the
child of immigrant and refugee parents, am also someone who is not
directly affected by the issues around which organizing was taking
place.  Navigating this role of bridge-building as an ally illuminated
for me the potential benefits of mixed race people’s participation in
movement building efforts, but also the limitations of such participa-
tion.  Respect for elders’ contributions and a shared bond as undocu-
mented people were both ways that Anna as a Filipina undocumented
immigrant could relate to others in the space without any assistance.
Also, my assistance translating from Spanish to English was not nec-
essarily tied to my identity as a Latina/o.  But my identity as an
Asian/Latino individual and ally of undocumented immigrant activists
offered an important and unique opportunity to productively leverage
my experience to come alongside these organizing efforts.

During another occasion during my time in Chicago I was as-
signed the position of “caretaker” for an action carried out at an immi-
grant detention center just outside the city.  As part of this action,
undocumented Asian and Latina/o organizers blocked the exit for
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buses filled with individuals being brought to immigration court and
later that afternoon, to Chicago-O’Hare airport to be deported from
the United States.  As one of the designated “caretakers” for the
group, I was assigned to assist Anna.  The caretaker role entailed com-
municating with the activist’s family after he or she was arrested for
his or her participation in the civil disobedience.  After their arrest
and processing at the local jail, the expectation was that the or-
ganizers would be released, most likely later that afternoon.  Yet just
in case, we also made plans to notify families and significant others if
the activists were to be held overnight or if there were any complica-
tions with people being released.  At times, complications arose for in-
dividuals who had been arrested in similar acts of civil disobedience or
who had an open immigration court case.  Given that Anna had at this
point not yet shared the news of her participation in undocumented
immigrant-led organizing spaces with her parents, it was Anna’s sis-
ter who was listed as the contact person.

The morning of the action, Anna and I touched base about what
she would want me to share with her sister if she were held overnight
or if she were to be placed in deportation proceedings for her participa-
tion in this action.  Though this ultimately did not occur, heeding the
advice of the attorneys who advised the organization, we discussed a
plan of what I would say if this were to happen.  I knew that Anna’s
reason for taking part in this action was to make a statement and to
show that all undocumented individuals—Asian or Latina/o—deserve
to be treated fairly and justly.  In our conversations, however, my
identity as a mixed race Asian/Latino person was invoked: Anna felt I
would be well-situated to speak with her family and to break the news
to them if there were greater issues that came into play as a result of
the civil disobedience action.  Being able to serve as an ally in this
action and to participate in outreach to members of the Asian Ameri-
can community given my self-identification as an Asian/Latino person
was empowering for me and demonstrated the relevance of my bi-cul-
tural and mixed race identity.  While scholarly attention has focused
on cross-racial understanding and the convergence of efforts by com-
munities who experience parallel and overlapping forms of marginal-
ization, I have personally seen the impact of activists who, by virtue of
their own lived experiences, identify as part of both communities.
This example and the one previously point to the initial potential ben-
efits of these efforts.

Later that morning during the action, a reporter approached
Anna and me while I helped shield Anna from the sun and ended up
wiping a tear off her cheek.  Anna was crying because of the strong
emotions she felt in that moment, but did not have access to her hands
as she was tied, due to the use of a lock box device, to her fellow
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protesters to make it more difficult for police to remove them from
blocking the bus exit at the detention center.  After photographing the
image, the reporter asked me if Anna spoke Spanish and about her
racial/ethnic background.  I relayed the information to Anna, whisper-
ing the message in her ear amidst the chanting going on with the arri-
val of the local police and the crowd of reporters taking photographs of
the action.  She ended up doing a brief interview with the local Span-
ish news media with some translation assistance and I told the re-
porter that in fact she was Filipina, an undocumented Filipina
protesting alongside her fellow undocumented peers.  During the in-
terview, Anna explained that she was protesting the mistreatment of
immigrant peoples in detention and through the deportation process,
which was separating families and unjustly criminalizing undocu-
mented people for simply living their lives.

While we are in an increasingly restrictive political climate, the
issue of immigrant rights is a concern for many groups including indi-
viduals from many different racial, class, and religious backgrounds.
The movement’s push to represent points of view from both Asian and
Latina/o immigrant perspectives points to the fact that there is a role
for many mixed race people to play, including dual minority mixed
race individuals like myself.  Though it is important for mixed race
individuals to take part in activism related to the experience of their
unique racial heritage and mixture, such as the need for census repre-
sentation or the need for bone marrow donors to help treat genetic
diseases, exploring the potential for cross-racial coalition building is
an important area of need and one in which mixed race activists can
play a promising, productive role.

III. CONCLUSIONS AND FUTURE DIRECTIONS

Looking at the issues that have arisen and will most likely con-
tinue to surface in the coming decades, a multiracial coalitional ap-
proach to organizing is critical.  More specifically, as the need to
cultivate cross-racial and ethnic coalitions becomes ever more rele-
vant, understanding the potential of mixed-race activists’ participa-
tion in social movement activism will be especially telling.  Mixed race
people, given their identities as both white-nonwhite or dual minority,
are themselves people of color.  Mixed race people’s interests flow
across communities of color, at times including that of two or more
communities of color.  Therefore, their membership in multiple racial
and ethnic groups, as this essay has argued, allows for their cultiva-
tions of a unique form of coalition and solidarity building.

As this essay discusses, the untapped potential of mixed race peo-
ple’s participation in contemporary and future social movements en-
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courages a productive re-thinking of the possibilities for coalition
building across various movement contexts.  While earlier discussions
of mixed race people’s identities focused largely on their impact of
whiteness on their “non-white” identities, the utilization of a dual mi-
nority framework allows for a re-consideration of the role of whiteness
and white racial privilege in the construction of a mixed race identity.
Doing so makes way for a discussion of communities of color’s subjec-
tion to parallel forms of genocide, colonization, and state sanctioned
violence.  These overlapping forms of oppression have then led to situ-
ations in which multiple communities of color occupy similar social
and political spheres, resulting in intermarriage and subsequently,
the formation of interracial family units.  Such bonds and family con-
figurations assist in the development of a united community with a
shared history.  And while dual minority mixed race people may not
identify as “partially white,” whiteness as a racial category remains
an important feature of how the United States’s racial hierarchy is
configured, affecting how communities of color are positioned within
the hierarchy and in relationship to one another.

Bridge building and the blurring of racial and ethnic boundaries
in the contemporary political moment have proven especially useful in
combating state violence and hostile racial and xenophobic climates.
In the Black Live Matter movements for instance, attention has been
drawn to the experiences of Afro-Latina/o people and their experiences
as phenotypically Black, but culturally Latina/o, and the impact this
has on how people are viewed, as immigrants, or at times, mistaken
for being African American.  Within the movement to halt the con-
struction of the Dakota Access Pipeline, #NoDAPL activists have simi-
larly emphasized the sovereignty of Native land and communities,
upon which the federal government is seeking to not only infringe
upon Indigenous Nations’ sovereignty and territory, but also the arti-
ficial nature of national borders, which cut through Native communi-
ties’ tribal lands and territories.  In the contemporary immigrant
rights movement, activists in the #Not1More Deportation campaign
have also worked to broaden their understanding of who is undocu-
mented, pointing out the fact that undocumented status is an issue
affecting Asian, Black, and Latina/o people as well as an issue that is
closely linked to the increased criminalization of Muslim people in the
United States and in the global context.
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BELONGING: RACE OR CATEGORIES

ELAINE S. SYLVESTER†

As a biracial child growing up in Virginia in the late 20th and
early 21st century, I was never sure where I belonged on a racial spec-
trum.  I was born to a white woman from California and a black man
from Louisiana, who raised my siblings and me with a sense of famil-
ial belonging; however, while always knowing that I belonged to a bi-
racial family, outside of the family home, I did not have a sense of
belonging to any racial community.  This essay is an overview about
my feelings of my experiences; of how I view belonging and racial com-
munities in light of my experiences; and of how race is classified in
relation to the United States Census and the implications of those
classifications.

BELONGING

We are programmed to think that racial communities will shape
our relationships, and to some extent that might be true.  But I would
propose that racial communities only shape our relationships in so far
as these communities often are founded on shared experiences
through which individuals find belonging.

When I say that I did not have a sense of belonging with any ra-
cial community outside my immediate family I am not saying that my
parents did not try to give us a sense of an outside community.  I re-
member attending community meetings for young African-American
girls and going to Sunday school classes even though my parents were
not active churchgoers when I was young.  But the common elements
that brought the members of these groups together did not apply to
me: I had not been raised in all African-American communities like
the girls in my heritage meetings (having grown up in a predomi-
nately white neighborhood and attending predominately white
schools) and I myself was not religious.  Belonging was not something
that came easily to me.

“Passing” was not an option.  For one, it would not have been an
acceptable path in my family; my parents always stressed the impor-
tance of knowing and accepting our full family history.  Secondly, I
presented to the world as a light-skinned African-American.  Even
when I was trying to be involved in the African-American community

† Elaine Sylvester received a B.A. in Philosophy and Sociology from Oberlin Col-
lege in 2011.  She is currently a J.D. Candidate at the University of Virginia School of
Law, Class of 2017.
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at my prestigious, mostly white high school, my African-American
peers called me “Oreo” (slang for white on the inside, black on the
outside).  Most of my African-American peers seemed to derive their
sense of belonging from the racial group that they knew they belonged
to, and they were quick to point out my failings as a black person,
perhaps in attempt to solidify their understanding of their own identi-
ties.  On the other hand, my white peers did not seem as focused on
the idea of belonging to a certain racial community and were less
likely to ostracize me for not fitting in to a specific racial role.  Because
of this, my only sense of racial belonging came in interactions with my
siblings, who faced similar experiences to my own.

Growing up, I often felt that I was putting on a façade whenever I
left the house for social events.  This could explain why I was kind of
an unsocial child.  I often felt that to be accepted among my peers who
formed relationships based on race that I had to act a certain way; to
be what they were expecting racially even if it was not what I really
was.  I was afraid that people would discover that I was some sort of
imposter that really did not belong in the social group to which I phys-
ically should belong.  All through high school, I worried how I would
fit into the racial categories that my classmates seemed to group
themselves into because I did not technically fit into these perfect ra-
cial identity groups.  It was not until college, when I started practicing
occasionally with a recreational sports team that I began to under-
stand that a sense of belonging had little to do with my skin color and
more about a sense of connecting with other people.

For me, it is the shared experiences that create the connections
that are at the heart of belonging.  It maybe happens less often for me
than it does with others (or maybe that it just does not seem to happen
for me in groups defined by race), but it does happen.  It can be as
simple as talking to a peer about classes, lamenting over the wor-
kload, and recognizing that we are going through the same thing.  It
can be as intense as growing up with people who look similar to you
and have faced the same biases growing up because of your shared
appearances.  This connection is belonging, and the more it happens,
the more a person feels like he or she belongs.  Belonging is about
shared experiences, and for African-Americans this is understandably
a strong bond since they often face experiences based on the prejudices
of others.

The team that I practiced occasionally with in college was a won-
derful mix of different identities, from racial minorities, to trans indi-
viduals, to queer individuals—all having grown up with different
phenotypes and ancestries, but having found shared experiences of
“otherness” that bound them together.  This “otherness” was not nec-
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essarily simply about being different, which by itself is noted in com-
munities and often accepted.  “Otherness” is manifest as a difference
that is shunned and pushed out of the collective group.  As someone
who had felt ostracized growing up, I tried to empathize with their
experiences.  I never truly belonged to this amazing group of individu-
als because I only discovered them toward the end of my time at col-
lege, but they gave me the first true glimpse that belonging is really
about the shared experiences.

Despite not understanding this sense of belonging until college,
looking back on my diverse group of friends, I know that relationships,
the manifestations of belonging, are grown in these simple and com-
plicated shared experiences.  My lifelong friendships are ones that
grow out of shared experiences, and when the shared experiences no
longer hold meaning, or fade, or are replaced by newer experiences,
relationships fade.

That being said, not all multi-racial children have the same expe-
rience.  Some children tend to identify more with one racial identity
than another, while others tend to revel in the multi-culturalism that
they represent.  However, as racial identities and classifications
evolve and change, there arises a conversation in our society about
whether we should be “getting over race” or whether we should still be
acknowledging race in order to address underlying social
discrepancies.

RACIAL CLASSIFICATIONS

Race is a method of grouping of humans based on observable phe-
notypes (such as skin color) and ancestry.  While this classification
has a far-reaching history, it also has a history specific to the United
States.  Race has changed from the 1660s, when colonies in Virginia
first adopted a “partus sequiter ventrem” rule, which dictated that
children born were considered as being the same racial status as that
of their mothers.

There has recently been a renewed academic discourse about the
importance of racial classifications.  These discussions are crucial
now, especially with the rise of white identity politics.  Many white
Americans are finding a renewed importance in their shared identity
and are beginning to parade their whiteness as an excuse for policy
concerns and actions.

What these white Americans are failing to note, is that this
shared identity is based on nothing more than skin of the same color.
It is not necessarily based on shared ancestry, shared issues, or
shared experience.  Being proud of an Irish-American ancestry, and
the experiences that are entailed as part of the Irish-American history
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in America, is different than finding comfort in being a white Ameri-
can in a predominately white county.

In this way, race for African-Americans is different than race is
for white Americans.  While for many white Americans, cultural iden-
tity is rooted in their family’s immigration to the United States, this is
not the case for many African-Americans.  Many African-Americans
cannot trace their ancestry back as far as white Americans.  Shared
experiences of African-Americans are rooted in the shared history of
slavery and incubated in Reconstruction and the Civil Rights Move-
ment.  For example, my family on my father’s side cannot be traced
back to our countries of origin in Africa, but on my mother’s side our
family is Swedish, English, and Irish.  For my ancestry, it is most ac-
curate to describe my father’s family as black, but lacking to describe
my mother’s family as white.  Furthermore, racial classifications have
historically been used to designate outside people as “others,” with
“white” often being the default classification.

RACE IN THE CENSUS

Some members of the American Psychological Association have
suggested an ecological approach to defining human classifications:

With an ecological lens, psychologists can understand in more
depth the multiple, embedded contexts in which all individu-
als exist and the reciprocal and dynamic interactions between
individuals and these other systems. This model examines in-
dividual characteristics while also considering the macrosys-
tem (global influences), exosystem (social and governmental
institutions) and microsystem (family, community and peers),
which interact as an open system[1] . . . . These interactions
affect and influence all aspects of the person and daily life.2

Identities are formed through experiences.  In turn, the environ-
ments that we occupy shape those experiences that we do and do not
have.  Race cannot define our identities because it cannot fully encom-
pass our experiences.

In this vein, the American Anthropological Association has also
recommended the elimination of race on the United States Census go-
ing forward.  In 2013, the Census Bureau declared “that race and
ethnicity are not quantifiable values. Rather, identity is a complex
mix of one’s family and social environment, historical or socio-political
constructs, personal experience, context, and many other immeasura-

1. URIE BRONFENBRENNER, THE ECOLOGY OF HUMAN DEVELOPMENT (1979).
2. Vincenzo Teran & Kimberely Santora, Beyond Race and Ethnicity: Examining

Development in Context, AM. PSYCHOL. ASS’N (Aug. 2013), http://www.apa.org/pi/fami-
lies/resources/newsletter/2013/08/multiculturalism-perspectives.aspx.
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ble factors.”3  The United States Bureau of the Census decided that
race was a socio-political construct and not scientific or anthropologi-
cal in nature.4

Racial classification has always been a topic for debate; however,
there are two ways in which the discussion about the Census has va-
ried from discussions in the past: 1) there is a new focus on self-identi-
fication versus assigned identity and 2) the shift away from “race” and
“origins” on the Census to “categories.”

It was not until the 1960 Census that Census takers were first
allowed to pick their own racial identities.5  While this may not seem
like a huge step forward, for someone who has never really identified
with other people’s perception of me, being able to self-identify allows
some significant corrections of others’ perceptions.

Less than ten years later, Loving v. Virginia6 became important
not only because it allowed for interracial marriages (and disallowed
racial classifications to be used in statutes absent strict scrutiny), but
also because it gave birth to a new generation of multiracial children.
In 1997, thirty years after the Loving v. Virginia decision, the Office of
Management and Budget (“OMB”), the office of the government in
charge of Census administration, took the next step after self-identifi-
cation due to the increasing number of interracial children; the office
allowed Census takers to indicate one or more races on the 2000
Census.

For the 2020 Census, the OMB is considering a new way of asking
questions about identity, but focusing on self-identified “categories”
rather than on “race” or “origin.”  While these categories are still
under development, it seems as if the categories would include volun-
tary options of race and origin, which would not have to be selected if
they did not coincide with the Census taker’s personal identity.  Be-
cause of this proposed set-up, Census takers would not be required to
indicate any racial affiliation if they did not identify with any.  While
it is seemingly insignificant, this shift displays the increasing number
of diverse members in the American public and acknowledges the dif-
ferences of ethnic groups and self-identification within technical racial

3. Memoranda from United States Dep’t of Commerce on Econ. and Stat. Admin.
2010 Census Race and Hispanic Origin Alternative Questionnaire Experiment (Feb. 28,
2013), https://www.census.gov/2010census/pdf/2010_Census_Race_HO_AQE.pdf.

4. MARY MAGUIRE & DAN OKADA, CRITICAL ISSUES IN CRIME AND JUSTICE:
THOUGHT, POLICY, AND PRACTICE (2d ed. 2015).

5. D’vera Cohn, Census Considers New Approach to Asking About Race—By Not
Using the Term at All, PEW RES. CTR. (June 18, 2015), http://www.pewresearch.org/fact-
tank/2015/06/18/census-considers-new-approach-to-asking-about-race-by-not-using-the-
term-at-all/.

6. 388 U.S. 1 (1967).
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classifications.7  It also opens up the Census format for a more mallea-
ble self-identification process which allows people to be grouped with
people of similar experiences instead of solely on skin color.

This shift from depending solely on a person’s racial composition
to allowing an individual to group his or herself by several different
types of categories shows a growing deference to shared experiences
over shared DNA.  As author Kati Marton describes in a recent opin-
ion piece for the Washington Post, identity is best defined by our ex-
periences and events in our individual lives rather than the genetic
makeup we were born with.8

This is not to say that experiences and racial makeup are unre-
lated.  In fact, as a person who presents as African-American, I am
reminded daily that the experiences I have are tainted by my own ge-
netic makeup.  However, many of my experiences are not related to
my race and have more to do with other factors of my upbringing, such
as socio-economic status, gender, and education.

A categories test on the Census could not possibly group me with
all the people who have had the same experiences as I have; I am cer-
tain there is no other person.  But this test, rather than a test based
on race, allows for the possibility, especially with those who are multi-
racial, to be grouped with those who come from similar life experi-
ence—people who have more similar stories—rather than with people
who are the same race.

No two people are the same, but up until this point the Census
has grouped together huge swaths of people only by genetic makeup.
When we share experiences with other people, in conversation, in rela-
tionships, through social media, and in books, we are connecting to
those primal things that are the building blocks to communities: those
feelings of belonging.  While grouping people by category only begins
to cover the wide and beautiful diversity of human beings that we are,
it does delve deeper into shared experiences rather than shared skin
color.

CONCLUSION

To me this is what makes the story of Loving v. Virginia9 such a
beautiful story.  While the case is a decision that is often touted in the
legal community, the real takeaway is the simple story of a couple.  I

7. MARY MAGUIRE & DAN OKADA, CRITICAL ISSUES IN CRIME AND JUSTICE:
THOUGHT, POLICY, AND PRACTICE (2d ed. 2015).

8. Kati Marton, A DNA Test Upended Everything I Knew About My Identity. Now
Who Am I?, THE WASH. POST (Mar. 17 2017), https://www.washingtonpost.com/opinions/
a-dna-test-upended-everything-i-knew-about-my-identity-now-who-am-i/2017/03/17/89e
046dc-0a6b-11e7-a15f-a58d4a988474_story.html?utm_term=.44502e9a4ba5.

9. 388 U.S. 1 (1967).
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always knew about the Lovings’ case—being from a biracial family
knowledge of Loving v. Virginia is probably required.  But in high
school I did a paper on anti-miscegenation laws and really learned
about the Lovings themselves for the first time.  What struck me was
not their fight in the courts, but rather their love story: two people
growing up in the same community, who therefore had similar exper-
iences and shared connections, who found belonging in each other.  A
belonging that, even though these were not people who wanted to fight
on a national stage, was worth fighting for.  For them, it was not about
race, it was all about belonging.

When asked about my identity, I usually answer with the easy
classification of biracial.  But when I truly stop to think about who I
am, I think about where my roots are planted and the places where I
seek food when hungry: my Creole grandmother who taught me how
to cook crawfish etouffee or my DAR grandmother who taught me the
proper way to roll out dough for apple pie.  I think of my grandfather,
the descendent of Swedish immigrants who spent his childhood on an
Iowa farm, and my grandfather, who worked in a black barbershop in
New Orleans.  In other words, I think of the experiences that my fam-
ily and I have had, not the colors of our skin.  There are so many of my
and my ancestors’ experiences that it is impossible to sum up our lives
by a simple classification based on phenotypes and ancestry.  Biracial
is not what I am, it is just the current, and wholly inadequate, classifi-
cation of my diverse experiences.

These discussions of the evolution of the Census give me hope.
Every time I see a multiracial family with a multiracial child, I feel a
bit more expectancy.  As I have found my way to belonging, I under-
stand that the racial labels (whether they fall under “race” or “ori-
gins”) are becoming a less applicable way of identification for more
individuals.  While for the foreseeable future multiracial children are
likely to continue to be grouped into this catch-all-category of “One or
More Races,” I know that as our numbers continue to grow, at some
point this classification will no longer be sufficient for gathering and
analyzing information.  The debate about the Census shows that an
evolution is already occurring.
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REFLECTIONS ON THE LOVING
CONFERENCE:

RACE, IDENTITY, COMMUNITY,
AND CONFLICT

BERNARD MAYER, PH.D.†

The Loving story is the American story.  At heart it is about what
we most value, how we view the American community, and how toler-
ant we are of our differences.  This was the challenge that faced our
nation when the Constitution was created and it is still at the core of
our most enduring conflicts.  As well, the decision in Loving v. Vir-
ginia1 marks a watershed in our understanding of the essential na-
ture of the struggle for racial justice.

These themes were prevalent throughout the Loving Symposium.
Participants raised questions about Loving and identity, Loving and
the struggle for civil rights, Loving and our often conflicting views of
community, and Loving and our tolerance for our differences.  In this
reflective essay, written immediately after the symposium, I focus on
Loving, identity, community, and enduring conflict—themes that
were interwoven throughout the discussions at the conference.

I. LOVING AND IDENTITY

When the Loving decision came out in 1967, I was an active par-
ticipant in the civil rights movement.  At the time, it seemed to me
that the concept of race was fairly straightforward and that the nature
of the struggle for justice was about finding justice for people of all
races.  Of course, there were competing ideas about how to accomplish
this.  The mainstream civil rights organizations fought for the right
for full participation in all institutions of American society and saw
integration and an end to discriminatory laws and policies as the key
to achieving this goal.2  The Nation of Islam, most powerfully through
the voice of Malcolm X,3 took a separatist approach arguing that Afri-
can Americans should focus on self-empowerment.

† Professor, The Werner Institute, Creighton University.
1. 388 U.S. 1 (1967).
2. TAYLOR BRANCH, PARTING THE WATERS: AMERICA IN THE KING YEARS 1954-63

(1998).
3. ALEX HALEY & MALCOLM X, THE AUTOBIOGRAPHY OF MALCOLM X (1964);

MICHAEL ERIC DYSON, MAKING MALCOLM: THE MYTH AND MEANING OF MALCOLM X
(1995).
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Our view of racial identity at the time was simplistic (essentially,
one was Black, White, Hispanic, Asian, or Native American).  Loving
itself did not change this much—what it did do was to forbid laws that
prevented people from marrying across these seemingly clear bounda-
ries.  Of course, we knew then that many, perhaps most, Americans
descended from ancestors belonging to different racial groups.  But
the struggle for justice was, and for the most part still is, based on a
concept of race in which the boundaries seem pretty clear.  Someone
who was partially descended from a less dominant or powerful racial
group was most often viewed as a full member of that group and ex-
cluded from “membership” in the dominant (i.e., white) group.  This
“reading in” of a less powerful racial identity4 where there was any
ambiguity was ensconced in social norms and legal restrictions.

Shortly after the Loving decision, the framing of the struggle for
racial justice changed significantly.  The rallying cry became “Black
Power!” rather than “Black and White Together.”  Kwame Ture
(known then as Stokely Carmichael), at the time the Chair of the Stu-
dent Non-Violent Coordinating Committee, raised this slogan, and it
was most powerfully embodied in late 1960’s and early 1970’s by the
Black Panthers.  While not a new concept, in the years after Loving it
came to dominate and redefine the movement.  At the time, with the
growing strength of movements emphasizing Black power and Black
identity, Loving may have seemed to be the last gasp of a struggle
focused on integration.  But in retrospect, Loving seems to represent a
bridge between an interest and identity based approach to civil
rights.5

Roughly speaking, prior to 1967, the focus of the movement was
on how to protect and expand the rights of African Americans and on
how to secure better education, housing, employment, and more access
to the political and legal process.  After 1967, the focus shifted to em-
bracing identity, asserting it, and demanding power.  The underlying
goals did not entirely change—better education, housing, health care,
employment, and access to justice continued to be critical concerns as
they are to this day, but the focus on identity completely reframed the
issue, the dialogue, and the political discourse. Loving challenged the
discrimination that went with the simplistic racial categorizations of
the day, and asserted the right to choose one’s own identity in a partic-

4. Sometimes referred to as “hypodescent” or the “one drop rule”—if one had one
drop of “black blood,” one was considered black. See Carolyn A. Liebler & C. Matthew
Snipp, The End of the “One-drop” Rule?: Hypodescent in the Early 21st century (unpub-
lished presentation in Rethinking Racial Distinctions: Mixed Race Populations, Iden-
tity, and Measurement), http://paa2012.princeton.edu/papers/121933.

5. BERNARD MAYER, THE DYNAMICS OF CONFLICT: A GUIDE TO ENGAGEMENT AND

INTERVENTION 24-25 (2d ed. 2012).
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ularly powerful way—by insisting on the right of individuals to chose
whom they love. Loving bridged and brought together the struggle to
allow people of different races to interact in a free and unconstrained
way and the importance of identity as an organizing principle for the
struggle for social justice.  Our most powerful current movements for
justice—Black Lives Matter, Third Wave Feminism, and Lesbian,
Gay, Bisexual, Transgender, and Queer (“LGBTQ”), to name a few,
take place in the space created by Loving.

Loving opened the door for a much broader and more nuanced
concept of race and identity.  Legalizing and institutionalizing multi-
racial parenting set the stage for breaking through the norms that
established rigid racial categorizations.  Our racial and other identi-
ties are increasingly seen as a matrix of affiliations and connections,
some more predominant than others.6  At the Loving Symposium,
speakers discussed the way in which this matrix of identities played
out for them.  They related the pressures they often experienced to
choose one dominant racial identity and how this often conflicted with
a more authentic understanding of themselves as multiracial.  For
many this posed an uncomfortable choice between being true to their
sense of who they are and being loyal to the aspect of their identity
that aligns them with an oppressed racial category.

But while identity may be complex and non-linear, racial oppres-
sion is much less so.  Dominant groups oppress less dominant groups,
and to do so, they demand simplistic definitions of who belongs to
these groups and who does not.  This is true of gender, sexuality, race,
and religion.  We resist recognizing Queer identities as a society in
part because the increasing complexity of gender identities makes
gender-based discrimination more complicated.  And if the concept of
race becomes too complex, then racial domination becomes more diffi-
cult.  Some have argued that complicating the concept of race also
makes the struggle for racial justice more challenging.7

6. JAY ROTHMAN, RESOLVING IDENTITY BASED CONFLICT IN NATIONS, ORGANIZA-

TIONS, AND COMMUNITIES 6 (1997); BERNARD MAYER, THE DYNAMICS OF CONFLICT: A
GUIDE TO ENGAGEMENT AND INTERVENTIONS 25 (2d ed. 2012).

7. G. Reginald Daniel, Betwixed and Between: A Personal Odyssey Through the
Twilight Zone (unpublished presentation in Shape Shifters: Journeys Across Terrains of
Race and Identity), http://www.history.ucsb.edu/shapeshifters/wp-content/uploads/sites/
3/ShapeShiftersProgram-3-10-web-version.pdf.  Daniel tells of the anger directed at him
by Black activists for asserting his multiracial identity.
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II. LOVING AND COMMUNITY

The search for identity occurs at the intersection of the pulls to-
ward autonomy and community.8  These are prevalent forces for us as
individuals but also for the communities to which we belong.9  The
struggle between Malcolm X and Dr. Martin Luther King’s beliefs
about the path to justice can be viewed from this perspective.  Each
offered a fundamentally different view of community.  King’s vision
emphasized affiliation.  The African American community could flour-
ish best by breaking down the boundaries that kept it marginalized
within the larger American community.  Malcolm X advocated separa-
tion.  Only by taking a militantly autonomous path would the African
American community overcome the oppression it has endured.  The
tension between these visions continues to this day.  Similar struggles
exist in almost all movements for social change.

Much of our discussion at the Loving Symposium explored the dif-
ferent communities to which multiracial people belong, and the ways
in which their paths were defined by their various affiliations and sep-
arations.  Several participants in one form or another asserted that
while they are “fully African-American” (or Latino, or Vietnamese),
they also understand themselves as multiracial.  Not only, they told
us, is there no intrinsic contradiction between these identities, but
they could not be fully one without being fully the other.  Yet they did
not always arrive at this integrated identity easily.  Many reported
pressure to identify unambiguously and totally with one community at
the risk of being labeled a turncoat or of trying to “pass.”

The acceptance of multiracial identity has grown incrementally in
the fifty years since the Loving decision, reflected by the growing
number of organizations for people who identify as multiracial, by
changes in how the United States Census categorizes people10 (a
change in which participant G. Reginald Daniel played a major
role11), and by the increasing acceptance by social justice activists of
the validity of a multiracial identity. Loving helped set this in motion,
but it has been a long and arduous process.  Daniel described the be-
longing he felt when he first attended a meeting of people who identi-
fied themselves as multiracial.  For him and others at the conference,
accepting this affiliation allowed a fuller sense of personal autonomy

8. MURRAY BOWEN & MICHAEL E. KERR, FAMILY EVALUATION 4 (1988); Sean Say-
ers, Identity and Community, 30 J. SOC. PHIL. 147 (1999).

9. BERNARD MAYER, THE CONFLICT PARADOX: SEVEN DILEMMAS AT THE CORE OF

DISPUTES (2015).
10. Chapter 1: Race and Multiracial Americans in the US Census, PEW RES. CTR.

(June 11, 2015), http://www.pewsocialtrends.org/2015/06/11/chapter-1-race-and-multi-
racial-americans-in-the-u-s-census.

11. See supra note 7.
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but also allowed for a more authentic connection to the racial commu-
nity in which they grew up or have been assigned to by social norms
and policies.

III. LOVING AND ENDURING CONFLICT

Loving v. Virginia12 has been the law of the land for fifty years,
and for some, at the time, it seemed to be a final nail in the coffin of
the legal framework of discrimination.  Surely, the decline of institu-
tional and cultural racism would inevitably follow.  From today’s per-
spective that seems very naive.  Changing the law will not in itself
change our consciousness or the social forces that flow from and rein-
force this consciousness.  Race is the iconic enduring conflict13 in
American history.  It has been there from the beginning and it will
continue to define our national consciousness and social evolution.
Loving was an important way station along the way.  That is, it gave
evidence to and encouraged a maturation of the issue, a transition
from one phase of the conflict to a new one, from one narrative to a
profoundly altered story of struggle and oppression, and it also
marked a shift in the power dynamics surrounding racial conflict.
From a struggle for rights it became a movement for power, from a
conflict about separation versus integration, it became a story of
multi-faceted identity, and from an effort to participate in an existing
power structure, it became a challenge to the structure of power.

While Loving represented success in the arena of legal rights and
access to social institutions (i.e., marriage), the demand for change in
the way resources are allocated and power distributed among Ameri-
cans of different races has in many ways stalled.  Fifty years on, insti-
tutionalized racism is still an incredibly powerful force and there are
no signs of significant change being made in the fundamentally disad-
vantaged position of most racial minorities.

The discussions and exchanges at the Loving Symposium illumi-
nated the complexity of both individual identity and community, and
the ways in which the relationship between these continues to evolve
and take many different shapes.  The question the conference leaves
unanswered is whether our increasingly nuanced understanding of ra-
cial identity and community attacks the roots of our enduring conflict
over race in America—in our institutions, in our culture, in our pat-
terns of power, and in our individual and collective consciousness.

12. 388 U.S. 1 (1967).
13. BERNARD MAYER, STAYING WITH CONFLICT: A STRATEGIC APPROACH TO ONGOING

DISPUTES 114-15 (2009).


