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INTRODUCTION

Conflict of laws is a three-part discipline encompassing the recogni-
tion and effect of judgments, choice of law and judicial jurisdiction. This
year produced several significant developments that will be considered
within these categories.

I. JUDGMENTS

A. Recognition of Sister-State Equitable Decrees

Without question, the most anticipated judgments decision this year
was Baker v. General Motors Corp.I

Baker, as with all other significant judgments cases, was a tale of two
lawsuits? In the first case, Ronald Elwell, once a GM engineer, sued his
former employer for wrongful discharge of his employment? While with

t Associate Dean for Academic Affairs and Professor of Law, Albany Law School of
Union University.

1. 118S.Ct.657(1998).
2. Id.
3. Id. at 661.
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GM, Elwell specialized in the study of vehicular fires and fairly frequently
aided his then-employer in the defense of products liability cases, including
through testimony. In 1987, Elwell's relationship with GM began to sour.'
Matters were, however, apparently smoothed over with an agreement that
would allow Elwell to retire after having served as a GM consultant.' In
1991, as he was retiring, Elwell's relationship with GM took another turn
for the worse.7

The 1991 problems surfaced most prominently in a Georgia products
action then pending against GM.8 That action involved an accident in
which a GM pickup burst into flames shortly after a collision, apparently as
a result of a fuel tank rupture.9 Elwell, who (unsurprisingly) while in the
employ of GM routinely asserted the safety of its products, changed his
tune radically in the Georgia action, claiming that GM's design was infe-
rior to that of competing products. 10

A month later, Elwell sued GM in a Michigan state court for wrongful
employment discharge." GM counterclaimed, maintaining that Elwell
breached his fiduciary duties. 2 Eventually the Michigan action settled
with Elwell receiving an undisclosed payment and agreeing to the entry of
a stipulated injunction prohibiting him from:

testifying, without the prior written consent of General Motors Corpora-
tion either upon deposition or at trial, as an expert witness, or as a wit-
ness of any kind, and from consulting with attorneys or their agents in
any litigation already filed, or to be filed in the future, involving General
Motors Corporation as an owner, seller, manufacturer and/or designer of
the product(s) in issue.13

The parties also entered into a side agreement providing that the in-
junction would not be enforced in the Georgia action and further that if
Elwell were subpoenaed or otherwise ordered to testify his compliance
would "in no way form a basis for an action in violation of the Permanent
Injunction." 14

4. Id.
5. Id.
6. Id.
7. Id.
8. Id.
9. Id.
10. Id.
11. Id.
12. Id.
13. Id. (quoting Michigan injunction).
14. Id. at 662 (quoting settlement agreement).
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The second action was a products case brought by the Bakers on be-
half of their late mother, Beverly Garner, who died in 1990 accident in-
volving her Chevy Blazer.' 5 Baker began in the Missouri state courts but
was removed to federal court on diversity grounds. 6 The Bakers main-
tained that the fuel pump on the Blazer continued to run after the crash,
eventually causing the fire that consumed their mother.' 7 The Bakers,
hoping to take advantage of Elwell's knowledge of GM vehicular fires,
subpoenaed him to testify both in a deposition and at trial." GM objected
to Elwell's participation at both stages, citing the Michigan injunction. 9

The district court overruled GM's objection, reasoning that enforce-
ment of the Michigan injunction would violate Missouri's "public policy"
and that the forum's (i.e., Michigan's) inherent authority to modify its own
injunction invested a similar authority in the Missouri court, and that the
injunction would thus be modified to allow Elwell to testify.2" The case
was then tried, with disastrous results for GM as the jury returned a verdict
of over $11 million.21

The Eighth Circuit reversed the district court on several grounds.22

Most significantly, the Eighth Circuit held that the district court dealt too
harshly with GM by entering a discovery sanction essentially requiring it to
stipulate to liability, and that the district court had denied full faith and
credit to the Michigan injunction by allowing Elwell to testify.23

On certiorari review, the Supreme Court considered only the full-
faith-and-credit issue.24 Justice Ginsburg's majority opinion started its
analysis by noting the different roles played by the Full Faith and Credit
Clause in choice of law and the recognition ofjudgments.25 As to choice of
law, the Court noted the Clause's minimal role in controlling state conflicts
doctrine, but as to judgment recognition the majority accurately described
the doctrine as "exacting. 26 While "public policy" and similarly elastic
doctrines can be constitutionally applied in the choice-of-law realm, Gins-

15. Id.
16. Id.
17. Id.
18. Id.
19. Id.
20. Id.
21. Id.
22. General Motors v. Baker, 86 F.3d 811, 817-20 (8th Cir. 1997).
23. Id. at 817.
24. 118 S. Ct. at 663.
25. Id. at 662.
26. Id.
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burg concluded that Supreme Court "decisions support no roving 'public
policy exception' to the full faith and credit due judgments." 27 Thus, the
district court's attempt to dispose of the matter on public policy grounds
could not be sustained. 8

The majority then turned to the question of the application of full-
faith-and-credit principles to equity decrees. 29 Most judgments questions
arise with money judgments, because equitable decrees-paradigmatically
injunctions-are often enforced through the rendering court's contempt
power. But, concluded the majority, there is no reason to exclude equity
decrees from the scope of the Full Faith and Credit Clause, because such
decrees are surely judgments.30

To this point, Ginsburg's opinion had the tone of one on its way to af-
firming the Eighth Circuit's decision.3 But the majority then shifted di-
rection and described two critical counter principles to the near-automatic
recognition of judgments.32 The first was that recognizing states need not
"adopt the practices of other States, regarding the time, manner, and
mechanisms for enforcing judgments. 33 The second was that "[o]rders
commanding action or inaction [may be] denied enforcement in a sister
state when they purporto to accomplish an official act within the exclusive
province of that other State or interfere[] with litigation over which the or-
dering State had no authority." 34

The combined effect of these principles, held the Court, was that the
Missouri federal court had not violated full-faith-and-credit principles by
allowing Elwell to testify.35 The matter of what witnesses might be com-
petent to testify in the Missouri proceeding, reasoned the majority, was a
matter over which the Michigan court had no authority.36 The majority was
anxious to make clear that it was creating no "general exception to the full
faith and credit command."37  Rather, concluded the lead opinion, its
holding was based on the unexceptional principle that "the mechanisms for

27. Id. at 664.
28. Id.
29. Id. at 663.
30. Id.
31. Id. at 665.
32. Id.
33. Id.
34. Id.
35. Id.
36. Id. at 666.
37. Id. at 667.
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enforcement of ajudgment do not travel with the judgment itself." 8

Justice Kennedy's concurrence in the judgment, which attracted three
votes including his own, described "the majority's extended analysis" as
"unnecessary and... problematic." 39  Kennedy's concern was that the
counter principles described by the majority could be interpreted as some-
thing close to the "public policy" exception to the enforcement of judg-
ments purportedly rejected by the lead opinion." For Kennedy, the case
could be resolved more easily under the ordinary principle that absent per-
sons-in this instance the Bakers---cannot be bound adversely by judg-
ments in proceedings in which they were neither parties nor privies. 1 The
majority, however, took issue with Kennedy on this point, apparently
agreeing with GM that the Bakers were not being "bound" by exclusion of
Elwell's testimony, because they had no right to a particular witness's tes-
timony and that excluding Elwell's testimony was only to "hold[] him to
his legal obligations."42 Justice Scalia's brief concurrence in the judgment
essentially took the position that GM's remedy was to return to Michigan
and attempt to have Elwell held in contempt.43

The immediate significance of Baker is limited. Usually, of course, a
court retains in personam jurisdiction over parties for purpose of enforcing
its decrees." Thus, the most common route to enforcement of an equity
decree is to return to the issuing court to have the disobedient party held in
contempt. It is only the unusual case, like Baker, in which the enforcing
party desires some other remedy. The one thing that all three opinions ap-
peared to agree on was that GM had open to it the remedy of a Michigan
contempt proceeding against Elwell.

The long-term doctrinal significance of Baker might be greater, how-
ever. The majority's "official act" limitation on recognition was drawn

38. Id at 659.
39. Id. at 668-69 (Kennedy, J., concurring in the judgment).
40. Id. at 669.
41. Id. at670-71.
42. Id. at 666 n. 11 (quoting GM's brief). One oddity of the entire case was the perva-

sive assumption that Elwell was, in fact, defying his obligations under the injunction. 118 S.
Ct. 657, 660-62. Recall that GM and Elwell had a side agreement that created an exception
in cases in which Elwell might be subpoenaed, and he was subpoenaed in the Missouri ac-
tion. Id. Of course, it hardly could have been a coincidence that the Bakers happened to find
Elwell in Missouri ready to be served, so perhaps the conduct in question was his apparent
consultation with the Bakers. See id. In any event, all opinions appear to proceed from the
assumption that Elwell was, or at least might have been, acting in violation of the Michigan
injunction. See id

43. Id. at 668 (Scalia, J., concurring in the judgment).
44. See, e.g., Michigan Trust Co. v. Ferry, 228 U.S. 346, 352 (1913).
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primarily from older cases denying effect to decrees from one state's court
purporting to transfer land titles in another state." The vitality of these
cases has been in question in recent years, but Baker apparently revives
them. Baker's "interference" rationale is strikingly similar to the long-
controversial section 103 of the Second Conflicts Restatement.46 To the
extent that Baker seemingly endorses section 103 or a similar concept, the
decision creates the possibility for some cases in which judgment enforce-
ment is resisted even without a jurisdictional defect or other traditional
ground for non-recognition.

A New York Court of Appeals case, though arising in a radically dif-
ferent context, presented related issues. In re Sayeh 1. was an interstate,
custody-related dispute.47 Sayeh R involved three children born of the
marriage of Patricia P. and Ahmad R.48 The couple was married and lived
in Florida, but divorced in 1986 in a Florida proceeding that designated
Patricia as the primary custodial parent.49 Ahmad relocated to Rochester
after the divorce."0 In September 1988, one Raymond Wike-variously
described as a "boyfriend" or an "acquaintance" of Patricia-abducted
two of the children from Patricia's Florida home, raping them both and
murdering one; the surviving child escaped only by feigning death after
having been stabbed by Wike. 1

Shortly thereafter, the Florida court modified its custodial decree to
make Ahmed the primary custodial parent, granting Patricia liberal visita-
tion. 2 The Florida court found that the children were in need of counseling
and that Ahmed was better positioned to provide for "the extraordinary
psychological needs of the children." 3 The two surviving children then
relocated to New York to live with their father, and-according to the ma-
jority-" appear to have become completely integrated into their new fam-
ily."54 The majority also remarked upon "the safe and nurturing environ-
ment which the children have apparently enjoyed in their Rochester home"

45. Baker, 118 S. Ct. at 665 (citing Fall v. Eastin, 215 U.S. 1 (1909)).
46. RESTATEMENT (SECOND) CONFLICT OF LAWS § 103 (1971); see also William Rey-

nolds, The Iron Law of Full Faith and Credit, 53 MD. L. REv. 412, 436 (1994) (Section
103's position is "quite controversial").

47. 91 N.Y.2d 306, 310, 693 N.E.2d 724, 726, 670 N.Y.S.2d 377, 378 (1997).
48. Id. at 311, 693 N.E.2d at 726, 670 N.Y.S.2d at 379.
49. Id.
50. Id.
51. Id.
52. Id.
53. Id. (quoting Florida order).
54. Id. at 312, 693 N.E.2d at 726, 670 N.Y.S.2d at 379.
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in contrast to "corroborated allegations that [Patricia] repeatedly verbally
and physically abused [them] during their visits to Florida." 55

In 1995, the children indicated that they no longer wished to see
Patricia.56 Patricia, however, journeyed from Florida to Rochester to at-
tempt to enforce her visitation rights.57 Accompanied by a police officer,
she went to the Rochester home of Ahmed, but was rebuffed and returned
to Florida where she attempted to enforce her rights through contempt pro-
ceedings in the Florida courts. 8 Ahmed ignored the contempt orders,
eventually causing the Florida court to modify its decree to return primary
custody to Patricia. 9

At this point, the New York State Department of Social Services
(DSS) stepped into the fray, filing in family court a petition against
Patricia." DSS made the unusual claim that Patricia's efforts to obtain
temporary and permanent custody of the children constituted "neglect" of
them.61 Family court granted Patricia's motion to dismiss on the grounds
that it lacked personal jurisdiction over Patricia, that the "emergency juris-
diction" provisions of New York's version of the Uniform Child Custody
Jurisdiction Act (UCCJA)6 2 were inapplicable, and that the federal Parental
Kidnapping Prevention Act (PKPA)63 divested the court of the authority to
modify the Florida custody decree.64 The appellate division affirmed fam-
ily court, reaching only the question of personal jurisdiction.65

In a five-to-two decision authored by Judge Ciparick, the Court of
Appeals reversed and remanded the matter to Family Court for further pro-
ceedings.66 The majority first concluded that the PKPA-which gives ex-
clusive jurisdiction in custody matters to the child's "home state" and al-
lows former "home states" (such as Florida in this case) to continue
exclusive jurisdiction--did not divest the New York courts of jurisdic-
tion.67 The majority described the DSS petition as "a valid exercise of law-

55. Id.
56. Id.
57. Id.
58. Id.
59. Id.
60. Id.
61. Id. at 313, 693 N.E.2d at 726, 670 N.Y.S.2d at 380.
62. N.Y. DOM. REL. LAW. art. 5-a (1988).
63. 28 U.S.C. § 1738A (1994).
64. 91 N.Y.2d at 313, 693 N.E.2d at 727, 670 N.Y.S.2d at 380.
65. Id.
66. Id. at 318, 693 N.E.2d at 730-31, 670 N.Y.S.2d at 383-84.
67. Id.
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ful authority by an independent statutorily created government agency to
intervene on behalf of two New York children at risk."68 As an action in-
dependent of the custody determination, the Court of Appeals concluded
that it could not constitute an effort to alter custody in violation of the
PKPA.69 In fact, in a memorandum decision issued the same day involving
the same parties, the Court of Appeals unanimously concluded that Florida
had continuing jurisdiction over the custody matter.7"

Nor did the majority agree with Patricia's contention that the petition
did not state facts that could constitute neglect.7' The majority pointed
again to the special needs of the children.72 The court placed a great deal of
emphasis on a psychologist's finding that the return to Florida of the child
who had been raped there would be "terrifying and traumatic." 73 Although
purporting not to doubt Patricia's "legal right to enforce her Florida visita-
tion rights," the majority concluded that she had not "pursue[d] those
rights in a responsible way"; according to the majority: "a responsible
adult would have considered the possibility that an abrupt resumption of
visitation with respondent in Florida... might have a devastating effect on
the children's psychological well-being." 74 The majority criticized Patricia
for eschewing "a gradual course" of increased interaction with the children
in favor of "demand[ing] an immediate delivery of the children without
regard to their need for preparatory counseling and related services.""5

Turning to the question of whether the New York courts had personal
jurisdiction, the Court of Appeals first determined that Patricia was within
the reach of the Family Court Act's long-arm provision.76 Under that stat-
ute, New York courts have jurisdiction over neglect petitions if the alleg-
edly abused child resides or is domiciled within New York (a point not dis-
puted by the parties) and "the alleged abuse or neglect takes place" within
New York.77 As to this latter requirement, the majority held it was satisfied
by Patricia's journey to New York in an effort to have the children return

68. Id.
69. Id.
70. In re Mott v. Patricia Ann R., 91 N.Y.2d 856, 856, 691 N.E.2d 623, 623, 668

N.Y.S.2d 551, 552 (1997).
71. Inre Sayeh R., 91 N.Y.2d at314, 693 N.E.2d at 728, 670N.Y.S.2d at 380-81.
72. Id. at 315, 693 N.E.2d at 728, 670 N.Y.S.2d at 380.
73. Id. at 316, 693 N.E.2d at 728, 670 N.Y.S.2d at 382 (quoting psychologist's report).
74. Id. at 317, 693 N.E.2d at 729, 670 N.Y.S.2d at 382.
75. Id.
76. Id. at 318, 693 N.E.2d at 730, 670 N.Y.S.2d at 383 (citing N.Y. FAM. CT. ACT

§ 1036(c) (McKinney 1998)).
77. Id. (quoting N.Y. FAM. CT. ACT § 1036(c)).
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with her to Florida.7" The constitutional requirement of minimum contacts
with New York was held fulfilled by Patricia's purposeful connection with
New York in an effort to reclaim the children, including her enlistment of
police services in that futile venture.7 9 Rejecting all of Patricia's prelimi-
nary defenses to the petition, the Court of Appeals remitted the matter to
Family Court for further proceedings.80

Judges Smith and Bellacosa dissented in separate opinions that agreed
with each other on the central points.8" Smith's reading of the record was
considerably more sympathetic to the mother than was the majority's.8 2

Smith contended that the father had taken a large number of unilateral ac-
tions in disregard of the Florida decree, most notably his discontinuance of
counseling for the children because he thought it was "no longer
needed." 3 Smith also noted that the Florida decree giving custody back to
Patricia had been one in which the children had been represented by a
guardian ad litem who had communicated with both the children and their
New York caregivers. 4

Smith also excepted to the majority's legal conclusions. 5 Smith vig-
orously disagreed with the majority's interpretation of the long-arm provi-
sion of the Family Court Act.86 According to Smith, the majority essen-
tially converted the twin requirements of the statute into a single
requirement that the child have a domicile or residence in New York. 7

Smith also took issue with the majority's conclusion that the DSS petition
was not preempted by the PKPA.88 Smith reasoned that the PKPA's lan-
guage covering all "custody determinations" was broad enough to cover
the DSS petition.8 9 As Smith pointed out, it is difficult to see what order
could ultimately be made by the Family Court that would involve any relief
on the petition and not affect custody or visitation.90 As he noted, it is pre-

78. Id.
79. Id
80. Id. at 319, 693 N.E.2d at 731,670N.Y.S.2d at 384.
81. Id. at 319, 329, 693 N.E.2d at 731, 736, 670 N.Y.S.2d at 384, 390.
82. The Court of Appeals can hardly be accused of sexism in this case, as both of the

dissenters (who sided with the mother) are men, while all of the court's women sided with
the father.

83. Id. at 320, 693 N.E.2d at 731, 670 N.Y.S.2d at 384 (Smith, J., dissenting).
84. Id. at 321-22, 693 N.E.2d at 732, 670 N.Y.S.2d at 385.
85. Id. at 319, 693 N.E.2d at 732, 670 N.Y.S.2d at 384.
86. Id. at 323, 693 N.E.2d at 732, 670 N.Y.S.2d at 386.
87. Id. at 324-25, 693 N.E.2d at 733, 670 N.Y.S.2d at 386.
88. Id. at 327, 693 N.E.2d at 735, 670 N.Y.S.2d at 388.
89. Id. at 326-27, 693 N.E.2d at 735, 670 N.Y.S.2d at 388.
90. Id. at 327, 693 N.E.2d at 735, 670 N.Y.S.2d at 388.
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cisely this problem of battling decrees that the PKPA and the UCCJA are
designed to avoid, a point that the majority seems to acknowledge by join-
ing the unanimous memorandum holding that Florida retained jurisdiction
over the custody determinations. 9' Judge Bellacosa, following essentially
the same analytical track, criticized the majority for a lack of "juridical
discipline" in the face of admittedly "sympathetic facts." 92

Sayeh R proves as well as any other decision the old adage that "hard
cases make bad law." It is impossible not to be affected by the majority's
factual recitation. But, of course, the lead opinion's heavy reliance on the
alleged unsuitability of the mother and the undesirable nature of her actions
to reclaim the children goes a fair distance towards proving the dissent's
point that the DSS petition was little more than an end-run around the
PKPA and the Florida proceedings. In the end, Sayeh 1. shares a great deal
with Justice Ginsburg's opinion in Baker. Both rest on judicial intuition
that there are some matters so close to the heart of judicial discretion that
proceedings in other states ought not be able to interfere with them. In
Baker it was the admission of Elwell's testimony93; in Sayeh R it was the
administrative protection of two New York children.94 Baker and Sayeh R
both pay heed to the notion that such cases ought be the exception and not
the rule; the long-term judicial task will be to find principled limits on this
deviation from the usual standards of deference to sister-state decrees.

B. Interurisdictional Preclusion

Although plowing no new doctrinal ground, two Second Circuit deci-
sions involved interesting questions of the preclusive-i.e., collateral es-
toppel or res judicata--effect ofjudgments rendered in another jurisdiction.
The first, Computer Associates International, Inc. v. Altai, Inc., involved an
international software copyright battle.9" In that case, the defendant, Altai,
unsuccessfully sought an antisuit injunction against the plaintiff, Computer
Associates, to prohibit the plaintiff from pursuing a French action.96 The
case began in 1988 with Computer Associates bringing an action against
Altai alleging that two Altai programs had illegally copied code from one

91. Id., 693 N.E.2d at 735, 670 N.Y.S.2d at 388 (citing Mott, 91 N.Y.2d 856, 856, 691
N.E.2d 623, 623, 668 N.Y.S.2d 551, 552).

92. Id. at 331, 693 N.E.2d at 738, 670 N.Y.S.2d at 391 (Bellacosa, I., dissenting).
93. See 118 S. Ct. at 665-66.
94. See 91 N.Y.2d at 313, 693 N.E.2d at 727, 609 N.Y.S.2d at 380.
95. 126 F.3d 365, 367 (2d Cir. 1997).
96. Id. at 371.
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of Computer Associates' programs.97 That United States action was tried
in 1991 and eventually ended in 1995, after all appeals had been exhausted,
with a ruling that the first of Altai's programs (OSCAR 3.4) infringed on
the Computer Associates program, but that Altai's successor program
(OSCAR 3.5) did not infringe.98

Computer Associates instituted roughly parallel proceedings early in
1990 before a French tribunal.99 The French tribunal ordered ex parte sei-
zure of physical evidence from Altai's French distributor-la Societe
FASTER, S.A.R.L. (FASTER)--which yielded five tapes containing
OSCAR 3.5's object code."°' Computer Associates then proceeded before
the French courts, arguing that Altai's importation and FASTER'S distri-
bution of the OSCAR 3.5 object code into France was a violation of Com-
puter Associates' French copyright. 10 1 In 1991, Altai called the French
court's attention the United States District Court's holding that OSCAR 3.5
did not infringe on any Computer Associates United States copyright." 2

Altai succeeded in obtaining a series of stays in the French courts that
lasted until late 1994.103 By this time, the United States litigation had
pretty well run its course, and the United States courts had unambiguously
concluded that OSCAR 3.5 did not infringe on the Computer Associates
program.

104

Altai then argued unsuccessfully for issue preclusion before the
French court."0 ' While acknowledging that the United States and French
standards were undoubtedly "close," the French tribunal held that the
American standards "cannot be completely and immediately identified
with French law without an analysis of the facts under French law." 106
Altai, however, won on the merits, with the French court concluding that
OSCAR 3.5 did not infringe under French standards."0 7 Computer Associ-
ates then appealed the French tribunal's decision; the French appeal was
still pending as of the date of the Second Circuit decision.'

97. Id. at 367.
98. Id.
99. Id
100. Id.
101. Id. at367-68.
102. Id. at 368.
103. Id.
104. Id.
105. Id
106. Id. (quoting decision of French Commercial Court).
107. Id
108. Id.
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When Altai learned of Computers Associates' intention to appeal the
French decision in Altai's favor, Altai moved in the district court to enjoin
Computer Associates from prosecuting the appeal and all further proceed-
ings." 9 After the district court refused to grant Altai any relief, it appealed
to the Second Circuit."' On appeal, Altai contended that it was entitled to
an injunction because the United States action was res judicata to the
French proceedings, the United States judgment collaterally estopped any
French determination of infringement, and that an antisuit injunction was
an appropriate remedy under the circumstances.'

The Second Circuit first considered the res judicata question." 2 Altai
argued that the district court's judgment was res judicata to the French pro-
ceedings because Computer Associates could have raised the claim of in-
fringement under French law in the United States proceedings." 3 Applying
the "transactional" test for determining what constitutes the same claim,
the court concluded that Altai had not met its burden of showing that the
United States and French claims were the same, primarily because the
events underlying the French claim-the importation of OSCAR 3.5 into
France--occurred after the filing of the action in the United States. 114 The
court also held that res judicata could not be properly applied because the
French claim required the joinder of FASTER, who was beyond the reach
of New York's long-arm statute.' 5

The Second Circuit made similarly short work of Altai's collateral
estoppel argument.1' 6 The critical missing piece in Altai's collateral estop-
pel argument was a showing of an identity of issues between the United
States and French suits. 7 As the court noted, this precise question had
been presented to the French court, which determined the issues to be close
but not identical."'

Finally, the Second Circuit rejected Altai's request for an antisuit in-
junction.' The Second Circuit's ruling on this point followed easily from

109. Id.
110. Id.
111. Id.
112. Id. at 369.
113. Id.
114. Id.
115. Id. at 370 (citing N.Y. C.P.L.R. 302 (McKinney 1990 & Supp. 1999).
116. Id. at371.
117. Id.
118. Id.
119. Id

[Vol. 49:333344



Conflict of Laws

its rejection of Altai's underlying arguments. 120 But, even if Altai had pre-
vailed on its preclusion arguments, the Second Circuit was careful to note
the extraordinary nature of antisuit injunctions and to make clear that "due
regard for principles of international comity require that this power should
be 'used sparingly."" 121 The court noted that antisuit injunctions are gener-
ally only appropriate to protect a court's jurisdiction or the integrity of a
judgment. 22 Given that no United States judgment was in any jeopardy
(particularly given the French lower court's rejection of Computer Associ-
ates' claim on the merits) the Second Circuit concluded that it had no rea-
son to intervene. 123

While Computer Associates concluded that interjurisdictional preclu-
sion was not appropriately invoked in that case, 124 the Second Circuit's
other major preclusion case, Hickerson v. City of New York, allowed its
use.' 25 Hickerson was the most recent saga in the battle over New York
City's new zoning restrictions on adult establishments. 26 Hickerson, how-
ever, presented only the question of whether a prior, unsuccessful effort to
challenge the zoning law in the New York state courts under the New York
constitution collaterally estopped a federal challenge. 27 As in Computer
Associates, the question was whether there was a true identity of issues
between the two suits. 28 Although the plaintiffs argued that the tests under
state and federal law were significantly different, the Second Circuit con-
cluded that they were functionally identical and held that relitigation of all
material issues in the federal case was precluded. 29

Hickerson and Computer Associates are both interesting variants on
the "one-bite-at-the-apple" principle. The Hickerson plaintiffs were at-
tempting multiple bites because they could have easily sought in the prior,
state proceedings all the relief to which they might be entitled. 30 Lacking
anything significantly new to present to the federal courts, the action could

120. Id. at 372.
121. Id. at 371-72 (quoting China Trade & Dev. Corp. v. M.V. Choonng Yong, 837

F.2d 33, 36 (2d Cir. 1987)).
122. Id. at372.
123. Id.
124. Id.
125. 146 F.3d 99, 103 (2d Cir. 1998).
126. See, e.g., Buzzetti v. City of New York, 140 F.3d 134, 140 (2d Cir. 1998) (up-

holding law against facial First Amendment and Equal Protection challenges).
127. 146 F.3d at 109.
128. Id.
129. Id. at 109.
130. Id
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not proceed. 13 In Computer Associates, however, the plaintiff alleged two
significantly different wrongs--one in the United States and the other in
France-which could not have been easily joined in a single action.'32 The
plaintiff could thus be forgiven for proceeding twice against the same de-
fendant. 133 All of this makes clear that interjurisdictional preclusion is a
highly pragmatic doctrine, focussing more on the realities of the underlying
litigation than on abstract, conceptual categories.

II. CHOICE OF LAW

A. Torts

New York tort choice-of-law doctrine is a fascinating paradox. New
York was the first state, in the landmark case of Babcock v. Jackson, to
overtly reject mechanical application of the place-of-the-injury rule. 134 In a
series of cases beginning with Neumeier v. Kuehner,135 and extending more
recently through Schultz v. Boy Scouts of America Inc.,136 Cooney v. Os-
good Machinery, Inc.,37 and Padula v. Lilarn Properties Corp.,38 the
Court of Appeals created and then expanded the scope of three rules appli-
cable in tort conflict cases.

These rules-usually called the "Neumeier rules" for the case in
which they were first adopted by a majority of the Court of Appeals' 39-
were written to apply to the fairly narrow circumstance of conflicts as to
the standard of care charged to a host driver in a suit by a guest passenger.
These conflicts have all but disappeared, however, as only Alabama still
has a guest statute that has not been repealed or declared unconstitu-
tional. 4 ° Nonetheless, the Neumeier rules have survived the virtual death
of guest statutes as they now apply to all conflicts between "loss distribut-
ing" rules.'4 ' The division between so-called "loss distributing" tort rules
and so-called "conduct regulating" rules is not always self-evident, but is

131. Id.
132. 126 F.3d 365, 367-68.
133. Id. at 369.
134. 12 N.Y.2d 473, 484, 191 N.E.2d 279,285, 240 N.Y.S.2d 743, 751 (1963).
135. 31 N.Y.2d 121, 127, 286 N.E.2d 454, 457, 335 N.Y.S.2d 64, 69 (1972).
136. 65 N.Y.2d 189, 196-97, 480 N.E.2d 679, 683-84, 491 N.Y.S.2d 90, 94-95 (1985).
137. 81 N.Y.2d 66, 74-75, 612 N.E.2d 277, 282, 595 N.Y.S.2d 919, 924 (1993).
138. 84 N.Y.2d 519, 522, 644 N.E.2d 1001, 1002, 620 N.Y.S.2d 310, 311 (1994).
139. 31 N.Y.2d at 129, 286 N.E.2d at 454, 335 N.Y.S.2d at 71.
140. Patrick J. Borchers, Back to the Past: Anti-Pragmatism in American Conflicts

Law, 48 MERCER L. REv. 721,726 (1997).
141. See, e.g., Schultz, 65 N.Y.2d at 199,480 N.E.2d at 686, 491 N.Y.S.2d at 96.
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serviceable and has large consequences for tort conflicts. Conduct regu-
lating rules are those rules-such as speed limits, detailed safety standards,
and the like-designed to affect primary conduct.' Loss distributing rules
are those that assign the consequences of an unplanned transaction, most
obviously an unintentional tort. Thus, conflicts between an ordinary or
"gross" negligence standard,143 the applicability of charitable immunity,"
and the exclusivity of the workers' compensation remedy in a products li-
ability case 45 have all been classified as loss distributing. If the conflict'is
between conduct regulating rules, then the law of the place of the tort gov-
erns;146 if the conflict is between loss distributing rules, then the Neumeier
rules apply.

Despite all the ink spilled over them, the Neumeier rules are mostly a
common domicile exception to the old place-of-the-injury rule. 47 There-
fore, all of New York tort choice-of-law can be reduced essentially to a
single Rule and Exception. The Rule and Exception might be written as
follows:

Rule: In tort cases in which the parties or events are connected with
more than one State, the law of the State in which the plaintiff is injured
governs.

Exception: If the laws of the connected States conflict as to an issue of
loss distribution and each party contesting that issue is domiciled (or, in
the case of business entities, has its principal place of business) in the
same State and that State is not the injury State, the law of the State of
the contesting parties' common domicile (or principal place of business)
governs as to the contested issue. For purposes of the Exception, "the
same State" includes States that are distinct but have identical laws on
the issue being contested.

The Rule and Exception do quite a good job of explaining this year's
crop of tort conflicts cases. Probably the most interesting case this year
was Curley v. AM? Corp.'48 In that case, the unlucky Dennis Curley and a
companion were on connecting American Airlines flights from New York

142. Padula, 84 N.Y.2d at 520, 644 N.E.2d at 1002, 620 N.Y.S.2d at 311.
143. Neumeier, 31 N.Y.2d at 123, 286 N.E.2d at 455, 335 N.Y.S.2d at 66.
144. Schultz, 65 N.Y.2d at 196, 480 N.E.2d at 683, 491 N.Y.2d at 94.
145. Cooney, 81 N.Y.2d at 74, 612 N.E.2d at 282, 595 N.Y.S.2d at 924.
146. Padula, 84, N.Y.2d at 520, 644 N.E.2d at 1002, 620 N.Y..S.2d at 310.
147. See, e.g., Harold Kom, The Choice-of-Law Revolution: A Critique, 83 COLtIM. L.

REv. 772, 882 (1983).
148. 153 F.3d 5 (2d Cir. 1998).
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City to Mexico. 49 While descending into Mexico, one of the flight atten-
dants detected the smell of marijuana smoke "emanating from a lavatory
that Curley had just vacated." "0 The flight attendants also thought they
had found telltale residue in the sink, though the smoke detector was op-
erational and had not activated.'

On this rather flimsy evidence, employees of American informed the
Mexican authorities that they suspected Curley of having smoked mari-
juana on the flight.'52 Curley was detained, his bags were searched and he
was strip searched (allegedly with Mexican officials prodding him in rather
unfriendly ways with their weapons).'53 Even though all of this turned up
absolutely no evidence that Curley possessed or had smoked marijuana,
Curley was then examined by a doctor.'54 The doctor concluded that Cur-
ley exhibited no signs of cannabis intoxication. 5 With his vacation off to
a suboptimal start, Curley and his companion were finally allowed to
leave.1

5 6

Invoking diversity jurisdiction, Curley sued American on a false im-
prisonment theory in the Southern District of New York.'57 Attempting to
fulfill its duty under Klaxon v. Stentor Electric Manuacturing Co. 5' to
follow New York's choice-of-law methodology, the district court ruled that
New York and Mexican law were identical in all material respects. 59 On
appeal, however, in a careful analysis of the Mexican civil law tradition,
Judge Miner-writing for a unanimous court--concluded that Mexico's
law differed significantly from New York's, and that Curley could not pre-
vail under the Mexican standard because he could not show a violation of
"good customs" as that term is applied by Mexican courts. 60 The Second
Circuit concluded that the district was -required to apply Mexican law be-
cause the conflict between the standards for false imprisonment liability
was a conflict between conduct regulating rules. 6' Thus, under the Rule,

149. Id. at 9.
150. Id I resisted, just barely, writing in the text that the flight attendants had detected

"something special in the air."
151. Id.
152. Id.
153. Id.
154. Id. at9-10.
155. Id. at 10.
156. Id.
157. Id. at 12 n.1.
158. 313 U.S. 487,496 (1941).
159. 153 F.3d at 10 (summarizing district court's decision).
160. Id. at 14.
161. Id. at 15.
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the court applied Mexican law because Mexico was the place of the injury,
resulting in a remand with an order to enter summary judgment dismissing
Curley's action.1 62

This year produced a fair number of less interesting cases that follow
the Rule and Exception, and these are cited in the note. 16

1 One case that
arguably defies the Rule and Exception is Carnley v. Aid to Hospitals,
Inc."6 In Carnley, the plaintiff, a Texan, journeyed to New York to work
on an industrial laundry machine owned by the defendant, a New York
corporation. 165 The plaintiff was injured and sued the New York corpora-
tion claiming that it had negligently disabled several safety devices on the
machine. 166 The New York defendant impleaded the plaintiff's Texas em-
ployer seeking contribution. 167 Under the workers' compensation scheme
then provided for by New York law, the workers' compensation bar did not
protect employers from third party actions. 168  Under Texas law' 69 -and
that of virtually every other state-70-employers have immunity from such
suits. After the accident, New York's statute was amended to immunize
employers from such third party actions unless the plaintiff can show a
"grave injury" as defined by the statute. 17 1

The court applied Texas law and dismissed the action against the em-

162. Id. at 15-16.
163. See Universal Marine Med. Supply Co. v. Lovecchio, 8 F. Supp. 2d 214, 218

(E.D.N.Y. 1998) (New York plaintiff who suffers injury of alleged fraud in New York
means that New York law applies); Glunt v. ABC Paving Co., 247 A.D.2d 871, 872, 668
N.Y.S.2d 846, 847 (4th Dept. 1998) (parties from different domiciles; conflict with regard to
exclusivity of workers' compensation; New York law applied because accident and injury
occurred in New York); Monroe v. NuMed, Inc., 173 Misc. 2d 817, 820, 661 N.Y.S.2d 749,
751 (Sup. Ct., St. Lawrence Co. 1997) (Florida law applied because injury in a products
case occurred in Florida and parties had different domiciles); cf. Sheldon v. PHH Corp., 135
F.3d 848, 852 (2d Cir. 1998) (applying Michigan's conflicts methodology because the ac-
tion was transferred from Michigan under 28 U.S.C. § 1404(a); concluding that New York
law should govern in a Michigan action involving New York children to determine right of
action for loss of parental consortium).

164. 975 F. Supp. 252 (W.D.N.Y. 1997).
165. Id. at 253.
166. Id.
167. Id.
168. See, e.g., Dole v. Dow Chem. Co. 30 N.Y.2d 143, 148, 282 N.E.2d 288, 292, 331

N.Y.S.2d 382, 387 (1972).
169. 975 F. Supp. at 256 ("Clearly Texas law precludes an action against [the em-

ployer].").
170. See Patrick J. Borchers, New York Choice of Law: Weaving The Tangled Strands,

57 ALB. L. Rrv. 93, 103 (1994).
171. See N.Y. WORK. CoM. LAW § 11 (McKinney 1992 & Supp. 1999).
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ployer.'72 On a strict application of the Rule and Exception, New York law
would seemingly apply. The injury occurred in New York and the parties
contesting the issue were from New York and Texas respectively.1 73 How-
ever, the court made clear that it was heavily influenced by New York's
subsequent statutory change. 174 Although the court took no position on the
retroactivity of New York's new statute, the court concluded that the sub-
sequent amendment negated any substantial New York interest in having
(its now renounced) law applied. 7  Thus, Carnley is probably best seen
not as a deviation from New York's ordinary tort conflict approach, but
rather as an unusual case affected by the intervening statutory change.

B. Contracts

Contract choice-of-law in New York has its modern origin in the 1954
case of Auten v. Auten, which held that the governing law is to be deter-
mined by assessing the transactions "center of gravity" or "grouping of
contacts" and thus applying the law of the state with the most weighty
connection. 76 More recently, however, the New York Court of Appeals
has directed that the factors set forth in the Second Restatement of Con-
flicts are relevant in assessing the state has the closest connection. 177

This year did not see any significant new developments in the area of
contractual conflicts. The increased reliance on the Second Restatement
does, however, appear to be generating more predictable result patterns. In
insurance conflicts, for example, the Second Restatement provides that the
law of the place of the insured risk should usually apply, and in the case of
moveable risks (such as autos) the law of the place with which the risk is
most significantly connected (the place of garaging for autos) applies . 78

This year's cases fit comfortably within this structure. 179

172. Carnley, 975 F. Supp. at 257.
173. Id. at 256.
174. Id.
175. Id.
176. 308 N.Y. 155, 160, 124 N.E.2d 99, 101 (1954).
177. See, e.g., Allstate Ins. Co. v. Stolarz, 81 N.Y.2d 219, 227, 613 N.E.2d 936, 940,

597 N.Y.S.2d 904, 908 (1993).
178. RESTATEMENT (SECOND) CONFLICT OF LAWS § 193 (1971).
179. See, e.g., Amerisure Ins. Co. v. Laserage Tech. Corp., 2 F. Supp. 2d 296, 302

(W.D.N.Y. 1998) (law of the state of insured's principal place of business applied to dispute
relative to general liability policy); Payroll Express Corp. v. Aetna Cas. & Sur. Co., 216
B.R. 344, 353 (S.D.N.Y. 1997) (law of the state of insured's principal place of business
applied to dispute involving employee dishonesty insurance policy); Allstate Ins. Co. v.
Conigliaro, 248 A.D.2d 293, 293, 670 N.Y.S.2d 469, 470 (1st Dep't 1998) (New York in-
surance law applies to dispute involving auto garaged in New York).
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III. JURISDICTION

A. Jurisdiction to Determine Jurisdiction

A party may challenge jurisdiction directly (by appearing in the action
to object)' or collaterally (by waiting for a default judgment).' Direct
attacks are safer, however, because the party challenging jurisdiction has
the fallback of litigating on the merits. Collateral attacks preclude litiga-
tion on the merits if the jurisdictional attack fails and cannot succeed if ju-
risdiction was contested in the prior action. A brief memorandum from the
Second Department serves as a cautionary tale of both of these limitations.

In Diamond R. Fertilizer Co. v. Scheinthal the defendant defaulted in
a Florida action and then later moved in the Florida courts to vacate the
default on the grounds that he had not been properly served." 2 The Florida
courts denied his motion." 3 When the plaintiff sought enforcement of the
judgment in the New York courts, the defendant urged that the judgment
not be given faith and credit because of the alleged jurisdictional defect.8 4

Both the supreme court and the appellate division overruled the objection
and recognized the judgment.8 5 Relitigation of the jurisdictional issue was
foreclosed by the Florida court's ruling on the matter; litigation of the un-
derlying matter was precluded by the default. 6

Another case, this one from the Second Circuit, illustrates an impor-
tant prudential limitation on jurisdiction to adjudicate jurisdiction. In Jaz-
ini v. Nissan Motor Co. the plaintiffs claimed to have been injured while
driving a Nissan vehicle in Iran, and further claimed that a product defect
caused the accident. 7 The plaintiffs brought the action against Nissan
Motor Co., referred to as "Nissan Japan."' 88 Nissan Japan's primary con-
nection to New York appeared to be through its subsidiary, known as "Nis-
san U.S.A." 189 Hoping to impute Nissan U.S.A.'s business contacts to Nis-
san Japan, and thereby establish personal jurisdiction in New York, the
plaintiff sought discovery as to the corporate relationship between the

180. See, e.g., N.Y. CPLR 3211(a)(8) (McKinney 1992).
181. See, e.g., N.Y. CPLR 5015(a)(4) (McKinney 1992).
182. 251 A.D.2d 445,445, 673 N.Y.S.2d 329, 329 (2nd Dep't 1998).
183. Id.
184. Id.
185. Id.
186. Id.
187. 148 F.3d 181, 183 (2d Cir. 1998).
188. Id.
189. Id.
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two. 9° The Second Circuit, however, agreed with the district court that the
plaintiffs had not sufficiently alleged a lack of separation of the two com-
panies and the plaintiffs were thus not allowed to conduct discovery on the
matter.191 The court criticized that plaintiffs' allegations are a merely
"conclusory" restatement "of the legal standard for determining
agency." 192 The court similarly discounted the plaintiffs' allegations of
overlapping management, and the board of directors as falling far short of
the necessary showing that Nissan U.S.A. "is a 'mere department' of the
Japanese parent." 193 The court said that it "recognize[d] that without dis-
covery it may be extremely difficult for plaintiffs.., to make a prima facie
case of jurisdiction over a foreign corporation" but rejoined that this "is
the consequence of the problems inherent in attempting to sue a foreign
corporation that has carefully structured its business." 194

It is certainly a fair question whether Jazini goes too far in its zeal to
protect foreign manufacturers. A more reasonable step might have been to
allow limited discovery-perhaps interrogatories or one or two depositions.
Without some discovery it is extremely difficult to see how the plaintiff
could make the specific allegations that the court sought. Jazini might also
be partly explicable as a disguised forum non conveniens ruling. The fact
that the accident took place in Iran and that the allegedly defective product
was manufactured in Japan surely must have colored the court's perception
of the desirability of a New York forum.

B. Long-Arm Jurisdiction

New York courts, and their federal court counterparts by virtue of
Federal Rule 4(k),195 remain among the minority that exercise less in per-
sonam jurisdiction than the Constitution would allow. Most states either
have a long-arn statute that expressly incorporates the constitutional stan-
dards'96 or has been so interpreted. 197 New York, however, remains com-
mitted to CPLR 301 and 302 which continue traditional bases of jurisdic-
tion as well as extending a long-arm, but a long-arm that clearly stops short

190. Id.
191. Id. at 185.
192. Id.
193. Id.
194. Id. at 186.
195. See FED. R. Crw. P. 4(k)(1)(A) (requiring federal courts to apply their home state's

long-arm statute in most instances).
196. See, e.g., CAL. Cwv. PROC. Code § 410.10 (West 1998) (allowing California courts

jurisdiction on "any basis not inconsistent with the Constitution").
197. See, e.g., Schlobohm v. Schapiro, 784 S.W.2d 355, 357 (Tex. 1990).
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of the constitutional maximum. 198 While limited long-arm statutes un-
doubtedly produce greater predictability than to their maximalist counter-
parts, some litigation over where to litigate is inevitable. This year pro-
duced two reasonably significant opinions interpreting New York's long-
arm statute.199

In Bensusan Restaurant Corp. v. King,2" the Second Circuit contrib-
uted to the growing body of law2" 1 on the circumstances in which the crea-
tion of a web page-which can, of course, be accessed from anywhere in
the world-constitutes a jurisdictionally-significant connection with a state
in which a plaintiff claims to be injured by material contained in that web
page. In Bensusan, the plaintiff, a New York corporation operating a New
York City nightclub, alleged that a Missouri establishment was infringing
on Bensusan's federal trademark for cabaret services in the name of "The
Blue Note."2 2 The defendant operated a club under the name "The Blue
Note" in Columbia, Missouri and had a web page promoting its club.2"'
Although the Missouri club's web site was careful to distinguish itself from
the New York City club, the New York corporation claimed in an action
filed in the Southern District of New York that its trademark was being
infringed upon and diluted.2"

Because no federal jurisdictional statute applies to trademark actions,
the Second Circuit was required to apply New York's long-arm statute.205

The New York corporation claimed that the district court had jurisdiction
under both sub-paragraphs (a)(2) and (a)(3) of CPLR 302.206 Sub-
paragraph (a)(2) was of no help to the plaintiff, for it requires that the de-
fendant have committed a tortious act within New York, a requirement that
consistently has been construed to mean that the defendant must be physi-
cally within New York while commiting the tortious acts.207 Because no
agent for the Missouri club had been in New York at any relevant time, this

198. N.Y. CPLR-301,302 (McKinney 1990 & Supp. 1999).
199. In re Sayeh R., 91 N.Y.2d 306, 693 N.E.2d 724 (1997) (interpreting a special

long-arm provision applicable to neglect actions) (discussed supra notes 49-94 and accom-
panying text).

200. 126 F.3d 25 (2d Cir. 1997).
201. See, e.g., Sean M. Flower, Note, When Does Internet Activity Establish the Neces-

sary Minimum Contact Necessary to Confer Personal Jurisdiction: Maritz, Inc. v. Cyber-
gold, Inc., 62 Mo. L. REV. 845 (1997) (collecting cases).

202. 126 F.3d at 26.
203. Id
204. Id.
205. Id. at 27 (citing N.Y. CPLR 302).
206. Id.
207. Id at 28.

1999]



Syracuse Law Review

provision could not reach the defendant.2" 8

Sub-paragraph (a)(3) was no more help to the plaintiff. That provi-
sion covers out-of-state tortious actions leading to in-state injuries, which
fit with the plaintiff's allegations.2

0
9 However, sub-paragraph (aX3) also

requires that the defendant expect or reasonably expect the in-state conse-
quences and "in addition derive substantial revenue from interstate com-
merce."' 210 It was this last requirement that was fatal to jurisdiction. Al-
though the Missouri club undoubtedly operated in "interstate commerce"
in the sense that it would be subject to federal regulation under the Com-
merce Clause,211 the long-arm statutory requirement is much more substan-
tial. By operating only one club, located in Missouri, and catering essen-
tially to local customers, the Second Circuit held that the defendant's
activities were too insubstantial to qualify under sub-paragraph (a)(3), and
thus affrmned the district court's dismissal.212

The "interstate commerce" requirement of CPLR 302(a)(3) was also
central to the Court of Appeals' decision in Ingraham v. Carroll.21 In that
case, the plaintiff was a New Yorker who had been referred, by her New
York doctors, to the defendant doctor for a consultation regarding a nodule
under her arm.214 The defendant doctor, although licensed to practice in
New York, maintained his only office in Bennington, Vermont, and it was
there that he examined the plaintiff.215 Upon examining her, the defendant
recommended only observation of the nodule.216 On a third visit by the
plaintiff, the defendant decided to remove the nodule and thereupon dis-
covered that it was cancerous; the plaintiff thereafter died as the cancer
spread.217

A majority of the Court of Appeals held that the long-arm statute
could not reach the defendant. 21 1 Sub-paragraph (a)(3) of section 302 pro-
vides for jurisdiction over a nondomiciliary who:

208. Id. at 29.
209. Id.
210. Id.
211. See, e.g., Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 261 (1964)

(motel taking interstate visitors is operating in interstate commerce for Commerce Clause
purposes).

212. 126 F.3d at 29.
213. 90 N.Y.2d 592, 596, 687 N.E.2d 1293, 1294, 665 N.Y.S.2d 10, 11 (1997).
214. Id. at 594-95.
215. Id. at 595.
216. Id.
217. Id.
218. Id. at 592.
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commits a tortious act without the state causing injury to a person within
the state

... if he

(i) regularly does or solicits business, or engages in any other persistent
course of conduct, or derives substantial revenue from goods used or
consumed or services rendered, in the state, or

(ii) expects or reasonably should expect the act to have consequences in
the state and derives substantial revenue from interstate or international
commerce.

219

As to subdivision (i), the majority held that the defendant's accep-
tance of occasional referrals of New York patients fell far short of the re-
quirement of" persistent" conduct or "substantial revenue." 220

The majority, however, described subdivision (ii) as presenting a
"much closer question." 221 The court held that the first prong of expected
New York consequences was satisfied. 2  The defendant knew that the
plaintiff was a New Yorker and could thus certainly anticipate his conduct
having consequence within the state, including influencing the course of
treatment that plaintiff received from her New York doctors. 223 But, as
with the Missouri club, the attempted exercise of jurisdiction over this de-
fendant ultimately foundered on "substantial-revenue-from-interstate-
commerce" requirement. 224 Assuming without deciding that the provision
of medical services constituted "commerce" within the meaning of the
statute, the court held that the defendant's practice lacked a sufficiently
interstate character to qualify.225 Except for its coincidental location close
to the Vermont-New York line, and the resulting treatment of some New
York patients, the court held that there was little "interstate" about the de-
fendant's practice.226 According to the court: "The diversity of a physi-
cian's pool of patients, without more, cannot convert an otherwise local
practice to an interstate business activity." 227

219. N.Y. CPLR 302(a)(3).
220. 90 N.Y.2d at 597-98, 687 N.E.2d at 1295-96, 665 N.Y.2d at 12-13.
221. Id. at 598.
222. Id.
223. Id.
224. Id at 599.
225. Id.
226. Id.
227. Id.
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Judge Bellacosa dissented in an opinion joined by Judge Ciparick.22

The dissenters' disagreement turned on the question of whether the defen-
dant's practice could fairly be characterized as "interstate." '229 The dis-
senters put considerably more weight on the defendant's New York medi-
cal license, and described his cross-border referral practice as
"extensive." ' 230 These factors, concluded the dissent, should have been
sufficient to allow the long-arm to reach the defendant. 31

Both decisions show that the oft-litigated " interstate commerce"
question is not capable of any bright-line resolution. Rather, it is largely an
intuitive test as to whether or not the defendant's business is "local," and
in both cases it seemed sufficiently local that the defendant ought not be
forced to defend away from home. To the extent that such decisions evi-
dence any rule, the rule appears to be that single establishment businesses
do not become "interstate" simply by accepting some out-of-state custom-
ers. In and of itself, this is not an unnecessarily strong restraint on juris-
diction, though courts would do well to consider the pragmatics of litiga-
tion. The result in Ingraham dictates that two separate cases will proceed,
one against the New York doctors in New York (for surely they cannot be
subject to jurisdiction in Vermont simply for having referred a patient
there) and the other against the Vermont doctor in Vermont (assuming that
such an action is not now time-barred in Vermont). When one considers
the substantial defense resources that malpractice carriers can bring to bear,
a result that splits the litigation in two ought be avoided if fairly possible
under the long-arm statute.

CONCLUSION

This year produced no sea-changes in any of the three areas that make
up the field of conflict of laws. Each area, however, saw developments
significant enough to warrant close attention.

228. Id. at 600-01 (Bellacosa, J., dissenting).
229. Id.
230. Id. at 601.
231. Id. at 603.
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