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INTERNATIONAL CRIMINAL TRIBUNALS:
A JURISPRUDENTIAL THOUGHT

Patrick J. Borchers'

After hearing the insightful presentations of the panel par-
ticipants, I am struck by how humbling a subject this is for lawyers.
In a very real sense, it tests the limits of what we as lawyers think
of as "law." Are proceedings before international criminal tribunals
"legal" proceedings in any meaningful sense of that word? If they
are not legal proceedings, what are they? If they are legal
proceedings, what theory allows one to unite such proceedings with
an undeniably "legal"-but humdrum-proceeding such as a state
court negligence trial? I do not purport to have the answers to these
questions, and our panelists' presentations suggest some diversity of
opinion on several of these points.

The issues raised by the panelists remind me of the famous debate
between Lon Fuller and H.L.A. Hart.' Fuller and Hart are, of
course, two of the modern, giant figures of Anglo-American
jurisprudence. Hart was responsible for the revival and refor-
mulation of positivism. Under Hart's theory, law obtains its
character as such through promulgation by an identifiable sovereign,
through some generally accepted procedural mechanism that allows
one to conclusively identify it as law.2 Hart called this "master" rule
the "rule of recognition,"' and suggested that for the United States,
our Constitution might be thought of, in large part, as our rule of
recognition." Hart's theory sharply separates legal and moral
norms. Even a "morally outrageous"5 rule can still be "legal" under
Hart's theory if promulgated in conformity with the rule of recog-
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nition, and even the most powerful moral norms lack legal force if
not so promulgated.6

Fuller offered a more complicated and less clear account of law
that depended upon a much deeper unity between morality and law.
Fuller insisted, for instance, that law must have some minimum
moral content to qualify as such,7 and he was clearly willing to allow
for the possibility of moral norms so powerful that they should
qualify as legal regardless of whether one could trace them to any
identifiable sovereign promulgation.8 While it is probably wrong to
label Fuller as a natural law theorist-certainly he is not in the
sense of Aquinas-there is certainly a naturalist streak in his theory.

Of special interest to us is Hart's and Fuller's debate over a post-
World War II German case. Here is Hart's succinct summary of the
case:

In 1944 a woman, wishing to be rid of her husband,
denounced him to the authorities for insulting remarks he
had made about Hitler while home on leave from the German
army. The wife was under no legal duty to report his acts,
although what he had said was apparently in violation of
statutes [the first passed in 1934] making it illegal to make
statements detrimental to the government of the Third Reich
or to impair by any means the military defense of the German
people. The husband was arrested and sentenced to death,
apparently pursuant to these statutes, though he was not
executed but was sent to the front. In 1949 the wife was
prosecuted in a West German court for an offense which we
would describe as illegally depriving a person of his freedom
(rechtswidrige Freiheitsberaubung). This was punishable as
a crime under the German Criminal Code of 1871 which had
remained in force continuously since its enactment. The wife
pleaded that her husband's imprisonment was pursuant to
the Nazi statutes and hence that she had committed no
crime. The court of appeal to which the case ultimately came
held that the wife was guilty of procuring the deprivation of
her husband's liberty by denouncing him to the German

6 See id. (explaining the distinction between "what is and what ought to be law"); see also

HART, supra note 3, at 185-212 (explaining that the legal validity of laws does not depend on
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See id. at 636-39 (raising issues of moral norms that are generally accepted and, therefore,

necessary).
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courts, even though he had been sentenced by a court for
having violated a statute, since, to quote the words of the
court, the statute "was contrary to the sound conscience and
sense of justice of all decent human beings."9

Hart was critical of the reasoning of the German court. He
thought it indefensible to declare that Nazi statute as lacking the
force of law.' Of course, he did not condone the woman's
behavior-in fact, he characterized it as "outrageously immoral.""
But if she were to be punished in a legal proceeding, "it must be
pursuant to the introduction of a frankly retrospective law and with
a full consciousness of what was sacrificed in securing her punish-
ment in this way."' 2

Fuller saw the problem quite differently. He reasoned that "[i]f all
Nazi statutes and judicial decisions were indiscriminately 'law,'
then ... despicable creatures [such as the informer wife] were
guiltless .... ."1 Thus, Fuller, unlike Hart, was willing to defend
not only the result, but the reasoning, of the West German court that
convicted the informer wife. The problem with Hart's position, as
Fuller saw it, was that Hart wrongly insisted that the informer
wife's action was "legal" when committed. 4 For Fuller, any "law"
endorsing an action so morally outrageous lost its character as law
by failing to have some minimum moral content.' 5 Moreover, Fuller
saw Hart's proposal of a retroactive statute to be a serious threat to
the "internal morality" 6 of law, as the possibility of retroactivity
hangs like a cloud over a legal system robbing it of its force.' 7 This
seems especially true with regard to substantive criminal statutes,
as the United States Constitution's prohibition on ex post facto laws
demonstrates.'"

Whether one falls on Hart's or Fuller's side of the fence-or adopts
some other position-seems to me to have practical consequences for
the sorts of questions our panelists have raised. This is not to
suggest that a positivistic defense of international criminal tribunals

Hart, supra note 1, at 618-19 (quoting the Judgment of July 27, 1949, OLGSt, Bamberg,
5 SUDDEUTSCHE JURISTEN-ZErrUNG 207 (Germany 1950)).
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is impossible-surely it is possible. But questions of what the role
of such courts should be, how they should conduct their proceedings,
who should prosecute, and the breadth of their jurisdiction, are all
questions deeply intertwined with the jurisprudential relationship of
law and morality.


