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Case One: Choice of Forum Clauses

INTRODUCTION*

This selective overview and response to the panelists' opinions
disproportionately focuses on the Erie R.R. v. Tompkins, 304 U.S. 64
(1938), half of the problem confronting our "Court," and filters some of
the panelists' approaches taken to solve it through my own lens of dis-
satisfaction regarding current Erie doctrine. I see in the opinions that
follow, not only lack of consensus about what Erie requires, but vary-
ing degrees of comfort with the current state of Erie doctrine. Some of
our panelists (Professors MULLENIX and WEINTRAUB) find the Erie
issue relatively straightforward, believing that the purpose of the forum
selection clause is clearly substantive, that no federal statute stands in
the way, and that therefore state law must apply. Most of the others
(Professors BURBANK, REDISH, SILBERMAN, and SOLIMINE) see
the Erie issue here as more muddied by the approach the Court has
taken in Hanna v. Plumer, 380 U.S. 460 (1965), and subsequent cases,
but still capable of being resolved in favor of applying state law. Some
of our panelists (Professors BURBANK and SILBERMAN) seem criti-
cal of the way the Court in Stewart Org., Inc. v. Ricoh Corp., 487 U.S.
22 (1988), handled the Erie problem before it, but find room enough
between the facts before us and Stewart to reach a different result. I
share that dissatisfaction with Stewart and believe that eventually the
tension inherent in that decision, prefigured by Hanna, should be better
resolved in favor of state interests. Two of our panelists, however,
(Professors BORCHERS and STEIN)' would resolve any tension in
favor of federal interests, Professor BORCHERS preferring not to have
any Erie doctrine at all, and Professor STEIN extending the Stewart
rationale to embrace at least all diversity forum selection situations

* Stanley E. Cox: Assistant Professor of Law, New England School of Law.

1. The panelists are to be congratulated that their discussions of the hypothetical

provoked Professor STEIN's thoughtful written response included in this section of
opinions. Professor STEIN was not an original participant on this panel at the confer-
ence, having graciously volunteered, instead, to moderate the personal jurisdiction dis-
cussion and to introduce the written product from that discussion.
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involving domestic parties selecting a domestic forum. In their conclu-
sions, but more so in the widely divergent methods they use to reach
these conclusions, our panelists confirm that basic disagreement still
exists about what Erie means and should require.

At one end of the spectrum, Professor MULLENIX, categorizing
forum selection clauses as raising issues solely of substantive state
contract law, finds it obvious that Georgia state law should control.
She finds it equally obvious and compelling, both on policy and Erie
precedent grounds, that only the Supreme Court of Georgia law should
be followed on this issue, even though other Georgia appellate courts
currently are reinterpreting and reformulating Georgia law on party
autonomy. Until and unless the Supreme Court of Georgia makes clear
that Georgia has abandoned its prior precedents which indicate nonen-
forcement of forum selection clauses, all federal courts hearing diversity
cases removed in Georgia must refuse to enforce forum selection claus-
es.

Driving Professor MULLENIX's interpretation of Erie is an empha-
sis that Erie is a constitutional dictate; federal courts sitting in diversity
have no room to fashion substantive law differently from their state trial
court counterparts. Professor MULLENIX is distrustful, and with good
reason, of what happens whenever a federal court is given room to
"discover" law different from what the state's highest appellate court
has made. By preventing federal courts from applying law differently
than has the Supreme Court of Georgia, Professor MULLENIX believes
she promotes the twin aims of Erie: inequitable administration of the
laws, and forum shopping.

I believe Professor MULLENIX, however, in her desire to rein in
other panelists' "free wheeling balancing test[s]," and keep federal
courts in line, promotes too rigid a rule and therefore an arguably
anomalous result.' In the instant case, accepting arguendo Professor
MULLENIX's point that forum selection clauses are issues purely of
state contract law (even for underlying tort suits, and even when the
result is determining what court will have jurisdiction to adjudicate), the
state law here is unclear, at least regarding the viability of the Supreme
Court of Georgia precedent. Under my reading of Erie and its progeny,
a federal trial court judge should be wearing the same substantive law

2. Similarly, Professor WEINTRAUB finds "it inconceivable that on a matter so
significantly related to state views of freedom of contract, state law should not
control." WEINTRAUB, infra, at 554.

3. MULLENIX, infra, at 541. Similar concerns are voiced by Professor
BURBANK. See BURBANK, infra, at 536.
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"hat" as its state trial court counterpart. A state trial court judge, faced
with intermediate level appellate decisions on party autonomy, would
not be free to ignore them.

If these intermediate appellate opinions have become the de facto
Georgia law regarding forum selection clauses, federal courts that cling
to a sub silentio-overruled or discarded Supreme Court of Georgia
precedent will promote exactly the sort of forum shopping and inter-
ference with state policy formulation that Erie discourages, as Professor
REDISH notes Only the federal courts will refuse, automatically, to
enforce such clauses. Thus, the Supreme Court of Georgia may be
invited to hear a lower appellate case, not because it needs to clarify
confusion among its lower appellate. courts, but rather to send a mes-
sage sideways to the federal court about misinterpretation of state poli-
cy.

Certification of the state law issues, if the federal judge is unsure of
the reach of the lower appellate decisions, would seem a more certain
way to confirm the Georgia judiciary's change in policy. This is true,
despite the real risks, which Professor MULLENIX notes, of such "ad-
visory" answers failing to develop Georgia policy in the same way as
controversies litigated ab initio through the Georgia court system.5 Pro-
fessor MULLENIX's faith that relying only on not-overruled Supreme
Court of Georgia precedent will in the long run produce more unambig-
uous state policy, and leave individual federal litigants in the short run
without the benefits of de facto Georgia law. If faithfulness to substan-

4. Professor REDISH reads Erie and its progeny as authorizing the federal trial
judge to assume the role of the state supreme court when the trial judge perceives
state law to be in flux. See REDISH, infra, at 545.

5. Exploring the adequacy and propriety of certification procedures to ascertain
and/or formulate state law is a worthy project for another day. For example, why
should a certification statute be enacted such that the federal trial court is able to
bypass normal Georgia appellate review? Why should the statute not instead permit
the state supreme court to "remand" to lower state appellate courts for first formula-
tion of law in truly unsettled areas? Or alternatively, why should the statute not give
federal diversity litigants a "right" to demand that Georgia appellate courts of first
resort review any decisions of state law which they think are erroneously rendered by
the federal district judge? Exploring how actual or hypothetical certification proce-
dures modify the normal Erie practice, that it is the federal court's duty to ascertain
state law, would give additional insight into Erie doctrine. Professor MULLENIX's
skepticism about the values of the certification process seem, generally, to speak to a
belief that the federal courts systemically or as a matter of federalism are better off
with already settled rather than to-be-formulated determinations of state law. Yet, if
these courts are really exercising the same substantive authority as their state counter-
parts, there must be some freedom to formulate living law.
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tive state law principles in the individual case is part of the goal of
Erie and its progeny, the federal trial court, on our hypothetical facts,
cannot avoid trying to determine the actual state of Georgia law about
the validity of forum selection clauses.6

Professor BORCHERS is at an opposite extreme, both as regards the
compulsions of Erie and the evils of forum shopping. He asserts that
there is a significant federal interest in resolving the validity of forum
selection clauses as a matter of federal law, and accordingly would rule
under Erie's balancing test that the validity of such clauses is governed
by federal law in federal diversity suits. In reality, Professor
BORCHERS is stalking bigger game. He wishes to overrule Erie, and
therefore, in the meantime, ignores it to the greatest extent possible. His
argument that the real choice is between interstate or intrastate forum
shopping, and that we should err on the side of discouraging interstate
forum shopping, applies in all Erie situations and effectively eliminates
the Erie doctrine.

As a necessary result, intrastate forum shopping is an accepted and
acceptable course of conduct under Professor BORCHERS's rulings.
The goal is to make federal non-preemptive common law the best pos-
sible, let the chips fall where they may. Professor MULLENIX, on the
other hand, is decidedly troubled by situations where federal law on
similar facts leads to opposite results. Her solution to the forum shop-
ping abuses inherent in Court decisions such as Stewart and Ferens v.
John Deere,7 is to encourage Congress to pass preemptive federal statu-
tory law governing forum selection clauses.

Federal statutory substantive law certainly eliminates inconsistencies
(and also any Erie problems), but at the expense of any ability of states

6. Granted, this gives federal courts ability to manipulate under the guise of
interpreting state law, which is presumably why Professor MULLENIX resists this ap-
proach. I do not read Professor MULLENIX, however, as insisting that there can
never be lack of certainty about state law content, and thus inherent potential for
some inconsistency; she simply seems to wish to cut back on this potential wherever
possible. I would tolerate more potential for inconsistency as being inherent in con-
cepts of dual sovereignty, and search for new appellate devices to bring consistency
when the federal system exercises state power.

7. 494 U.S. 516 (1990) (ruling that transfer pursuant to U.S.C. § 1404 could be
initiated by plaintiffs who brought half a suit in Mississippi, and thereby, pursuant to
Sun Oil Co. v. Wortman, 486 U.S. 717 (1988), were able to litigate in federal court
in Pennsylvania a suit that could not have been initiated in Pennsylvania state
courts); Stewart Org., Inc. v. Ricoh Corp., 487 U.S. 22 (1988) (ruling that U.S.C. §
1404(a) was widely enough drafted to make the presence of forum selection clauses
nearly determinative, thereby swallowing Erie federalism concerns).
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to deal with what might at heart be state law issues. To eliminate fo-
rum shopping entirely, federal law must be entirely preemptive and
thereby eliminate all state sovereignty regarding the issue addressed. But
do we, using Professor MULLENIX's characterization of this case,
really want a preemptive federal statutory law of contracts? The reality
of overlapping state court legislative jurisdiction is a normal part of
conflicts inquiries, but, despite occasional efforts (such as current Re-
publican attempts at federal tort "reform"), such lack of substantive
uniformity usually is not thought to require that all inconsistencies in
state law be eliminated by passing a preemptive federal statute.

The real question is whether federal procedural rules should be
allowed to evade state substantive law, and the real problem may be
that Erie doctrine has become so significantly eroded via mechanical
application of Hanna's congressional authorization presumptions, that
Professor BORCHERS is describing the de facto result in many Erie
situations-federal courts go their own way without regard to the un-
derlying substantive issues in the suit.' For those troubled by the incon-
sistency between federal and state results because of federal procedural
statutes being read too expansively, a less drastic solution than either
federalizing all state law or preventing federal courts from exercising
state law-formulating powers, would be to prevent federal courts from
trivializing all Erie inquiries. This means reconsidering and perhaps
reversing prior Court decisions which have let the federal courts move
too far from what state courts would do on similar facts.

Professor SILBERMAN, at least partially, advocates such an ap-
proach when she emphasizes that "if § 1404 had been invoked and I
were in a position to do so, I would urge the Supreme Court to recon-
sider the path it chose in Stewart." SILBERMAN, infra, at 550. Work-
ing within the fact pattern of the hypothetical, she emphasizes how a
more balanced Erie inquiry would proceed. For Professor SILBERMAN,
it makes sense to consider the litigation as a whole rather than the fo-
rum selection clause in isolation. Recognizing that "choice of law and
choice of forum clauses must be viewed together to reflect Georgia's
regulatory policies against limiting liability in tort cases of this type,"
she concludes the issue before the panel is one reflecting important
substantive state policies and one which therefore must be governed by
state law. SILBERMAN, infra, at 551.

Professor STEIN, on the other hand, seems to divorce the substan-

8. Rather than continue to pay lip service to Erie, under Professor
BORCHERS's approach, the courts should simply abandon it.
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tive concerns underlying this litigation from the question of where suit
will proceed. His conclusion is that a defendant's motion to dismiss is
not the proper vehicle for enforcement of forum selection clauses, but
that instead § 1404(a) should be the exclusive vehicle for enforcing
such clauses in diversity suits involving domestic parties seeking domes-
tic fora. Accordingly, on our hypothetical facts specifying exclusively a
state forum, defendant Ski Vacations, in Professor STEIN's view, has
the chance to move under § 1404(a) for transfer, and might thereby
force the litigation to proceed in Vermont federal district court. This
result-possible frustration of important Georgia policies-is, as he
admits, "an odd conclusion for someone who has argued in the face of
black-letter law that state law should exert a greater influence on federal
court access than is generally acknowledged." STEIN, infra, at 570.
Believing that the Stewart Court reached the right result, although
agreeing that the Court should have offered more convincing logic for
its decision, Professor STEIN seems willing also to accept that Hanna
properly authorizes Congress to determine jurisdiction, or to use his
term, court access, via rules of procedure. He thus leaves it to others
(perhaps myself in a future foolhardy work) to argue that there are
inherent problems in Congress legislating away Erie's federalism com-
mands without providing any preemptive substantive law.

Having accepted Stewart and Hanna as controlling, Professor
STEIN's task is to apply them to forum selection clauses which desig-
nate forums outside the federal system. He correctly notes that Stewart
creates a conundrum, on our facts, for the federal court which would
otherwise desire to honor Georgia policy of not enforcing such clauses.
If the federal court denies defendant's motion to dismiss, because this
would seem the right result under Georgia law and because Stewart
does not directly govern motions to dismiss, that same court is likely to
be faced with a follow-up § 1404(a) motion for transfer. Under Profes-
sor STEIN's reading of Stewart, that motion could result in transfer to
Vermont.9 It would be better from the beginning, in Professor STEIN's

9. Professor STEIN emphasizes that transfer is not compelled, and suggests that
the Stewart case on remand properly applied Stewart criteria in finding no obligation
to transfer. See STEIN, infra, at 557 . I am not so sure. Given at least two Justices'
emphasis in Stewart that forum selection clauses should almost always be enforced,
and that there is no meaningful difference between the standards that should govern
inquiries under admiralty versus diversity, see Stewart, 487 U.S. at 33 (Kennedy, J.,
concurring); and given the Court's unhesitating expansion of clause enforcement in
Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585 (1991), 1 am doubtful that a
majority of the current Court would see the same difference in standards between §
1404(a) and other federal jurisdiction dismissals or transfers which Professor STEIN
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view, to acknowledge that the enforceability of forum selection clauses
in diversity cases designating domestic fora is always a matter of feder-
al law, governed by the rationales which should have been put forth
more clearly by the Court in Stewart but are implied from that decision.

Professor STEIN offers as justifications for always proceeding under
§ 1404 that this: 1) allows for more flexibility to varied circumstances
than the mechanical knee-jerk enforcement exhibited in Carnival Cruise
Lines, Inc. v. Shute;'° 2) emphasizes that courts are not ousted of juris-
diction by private agreements, but rather enforce or choose not to en-
force such agreements by way of exercising their jurisdiction; and 3)
provides for procedural consolidation of these issues and promotion of a
single federal standard. Although he concedes that forum non conve-
niens dismissal provides alternatively good conceptual fit for addressing
a defendant's motion to enforce a forum selection clause, Professor
STEIN considers this approach foreclosed by the general understanding
that § 1404 preempts traditional forum non analysis.

I find it difficult to critique Professor STEIN's approach, since I do
not so readily accept that decisions such as Stewart, or Hanna, have
taken us down the proper Erie path. In arguing that § 1404 best empha-
sizes the horizontal nature of a covenant to sue in a particular place, it
further seems to me Professor STEIN predisposes towards his answer in
the way he sets up this question. Section 1404 being solely an intra-
system statute, can address only what he labels horizontal concerns.
What remains unexplained, because foreclosed by Stewart, is why mo-
tions to enforce forum selection clauses should not take more account
of what the underlying suit is about and why giving effect to a forum
selection clause will not frustrate the state's law which got the diversity
plaintiffs to the courthouse in the first place. Similarly, only because
courts have assumed that § 1404 eliminates more traditional forum non
conveniens doctrine does it make sense to argue, as Professor STEIN
does, that a conditional forum non conveniens dismissal might be appro-
priate for a vertical situation,'' but not for a horizontal situation.'2

advocates. I address alleged lack of Vermont connection to this litigation.
10. 499 U.S 585 (1991) (forum selection clause enforced as a matter of federal

admiralty law).
11. On the hypothetical facts before this panel, such a vertical situation would

occur under Professor STEIN's analysis when a defendant's § 1404 motion to transfer
is granted, and the case is transferred to Vermont. In federal district court in Ver-
mont, the defendant would then be free to renew a motion to dismiss and, § 1404
being then inapplicable, the federal district court would not be prevented from apply-
ing more traditional forum non conveniens analysis.

12. The horizontal situation would occur if the defendant moved to dismiss in

CASE ONE
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Professor SILBERMAN's approach to the hypothetical seems to me
more satisfying. Drawing to our attention one district judge's attempts
to wrestle with Erie's concerns in light of Stewart's increased pressure
to grant transfer, Professor SILBERMAN emphasizes that it is the un-
derlying Georgia policy regarding choice of law and choice of forum
clauses, considered together, which should determine where our hypo-
thetical case will be adjudicated. See SILBERMAN, infra, at 549. In the
case she cites, when a New York judge received, via § 1404(a) transfer,
a case originally filed in Puerto Rico Superior Court, the New York
judge neither reflexively applied Puerto Rico's choice of law rules, nor
considered himself automatically free to decide the case as would a
New York tribunal. Instead, the transferee court tried to ascertain how a
Puerto Rico court would have viewed the entirety of the litigation, were
it still proceeding in Puerto Rico courts. Professor STEIN, on the other
hand, apparently would allow a federal judge on our facts to rule as a
matter of federal law, see STEIN, infra at 557, whether the litigation
ultimately will proceed in Vermont state court. Professor SILBERMAN
rules instead that the Georgia state policies regarding choice of law, in
combination with policies about choice of forum, mean that this litiga-
tion should not only remain in federal district court in Georgia, but also
remain subject to Georgia choice of law rules.

Professor STEIN may be right that the complicated analysis he
offers is required under Stewart and current forum non conveniens doc-
trine, and he may also be correctly solving the dilemmas created by
these doctrines, although as Professor SILBERMAN notes, at least one
federal judge has found a different way to navigate between Stewart
and Erie. My inclination is to take such signs of necessary, but counter-
intuitive complication, as symptoms that something is wrong with cur-
rent doctrine. Professor STEIN is right to remind us, however, of the

Georgia federal district court, on the basis of the forum selection clause. Under
Professor STEIN's analysis, § 1404 would preempt traditional forum non conveniens
doctrine if transfer could be made to a district where the selection clause pointed.
Professor STEIN reads the stipulation of state court forum in our hypothetical facts
as not determinative of how a federal court should use the clause for deciding
whether to transfer. Accordingly, no dismissal, even a dismissal conditional on suit
being reinstituted in Vermont state court, can occur in Georgia federal court.

From the litigants' perspective, however, these procedural movements surely
seem like a waste of time and resources, and exaltation of technicalities over sub-
stance. If the real issue is whether the case will be litigated in Vermont state court
or not at all, and even assuming that this issue is one which should be governed by
federal law, it is at least counter-intuitive that only a Vermont federal court can
make that determination.

[Vol. 29:517
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post-Stewart procedural reality that § 1404 motions almost always will
be coupled with motions to dismiss, and that accordingly the defendant
has an opportunity to get this litigation out of the Georgia federal court
on our hypothetical facts, despite any strong Georgia state policies to
the contrary.

Contrary to Professor STEIN, Professors REDISH, BURBANK, and
SOLIMINE reason, under their versions of Erie analysis, that Stewart
does not foreclose finding forum selection clauses like the one involved
in our hypothetical to be potentially governed by state law. Professor
REDISH, acknowledging that his position is significantly undercut by
Hanna, nevertheless concludes that it would be appropriate to apply to
the case facts a balancing test derived from Byrd v. Blue Ridge Elec.
Coop., 356 U.S. 525 (1958). Such a test emphasizes "the systemic con-
cerns of federalism that are necessarily implicated by any Erie choice."
REDISH, infra, at 547. Since this approach requires comparing the im-
portance each system attaches to resolving the issue under its own law,
and since Georgia law seems in flux, Professor REDISH would remand
to the district court to determine in the first instance both what Georgia
law is, and what policies underlie that law. He provides, however, some
guidance in discerning these state policies. For example, if the district
court determined clauses would not be enforced under Georgia law,
Professor REDISH would view this as a substantive policy decision to
protect citizens from adhesion contracts and to provide them a forum
for vindicating their rights. He would defer to such state substantive
concerns under his reading of Erie.

Professor SOLIMINE reasons that regardless of which Erie method-
ology is applied, the validity of the forum selection clause will be gov-
erned by state law. First, he argues that if federal law is assumed to
support more enforcement of such clauses, the intrastate forum shopping
counseled against by Hanna should not be here encouraged. Alternative-
ly, under a Byrd balancing approach, he contends it would be difficult
to find on our facts a federal procedural interest which would override
the state's presumed regulatory interest in policing bargains. Finally,
Professor SOLIMINE notes that the presence of a choice of law clause
in our facts cannot circumvent the Erie inquiry, emphasizing that the
Erie choice of whether state or federal law should govern "is a structur-
al issue not amenable . . . to advance determination by the parties."
SOLIMINE, infra, at 573.

Professor BURBANK concludes that validity of forum selection
clauses like the one at issue should be evaluated under state law, deriv-
ing support for his position by comparing to the lack of federal regula-
tion of personal jurisdiction for diversity jurisdiction. Professor
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BURBANK emphasizes attempting to find federal policy reasons, in the
absence of more direct congressional intent, for uniform rules of court
access for diversity suits. Whereas Congress has specifically limited
access through amount in controversy, and has modified access (once
obtained) through venue and reallocation of business status, it has cho-
sen not to limit or expand general access beyond what state personal ju-
risdiction law would permit.'3 Professor BURBANK interprets this si-
lence as evidence of no strong federal desire for uniform access rules,
and accordingly leaves the issue of validity of our forum selection
clause to Georgia law by default.

Professor BURBANK thus impliedly rejects Professor STEIN's ap-
proach of reading a general federal procedural statute, like § 1404, as
incorporating within it broader policy concerns about court access.
Without explicitly criticizing Stewart, although noting that the case
curiously "grounded decision in [§ 1404] without reference to the law
governing validity," Professor BURBANK's approach under Erie is not
to read such decisions expansively. 14 Only where Congress has un-
equivocally spoken, or a clearly rational policy justification for federal
uniformity can be discerned, does federal law preempt; otherwise, state
law governs.

I think Professors BURBANK and SILBERMAN correctly draw
attention to tension inherent in current Erie practice. I would argue for
reversing the current trend of federalizing jurisdiction issues under cover
of procedural statutes. But until the Court itself changes directions, the
approaches of our panelists in trying to distinguish Stewart (or in the
case of Professor STEIN embracing it) seem ways a circuit court of ap-
peals could address these issues. Since those federal appellate robes are
the garb our panelists were asked to wear for purposes of this first

13. Assuming I am reading Professor BURBANK's argument correctly, there is
inherent within it an assumption about congressional ability to expand personal juris-
diction for diversity suits which I would challenge. Under my theory of jurisdiction,
see, e.g., COX, infra, at 642, courts never have more jurisdictional reach than they
have legitimacy to apply their own law. Since, under Erie, in diversity jurisdiction
situations, federal courts must apply state substantive law rather than federal substan-
tive law, it would be anomalous if federal courts could hear state-law based suits
which could not be heard in the state system. To explore in any meaningful detail
the implications of this theory for federal statutes which attempt to authorize larger
jurisdictional reach is beyond the scope of this introductory essay.

14. Professor BURBANK criticizes the result in Hanna as the Court succumbing
to the temptation "to hear federal statutes or Federal Rules speaking when they
appear to be silent, or at least to hear enough noise nearby to silence state law."
BURBANK, infra, at 537.

526 [Vol. 29:517
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"adjudication," their "opinions" make interesting reading as to how
lower courts might be able to navigate through or around current Erie
doctrine in efforts to uphold state or plaintiff rights.

Summing up the decision on the Erie issue, under rationales or
variations on rationales recounted above, a majority of our "Court" rules
that Georgia law controls whether the forum selection clause indicating
suit in Vermont is valid (Professors BURBANK, MULLENIX,
SILBERMAN, SOLIMINE and WEINTRAUB). 5 On the second is-
sue-whether the clause should be enforced, and the case dismissed-a
four vote plurality finds that the clause should not be enforced
(Professors BORCHERS, MULLENIX, SILBERMAN and
WEINTRAUB), with two more "judges" remanding for further inquiry
as to the content of state law on this issue (Professors BURBANK and
REDISH).

Either to buttress their conclusion about the invalidity of the clause,
or, in Professor BORCHERS's case, as necessary part of his decision
(since he believes the clause is governed by federal standards), three of
the plurality judges attempt to distinguish Carnival Cruise Lines on the
merits, and argue that our clause would not survive even that decision,
were that admiralty decision controlling on our facts. Like Professor
BORCHERS, I also consider Carnival Cruise Lines "a miserable deci-
sion that I would cheerfully overrule," BORCHERS, infra, at 534, but I
find the panelists' efforts to distinguish it on the merits unpersuasive,
and it is only that aspect of the second issue "opinions" upon which I
wish briefly to comment before concluding this introduction.

Professors BORCHERS, SILBERMAN, and WEINTRAUB all claim,
for example, that underlying Carnival Cruise Lines is approval for con-
solidating litigation in one forum so as not to subject the cruise ship to
multiple suits in diverse fora arising out of a single incident. This sort
of situation, however, was not factually before the Carnival Cruise
Lines Court. A single plaintiff slipped aboard a single ship and attempt-
ed to recover for this discrete injury. Moreover, in situations of mass
catastrophe involving those drawn together from disparate areas, it is
not immediately apparent that a shared location more factually connect-
ed with the events giving rise to the catastrophe can never be found.
The Carnival Cruise Lines Court, however, was content to endorse
consolidation on defendant's designated playing field, without regard to

15. "Judge" REDISH remands for further consideration, "Judge" BORCHERS
rules that federal law applies, and "Judge" STEIN, while overruling defendant's
motion to dismiss, apparently would affirm grant of a motion to transfer brought
pursuant to § 1404, if that situation came before him after reversal and remand.

CASE ONE
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what other possibilities might be available.
The real rationale underlying Carnival Cruise Lines, as Professor

SOLIMINE correctly notes, is economic. And although I do not endorse
that rationale, I think Professor SOLIMINE correctly emphasizes that
the rationale cannot be avoided by pointing to contrary facts or policies
in our hypothetical. Just as a cruise line operator wishes to keep com-petitive (or increase profits) by discouraging dispersed litigation in every
forum from which it solicits customers, Ski Vacations wishes, with
limited liability, to solicit customers from around the country to its
scattered resorts. Professors WEINTRAUB and BORCHERS also argue
that Plaintiffs physical disability (being a quadriplegic as a result of
this accident) prevents her from conducting meaningful trial in Vermont.
My guess is the seriousness of the injury would make it worth a con-
tingency fee attorney's while to try the suit wherever recovery could be
had. As Professor SOLIMINE points out, the logistical litigation diffi-
culties of the hypothetical case are surmountable. The real unfairness in
forcing Plaintiff to Vermont is the substantively unfavorable law when
the Vermont choice of law clause is applied, especially since both the
state of residence (which was also where solicitation for the trip oc-
curred) and the state of the injury (Colorado) have law more favorable
to Plaintiff.

I sympathize with Professor WEINTRAUB's antipathy to assisting
Vermont in becoming "the Delaware of ski resorts by winning the race
to the bottom . . . ." WEINTRAUB, infra, at 556. But it stretches the
facts too far, as Professor SOLIMINE emphasizes, to claim or imply
that Vermont has no significant interest in this litigation. Professor
SOLIMINE properly notes that although Defendant Ski Vacations's
principal place of business is in New York, the company operates ski
resorts in upstate New York and Vermont. Even if there were no such
connections, the company legitimately might choose a Vermont forum
precisely because of that state's presumed expertise in litigating inci-
dents of this sort. The real personal due process issues are notice and
lack of meaningful consent, and on those issues, as Professor
SOLIMINE again points out, the Carnival Cruise Lines facts are every
bit as egregious as those before our panel.

Given this identity to Carnival Cruise Lines, the question is whether
that admiralty decision's logic applies to this case. Accordingly, we are
back at our starting point of addressing the Erie issue of whose law
should be fashioned or used to determine the validity of the clause.

[Vol. 29:517
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FACTS

Ski Vacations is a New York corporation which operates ski resorts
primarily in upstate New York and Vermont, and has recently opened a
small facility in Colorado. Plaintiff, an Atlanta, Georgia resident, re-
sponded to a local newspaper ad promoting inexpensive Colorado ski
vacations. An Atlanta agency had placed the ad, responding to Ski
Vacations's form mailings advertising special package deals and good
commissions as part of its start up campaign. Plaintiff booked, paid a
deposit on a package trip, and received a confirmation letter from Ski
Vacations's Colorado office containing information about the resort.
Included in the information was a notice entitled "Conditions of Con-
tract." Condition 3 indicated that any and all disputes arising out of Ski
Vacations's provision of services or goods, including any tort claims,
must be brought in Vermont state court and are to be governed by
Vermont law.

Plaintiff went on the Colorado ski trip, paying the balance due upon
arrival and signing a "Conditions of Contract" form identical to the one
received in the mail. While on the slopes, Plaintiff was injured and is
now a quadriplegic. Emergency treatment was rendered in Colorado.
Soon after, Plaintiff returned to Georgia and continues to reside there.
Plaintiff brought negligence and strict liability claims in Georgia state
court against Ski Vacations for allegedly allowing the use of inappropri-
ate equipment and to ski on an inappropriate and poorly designed slope.
Assume significant differences between Georgia, Colorado, and Vermont
law on one or more important substantive law issues; also assume Ver-
mont law is most favorable to defendant Ski Vacations on each of these
issues. Assume choice of forum clauses which oust Georgia of jurisdic-
tion were not traditionally honored under Georgia law as against public
policy. Recent mid-level cases, however, have approved forum clauses,
indicating some confusion or uncertainty about the current state of
Georgia law on this issue. Assume that Georgia normally enforces con-
tract choice of law clauses unless against public policy, but has not
squarely ruled whether choice of law can be pre-negotiated for tort
actions via contract terms. Assume Georgia is a vested rights jurisdic-
tion that does not apply renvoi.

Defendant Ski Vacations removed Plaintiff's suit to federal court on
the basis of diversity and, citing the forum selection clause, moved to
dismiss for lack of personal jurisdiction and/or improper venue. Assume
the federal district court sitting in Atlanta granted this motion, holding
that the issue was governed by federal law and that Stewart Org., Inc.
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v. Ricoh Corp., 487 U.S. 22 (1988), and Carnival Cruise Lines, Inc., v.
Shute, 499 U.S. 585 (1991), indicate federal policy to enforce such
clauses. Plaintiff appeals the dismissal.

As the federal Appeals Court sitting en banc in 11 th Circuit, how
should we rule on this appeal?

Please address the following two issues:

1) By what law, state or federal, should we determine the validity of
the forum selection clause?

2) Regardless of whether we apply federal or state law, should we
honor the forum selection clause on the stated facts?

Those who decide that the issue is properly governed by state law
should assume that there is enough room in Georgia precedents to allow
a ruling either way on these facts.

BORCHERS, J.*: (reversing and remanding)

This case presents two different issues relating to party autonomy.
First, in diversity cases, does state law or "federal" common law' gov-
ern the enforceability of choice-of-forum clauses? Second, should the
choice-of-forum clause be honored in this case?

I.

It seems odd that the fundamental question whether federal common

* Patrick J. Borchers: Professor of Law and Associate Dean, Albany Law

School of Union University.
1. I place "federal" in scare quotes here because the reference is not to preemp-

tive federal law that would govern both in state and federal court by virtue of the
Supremacy Clause. See Louise Weinberg, The Curious Notion that the Rules of Deci-
sion Act Blocks Supreme Federal Common Law, 83 Nw. U. L. Rev. 860 (1989).
Rather, "federal" common law here is a shorthand way of referring to general, judge-
made rules articulated by federal courts that do not purport to displace state rules as
they might apply in state court. This kind of common law differs from the preemp-
tive sort of judge-made rule, such as the rule articulated in Clearfield Trust Co. v.
United States, 318 U.S. 363 (1943). For purposes of this opinion, when I use the
term "federal common law" or some variant, I have in mind the non-preemptive
kind.
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law or state law governs the enforcement of an agreement so ordinary
as a forum selection agreement remains shrouded in mystery. The un-
fortunate state of the matter, however, is that the Supreme Court posi-
tively delights in refusing to lay down intelligible rules, or even princi-
ples, in this area of the law.

Analysis of the question of which law governs must begin with the
Supreme Court's decision in Stewart Org., Inc. v. Ricoh Corp., 487
U.S. 22 (1988). Stewart presented a problem similar to the one here. In
that case, Alabama state law denied-on grounds of "public policy"-
enforcement of exclusive forum selection clauses. Federal common law
favors enforcement. Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585
(1991) (exclusive forum selection agreement enforced in an admiralty
case as a matter of federal common law); The Bremen v. Zapata Off-
Shore Co., 407 U.S. 1 (1972). In Stewart, the Supreme Court appeared
to be confronted with a conflict between federal common and state law
requiring a "relatively unguided," see Hanna v. Plumer, 380 U.S. 460,
471 (1965), choice under the line of cases beginning with Erie R.R. v.
Tompkins, 304 U.S. 64 (1938).

Rather than answering that question, however, the Supreme Court
asked and answered one of its own. The Stewart Court decided that the
federal venue transfer statute, 28 U.S.C. § 1404 (1988), was broad
enough to incorporate the existence of a forum selection clause as a
factor in the analysis. Deciding that the federal venue statute covered
the subject removed the state/federal choice from the realm of the seri-
ously debatable, because the only circumstance in which a federal stat-
ute does not trump state law is if Congress lacks affirmative authority
to pass it. Stewart said, sensibly enough, that congressional authority to
pass a venue statute was "not subject to serious question," Stewart, 487
U.S. at 32 (citing Hanna, 380 U.S. 460), and thus federal law applies if
transfer under § 1404 is the mechanism for enforcing the forum-selec-
tion clause.

Stewart, of course, raises more questions than it answers. But the
most important one for our purposes is: What law governs enforcement
of forum selection clauses if § 1404 is not in the picture? In our case,
of course, § 1404 is not available, because the forum selected here is a
Vermont state court. The concurring Justices in Stewart hinted that
federal common law should govern, but the dissent (which was forced
to reach the "relatively unguided" Erie question by virtue of its nar-
rower construction of § 1404) thought that state law must be supreme.
Stewart, 487 U.S. at 33 (Kennedy, J., concurring); id. at 33 (Scalia, J.,
dissenting). With this obscure guidance, it is not surprising that lower
federal courts have divided sharply on the question. See Northwestern
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Nat'l Ins. Co. v. Donovan, 916 F.2d 372, 374 (7th Cir. 1990) (federal
law); Manetti-Farrow, Inc. v. Gucci Am., Inc., 858 F.2d 509, 512 (9th
Cir. 1988) (federal law); Farmland Indus., Inc. v. Frazier-Parrott Com-
modities, Inc., 806 F.2d 848 (8th Cir. 1986) (state law). In fact, our
circuit has managed to find itself on both sides of the question, because
the en banc opinion for the court in Stewart, reviewed by the Supreme
Court, took the position that the matter was governed by federal com-
mon law, but a three-judge panel later held that state law governs. See
Alexander Proudfoot Co. World Headquarters v. Thayer, 877 F.2d 912
(11 th Cir. 1989).

The most sensible answer to the question is that the federal common
law rule favoring enforcement should apply.2 The asserted goal of the
Erie line of cases construing the Rules of Decision Act is to prevent
"forum shopping" and "inequitable administration" of law. Hanna, 380
U.S. at 468. But in this context, forum shopping cannot be avoided.
Rather, the choice is between interstate and intrastate forum shopping.
If federal courts sitting in diversity are required to follow state law on
this subject, this will make the choice between state and federal court in
any given state less significant. But it will up the ante significantly as
to the state in which the plaintiff chooses to file (whether in federal or
state court) because that choice will determine the enforceability of the
forum selection clauses. As long as the states continue to differ on the
enforceability of these clauses (and there are a dozen or so that refuse
to enforce them under any circumstances, see Patrick J. Borchers, Fo-
rum Selection Agreements in the Federal Courts After Carnival Cruise:
A Proposal for Congressional Reform, 67 Wash. L. Rev. 55, 57 n.7
(1992)) parties wanting to avoid the effect of such clauses will shop for
fora that will ignore them.

The choice, then, is not between avoiding and promoting forum
shopping, it is between promoting interstate or intrastate forum shop-
ping. The lesser of the evils, it seems to me, is intrastate forum shop-
ping. Intrastate forum shopping is a less serious threat to fairness be-
cause it does not discriminate against civil defendants. If a diversity

2. The record indicates that the contract also included a choice-of-law clause se-
lecting Vermont state law. The majority rule appears to be that choice-of-law clauses
do not govern the validity of companion choice-of-forum clauses. See, e.g., AVC
Nederland B.V. v. Atrium Inv. Partnership, 740 F.2d 148 (2d Cir. 1984); LA. Pipe-
line Contr. Co. v. Texas E. Prod. Pipeline Co., 699 F. Supp. 185, 186-87 (S.D. Ind.
1988); Bense v. Interstate Battery Sys. of Am., 683 F.2d 718 (2d Cir. 1982). Absent
some clear indication to the contrary, therefore, I would hold that the choice-of-law
clause excludes the choice-of-forum clause from its ambit.

[Vol. 29:517



Spring, 1995]

plaintiff prefers federal court, it can file there; if a diversity defendant
prefers federal court, it can remove the case as long as it is sued out-
side its home state. See 28 U.S.C. § 1441 (1988). The only antidotes
available to defendants for interstate forum shopping are the far less
certain devices of personal jurisdiction and forum non conveniens dis-
missals. Application of general standards in diversity cases also benefits
both parties by making the enforcement of these clauses more predict-
able. Subjecting these clauses to the vagaries of local law only compli-
cates any calculus of their commercial value and enhances the possibili-
ty of surprising results. Thus, even assuming the essential validity and
persuasive value of the Erie line of cases, the result should be that
general principles, not local law, apply.

A deeper question is whether the Erie-and-Klaxon line of cases
makes any sense. Historical research has shown that the essential pur-
pose of section 34 of the Judiciary Act of 1789-which came to be
known as the "Rules of Decision Act" and was the foundation for Erie
-was to codify the then-commonly-accepted notion that there was a
"general" law applicable to general subjects, and local law governed
only "local" subjects. Wilfred Ritz, Rewriting the History of the Judicia-
ry Act of 1789 (1990); see also Patrick J. Borchers, The Origins of
Diversity Jurisdiction, the Rise of Legal Positivism, and a Brave New
World for Erie and Klaxon, 72 Tex. L. Rev. 79 (1993). The reference
in that statute to "the laws of the several states" was surely a reference
to the legal principles held in common-that is, held "severally"-by
the states,. and legislative activity contemporaneous with the Judiciary
Act's passage shows unmistakably that the First Congress thought that
local state laws would not apply in diversity cases.

The essential insight of the First Congress-which was eventually
lost to our modern legal tradition-is that diversity cases, by bringing
together parties from disparate legal systems, are handled most sensibly
and fairly, in many instances, by application of uniform rules. Conflicts
rules are just the sort of subject for which uniform treatment across all
federal courts makes sense. The cost of honoring state law is unfairness
and the promotion of interstate forum shopping, and that cost is too
high.

Accordingly, the enforcement of the forum selection clause should
be governed by federal common law, not local Georgia law.

II.
The second issue is whether this clause merits enforcement under

federal common law. It does not.
The Supreme Court's decision in The Bremen v. Zapata Off-Shore
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Co., 407 U.S. 1 (1972) set into motion a trend in the United States to-
wards enforcement of exclusive forum selection clauses. But Bremen did
not give an unqualified endorsement to these clauses. Instead, the Court
held only that reasonable clauses merit enforcement, see id. at 15, and
pointed to the strong bargaining position of both parties and the actual
negotiation over the clause as evidence that the agreement in that case
merited enforcement.

It is tempting to say, therefore, that the clause in this case fails the
Bremen reasonableness test because of the disparity of bargaining pow-
er, the lack of actual negotiation, and the severe hardship to Plaintiff in
litigating away from home. The problem with this approach is the Su-
preme Court's decision in Carnival Cruise Lines, Inc. v. Shute, 499
U.S. 585 (1991). Carnival Cruise Lines held that a similar clause ap-
pearing on the back of a cruise ship ticket was enforceable notwith-
standing the disparity in bargaining power, the lack of actual negotia-
tion, and the hardship to the plaintiff in litigating outside her home
state. Worse yet, Carnival Cruise Lines appears to create a rule of near-
ly per se enforcement of such clauses if they appear in form contracts
produced by large enterprises and choose as a forum the place where
one of the parties has some significant connection. This clause is, of
course, the product of mass production by a large enterprise and the
place it chooses as a forum-Vermont-is one with which the defen-
dant has a substantial connection.

Carnival Cruise Lines is a miserable decision that I would cheerfully
overrule. See Borchers, Forum Selection Agreements in the Federal
Courts After Carnival Cruise: A Proposal for Congressional Reform,
supra, at 57 n.7. Other academic commentary is in accord with my dim
assessment of the Supreme Court's performance on this issue. See, e.g.,
Jeffrey A. Liesemer, Carnival's Got the Fun . . . and the Forum: A
New Look at Choice-of-Forum Clauses and Unconscionability Doctrine
After Carnival Cruise Lines, Inc. v. Shute, 53 U. Pitt. L. Rev. 1025
(1992); Linda Mullenix, Another Easy Case, Some More Bad Law:
Carnival Cruise Lines and Contractual Personal Jurisdiction, 27 Tex.
Int'l L.J. 323 (1992); William Richman, Carnival Cruise Lines: Forum
Selection Clauses in Adhesion Contracts, 40 Am. J. Comp. L. 977
(1992); cf. Michael Solimine, Forum-Selection Clauses and the Privat-
ization of Procedure, 25 Cornell Int'l L.J. 51 (1992). The problem with
allowing enforcement of such clauses is that consumers lack adequate
information to assess the costs of these provisions to them and their
value to the other party, and the cost of obtaining this information-i.e.,
legal advice-is prohibitive given the size of the transaction. The facts
of this case demonstrate this shortcoming. Even if we charge Plaintiff
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with reading the contract, and assume further that Plaintiff understood
the significance of. the clause, Plaintiff still cannot ascertain the cost and
the defendant's benefit. Consumers are in a position to compare price,
length of stay, and the other customary amenities of a ski vacation. But.
a consumer cannot-without obtaining legal advice--discount the value
of the vacation by the probability of incurring the cost of an expensive
lawsuit far from home. For this reason, the major international conven-
tions on jurisdiction, such as the Brussels Convention, deny effect to
agreements of this sort where one party is at an acute disadvantage as
in insurance, consumer, and employment contracts.

Even taking Carnival Cruise Lines at face value, however, there are
some significant differences between this case and that one. First, in
Carnival Cruise Lines, although the lower court opinion, see Shute v.
Carnival Cruise Lines, Inc., 897 F.2d 377 (9th Cir. 1988), found that
the plaintiff was unable to journey from Washington to Florida for trial,
the Supreme Court refused to defer to that finding. The Carnival Cruise
Lines opinion, therefore, treated as unproven the allegation that the
clause would be unfair to the plaintiff because of extreme hardship in
attending trial. In our case, however, it is undisputed that Plaintiff is a
permanent quadriplegic and that the burden on Plaintiff by enforcing the
clause would be severe. Bremen makes clear that a heavy burden of this
kind can, in appropriate circumstances, justify excusing a party from the
obligations of such a clause.

Second, the Carnival Cruise Lines Court understood the plaintiffs'
counsel to have conceded the issue of "notice" of the clause. Id. at 590.
No such concession has been made here. Other courts have, in the
wake of Carnival Cruise Lines, found preprinted form contracts to be
insufficient notice of the clause. Cf. Carnival Cruise Lines, Inc. v. Supe-
rior Court, 286 Cal. Rptr. 323 (1991) (remand to trial court to deter-
mine whether printing of clause on the back of a ticket provides "no-
tice"). Here, the defendant took no special steps to apprise Plaintiff of
the clause's existence. The Supreme Court's opinion in Carnival Cruise
Lines is distinguishable for this reason as well.

For these reasons, I would refuse to enforce the clause. This requires
me to reach the question of whether the defendant is subject to personal
jurisdiction in Georgia. For the reasons stated in my discussion of the
Brake-O case, I would hold, as did the Ninth Circuit in Carnival Cruise
Lines, that the defendant is subject to personal jurisdiction. Carnival
Cruise Lines, 897 F.2d at 377.

I would reverse and remand for further proceedings.

CASE ONE
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BURBANK, J.*: (reversing and remanding)

In granting the defendant's motion to dismiss, the district court
determined that federal law governed the enforceability of the forum
selection clause and relied on the Supreme Court's decisions in Stewart
Org., Inc. v. Ricoh Corp., 487 U.S. 22 (1988), and Carnival Cruise
Lines, Inc. v. Shute, 499 U.S. 585 (1991), for a federal policy in favor
of enforcement. It is a curious fact about these cases that the first
grounded decision in 28 U.S.C. § 1404 (1988) without reference to the
law governing validity, while the second grounded decision in federal
law, without reference to § 1404. In any event, neither of the Supreme
Court decisions relied on by the district court for the content of federal
law tells us whether federal law applies.

The district court did not make clear on which of the two grounds
advanced by the defendant, lack of personal jurisdiction or improper
venue, it based the order of dismissal. Notwithstanding a suggestion to
the contrary in Stewart, see 487 U.S. at 28 n.8, we do not think it
matters. Indeed, defendant's objection might as easily have been lack of
subject matter jurisdiction.

Rules regulating personal jurisdiction and venue take account, how-
ever crudely, of the interests of both plaintiffs and defendants. In that
sense, each set of rules confers rights on prospective plaintiffs as well
as prospective defendants, rights that, if the law permits, can be traded
in advance (as well as traded or lost after litigation has been com-
menced). Similarly, although parties are not permitted to confer subject
matter jurisdiction on the federal courts, it has been clear since The
Bremen v. Zapata Off-Shore Oil Co., 407 U.S. 1 (1972), that, in certain
circumstances, they have the power to trade the right to such access as
the rules of subject matter jurisdiction afford. Our first task is to deter-
mine whether the district court was correct in deciding that federal law
determines whether Plaintiff effectively traded the right to sue the de-
fendant in state or federal court in Georgia.

The resolution of the problem of lawmaking power in this diversity
case is not as easy as some of my colleagues apparently believe. Cer-
tainly, invocation of neither Erie R.R. v. Tompkins, 304 U.S. 64 (1938),
nor state contract law would resolve it. Just as federal lawmaking power
exists to prescribe rules of subject matter jurisdiction, personal juris-

* Stephen B. Burbank: Robert G. Fuller, Jr., Professor of Law, University of

Pennsylvania.
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diction and venue for the federal courts, so it exists to prescribe the
circumstances in which those rules can be varied by private agreement.
This power exists for cases that find their way into the federal courts
only because the requirements of the diversity statute are met, whether
directly or through removal. The questions we must answer are whether
the power was exercised in prospective law made before the district
entered its order, if so, whether it was exercised by a duly authorized
federal lawmaker, and if not, whether in entering the order of dismissal
on the basis of federal law, the district court was such a lawmaker.

When federal law speaks on a subject, conflicting state law must
yield if the federal law is valid. At least since Hanna v. Plumer, 380
U.S. 460 (1965), the validity of pertinent federal law contained in legis-
lation or the Federal Rules has been hard to dispute and easy to con-
firm. Hanna did little, however, to ease the task of those who seek to
displace state law with judge-made federal law in diversity actions, and
the Court's subsequent decision in Walker v. Armco Steel Corp., 446
U.S. 740 (1980), confirmed just how difficult that task is.

With the source of the applicable law turning on what may seem to
be the fortuity of federal lawmaking arrangements, it is an understand-
able temptation to hear federal statutes or Federal Rules speaking when
they appear to be silent, or at least to hear enough noise nearby to
silence state law. The Supreme Court succumbed to a similar temptation
in Hanna itself,' and it has taken that approach twice in recent years,
extending the domain of a Federal Rule in Burlington Northern R.R.
Co. v. Woods, 480 U.S. 1 (1987), see Ralph U. Whitten, Erie and the
Federal Rules: A Review and Reappraisal After Burlington Northern
Railroad v. Woods, 21 Creighton L. Rev. 1 (1988), and of a federal
statute in Stewart.

No such opportunity is available to us. Under the terms of the fo-
rum selection clause at issue here, transfer to another federal court,
under either 28 U.S.C. § 1404 or § 1406, is not in the cards. If Con-

1.
The court of appeals' gloss confirms what a fair reading of the [state] statute
[involved in Hanna] suggests, namely that the statutory provisions in question
were the functional equivalent of a tolling rule. The Supreme Court's attempt
to bifurcate the statute into limitations provisions and notice provisions was
artificial, which may explain why Justice Harlan deemed Ragan impossible to
distinguish and was moved to express his disagreement with the result in that
case.

Stephen B. Burbank, The Rules Enabling Act of 1934, 130 U. Pa. L. Rev. 1015,
1174-75 (1982) (citing Hanna, 380 U.S. at 462-63 n.1; id. at 476-77 (Harlan, J.,
concurring)).
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gress had taken responsibility for, rather than displaced part of, the
doctrine of forum non conveniens, the Court's approach in Stewart
might be open. But federal forum non conveniens doctrine is judge-
made law, and it provides a mantle of validity no larger than federal
judge-made law concerning forum selection clauses.

In the absence of a pertinent federal statute or Federal Rule, we are
compelled to make the inquiry suggested by Hanna's dictum, see
Hanna, 380 U.S. at 466-69, the vitality of which was confirmed in
Walker. See Walker, 446 U.S. at 744-47, 752-53. There can be no
doubt that differences in the rules applied by federal and state courts to
assess the validity of forum selection clauses could materially affect the
character or result of litigation. Upholding such a clause, and dismissing
a lawsuit filed in derogation of it, might bring a second effort within
the bar of a statute of limitations. Moreover, such clauses owe their
existence to the knowledge that the location of litigation can materially
affect its character, as in expense, and its result, as through the opera-
tion of a choice of law clause (which it is often the primary purpose of
a choice of forum clause to fructify).

Similarly, there can be no doubt that differences between federal and
state law on this matter could lead to forum-shopping. The perception
of difference evidently did so in this case. There are strong indications
in Walker that that is the end of the matter, that if either of the "twin
aims of Erie," Hanna, 380 U.S. at 468, would be frustrated by the
application of federal judge-made law instead of state law, the latter
must govern. See Walker, 446 U.S. at 753. We believe that it is useful,
however, also to consider whether application of federal common law
on the issue of the validity of the forum selection clause-assuming
always that it is consequentially different from state law-would lead to
"inequitable administration of the laws," Hanna, 380 U.S. at 468, and
thus frustrate the other of Erie's "twin aims."

In concluding on this aspect of the analysis that there was "simply
no reason why" federal common law should displace state law in Walk-
er, 446 U.S. at 753, the Court might be thought to have suggested that
good reasons could justify such displacement, perhaps even if differenc-
es would lead to forum-shopping. If so, there would be some room for
the consideration of federal policies other than the policies imputed by
the Court to Erie, although not for the free-form balancing of federal
and state policies that some lower federal courts and scholars, as well
as some of my colleagues, have imputed to Byrd v. Blue Ridge Rural
Elec. Coop., 356 U.S. 525 (1958). See Stephen B. Burbank,
Interjurisdictional Preclusion, Full Faith and Credit and Federal Com-
mon Law: A General Approach, 71 Cornell L. Rev. 733, 787-91 (1986)

[Vol. 29:517



Spring, 1995]

[hereinafter Interjurisdictional Preclusion].
We should consider, therefore, whether some federal policy would

be served by the application of uniform federal judge-made rules with
respect to the validity of forum selection clauses in diversity cases. For
this purpose, our search for relevant policies must be confined to exist-
ing federal law that might be affected by the content of the law on the
issue in question. Although we have concluded that no existing federal
statute or Federal Rule is pertinent on the forum selection clause is-
sue-in the sense that, as interpreted, it provides the legal standards for
resolution of the issue-federal law speaks in more than one voice, and
sometimes it may simply call for other federal lawmakers to fashion the
rules. The Rules of Decision Act says as much. See 28 U.S.C. § 1652
(1988); Burbank, Interjurisdictional Preclusion, supra, at 759, 762, 790-
91.

The effect of the enforcement of the forum selection clause in this
case would be to deprive Plaintiff of state and federal forums otherwise
proper as a matter of subject matter jurisdiction and, we assume, as a
matter of personal jurisdiction. Although the protections, benefits, or
rights afforded by the rules governing both matters may be waived, it
would be entirely rational to require that uniform federal law prescribe
the circumstances of an effective waiver of a federal forum. That is not,
however, a policy fairly derived from the diversity statute, the removal
statute, or any other federal statute or Federal Rule of which we are
aware. We thus need not consider how, if it existed, such a policy
should be weighed against the policies imputed to the diversity statute
in Erie and its progeny.

Perhaps the best gauge of Congress's level of concern with access to
the federal courts by diverse parties who satisfy the amount in contro-
versy requirement (itself an index of Congress's level of concern) is the
extent to which it has chosen to regulate personal jurisdiction.

Rules of personal jurisdiction and venue may be redundant, see
Allan R. Stein, Forum Non Conveniens and the Redundancy of Court
Access Doctrine, 133 U. Pa. L. Rev. 781 (1985), but in recent years at
least, the relevant federal rules are not very much alike when viewed
from the perspective of expressed federal interest. Legislation regulates
the venue options of prospective federal court plaintiffs (and protections
of prospective defendants) in considerable, and often puzzling, detail,
and legislation also regulates the reallocation of business among the
federal courts. See, e.g., 28 U.S.C. §§ 1391, 1404 (1988). There is very
little federal legislation that speaks, directly or indirectly, to the question
of personal jurisdiction, and whatever the ambitions of those responsible
for the Federal Rules of Civil Procedure, they have been kept pretty
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well under control by the Rules Enabling Acts. See Stephen B.
Burbank, The Reluctant Partner: Making Procedural Law for Interna-
tional Civil Litigation, 57 Law & Contemp. Probs. 103, 146 & n.347
(1994). As a result, in most cases brought in or removed to federal
court, particularly cases founded in diversity, the question of personal
jurisdiction depends on the fortuity of state law.

Congress's refusal generally to enact federal standards of amenabili-
ty, leaving regulation to delegated lawmakers whose powers in the area
are-and are recognized to be-severely limited, see Omni Capital Int'l
v. Rudolf Wolff & Co., 484 U.S. 97 (1987), renders it impossible for us
to impute to the diversity statute or the removal statute a policy in
favor of uniform federal law on a cognate matter of access. To be sure,
we would displace any element of state law found to be hostile to or
inconsistent with those statutes, other federal statutes, or the Federal
Rules. But until and unless that need arises, state law governs the issue
of the validity of the forum selection clause.

We are told that Georgia law is in flux, but we do not deem it
appropriate to have the first word on the subject in this case. The Su-
preme Court has decided that appellate review of district court decisions
concerning the content of state law should be plenary. Salve Regina
College v. Russell, 499 U.S. 225 (1991). That standard of review does
not require us to dispense with the considered views of the learned
district judge. Our inclination to have the benefit of those views is
strengthened by the possibility that Georgia law may call for factual
determinations on matters as to which, some of my colleagues' sympa-
thetic assertions notwithstanding, the present record is only suggestive,
as for instance the impact of enforcement of the clause on Plaintiffs
ability to maintain a lawsuit. We only mention here a few consider-
ations that may be relevant to the difficult task that confronts the dis-
trict judge on remand:

1. The choices confronting Georgia lawmakers are not confined to the
polar extremes represented by the traditional Georgia rule on the one
hand and the federal rule as implemented in Carnival Cruise Lines on
the other. In predicting how the Supreme Court of Georgia will deal
with this issue in the future, the district court may wish to consider not
only recent decisions of the lower Georgia courts regarding forum se-
lection clauses, but Georgia law on the enforceability of arbitration
clauses and, indeed, that state's jurisprudence as a whole relating to
consumer contracts.2

2. Waiting for the Supreme Court of Georgia to reevaluate its position on this
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2. To the extent that practical access to the forum designated in the
contract is relevant under Georgia law, as it is under federal law, the
district court may wish to consider how Plaintiff financed this lawsuit
and whether the same or similar arrangements are, or are likely to be,
available in Vermont.

3. It is not clear whether Plaintiff also challenges the choice of law
clause. The district court need formally consider such a challenge only
if it finds the choice of forum clause invalid. In any event, we have no
occasion to address it.

Reversed and Remanded.

MULLENIX, J.*: (reversing and remanding)
I.

I concur with my colleagues that this federal diversity action re-
quires that the Erie doctrine supply the rule of decision governing en-
forceability of the forum selection clause. Erie R.R. v. Tompkins, 304
U.S. 64 (1938). Unlike my colleagues, however, I do not believe this
case presents as incredibly complicated an Erie question as they seem
determined to make it. Hence, I do not believe the facts present a "rela-
tively unguided Erie choice" derived from dicta in Hanna v. Plumer,
380 U.S. 460, 471 (1965). Nor do I believe that this case authorizes us
to conduct an ad hoc free-wheeling balancing test under Byrd v. Blue
Ridge Rural Elec. Coop., 356 U.S. 525 (1958), invoking such jargon-
laden concepts as a "litigant-oriented approach" determined by "system-
oriented standards."

This case simply asks whether the Georgia federal court, in its di-
versity jurisdiction, should apply underlying Georgia state substantive
contract principles. If ever there was a "pure" Erie question, this is it.
The facts do not involve a direct conflict between a Federal Rule of
Civil Procedure and a contrasting state procedural rule exactly on point,

issue, as one of my colleagues suggests, could lead to problems of the sort that the
Supreme Court's Erie jurisprudence has sought to minimize. See Mark R. Kramer,
The Role of Federal Courts in Changing State Law: The Employment at Will Doc-
trine in Pennsylvania, 133 U. Pa. L. Rev. 227, 233-38 (1984).

* Linda S. Mullenix: Bernard J. Ward Centennial Professor of Law, University
of Texas Law School; Visiting Professor, Harvard Law School 1994-95; B.A., 1971,
The City College of New York; M. Phil., 1974, Ph.D., 1977, Columbia University;
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as in Hanna. Moreover, the fact that this case arises in the court's
removal jurisdiction does not convert this case into a Hanna problem.
Cf. Stewart Org., Inc. v. Ricoh Corp., 487 U.S. 22 (1988). Nor do the
facts implicate a tension between a federal constitutional provision and
a competing weak state policy, as in Byrd. Nor do these facts entail a
state rule (statute of limitations) that exists in the absence of a parallel
federal rule, as in Guaranty Trust Co. v. York, 326 U.S. 99 (1945).
Apparently, my colleagues feel free to roam over fifty years of Erie
jurisprudence, selectively plucking standards, rules, principles, and aca-
demic exegesis, with little regard to the actual Erie problem in this
case.

II.

Similarly, I believe that my colleagues have turned the problem of
ascertaining applicable state law into a more complicated exercise than
is necessary. The Supreme Court of Georgia has held that forum selec-
tion clauses are unenforceable. However archaic this ruling may be, it is
controlling authority until the Georgia legislature or the Supreme Court
of Georgia decides otherwise. For this Court to now hold differently
would be to announce a rule of law that the federal court thinks Geor-
gia should adopt. See McKenna v. Ortho Pharmaceutical Corp., 622
F.2d 657, 669 (3d Cir. 1980) (Higginbotham, J., dissenting).

Moreover, we are not dealing with a case where the state's highest
court has not spoken on the legal issue, which would permit the federal
court to look more broadly to state intermediate appellate decisions or
other sources to determine applicable law. See Salve Regina College v.
Russell, 499 U.S. 225 (1991); Commissioner v. Estate of Bosch, 387
U.S. 456 (1967). While it is interesting that some Georgia intermediate
decisions have adopted the federal approach to forum selection clauses,
these lower court decisions cannot provide the basis for this federal
court independently to conclude that Georgia has changed its law.

Even where there is evidence that developing state doctrine casts
doubt over established precedent, we should be wary of permitting
federal judges broad-ranging authority to second-guess what a state
legislature or state high court might do if the substantive law issue were
newly raised in either forum. Such license inevitably will subvert the
twin aims of Erie and reintroduce the very problems that Erie was
intended to eliminate (inequitable administration of the laws and the evil
of forum-shopping). If federal judges in diversity cases may disregard
existing state supreme court precedent and consider all available data to
determine applicable law, then lawyers seeking to evade unfavorable
state law (such as the unenforceability of forum selection clauses) have
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a great inducement to maneuver their cases into federal court, hoping
that federal judges will apply some other perceived "better" law. Such a
result embodies the jurisprudential doctrine of Swift v. Tyson, 41 U.S.
(16 Pet.) 1 (1842), as well as the forum shopping opportunity of Black
& White Taxicab & Transfer Co. v. Brown & Yellow Taxicab & Trans-
fer Co., 276 U.S. 518 (1928), both soundly repudiated in Erie.

Finally, my colleagues' proposals to remand this case to ascertain
Georgia law or alternatively to certify the question to the Supreme
Court of Georgia are intuitively attractive, although it seems better to
ask the state court to speak on this question rather than a federal judge.
See Ga. Sup. Ct. R. 37. While the state certification process exists in
Georgia and many other jurisdictions, this approach is less than ideal.
The certification process will cause the Supreme Court of Georgia to
issue essentially an advisory opinion on the enforceability of forum
selection clauses, in the absence of an actual case or controversy. The
federal court might achieve a better result if it simply applied existing
Georgia law and refused to enforce the forum selection clause, allowing
this litigation to proceed as a federal diversity suit. Not only would this
determination be faithful to the Erie doctrine, but it also would encour-
age future litigants to directly challenge Georgia's existing law in state
court. If Georgia truly desires to change its approach to the enforceabil-
ity of forum selection clauses, such change either should come from
legislative action or the Supreme Court of Georgia's considered re-eval-
uation of its prior rulings in the context of actual litigation.

III.
Finally, I write to express concern with the consequences of this

Court invalidating the forum selection clause under state law pursuant to
the Erie doctrine.

The Supreme Court has now spoken at least three times on the issue
of the enforceability of forum selection clauses and, taken together,
these cases manifest a strongly stated federal policy favoring enforce-
ability, subject to usual contract principles. See Carnival Cruise Lines v.
Shute, 499 U.S. 585 (1991); Stewart Org., Inc. v. Ricoh Corp., 487
U.S. 22 (1988); and The Bremen v. Zapata Off-Shore Co., 407 U.S. 1
(1972). As a federal diversity action, then, this case arises in a proce-
dural posture not present in the three leading Supreme Court precedents.
The easy Erie solution is to apply existing Georgia law, reverse the
federal dismissal based on Carnival Cruise Lines, and remand for fur-
ther federal court proceedings.

This Erie solution, however, leaves federal court litigants with an
array of logically consistent rules but globally incoherent doctrine. Thus,
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we will now have one set of enforceability rules for cases in the federal
court's admiralty jurisdiction, Bremen, 407 U.S at 8-19; another set of
enforceability rules for diversity-based cases (following disparate state
laws under the Erie doctrine); a third set of governing principles for
state cases removed and transferred within the federal system, Stewart,
487 at 28-32; and possibly yet another undetermined set of standards
for federal question cases. Further, it is not inconceivable that federal
courts could develop different enforceability principles for federal cases
grounded in some other jurisdictional basis, such as a Congressional
charter provision. See, e.g., American Nat'l Red Cross v. S.G., 112 S.
Ct. 2465 (1992).

My colleagues are undisturbed by this phenomenon, characterizing
these disparate rules, principles, standards, and results as the "normal
dislocations" of federalism. But it seems to me that this dismissive
attitude trivializes some very real problems.

The enforceability of forum selection clauses ought not to turn on
fortuitous fact circumstances or contrived procedural choices. Hence, it
makes very little sense to me that Mrs. Shute's case should come out
differently depending on where she had the bad luck to slip and
fall-whether at sea off the coast of Mexico or on the gangplank in
Los Angeles. If Mrs. Shute had been a Georgia resident and had she
fallen on the gangplank in Los Angeles, then a diversity removal in
Georgia might have compelled the Supreme Court to decide Carnival
Cruise Lines entirely differently. And, if Mrs. Shute from Washington
state knocked over a Georgia resident in the same gangplank accident
and both sued Carnival Cruise Lines in their home states, then on di-
versity removal Mrs. Shute probably would be bound by the forum
selection clause, while the Georgia resident would not. To make matters
even worse, these results would be different if the forum selection
clause permitted transfer to another federal court, in which instance
Stewart would apply to permit the federal court to apply federal Bremen
standards.

Other anomalies abound among the developing federal rules relating
to the enforceability of forum selection clauses. If in Stewart the con-
tract had specified only a state court as a permissible forum (precluding
a federal transfer pursuant to 28 U.S.C. § 1404 (1988)), then presum-
ably Stewart would have been decided differently because Alabama does
not recognize the enforceability of forum selection clauses. This is
precisely the question the Supreme Court deflected in Stewart, instead
relying on the Hanna-branch of the Erie doctrine to apply federal stan-
dards. At least one lesson derived from the Court's Stewart holding is
that a contractual limitation to a state forum may enhance the ability to
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defeat a forum selection clause, while inclusion of a federal forum
should enhance the ability to have the provision enforced under Bremen
principles.

Precisely these distinctions inevitably will cause transactional and
litigating attorneys to conform their conduct to the most adventitious
litigation opportunity available. Hence, all prospective defendants are
well-advised to draft documents with contractual forum selection clauses
that include a federal forum. This simple provision will always assure
application of Stewart and Bremen. On the contrary, all prospective
plaintiffs, if possible, should sue in those states that do not recognize
the enforceability of forum selection clauses.

Finally, these various rules encourage forum shopping for a more
favorable court as well as more favorable law. My colleagues, apparent-
ly agreeing with Justice Scalia (see Ferens v. John Deere, 494 U.S. 516
(1990)), are not offended by such strategies. But it seems to me that
such a cavalier approach to blatant manipulative behavior reintroduces
precisely the kinds of systemic abuse that the Erie decision was intend-
ed to eliminate. We should be offended by the result in Ferens, not
applauding clever lawyering. Unless the federal courts have repudiated
the rationales underlying the Erie doctrine, these concerns ought to be
as compelling today as they were in 1938. If not, then the Erie doctrine
and its progeny amount to nothing more or less than a highly manipu-
lable set of rules.

IV.
Although the Erie doctrine compels the result in this case, the con-

clusion is an unhappy one. Because of the burgeoning doctrinal disarray
in this area, if there is a national consensus favoring enforcement of
forum selection clauses, then perhaps Congress could better resolve this
problem.

Reversed and remanded.

REDISH, J.*: (remanding)
In reviewing the decision of the court below, we are required to

resolve two distinct issues: (1) in this diversity case, should the federal
court apply its own law on the validity of the forum selection clause or

* Martin H. Redish: Louis and Harriet Ancel Professor of Law and Public
Policy, Northwestern University School of Law.
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instead apply the relevant law of the state of Georgia, and (2) assuming
that this Court concludes that federal law controls the issue of forum
selection clause validity, the content of that federal standard. It is my
opinion that the first question cannot be answered without initially
ascertaining the content of Georgia law on the issue of forum selection
clause validity-apparently a difficult task that requires either careful
examination and analysis of the applicable state court precedents by the
district court or perhaps resort to certification to the state's highest court
for clarification of the issue, if such a procedure is available under
Georgia law. For this reason, the case must be remanded for consider-
ation of these issues by the district court. Even if this Court were to
conclude that federal law controls the question before us, according to
controlling Supreme Court precedent, the case must in any event be re-
manded to the district court in order to enable that court to make factu-
al findings concerning the level of inconvenience and unfairness that
would result to Plaintiff as a result of enforcement of the clause.

I. DETERMINING WHOSE LAW CONTROLS

At the outset, it should be made clear that the case of Carnival
Cruise Lines, Inc. v. Shute, 499 U.S. 585 (1991), in no way controls
determination of the relevance of state law under the present circum-
stances. That case invoked the federal courts' admiralty jurisdiction, a
jurisdiction in which-rightly or wrongly-federal common law controls
even the most substantive question. Hence, it is not surprising that the
Court in Carnival Cruise Lines proceeded on the assumption that feder-
al law controlled. However, when a case falls within our diversity juris-
diction, the dictates of Erie R.R. v. Tompkins, 304 U.S. 64 (1938), and
its progeny-a doctrine with no applicability to our admiralty jurisdic-
tion-control our decision.

Resolution of the issue as to which system's law controls in this
case, then, necessarily implicates the Erie doctrine, a doctrine as con-
fused as it is venerable. It is clear, under both Erie itself and subse-
quent decisions, that it is unconstitutional-as beyond Congress's power
under Article I of the Constitution-to employ the diversity jurisdiction
in order to vest in the federal judiciary the power to fashion common
law principles that supplant applicable state law that is purely substan-
tive-i.e., law that in no way regulates the fairness or accuracy of the
truthfinding process. Hanna v. Plumer, 380 U.S. 460 (1965). That is
clearly not the case for a forum selection clause, which at least to a
certain extent affects matters of process or procedure. For questions that
are in some sense procedural, the issue is ultimately a matter of con-
gressional choice. When no more specific federal statute is applicable,
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i.e., 28 U.S.C. § 1404(a) (1988), the longstanding Rules of Decision
Act, 28 U.S.C. §1652 (1982), controls. Although the Act's text may not
easily lend itself to many of the possible interpretive modes that have
been suggested over the years, each of these potential standards finds
some level of support in Supreme Court doctrine. Indeed, one can find
reasonable support in one or more Supreme Court decisions---decisions
that have never been formally overruled-for the following, seemingly
mutually exclusive standards: (1) a systemic balancing process, that
weighs the federal forum's interest in applying its own common law
principles against the state's interest in having its law applied; (2) an
"outcome determination" test, that applies state law when use of a dif-
ferent federal standard would result in a possible alteration in the case's
outcome; and (3) a "modified outcome determination" test, which dic-
tates the use of state law when use of a distinct federal standard would
likely influence a reasonable plaintiffs strategic choice between state
and federal fora.

If a court were to employ either of the latter two standards, the Erie
issue would be a relatively easy one: any meaningful difference between
state and federal law on the question of enforcement of the forum se-
lection clause would necessarily dictate directly opposite results concern-
ing the validity of the plaintiff's selection of forum; under one standard
the clause would be valid and under the other standard it would be
invalid. Whatever state law turns out to be, then, any departure from
that rule by the federal court would undoubtedly influence a plaintiffs
choice of forum. Under one view of the Erie doctrine, this difference is
of primary concern because it gives rise to the assumed evil of forum
shopping on the part of the plaintiff.

According to another version of the values underlying the Erie doc-
trine (what can be properly described as the "systemic balancing" mod-
el, derived largely from the Supreme Court's decision in Byrd v. Blue
Ridge Rural Elec. Coop., 356 U.S. 525 (1958)) the dangers of forum
shopping have been grossly overstated, and (at least in the procedural
context) are actually relatively trivial. Much more important, under this
theory of the values underlying Erie, are the systemic concerns of fed-
eralism that are necessarily implicated by any Erie choice.

I must candidly acknowledge that the weight of Supreme Court
precedent appears to be on the side of the more litigant-oriented ap-
proach to the Erie question. Both the Court's dictum in Hanna and its
subsequent decision in Walker v. Armco Steel Corp., 446 U.S. 740
(1980), reflect this fact. Nevertheless, it should be noted that the
Court's decision in Byrd has never actually been overruled, and lower
courts have for many years continued to invoke its system-oriented

CASE ONE



NEW ENGLAND LAW REVIEW

standards. Hence, I conclude that the Erie issue in this case should be
resolved by resort to a systemic balancing analysis, because such an
approach properly grounds the Erie doctrine in concerns of federalism.
Such an analysis cannot be conducted, however, absent a full under-
standing of both the current status of Georgia law on the issue at hand
and the policies which that law is intended to foster.

As we understand it, the current state of Georgia law is in flux.
While state supreme court precedent, which has yet to be overruled,
refuses to enforce forum selection clauses, apparently more recent mid-
level state decisions have indicated a willingness to enforce such claus-
es. In ascertaining applicable state law, it is appropriate for a federal
court to assume the role of the state supreme court, rather than that of
a state trial court. If the federal court were to assume the role of a state
trial court it would be bound to enforce existing state supreme court
precedent, even though the state supreme court itself might well choose
to overrule that precedent were it given the opportunity. A state trial
court decision, of course, may be appealed ultimately to the state su-
preme court, while a decision of a federal district court may not. Thus,
if a federal court were to act as a state trial court without the possibili-
ty of review in the state's highest court, a new type of forum shopping
for substantive law on the part of plaintiffs could be created.

I do not believe we are competent at this point to ascertain state law
on the forum selection clause issue. Instead, we need the benefit of a
careful review of that question by an experienced district judge. In
addition to ascertaining the current state of Georgia law, I would direct
the district court to ascertain the policies underlying that law. If the
state would, in fact, enforce forum selection clauses, uncertainty exists
as to the state's underlying policy goal. On the one hand, the state may
do so in order to fulfill the values of individual self-determination that
provide the basis for the freedom of contract in the first place. Under
these circumstances, I believe that the state's interest would extend
beyond the four walls of the courtroom, constituting an important state
substantive policy choice which could be seriously undermined by a
contrary federal common law rule. I would therefore enforce state law.
On the other hand, the state might choose to enforce forum selection
clauses simply out of a "housekeeping" concern for docket control:
enforcement of such clauses has the beneficial procedural effect of
reducing the state's already crowded judicial dockets. If this is, in fact,
the state's policy choice, it would in no way be undermined by a con-
trary rule in federal court. The state's asserted interest, in other words,
would not extend beyond the four walls of its courtroom, and the feder-
al court should be deemed free to determine for itself the validity of
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forum selection clauses.
If it were to be determined that under state law the clause would

not be enforced, the state's policy goal appears clear. The state would
be attempting both to protect its citizens from what amount to contracts
of adhesion and to assure a fair and convenient forum in which its
citizens may effectively vindicate their rights. If so, I believe that a
federal court would be required to enforce that important substantive
policy choice. The interests of federalism dictate such a result.

II. DETERMINING FEDERAL LAW

If it is ultimately decided that federal law controls the validity of
forum selection clauses, I believe a hearing must be held in the district
court in order to determine whether enforcement would effectively de-
prive the plaintiff of a forum. This is the lesson of the Supreme Court's
decision in Carnival Cruise Lines. There, the Court rejected the court of
appeals's finding that plaintiffs lacked a forum, because no such finding
had been made in the trial court. Thus, the Supreme Court in that case
effectively held that such factual determinations must be made at the
trial court level. While there appears to be a strong chance that such a
finding could be made in this case given plaintiffs obviously precarious
position, we must leave that question, in the first instance, to the dis-
trict court.

Case remanded, for proceedings consistent with this opinion.

SILBERMAN, J.*: (reversing)

The judgment below is reversed.
The present case presents a welcome opportunity to both clarify and

revisit the jurisprudence of party autonomy with respect to jurisdiction
and choice of law.

On the issue of whether state or federal law controls the validity of
the forum selection clause in this diversity action, we are presented with
a classic Erie problem. An inquiry into the nature and purpose of forum
selection clauses was avoided by the Supreme Court in Stewart Org.,
Inc. v. Ricoh Corp., 487 U.S. 22 (1988), because the Court found that

* Linda J. Silberman: Professor of Law, New York University School of Law;

B.A. University of Michigan, 1965; J.D. University of Michigan, 1968.
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28 U.S.C. § 1404 (1988), a federal statute with an avowedly procedural
purpose, controlled in the face of a direct collision with state law. Stew-
art, 487 U.S. at 32. However, Justice Scalia, dissenting in Stewart, criti-
cized the majority for its assumption that § 1404 in any way spoke to
the weight to be given to a forum selection clause. Id. at 33-41 (Scalia,
J., dissenting).

No transfer motion has been made in this action,' and thus Stewart
does not control. Indeed, if § 1404 had been invoked and I were in a
position to do so, I would urge the Supreme Court to reconsider the
path it chose in Stewart.

Whether state standards control the validity of forum-selection claus-
es depend in part on the state's reasons for upholding or invalidating
such clauses. As Justice Harlan so astutely observed in his concurring
opinion in Hanna v. Plumer, 380 U.S. 460 (1965): "if the choice of
rule would substantially affect those primary decisions respecting human
conduct which our constitutional system leaves to state regulation ...
Erie and the Constitution require that the state rule prevail, even in the
face of a conflicting federal rule." Id. at 475 (Harlan, J., concurring).

An initial inquiry is to determine what lies behind Georgia's policy
of disregarding forum selection clauses. If the Georgia rule is merely an
attempt to control its own courts' jurisdiction, then it would appear to
fall into the category of housekeeping or procedural rules that should
have no application in a federal court. If, on the other hand, the invali-
dation of forum selection clauses reflects Georgia's protection of resi-
dent consumers in order to allow them to bring suit at home and to
ease the costs of litigation, those seem to be the kind of protective rules
that should be honored by a federal court.' Indeed, it is precisely those
kinds of policies that led Judge Friendly in the Arrowsmith v. United
Press Int'l, 320 F.2d 219 (2d Cir. 1963), to conclude that state and not
federal standards should control amenability to suit in diversity litiga-
tion. Id. at 231.

Further support for the choice of state rather than federal law can be

1. Plaintiff sued in state court in her home state of Georgia; Defendant removed
to federal court and then moved to dismiss on the basis of the forum selection
clause. Presumably, no transfer motion was made in connection with the forum
selection clause because ihe chosen forum is the Vermont state court.

2. It should be noted that some states might make precisely the opposite policy
choice in order to further quite different state policies. See, e.g., N.Y. Gen. Oblig.
Law § 5-1402 (McKinney 1989) (permitting choice of New York forum when non-
resident defendant agrees in contract to submit to jurisdiction in New York, chooses
New York law to govern, and the obligation arises out of a transaction covering at
least one million dollars).
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found in other values reflected in the Erie line of cases. In order to
avoid the forum selection clause, Plaintiff sues in Georgia state court to
take advantage of Georgia policy, which ostensibly invalidates the fo-
rum selection clause and allows Plaintiff to sue in Georgia. If the feder-
al court is free to apply a different federal standard, the result will be
the type of state-federal forum-shopping that Erie was designed to
avoid. Of course, merely having suit in Georgia as opposed to suit in
Vermont may not be the type of outcome difference with which Erie
was concerned. But choice of forum differences are exacerbated by
differing choice of law approaches followed in different fora. That is
evident in the present case, where a choice of law clause in the contract
selecting Vermont law may be critical to the decisive substantive issues
in the case. Certainly, Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S.
487 (1941), would require the federal court to follow the state's choice
of law approach on that question. The choice of law and choice of
forum clauses must be viewed together to reflect Georgia's regulatory
policies against limiting liability in tort cases of this type. When viewed
in this context, there can be little question that Erie requires the federal
court sitting in diversity to honor the state policies. Needless to say, if
Congress should decide, as a matter of its interstate commerce power,
to regulate nationwide ski resorts or to establish federal standards to
govern choice of forum and choice of law clauses in ski-vacation con-
tracts, federal law would trump.3 But the federal standard would then
be the applicable standard in both the state and federal courts.4 Howev-

3. In prior writing I have suggested that courts treat the law governing forum

selection clauses in international cases as a matter of federal common law. In this
context, parochial values of individual states should give way to the need for a uni-
form federal standard in transnational litigation. That standard would then apply in

both state and federal courts. See Linda Silberman, Development in Jurisdiction and
Forum Non Conveniens in International Litigation: Thoughts on Reform and a Pro-
posal for a Uniform Standard, 28 Tex. Int'l L.J. 501, 528-29 (1994); see also,

Andreas F. Lowenfeld, International Litigation and the Quest for Reasonableness
(Hague Academy General Course on Private International Law), 245 Recueil des

Cours 255-91 (1994-1) (urging a uniform federal standard for enforcement of forum
selection clauses in international commercial cases). Note that such an approach goes

further than either The Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972), or

Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585 (1991), both of which are admi-
ralty cases, and do not necessarily speak to situations where the claims in federal
court are based on state law or when international commercial contract cases are

brought in state court.
4. See, e.g, the Supreme Court's recent decision in Allied-Bruce Terminix v.

Dobson, 115 S. Ct. 834 (1995), applying the Federal Arbitration Act to enforce an
arbitration clause in a termite bond-enforceable under the Federal Act-but unen-
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er, in the absence of congressional action to that effect (or a rejuvena-
tion of federal common law in this area), the Georgia standard with
respect to forum selection clauses must control.

II.

On the issue of the validity of this particular forum-selection clause,
enforcement is unlikely under either a state or federal standard. Recent
decisions, such as The Bremen v. Zapata Off-Shore -Co., 407 U.S. 1
(1972) and Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc.,
473 U.S. 614 (1985), which have furthered the cause of party autonomy
and upheld various types of forum-selection clauses, are distinguishable
as involving international commercial matters. Of course, Carnival
Cruise Lines v. Shute, 499 U.S. 585 (1991), does offer the possibility
that forum-selection clauses will be enforced even as against an unwit-
ting consumer. However, in Carnival Cruise Lines, the Court noted the
cruise line's special interest in limiting the fora where a single mishap
could subject the cruise line to litigation in several different fora. Id. at
593. The forum-selection clause as a consolidation device may have
been given particular force in that context. But multi-party litigation
raising common claims is less likely with respect to litigation against
Ski Vacations. Individual plaintiffs with claims against Ski Vacations
are more likely to present different grievances against the potential
defendant.

The Restatement (Second) of Conflicts provides that the parties'
agreement as to the place of the action will be given effect unless it is
unfair or unreasonable. Restatement (Second) of the Conflicts of Laws §
80 (1971). There seems little justification for the selection of Vermont
as the forum. The choice of Vermont seems to be a blatant attempt to
have Vermont law applied (although it is not clear on just what particu-
lar issue). Because Vermont has almost no connection to the parties and
the transaction, the choice of Vermont law does not seem to meet the
standards for upholding a choice of law clause. See Restatement (Sec-
ond) of the Conflicts of Laws § 187 (1971). Again, looked at together,
the choice of forum and choice of law clauses appear to violate the
fundamental policy of Georgia and should not be enforced.'

forceable under an Alabama state statute invalidating predispute arbitration agreements.
The Court in Terminix reaffirmed its decision in Southland Corp. v. Keating, 465
U.S. 1 (1984), holding that the Federal Arbitration Act applies in both federal diver-
sity cases and state courts, and construing the reach of the Federal Arbitration Act to
the limits of the federal commerce clause power.

5. Note the thoughtful attempt by one district judge to implement the policies of
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WEINTRAUB, J.*: (reversing)

Reversed. The forum selection clause and the choice-of-law clause
are unenforceable. State law governs these issues, but there is no reason
to think that, on these facts, Georgia and federal law would produce
different results. The law of Colorado applies in accordance with
Georgia's choice-of-law rules. The motion to dismiss for lack of person-
al jurisdiction is denied.

I. ERIE

A split of authority has arisen between the circuits as to whether the
enforceability of a forum selection clause is determined in diversity
cases by state or federal law. See, e.g., Manetti-Farrow, Inc. v. Gucci
America, Inc., 858 F.2d 509 (9th Cir. 1988) (federal); General Eng'g
Corp. v. Martin Marietta Alumina, 783 F.2d 352 (3d Cir. 1986) (state).
In Stewart Org., Inc. v. Ricoh Corp., 487 U.S. 22 (1988), the Supreme
Court did not resolve this issue because the defendant had moved to

Erie and Van Dusen v. Barrack, 376 U.S. 612 (1964), after transfer on the basis of
a forum selection clause. In Caribbean Wholesales & Serv. Corp. v. US JVC Corp.,
855 F. Supp. 627 (S.D.N.Y. 1994), the plaintiff brought an action to recover for
violation of the Puerto Rico Dealers' Act in state court in Puerto Rico, notwithstand-
ing the distributorship agreement containing choice of law and choice of forum
clauses specifying New York. Defendant removed the case to federal court and the
case was transferred to New York on the authority of Stewart Org., Inc. v. Ricoh
Corp., 487 U.S. 22 (1988). However, on the issue of which choice of law and
ultimately which substantive law should govern the case, the district court had more
difficulty. The transferee judge indicated that it should be the state policies of the
transferor forum that should be respected; therefore, if the state courts in the
transferor forum would not have dismissed the case on the basis of the forum selec-
tion clause, then the choice of law rules of the transferor state should apply. But if
the state courts would have enforced the forum selection clause and dismissed on
forum non conveniens, then the choice of law rules of the transferee state should
govern, since choice of law rules would have played no role. The decision in Carib-
bean tries to give real meaning to the claim that transfers under Stewart should
remain "housekeeping measures" and not continued jockeying between the state and
federal courts for choice of law advantages. Finding that Puerto Rico would not have
enforced the forum selection clause on public policy grounds and would have re-
tained the case, the court determined the choice of law rules of Puerto Rico, the
transferor forum, should apply.

* Russell J. Weintraub: Professor of Law and holder of the John B. Connally
Chair in Civil Jurisprudence, University of Texas at Austin School of Law. Author of
Commentary on the Conflict of Laws (3d ed. 1986 with 1991 supp.); International
Litigation and Arbitration (1994).
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transfer under 28 U.S.C. § 1404(a) (1988). This, the Court held, caused
the issue to be governed by federal § 1404(a) standards under which
the forum selection clause was but one factor to be considered. Here,
because the chosen forum is a Vermont state court, the defendant, in-
stead of moving for a § 1404(a) transfer to another federal court, moves
for dismissal for improper venue. Thus, the Erie fat is back in the fire.
Erie R.R. v. Tompkins, 304 U.S. 64 (1938).

In resolving the Erie problem, the purpose of the state rule is often
the key. If the state rule has a purpose that relates only to the state as
forum-such as a rule that favors dismissal in order to clear crowded
dockets-the rule might well be regarded as inapplicable in another
forum, even in a federal court sitting in the state. The Georgia rule,
now perhaps being displaced, refusing to dismiss a suit brought in
violation of a forum-selection clause, can have no such forum-related
purpose. We find it inconceivable that on a matter so significantly relat-
ed to state views of freedom of contract, state law should not control.

We distinguish those cases in which circuit courts have applied a
federal view of forum non conveniens to dismiss actions, even though
the federal courts were sitting in states that abjure or restrict that doc-
trine. See, e.g., Sibaja v. Dow Chem. Co., 757 F.2d 1215 (11th Cir.),
cert. denied, 474 U.S. 948 (1985). The "public" interest aspect of forum
non conveniens can plausibly be argued to trigger the inherent power of
a federal court to control its docket and refuse to expend its scarce
resources on a matter that could more conveniently be tried elsewhere.
There is no such factor present here. This case can as conveniently,
nay, more conveniently, be tried here as in Vermont. This is true not
only with regard to the private convenience considerations of the par-
ties, but also with regard to the public factors affecting efficient use of
judicial resources.

Because Georgia law controls, it might well be prudent, as Judges
BURBANK and REDISH suggest, to remand this case to the district
judge to receive the benefit of her expertise on that state's law. Alterna-
tively, we might certify the question to the Supreme Court of Georgia.
See Ga. Code Ann. § 15-2-9 (Michie 1994); Ga. S. Ct. R. 37. Plaintiff,
however, is gravely injured and every effort should be made to acceler-
ate the determination of Plaintiff's cause. Remand or certification for
determination of Georgia law would in all likelihood be a waste of
time. There is no reason to think that federal and state standards for
enforcing forum-selection clauses would produce different results in this
case. First, Georgia seems headed toward joining the mainstream on this
issue. Second, even if the Supreme Court of Georgia would reject the
direction assayed by its lower courts, this is a case in which the strong
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federal presumption in favor of forum selection is rebutted. Whatever
the Georgia rule, there is no likelihood that it would enforce a forum-
selection clause that the federal rule would reject. Thus, certification to
the Supreme Court of Georgia may not be possible because we could
not represent that state law is "determinative" of the cause, as is re-
quired by the Georgia statute and rule.

The Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972), stated that
a forum-selection clause should be enforced unless enforcement would
"be so manifestly and gravely inconvenient . . . that it will . . effec-
tively [deprive the plaintiff] of a meaningful day in court," id. at 19; or
the clause was affected "by fraud, undue influence, or overweening
bargaining power," id. at 12; or "enforcement would contravene a
strong public policy of the forum," id. at 15. Each of these reasons for
non-enforcement is present here. Plaintiff's disability erects, if not phys-
ical, then economic, barriers that prevent Plaintiff from going to Ver-
mont; the clause is in an unbargained consumer contract; and enforce-
ment would shock the conscience.

Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585 (1991), applying
economic theory apparently gleaned from the back of a bubble gum
wrapper, enforced the clause buried in the bed-side reading for insomni-
acs on the cruise ticket. An outraged Congress promptly abrogated
Carnival Cruise Lines by amending the Vessel Owner's Liability Act,
46 U.S.C. App. § 183(c), to insert the boldface word in the subsection
outlawing any ticket provision "purporting to lessen . . . the right of
any claimant to a trial by any court of competent jurisdiction." Act of
Nov. 4, 1992, Pub. L. No. 102-587, § 3006, 1992 U.S.C.C.A.N. (106
Stat.) 5039, 5068. The cruise industry thereupon mobilized its lobbyists
and "any" is not there any more. Act of Dec. 20, 1993, Pub. L. No.
103-206, § 309, 1993 U.S.C.C.A.N. (107 Stat.) 2419, 2425.

Be that as it may, Carnival Cruise Lines is distinguishable, even
aside from the circumstance that it was an admiralty matter and this is
not. A forum-selection clause on a cruise ticket might be designed to
protect the shipping company from the draconian prospect of hundreds
of lawsuits in many forums arising out of the same mass disaster. There
is much less likelihood that a skier's claim will be one of many based
on the same event. Furthermore, Justice Blackmun notes that "the Dis-
trict Court made no finding regarding the physical and financial impedi-
ments to the Shutes' pursuing their case in Florida." Carnival Cruise
Lines, 499 U.S. at 594. Here, the finding of plaintiff's heart-wrenching
disability is manifest. Justice Blackmun also states: "Any suggestions of
such a bad-faith motive [to discourage consumers from pursuing legiti-
mate claims] is belied by two facts: petitioner has its principal place of

CASE ONE



NEW ENGLAND LAW REVIEW

business in Florida, and many of its cruises depart from and return to
Florida ports." Id. at 595. Here, defendant's principal place of business
is in New York. The selection of a Vermont forum and Vermont law is
patently designed not only to discourage a suit such as the one before
us, but also to make the suit infeasible. If Vermont wishes to be the
Delaware of ski resorts by winning the race to the bottom, it is with
singular pleasure that we frustrate that ambition.

Eighteen members of the European Union and the European Free
Trade Association value forum selection clauses. Article 17 of their
Convention on Jurisdiction and Enforcement of Judgments (Official
J.E.C. 189, v. 33, July 28, 1990, pp. 1-34, reprinted 29 I.L.M. 1413
[E.U. "Brussels" Convention]; 28 I.L.M. 620 [E.F.T.A. "Lugano" Con-
vention][hereinafter E.U.-E.F.T.A.]) provides wide scope for the parties
to an agreement to select an exclusive forum for litigation of disputes
that may arise between them. Our brethren abroad have more sense,
however, than to extend this freedom to consumer contracts. Section 4
of that same Convention (arts. 13-15) protects the consumer of goods or
services from bargaining away her right to sue at home when "in the
State of the consumer's domicile the conclusion of the contract was
preceded by a specific invitation addressed to [her] or by advertising."
E.U.-E.F.T.A., supra, art. 13(3)(a). The result in Carnival Cruise Lines
might survive the Convention for the Convention's consumer provisions
do "not apply to contracts of transport." E.U.-E.F.T.A., supra, art. 13
3. Of course, the contract in Carnival Cruise Lines could be found not
to be one of transport, but of a different service. I am not sure what.
Perhaps the privilege of stuffing yourself with all the mediocre food
you can eat. In any event, the wise provisions of our European cousins
strengthen our conclusion that this forum-selection clause should not be
enforced.

II. CHOICE OF LAW
For the same reasons, neither we nor the Georgia courts will enforce

the choice-of-law clause in the "Conditions of Contract." Restatement
(Second) of the Conflicts of Laws § 187 cmt. b (1971), provides that
"the forum will scrutinize such contracts (as are contained on tickets)
with care and will refuse to apply any choice-of-law provisions they
may contain if to do so would result in substantial injustice to the
adherent." Id. That comment applies here.

III. JURISDICTION

We also dismiss defendant's 12(b)(2) motion to dismiss for lack of
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personal jurisdiction. The same E.U. and E.F.T.A. Convention provi-
sions protecting the consumer from adhesion forum-selection clauses,
confer jurisdiction over the other party at the consumer's domicile. The
Atlanta travel agency was the defendant's agent for the purpose of
establishing at the consumer's home the contacts (concluding the con-
tract and advertising) that, under the Convention, permit the consumer
to sue the other party there. E.U.-E.F.T.A., supra, arts. 13(3)(a), 14 1.
Surely jurisdiction that our European cousins regard as proper and civi-
lized cannot violate due process, or our Constitution is on its head.

STEIN, J.*: (concurring)

I would deny defendant's motion to dismiss for lack of personal
jurisdiction because the forum selection clause, even if enforceable, does
not divest this Court of jurisdiction. Accordingly, a motion to dismiss
pursuant to Federal Rules of Civil Procedure 12(b)(2) and 12(b)(3) is
not an appropriate mechanism to enforce the clause. Use of this proce-
dure is analytically incoherent and unnecessarily confuses the source of
law governing the enforceability of forum selection clauses in federal
court.

Plaintiff's contention that state, rather than federal, law governs the
present motion is predicated on the distinction between the procedural
posture of this case and that of Stewart Org., Inc. v. Ricoh Corp., 487
U.S. 22 (1988). Stewart resolved definitively that the enforceablilty of a
forum selection clause asserted as grounds to transfer pursuant to 28
U.S.C. § 1404(a) (1988) is governed by federal law. To find a live Erie
issue in the wake of Stewart, plaintiff relies on the fact that defendant
has attempted to enforce the forum selection clause through a motion to
dismiss for lack of personal jurisdiction. In this posture, § 1404(a)
seems to exert no influence, and the court must grapple with the
"relatively unguided" choice between state and federal common law.'
The other members of this Court apparently accept Plaintiff's jurisdic-
tional characterization and therefore assume that defendant's motion to

* Allan R. Stein: Professor of Law, Rutgers School of Law-Camden. I would

like to thank Steve Burbank, Perry Dane, Roger Dennis, Michael Dorf, Richard
Hyland, Larry Kramer, Earl Maltz, Dennis Patterson and Linda Silberman for their
helpful suggestions.

1. Hanna v. Plumer, 380 U.S. 460, 471 (1965). The "relatively unguided Erie
choice" refers to the choice between federal and state procedural law when the
application of federal law is not specifically authorized by federal legislation. Id.
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dismiss for lack of jurisdiction is the appropriate procedural mechanism
to enforce the forum selection clause. That assumption confuses, I con-
tend, rather than clarifies, the choice of law.

In this case, the parties have entered into an agreement that all
disputes between them will be resolved in the state courts of Vermont.
Plaintiff was allegedly injured at defendant's ski facility in Colorado
and, in violation of the agreement, has filed suit in the state courts of
Georgia. Defendant removed to federal court, and then moved to dis-
miss for lack of personal jurisdiction and venue. The law of Georgia
traditionally held that forum selection clauses were unenforceable (al-
though there is some indication that the law may be changing). Thus,
the key issue for the rest of the court is whether the federal courts may
extend the federal common law position developed in the admiralty
context2 and dismiss in favor of the Vermont state forum notwithstand-
ing Georgia law to the contrary.

I have previously argued that state law has a central role to play in
court-access questions not governed by federal statute. See Allan R.
Stein, Erie and Court Access, 100 Yale L.J. 1936 (1991). I do not want
to replay those arguments here. Instead, I conclude that this is not, in
fact, an "unguided" Erie choice. I would hold that the federal transfer
statute (28 U.S.C. § 1404(a)) provides the exclusive mechanism for
interstate venue adjustments. If such a motion were granted, and that
defendant still wanted to get into the Vermont state court, it should take
that up with the Vermont federal court.

My reasons for this conclusion are complicated and require an un-
derstanding of the various ways that the parties might seek to enforce
the forum selection clause, and the interrelationship between those en-
forcement mechanisms.

One way or another, it is likely that the motion under consideration
will not be dispositive of the parties' rights under the forum selection
clause. If the Court disregards state law and enforces the forum selec-
tion clause through dismissal per defendant's Rule 12 motion, Plaintiff
is free to refile in Georgia state court. As a jurisdictional dismissal, that
disposition is without prejudice to refiling in a different jurisdiction,
namely the Georgia state courts.3 At that point, having been educated

2. See Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585 (1991); The Bremen
v. Zapata Off-Shore Co., 407 U.S. 1 (1972); .

3. Federal Rule of Civil Procedure 41(b) provides that dismissals for lack of
jurisdiction are not adjudications upon the merits. Such dispositions are, accordingly,
without prejudice to refiling. Costello v. United States, 365 U.S. 265 (1961) (case
dismissed on jurisdictional basis does not create res judicata bar to subsequent suit).
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by the first go-around, plaintiff would undoubtedly attempt to join a
non-diverse defendant to defeat removal.

Alternatively, if the majority of this Court are correct in asserting
that state law may govern outside of 28 U.S.C. § 1404 (as I believe
they are), the Court will probably deny the motion to dismiss. At that
point, defendant would undoubtedly move to transfer to federal court in
Vermont pursuant to § 1404 rather than litigate in federal court in
Georgia.4 Given the holding of Stewart, the Court would be hard-
pressed not to give the forum selection clause at least some consider-
ation in deciding the transfer motion notwithstanding Georgia law.'

Thus, permitting a litigant to enforce a forum selection clause
through a jurisdictional dismissal will not, as a practical matter, resolve
the rights of the parties under that clause and will only encourage fur-
ther preliminary maneuvering. But even if enforcement of the forum
selection clause through a jurisdictional dismissal did settle the question,
I do not believe that it would be appropriate.

In my view, the forum selection clause in question in fact creates
two separate covenants raising distinct choice-of-law questions: a "hori-
zontal covenant"-the agreement to litigate in Vermont; and a "vertical
covenant"-the waiver of the right to file in or remove to federal court
there. Neither, I suggest, generates a jurisdictional defect. Accordingly, a

Cf., Chick Kam Choo v. Exxon Corp., 486 U.S. 140 (1988) (vacating, on anti-injunc-
tion act grounds, injunction against Texas state action filed after forum non conveni-
ens dismissal from federal court); Parsons v. Chesapeake & 0. R.R., 375 U.S. 71
(1963) (state forum non conveniens dismissal does not require transfer from district
court sitting in state).

4. Besides moving the case to a federal rather than state forum, the principal
tactical difference between a § 1404(a) transfer and a 12(b)(2) dismissal is that a
transfer will not affect the substantive law applied to the case. Under Van Dusen v.
Barrack, 376 U.S. 612 (1964), the transferee court must apply the same law that
would have been applied by the transferror court. Obviously if the case were dis-
missed and refiled in Vermont, plaintiff would have no assurance that Vermont would
apply the same law as Georgia.

5. There is, of course, no guarantee that the court will choose to transfer pursu-
ant to § 1404(a). First, the court may be concerned that since the contract did not
call for litigation in federal court at all, transfer to a federal court would not be
giving effect to the contract. As discussed below, I do not believe that concern is
well founded. Moreover, if there were no other significant connections with Vermont,
transfer may be denied notwithstanding the forum selection clause, as occurred in
Stewart following remand. See Stewart Org., Inc. v. Ricoh Corp., 696 F. Supp. 583,
588-89 (N.D. Ala. 1988). Given the fact that plaintiff's claim arose in Colorado, and
bore little relation to Vermont, the transfer motion could well be denied on this
basis.
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motion to dismiss pursuant to Rule 12 is an inappropriate mechanism to
enforce the agreement.

Once it is recognized that the forum selection clause does not create
a jurisdictional problem, the range of appropriate enforcement mecha-
nisms under federal practice narrows considerably. The procedural
mechanism selected will have a direct impact on the law applicable to
the motion.

The horizontal covenant, I argue, should be enforced domestically6

through the procedural mechanism best suited for that purpose, namely
§ 1404(a). Pursuant to Stewart, federal law will control the enforceabili-
ty of that part of the forum selection clause.

While there is some division of authority on the question, had the
contract simply said that the parties agree to litigate in Vermont, with-
out specifying a state forum, many courts would now treat enforcement
of that provision as within the exclusive domain of § 1404(a).'

Prior to Stewart, a myriad of mechanisms were commonly em-
ployed, including motions under Federal Rules of Civil Procedure
12(b)(1) (subject-matter jurisdiction dismissal), 12(b)(2) (personal juris-

6. International choice of forum clauses raise different problems since the alter-
native forum is outside the reach of § 1404, which authorizes transfer to United
States district courts only. Thus, § 1404 could not be used to even partially enforce
international forum selection clauses.

7. See, e.g., Haskel v. The FRP Registry, Inc., 862 F. Supp. 909 (E.D.N.Y.
1994) (refusing to enforce forum selection clause through 12(b)(3), but granting sua
sponte transfer pursuant to § 1404(a)); Wieczenski v. The Brake Shop, 1994 WL
111082 (D.N.J. Mar. 28, 1994) (forum selection clause properly enforced through §
1404, not § 1406); National Micrographics Systems, Inc. v. Canon U.S.A., Inc., 825
F. Supp. 671 (D.N.J. 1993) (forum selection clause not properly raised by motion to
dismiss for improper venue); Creditors Collection Bureau, Inc. v. Access Data, Inc.,
820 F. Supp. 311 (W.D. Ky. 1993) (same). Accord, David H. Taylor, The Forum
Selection Clause: A Tale of Two Concepts, 66 Temple L. Rev. 785 (1993). There are
numerous cases to the contrary, as well. See, e.g., Pant v. Princess Cruises, Inc.,
1994 WL 539277 (S.D. Ohio Aug. 11, 1994) (12(b)(3) dismissal of action filed in
violation of forum selection clause); Riley v. Kingsley Underwriting Agencies, Ltd.,
969 F.2d 953 (10th Cir. 1992) (forum selection clause properly considered as venue
defect in non-stipulated forum); Medoil Corp. v. Citicorp., 729 F. Supp. 1456, 1457
n.1 (S.D.N.Y. 1990) (same); 15 Charles A. Wright, et al., Federal Practice &
Procedure § 3827 n.8 (1986) ("[a]lthough the courts have differed on how to treat a
motion to transfer on the basis of a forum selection clause, 'such a transfer is more
appropriately treated under section 1406 . . . the nature of a motion to enforce a
forum selection clause is that venue is wrong in the first instance."' (quoting
Hoffman v. Burroughs Corp., 571 F. Supp. 545, 551 (N.D.Tx. 1982))); Richard D.
Freer, Erie's Mid-Life Crisis, 63 Tul. L. Rev. 1087, 1118 (1989) (arguing that §
1406 is appropriate enforcement mechanism for forum selection clauses).
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diction dismissal), 12(b)(3) (improper venue dismissal), and 28 U.S.C. §
1406 (transfer for improper venue).' The use of these devices is depen-
dent on the defendant's ability to characterize the problem generated by
the breach of the forum selection clause as "jurisdictional." That is to
say, unless the forum selection clause actually divests a court of its
statutory authority to adjudicate the dispute, the use of these devices is
questionable.

Stewart strongly implies that such a jurisdictional characterization is,
in fact, inappropriate. In Stewart, defendant moved to transfer the case
out of Alabama to New York, the venue stipulated in the forum selec-
tion clause, pursuant to § 1404(a), or in the alternative, to dismiss or
transfer pursuant to § 1406. The domains of the two provisions appear
to be mutually exclusive.' Section 1404 is available to transfer cases
from courts that have proper jurisdiction and venue," while § 1406
provides for transfer or dismissal from "a district in which is filed a
case laying venue in the wrong division or district." Id. While the Su-
preme Court did not address the matter directly, the Court did note that
"[t]he parties do not dispute that the District Court properly denied the
motion to dismiss for improper venue . . . because respondent apparent-
ly does business in the Northern District of Alabama." Stewart, 487
U.S. at 28 n.8. In other words, the forum selection clause did not ren-
der defective an otherwise appropriate venue. That statement should
logically preclude all motions predicated on the theory that the original
court lacks jurisdiction or venue by virtue of the forum selection clause.
Accord, David H. Taylor, The Forum Selection Clause: A Tale of Two
Concepts, 66 Temple L. Rev. 785, 830 (1993).

Moreover, the Supreme Court's attitude toward the forum selection
clause in Stewart was completely at odds with the view that the parties
had contractually stripped the Alabama court of authority. The central
holding of the opinion is that the forum selection clause is but one of
numerous factors that a court must consider in deciding whether a
transfer is "in the interest of justice:"

8. See Note, Viva Zapata! Toward a Rational System of Forum-Selection Clause

Enforcement in Diversity Cases, 66 N.Y.U. L. Rev. 422, 445-447 (1991) and cases
cited therein. The Note persuasively argues that none of the current enforcement
mechanisms is appropriate and suggests legislation to provide a motion specifically to
enforce forum selection clauses.

9. Accord, Federal Practice & Procedure, supra, at 264, (citing Liaw Su Teng
v. Skaarup Shipping Corp., 743 F.2d 1140, 1147 (5th Cir. 1984)).

10. Id. See generally, David E. Steinberg, The Motion to Transfer and the Inter-

ests of Justice, 66 Notre Dame L. Rev. 443 (1990).
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Section 1404(a) directs a district court to take account of factors other
than those that bear solely on the parties' private ordering of their
affairs. The district court also must weigh in the balance the conve-
nience of the witnesses and those public-interest factors of systemic
integrity and fairness that, in addition to private concerns, come under
the heading of "in the interest of justice." It is conceivable in a particu-
lar case, for example, that because of these factors a district court
acting under § 1404(a) would refuse to transfer a case notwithstanding
the counterweight of a forum-selection clause, whereas the coordinate
state rule might dictate the opposite result. . . . The forum-selection
clause, which represents the parties' agreement as to the most proper
forum, should receive neither dispositive consideration (as respondent
might have it) nor no consideration (as Alabama law might have it),
but rather the consideration for which Congress provided in § 1404(a).

Stewart, 487 U.S. at 30-31 (citations omitted).
Stewart thus makes clear that while the statutory venue and jurisdic-

tion provisions may be supplemented by private ordering," such pri-
vate ordering does not strip the court of the statutory authority that it
otherwise possesses. The forum selection clause simply renders the
stipulated forum a potentially preferable venue. While a court may
choose to honor a forum selection clause, it is not because the court is
without jurisdiction to adjudicate. 2 Indeed, if the stipulated forum
lacks other affiliation with the litigation, the courts will deny enforce-
ment of the clause and retain jurisdiction. Thus, the whole structure of
§ 1404 and practice thereunder makes clear that the parties do not con-
tractually divest the transferror court of jurisdiction. 3 Logically then, a

11. Jurisdiction by consent is one of the most time-honored bases for personal ju-
risdiction. It is recognized in Pennoyer as an exception to its holding that a state
only may exert jurisdiction over persons or property present within its borders.
Pennoyer v. Neff, 95 U.S. 714, 735 (1878). Volitional affiliation with a forum now
forms the core of modern "purposeful availment" doctrine in the law of personal
jurisdiction. See generally, Allan R. Stein, Styles of Argument and Interstate Feder-
alism in the Law of Personal Jurisdiction, 65 Tex. L. Rev. 689 (1987).

12. Cf, Foster v. Chesapeake Ins. Co., 933 F.2d 1207, 1212 n.7 (3d Cir. 1991)
(enforceability of forum selection clauses under Bremen is "predicated on the notion
that while the federal court has subject jurisdiction, it should decline to exercise it");
Wm. A. Mueller & Co. v. Swedish Am. Line, Ltd, 224 F.2d 806, 808 (2d Cir. 1955)
(while reasonable forum selection clauses may be enforceable, "the parties by agree-
ment cannot oust a court of jurisdiction otherwise obtaining: notwithstanding the
agreement, the court has jurisdiction").

13. This is also why any motion to remand from Georgia federal to Georgia state
court should be denied; the Georgia federal court does have jurisdiction. It may
choose to use that jurisdiction to enforce the forum selection clause, and remanding
to the Georgia state court would not be an appropriate enforcement. The clause does
not render the Georgia state court a preferable forum.
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case transferable pursuant to § 1404(a) ought not be amenable to a
jurisdictional or venue dismissal.

However, as perceptively noted by Professor David Taylor, the Su-
preme Court's decision in Carnival Cruise Lines did muddy the proce-
dural waters. See Taylor, supra, at 842-49. In that case, the defendant
was apparently permitted to enforce a forum selection clause pursuant to
28 U.S.C. § 1406 even though the forum selection clause in question
could have been satisfied by transfer to a Florida federal court pursuant
to § 1404(a). Section 1406 is only available where the transferor court
lacks venue or jurisdiction, see generally, 15 Charles A. Wright, et al.,
Federal Practice & Procedure 263-64 (1986), thus suggesting that the
forum selection clause generated such a defect. The procedural posture
of the case, however, suggests that the case, in this regard, may be an
anomaly, and should not be read as a repudiation of Stewart's charac-
terization of forum selection clauses as non-jurisdictional.

Defendant in Carnival Cruise Lines moved to dismiss for lack of
personal jurisdiction because it lacked contacts with Washington, or in
the alternative to transfer to Florida pursuant to § 1406. The district
court dismissed for lack of personal jurisdiction over the defendant in
Washington. The court of appeals reversed the jurisdictional ruling, and
further rejected enforcement of the forum selection clause, an issue not
addressed by the district court. The court of appeals found the clause
unenforceable under the under the Bremen standard of reasonableness
controlling in Admiralty. Without discussing the procedural mechanism
employed by defendant, the Supreme Court concluded that the clause
was enforceable under the Bremen standards and reversed. However, its
reversal simply undid the court of appeals's own reversal, thus leaving
intact the district courts original jurisdictional dismissal. See, Taylor,
supra, at 848.

As the Supreme Court never considered the personal jurisdiction
issue, its intent could not have been to resolve the case on that basis.
However, no court in Carnival Cruise Lines, in fact, ordered that the
case be transferred. See Patrick J. Borchers, Forum Selection Agree-
ments In the Federal Courts After Carnival Cruise: A Proposal for
Congressional Reform, 67 Wash. L. Rev. 55, 74-75. (1992); Taylor,
supra, at 847-49. The most reasonable reading of Carnival Cruise Lines
then, is that the Court never addressed whether forum selection clauses
generate jurisdictional defects sufficient to justify enforcement outside of
§ 1404.14

14. Accord Haskel, 862 F. Supp. at 914 ("Carnival Cruise left open the question
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Accordingly, it is relatively clear that § 1404 should provide the
exclusive mechanism to move a case from one federal court to another
where the first court has appropriate statutory jurisdiction and venue.
Can it be then, that the specification of a state forum in the forum-
selection clause changes all of this? If a contract specifying litigation in
Federal Court B does not divest Federal Court A of jurisdiction, a state
forum selection clause can be no more debilitating. While one may
question whether § 1404 may be employed to transfer a case to a feder-
al court when the forum selection clause calls for a state forum, the
intra-federal cases ought to foreclose any jurisdictional dismissal based
on a forum selection clause.

Some courts have held that if the clause does not technically divest
the court of jurisdiction, then at least it is enforceable via a motion to
dismiss on the merits pursuant to Rule 12(b)(6). 5 Such a characteriza-
tion, I believe, is even less persuasive than the jurisdictional one. While
the filing of a complaint in Georgia may well have been in breach of
contract, it did not render the underlying complaint unredressable. In-
deed, a 12(b)(6) dismissal that did not otherwise stipulate would be
treated as a judgment on the merits pursuant to Rule 41(b), an indefen-
sible consequence. Of course, the court could choose to stipulate that
the dismissal was without prejudice. But that would represent an ac-
knowledgment that the court was searching for the appropriate way to
enforce the clause, and that 12(b)(6) does not quite fit. Taylor, supra, at
798; accord, Note, Viva Zapata! Toward a Rational System of Forum-
Selection Clause Enforcement in Diversity Cases, 66 N.Y.U. L. Rev.
422, 445-447 (1991).

There is one plausible enforcement mechanism other than § 1404(a)
that might be employed: the common law doctrine of forum non conve-
niens. That device is used by federal courts to dismiss claims more
appropriately brought in a foreign country. Since § 1404(a) is generally
thought to preempt forum non conveniens practice where the alternative
forum is in the United States, 16 there are virtually no federal cases that

of whether a forum selection clause should be enforced through dismissal or transfer.
It did not appear that the Court intended to overrule Stewart."); Taylor, supra, at
847.

15. See, e.g., Lambert v. Kysar, 983 F.2d 1110, 1113 n.2 (1st Cir. 1993) (motion
to dismiss on basis of forum selection clause must be brought under 12(b)(6) rather
than 12(b)(3)); Crescent Int'l., Inc. v. Avatar Communities, Inc., 857 F.2d 943 (3d.
Cir. 1988);

16. See Federal Practice & Procedure, supra, § 3828, at 278 ("The doctrine of
forum non conveniens has only a limited continuing vitality in federal courts."). Cf.,
Doran v. City of Clearwater, 814 F. Supp. 1077 (D. Fla. 1993) (refusing to remand
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use forum non conveniens domestically. Conceptually, however, forum
non conveniens fits better than the other devices. Forum non conveniens
is predicated on the existence of jurisdiction and venue in the original
forum; like § 1404, it is specifically designed to mediate between com-
peting jurisdictional claims. Moreover, since the alternative forum in the
case of a state forum selection clause is not in the federal system, the
preemptive impact of § 1404 is not necessary.

Nevertheless, I would argue that forum non conveniens ought not be
employed in this context. First of all, invocation of a doctrine that is
generally considered preempted by federal statute can only introduce
confusion into an already devilishly complex area. The uniformity
achieved by consolidating enforcement into a single procedural mecha-
nism would seem to be well worth whatever marginal infringement it
imposes on state regulatory prerogatives. Remember that any state rule
against enforcement of. forum selection clauses will be defeated if the
case is subsequently transferred pursuant to § 1404 in any event.

The primary impact of procedural consolidation will be to subject all
forum selection clauses to a single federal standard independent of
where the claim is filed and of how defendant frames the motion. This
is a particularly compelling benefit. Not only does enforcement outside
of § 1404(a) encourage the kind of forum shopping for state law evi-
dent here, but it facilitates the development of inconsistent federal law.
Currently, different federal standards are applied to forum selection
clauses depending on whether or not enforcement is sought under §
1404(a). In Stewart, the courts ultimately declined to enforce a bar-
gained-for clause between two commercial parties because the stipulated
forum lacked significant connection with the litigants. Yet in Carnival
Cruise Lines, the Court enforced a boiler-plate clause against a consum-
er. As noted by several commentators, any inconsistencies in the ap-
proach to forum selection clauses evident in Stewart as compared to
Carnival Cruise Lines are exacerbated by the procedural distinctions
between the two cases: because Carnival Cruise Lines arose in the §
1406 context, the Court did not focus on the full range of factors rele-
vant to a § 1404(a) transfer. See Borchers, supra, at 75; Taylor, supra,
at 845-47. Procedural consolidation will lead to greater substantive
uniformity.

More significantly, if one accepts my characterization of the forum
selection clause as creating two separate covenants, the horizontal com-

to state court on Jbrum non conveniens grounds since "[t]he field of that doctrine is
now entirely occupied by 28 U.S.C. § 1404(a)").
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ponent ought to be preempted by § 1404 since that covenant can be
fully enforced by transfer. Note that in asserting that the contract is
comprised of two separate covenants I am not making a claim about the
intent of the parties, or the severability of those covenants under con-
tract law. Rather, I am making an observation about the enforceability
of two different aspects of the contract in federal court. Moving the
case from one part of the country to another has different implications
for the federal courts than divesting the federal courts of jurisdiction
altogether. Distinguishing those two aspects clarifies the source of gov-
erning law and simplifies enforcement. The federal courts have a mech-
anism to move cases horizontally. The fact that further proceedings will
be necessary to give full effect to the contract, i.e., a remand (of sorts)
from the transferee court, is not sufficient justification to abandon that
mechanism.

Why not use § 1404(a)? One possible objection may be that since
the clause does not stipulate a Vermont federal forum, transfer would
not be an appropriate enforcement of the clause. There are two power-
ful responses of concern. First, as demonstrated by Stewart, the issue in
a § 1404 transfer is whether it is in the "interest of justice" to transfer,
not per se whether to enforce the contract. As between a Georgia and
Vermont federal forum, it may be preferable to litigate in the state the
parties anticipated litigating in, even if the case does not end up in the
precise court agreed to in the contract. It would be at least as compel-
ling as transferring to a contractually-stipulated federal forum in Ver-
mont.

Moreover, the case still may find its way into the Vermont state
courts. If the courts follow my approach of bifurcating the enforcement
of the contract, transfer to Vermont federal court is not inconsistent
with enforcing the precise terms of the contract; it is simply the first
step.

While enforceability of the vertical covenant is not currently before
this Court, it is appropriate to examine that issue now in order to deter-
mine the propriety of bifurcating enforcement of the clause.

Assuming the case would be transferred to the Vermont federal
court, that court will then have to decide whether to enforce the vertical
covenant and send the case to the Vermont state court. The order at
that point could not technically be a "remand" since there is no docket
in Vermont, and the court would not be remanding or returning the
case to the court from which it was removed. 7 However, the court

17. Section 1447 authorizes a remand "to the State court from which it was re-
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could still enforce the vertical covenant by entering a conditional forum
non conveniens dismissal." Since no federal statute covers this vertical
transfer of authority, there is no preemption problem, as there might
have been had the same motion been granted by the Georgia federal
court. Moreover, by isolating the vertical component, the choice-of-law
governing the vertical covenant is clarified."

moved." Thus, a court may not, under the statute, remand a case to a court from
which it was not removed. See Bradgate Assocs. v. Fellows, Read & Assocs., 999
F.2d 745, 750 (3d Cir. 1993) (court may not remand portion of case filed originally
in federal court).

18. This device is typically employed in international forum non dismissals. The
case is dismissed on the condition that defendant makes himself amenable to suit in
the alternative forum. See, e.g., In re Union Carbide Corp. Gas Plant Disaster at
Bhopal, India, 809 F.2d 195, 203 (2d Cir. 1987) (upholding conditions placed on
forum non conveniens dismissal that defendant submit to personal jurisdiction in India
and waive any personal jurisdiction objection). In this case, the problem is not
defendant's amenability, but rather Plaintiff's willingness to pursue the claim in
Vermont rather than in a Georgia state court. Thus, the court could threaten to
reassert jurisdiction if Plaintiff reinitiated the claim anywhere other than in the Ver-
mont courts. Alternatively, the defendant could initiate a declaratory judgment pro-
ceeding in Vermont.

A similar device is employed in certain forms of "abstention" where the feder-
al court deems it appropriate for the parties to pursue their claims, at least initially,
in state court. See, e.g., Colorado River Water Conservation Dist. v. United States,
424 U.S. 800 (1976). This power was cited in support of the ALl Complex Litiga-
tion Project provision to transfer certain federal cases to state court. ALI Complex
Litigation Project Proposed Final Draft § 4.01 (April 5, 1993). See Linda S.
Mullenix, Complex Litigation Reform and Article III Jurisdiction, 59 Fordham L. Rev.
169, 214-18 (1990).

19. My colleague, Professor Perry Dane, has suggested that the isolation of the
vertical covenant is, in fact, illusory. Once the federal court decides to enforce the
vertical covenant and return the case to state court, the horizontal component comes
into play again; the court must choose which state court to "return" the case to. The
decision to conditionally dismiss in favor of a Vermont state court rather than re-
mand back to the Georgia state court thus replicates the dilemma posed by
defendant's original 12(b)(3) motion in Georgia federal court. Section 1404 has not
resolved enforcement of the horizontal covenant, since that only settled where the
case would be tried in the federal system.

While this is a powerful critique, it is, I believe, predicated on the assumption
that the vertical covenant creates a jurisdictional defect. There is no reason to return
the case to the Georgia state court. The vertical covenant does not divest the federal
courts of jurisdiction; rather, it renders the Vermont state court a preferable venue
over the Vermont federal court. No reasonable construction of the forum selection
clause renders the Georgia state court preferable to either the Vermont state or
federal courts. Accordingly, it would not be an appropriate enforcement of the verti-
cal covenant to remand to the Georgia state court, just as it would have been inap-
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There is, I believe, a strong case to made for treating the vertical
covenant as a matter of federal law, particularly following transfer to
Vermont federal court. Note that following the transfer, the choice of
forum is no longer between a federal forum and a Georgia state court.
Rather, it is between a federal and Vermont state court. Accordingly,
Georgia, the source of any applicable state law on the question under
Van Dusen would neither be vested nor divested of jurisdiction as a
consequence of the vertical covenant. Any interest that it has in the
case at this point would have to be derived from an interest in the
substantive rights of the parties under the contract, as opposed to the
mere "procedural" interest in regulating access to its own courts. Ac-
cordingly, it may not be at all clear that Georgia would apply its own
law outlawing forum selection clauses to this transaction, or would be
constitutionally permitted to do so. 20

Given Plaintiffs residence in Georgia, it may be that Georgia does
have a legitimate interest in preventing its residents from being subject-
ed to oppressive terms in contracts of adhesion. But where is the "op-
pression" now? The primary consequence of the vertical covenant at
this point will be to direct on which side of the street the litigation will
occur.21 It may well be that Georgia would not disapprove of forum
selection clauses that did not have any interstate consequences.22 In

propriate for the Georgia federal court to remand there. The vertical covenant only
makes sense in the context of asking whether the case should be tried in state or
federal court in Vermont. Put in other words, while the horizontal covenant might be
given effect independent of the vertical covenant, the converse is not true. According-
ly, the Vermont federal court does not have to choose where to "remand" the case.
If the vertical covenant is to be enforced, there is only one reasonable choice.

20. But see Ferens v. John Deere Co., 494 U.S. 516 (1990) (applying Mississippi
statute of limitations to tort action arising in Pennsylvania but transferred from Mis-
sissippi federal court).

21. There may be some impact of the applicable law since the federal court
under Van Dusen will be bound to apply the law of the transferror court, namely
Georgia law. The Vermont state court, in contrast, will be free to apply its own
choice of law. The hypothetical record stipulates that Georgia normally enforces
choice of law provisions. Thus, it appears that under the contract, Vermont law will
apply to the substantive issues regardless of whether the case is heard in state or
federal court. A significant change in the applicable law resulting from dismissal
would create a more complex problem and might conceivably justify retention of
jurisdiction in the federal court.

22. A similar distinction might be gleaned from the Alabama "ouster doctrine" at
issue in Stewart. The state law against forum selection clauses only applied to con-
tracts specifying a forum outside of Alabama. See Redwing Carriers, Inc. v. Foster,
382 So. 2d 554, 556 (Ala. 1980). Thus, the state's concern over forum selection
clauses only extended to those provisions that had interstate consequence.
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other words, its outlaw of horizontal covenants is not dispositive of its
attitude toward vertical covenants.

Moreover, it would be hard to say there is, in fact, any state law on
the enforceability of the vertical covenant. A covenant requiring litiga-
tion in federal court would either be self-executing by the parties'
choice to file or remove to federal court, or unenforceable in the event
federal jurisdiction did not otherwise exist.23 A covenant requiring liti-
gation in state court would only be breached by litigation in the federal
courts. Thus, any law on the enforceability of vertical covenants would
necessarily be made by federal courts. While in theory, the question
may still be a matter of "state law," there will not be any state law to
consult. It thus seems a bit silly to direct the federal court to this non-
existent state law.24

Conversely, there would appear to be a particular federal interest in
deciding whether parties may waive their right to a federal forum. The
federal courts will absorb the costs of a no-waiver rule, and the federal
interest in providing a diversity forum could be sacrificed by a pro-
waiver rule.

In fact, federal law seems to be quite comfortable with waivers of
federal jurisdiction. A party who fails to file a removal petition within
the statutory twenty day period, as provided by 28 U.S.C. § 1447
(1988), unilaterally waives their right to a federal tribunal. Contractual
waivers of jurisdiction are routinely enforced through the Federal Arbi-
tration Act,25 as well as through the Bremen doctrine in admiralty. 26 It
is hard to see why the contractual waiver here would be any more
problematic.2" Indeed, the federal courts routinely remand cases re-

23. Insurance Corp. of Ireland v. Compagnie Des Bauxites De Guinee, 456 U.S.
694, 702 (1982) ("no action of the parties can confer subject-matter jurisdiction upon
a federal court").

24. But see Marrese v. American Academy of Orthopaedic Surgeons, 470 U.S.
373 (1985) (federal court must determine whether state court would bar on res
judicata grounds federal antitrust claim asserted after unsuccessful state litigation even
though state court lacks subject-matter jurisdiction over federal antitrust claims).

25. 9 U.S.C. §§ 1-208. Enforcement of an arbitration agreement necessarily pre-
cludes the exercise of federal jurisdiction over the case.

26. When an action is dismissed in favor of a foreign forum, the court, in effect,
recognizes that there is no inalienable "right" to a federal adjudication.

27. But see Linda S. Mullenix, Another Choice of Forum, Another Choice of
Law: Consensual Adjudicatory Procedure in Federal Court, 57 Fordham L. Rev. 291,
332 (1988) (arguing against remand of cases filed in violation of forum selection
clauses) [hereinafter Another Choice of Forum]; see also Taylor, supra, at 851-52
(arguing that procedural waivers and arbitration agreements are distinguishable from
agreements in advance of litigation to transfer authority from the federal to state
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moved from state court in violation of a forum-selection clause without
consulting the forum-state law, at least where the parties have manifest
an unequivocal intent to waive their rights to a federal forum.28

So where does that leave us? Notwithstanding the Georgia law
against forum selection clauses, defendants are accorded an opportunity
through this bifurcated procedure to enforce the provision and litigate in
the Vermont state courts.

This is perhaps an odd conclusion for someone who has argued in
the face of black-letter law that state law should exert a greater influ-
ence on federal court access than is generally acknowledged.29 It seems
to me, however, that the Supreme Court already crossed that bridge in
Stewart. If Congress indeed wanted to preempt state forum-selection law
in the § 1404 context, and if § 1404 generally preempts forum non
conveniens, could it possibly be appropriate to circumvent that combina-
tion by the expediency of characterizing defendant's initial motion as
"jurisdictional" or by some other procedural sleight of hand?

The jurisdictional characterization prolongs the inevitable. If defen-
dant loses its motion to dismiss, it will make a § 1404(a) motion any-

courts).
28. See, e.g., Milk 'N' More, Inc. v. Beavert, 963 F.2d 1342 (10th Cir. 1992);

Foster v. Chesapeake Ins. Co., 933 F.2d 1207 (3d Cir. 1991); Karl Koch Erecting
Co. v. New York Convention Ctr. Dev. Corp., 838 F.2d 656, 659 (2d Cir. 1988);
Pelleport Investors, Inc. v. Budco Quality Theaters, Inc., 741 F.2d 273, 280-81 (9th
Cir. 1984). But see Mullenix, supra, Another Choice of Forum, at 339 (arguing that
there is "high probability that the federal court will not enforce the forum clause so
as to order a remand of the litigation to state court"). I do not read the cases cited
by Professor Mullenix as supportive of her claim that there is federal hostility to
vertical covenants. Most of the cases she cites are refusals to enforce forum selection
clauses calling for litigation in other states, and are thus inapposite. See, e.g., Cutter
v. Scott & Fetzer Co., 510 F. Supp. 905 (E.D. Wis. 1981); Lulling v. Barbaby's
Family Inns, Inc., 482 F. Supp. 318 (E.D. Wis. 1980). In other cases, the contract
did not clearly specify exclusive jurisdiction in the state forum. See, e.g., Proyecfin
de Venezuela, S.A. v. Banco Indus. de Venezuela, S.A., 760 F.2d 390 (2d Cir. 1985);
First Nat'l City Bank v. Nanz, Inc., 437 F. Supp. 184 (S.D.N.Y. 1975). In another
case, the court declined to remand because the plaintiff was not a party to the forum
selection clause relied upon. See Transure, Inc. v. Marsh & McLennan, Inc., 766
F.2d 1297, 1299 n.1 (9th Cir. 1985). Professor Mullenix does not, in fact, cite any
cases where the federal court declined to enforce an unequivocal waiver of federal
jurisdiction.

29. As I acknowledged in an earlier article urging federal conformity to state
forum non conveniens doctrine in some circumstances: "[v]irtually no federal court
has considered itself bound by doctrines providing greater court access than would be
granted by federal law." Allan R. Stein, Erie and Court Access, 100 Yale L.J. 1936,
1938 n.5 (1991).
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way. As a matter of sound judicial administration, if nothing else, it
seems to me prudent to cut to the chase.

There is also a substantial fringe benefit to my approach that is,
ironically, relatively protective of state law. Given the federal courts'
propensity to federalize all questions regarding federal court-access, 30

the real risk of permitting enforcement of forum selection clauses out-
side of § 1404(a) is not that state law will play too great a role, but
that federal common law will run amok. While I am critical of this
trend, there is no denying that most federal courts, given the procedural
opportunity, would extend federal common law developed in the admi-
ralty context to diversity cases, rather than consult state law."

Consolidating federal enforcement of forum selection clauses under §
1404(a) substantially buffers the excesses of free-standing federal com-
mon law evident in Carnival Cruise Lines. That decision has been
widely condemned as an unreflective enforcement of an unconscionable,
unbargained-for, boiler-plate forum selection clauses.3 2 As several com-
mentators have noted, that approach was facilitated by the procedural
posture of the question. Because the issue was not raised in the context
of § 1404(a), the Carnival Cruise Lines Court did not have to consider
whether transfer was "in the interest of justice," the standard for trans-
fer under § 1404(a). Borchers, supra, at 86 n.9; Taylor, supra, at 845-
46. Rather, the question was simply whether the contract should be
enforced. Whether or not Carnival Cruise Lines represented an appropri-
ate application of the Bremen reasonableness standard, it is clear that

30. See, e.g., Manetti-Farrow, Inc. v. Gucci Am., Inc., 858 F.2d 509, 514-15 (9th
Cir. 1988) (federal law controls enforceability of forum selection clause raised in
motion to dismiss under rule 12(b)(3)); In re Air Crash Disaster Near New Orleans,
La., 821 F.2d 1147 (5th Cir. 1987) (federal court not bound by state law against
forum non conveniens dismissals); cf, Federal Practice & Procedure, supra, § 3828,
at n.42, & 1994 Supp. (control of federal docket is matter of federal law; "Any
other result would be inconsistent with the independent status of the federal courts.").

31. As Professor BORCHERS has noted, this trend is already apparent in the
case law addressing the enforceability of forum selection clauses outside of § 1404.
While there is a division in the circuits, a majority of courts addressing the issue
have extended Bremen rather than consult state law. See Patrick J. Borchers, Forum
Selection Agreements In the Federal Courts After Carnival Cruise: A Proposal for
Congressional Reform, 67 Wash. L. Rev. 55, 79 (1992). ("In diversity cases that
have explicitly considered and resolved the issue, the preponderant, but by no means
unanimous, view is that federal law applies."). Cf. Stein, supra, at 1981 n.218.

32. See Borchers, supra, at 74-78; Linda S. Mullenix, Another Easy Case, Some
More Bad Law: Carnival Cruise Lines and Contractual Personal Jurisdiction, 27 Tex.
Int'l L.J. 323 (1992); William Richman, Carnival Cruise Lines: Forum Selection
Clauses in Adhesion Contracts, 40 Am. J. Comp. L. 977 (1992).
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unhinging the inquiry from the § 1404(a) matrix set the stage for
overenforcement of the provision.

Section 1404 is more than a procedural vessel; it imposes substan-
tive limitations on the enforcement of forum selection clauses. Under §
1404(a), the forum selection clause is but one of several factors the
court must look to in deciding whether to transfer. To the extent that a
federal law of forum selection clauses clashes with state policies
disfavoring these provisions, that conflict will be abated by the flexibili-
ty built into § 1404.

SOLIMINE, J.*: (concurring in part and dissenting in part)

I agree with the majority of my colleagues hearing this case en banc
that state law governs the validity of the forum selection clause in this
diversity action. However, I conclude that on the facts of this case,
Georgia law would not prohibit the enforcement of the clause. There-
fore, I would affirm the decision of the district court.

Plaintiff, pursuant to a contractual agreement with the defendant Ski
Vacations, went on a ski trip to Colorado, was injured on the slopes,
and rendered a quadriplegic. Plaintiff brought a tort suit against Ski
Vacations in a state court in Plaintiff's state of residence, Georgia. The
contractual papers included clauses directing that any tort claims be
brought in a Vermont state court and would be governed by Vermont
law. Ski Vacations removed the action to federal court on the basis of
diversity jurisdiction, and moved to dismiss for lack of personal juris-
diction and/or improper venue, primarily on the basis of the choice of
forum clause. The court below granted the motion, holding that federal
law governed the issue, and that cases such as Stewart Org., Inc. v.
Ricoh Corp., 487 U.S. 22 (1988) and Carnival Cruise Lines, Inc. v.
Shute, 499 U.S. 585 (1991), favored enforcement of forum selection
clauses like that involved in this case.

I. ERiE ISSUES

I agree with Judges BURBANK, REDISH and SILBERMAN that, in
this action, state law governs the validity of the clauses at issue. Unlike
Carnival Cruise Lines, this is a diversity action, and no federal statute

* Michael E. Solimine: Donald T. Klekamp Professor of Law, University of
Cincinnati College of Law.
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or rule supplies a rule of decision on point. Despite the expansive inter-
pretation given the transfer of venue statute, 28 U.S.C. § 1404 (1988),
in Stewart, no such transfer is sought here and nothing in the text or
purpose of the removal statutes, 28 U.S.C. §§ 1441-47 (1988), speaks
to the issue of forum selection clauses. Unlike the discretion lodged in
the former statute, the removal statute is more straightforward and re-
moval is automatic once the requirements of the statute are met, as
here.

The choice between federal and state law turns, then, on the "rela-
tively unguided Erie choice" found, among other places, in the dicta in
Hanna v. Plumer, 380 U.S. 460 (1965). Like my colleagues (save for
Judge BORCHERS) I agree that application of federal law (which, for
the moment, we can assume is more solicitous toward the clause at
issue) would lead to intrastate forum shopping and the inequitable ad-
ministration of law. A federal court should thus apply state law.

I also agree with Judges REDISH and SILBERMAN that a more
systemic approach, considering both federal and state interests, is possi-
ble given that Byrd v. Blue Ridge Rural Elec. Coop., 356 U.S. 525
(1958) has not been overruled. (However, such an approach was
deemphasized in Hanna and later Rules of Decision Act cases like
Chambers v. NASCO, Inc., 501 U.S. 32 (1991)). But the result would
be the same. It is difficult to discern a federal interest in a diversity
action paramount to a state regulatory interest limiting forum selection
clauses. This state interest is of course derived from the power to police
contractual dealings, at least of those that have a connection with the
state. If the state interest is based on other, perhaps more parochial,
concerns, then the state policy might be due less deference. Cf. Allan
R. Stein, Erie and Court Access, 100 Yale L.J. 1935, 1982 (1991).
However, an examination of state case law on this point is apt to be
disappointing. The oft-cited case from Georgia concluding that forum
selection clauses will not be enforced contains but two unhelpful ex-
planatory paragraphs. Cartridge Rental Network v. Video Entertainment,
Inc., 209 S.E.2d 132, 133 (Ga. App. 1974). In these circumstances, it
would be inappropriate to assume that regulatory interests are not driv-
ing the Georgia policy, at least in part.

Finally, the relevance of the choice-of-Vermont-law clause is worth
mentioning. Like Judge BORCHERS, I would not argue that we should
automatically credit that clause, and refer to state (Vermont) law to
resolve the Erie issue. The Erie choice is a structural issue not amena-
ble (unlike other choice of law issues) to advance determination by the
parties. Thus, the Erie issue should not be delegated to the parties and
should remain to be decided by the court. Moreover, there is no indica-
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tion that the parties wished the clause to reach this issue. (If they had,
it is interesting to note that Vermont presumptively enforces choice of
forum clauses. Chase Commercial Corp. v. Barton, 571 A.2d 682 (Vt.
1990)).

For these reasons, Georgia law, not federal common law, supplies
the rule of decision governing the validity of the forum selection clause
in this case.

II. APPLICATION OF GEORGIA LAW

As noted above, Georgia has been regarded as a state which will not
enforce forum selection clauses. However, more recent intermediate
decisions from Georgia have distinguished the earlier cases and will
presumptively enforce such clauses. E.g., American Fin. Serv. Group,
Inc. v. Boswell Mem. Hosp., 447 S.E.2d 333 (Ga. App. 1994); Harry S.
Peterson Co. v. Natl. Union Fire Ins. Co., 434 S.E.2d 778 (Ga. App.
1993). Until and if the Supreme Court of Georgia addresses this issue,
we can safely assume that Georgia courts have, or will, follow the trend
in federal case law to generally enforce such clauses. (At this juncture,
as suggested by Judges REDISH and SILBERMAN, it is tempting to
utilize the Georgia certification procedure, Ga. Sup. Ct. R. 37, to permit
the state supreme court to supply the definitive word.).

Thus, we return to Carnival Cruise Lines as point of reference.
Most of my colleagues find this prospect dismaying, and argue either
that Carnival Cruise Lines was wrongly decided, or is distinguishable
from the facts of this case, or both. Even if we were so empowered, I
would not overrule Carnival Cruise Lines. The decision in that case,
enforcing a forum selection clause found in the fine print of a form
cruise ticket contract, has been subject to scathing scholarly criticism.
E.g., Patrick J. Borchers, Forum Selection Agreements in the Federal
Courts After Carnival Cruise: A Proposal for Congressional Reform, 67
Wash. L. Rev. 55 (1992); Linda S. Mullenix, Another Easy Case, Some
More Bad Law: Carnival Cruise Lines and Contractual Personal Juris-
diction, 27 Tex. Int'l L.J. 323 (1992). My own view is that Carnival
Cruise Lines is not an outrage and that forum selection clauses, even
those contained in form contracts, should be presumptively enforceable,
absent persuasive reasons pressed by the party seeking to vitiate the
clause in a particular case. The principles of court review of such claus-
es should be drawn mainly, though not exclusively, from ordinary rules
of contract law which would otherwise regulate contractual dealings
among parties like the ones before us. Michael E. Solimine, Forum-
Selection Clauses and the Privatization of Procedure, 25 Cornell Int'l
L.J. 51 (1992).
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Contra Judge BORCHERS, Congress recently overturned, P.L. 103-
206, § 309 (1993), an earlier amendment to the Limited Liability Act,
P.L. 102-587, § 3006 (1992), which would have overruled Carnival
Cruise Lines as it pertains to cruise tickets. Compare 139 Cong. Rec.
H10941 (1993) (remarks of Congressman Studds) (most recent amend-
ment does not reinstate Carnival Cruise Lines) with 140 Cong. Rec.
S1847-48 (1994) (remarks of Senators Stevens and Breaux) (expressly
disagreeing with Congressman Studds). Congress is free to revisit this
issue, as are the states. E.g., N.C. Gen. Stat. 22 § B-3 (1994) (declares
forum selection clauses unenforceable in all contracts entered into in
North Carolina). Until and if the legislatures act, in my view, Carnival
Cruise Lines represents sound precedent.

Likewise, I do not find Carnival Cruise Lines to be distinguishable,
though I admit the facts of this case present a close question. The over-
all "reasonableness" standard of scrutiny advanced in Carnival Cruise
Lines is not toothless and can lead to invalidating a clause in a particu-
lar case. Cf. Lemoine v. Carnival Cruise Lines, Inc., 854 F. Supp. 447
(E.D. La. 1994) (forum selection clause like that in Carnival Cruise
Lines case not enforced, since plaintiff presented evidence that she had
no notice of the clause); Prows v. Pinpoint Retail Sys., Inc., 868 P.2d
809 (Utah 1993) (forum selection clause not enforced due to unreason-
ableness, based on, inter alia, parties being from Utah and Canada but
clause designated New York as forum).

Is the present case one of those? The contractual aspects of this case
are very similar to those in Carnival Cruise Lines. In both cases the
clauses are found in form contracts prepared by the defendant, though
the papers were sent to and signed by the plaintiffs in advance of the
trips. The more difficult inquiry is whether the choice of the Vermont
forum was unfair and, relatedly, whether Plaintiff here has an adequate
alternative forum in that state. At first blush, Vermont in this case does
not seem as reasonable a forum as does Florida in Carnival Cruise
Lines. In the latter, Florida was a principal place of business for the
defendant. Here, New York is the home base for the defendant" and it
only does business in Vermont (Vermont, of course, is near New York).
The record does not tell us if Vermont law or courts have some special
expertise with regard to ski litigation. Perhaps defendant chose Vermont,
in part, because of favorable Vermont law; the choice of law clause
might confirm this suspicion. Certainly, Vermont is not devoid of inter-
est in this case.

Similarly, the record tells us little about whether Plaintiff can litigate
this matter in Vermont. A similar issue was addressed in Carnival
Cruise Lines. As I read the opinions and record in that case, though it
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was (and is) widely assumed that Ms. Shute (from the state of Wash-
ington) would have enormous difficulty in litigating her personal injury
action in Florida, specific persuasive facts to that effect were not truly
advanced by Ms. Shute nor made by the trial court. Here, we might
assume that Plaintiff, now a quadriplegic, would have understandable
problems in litigating this matter other than in the home state of Geor-
gia. The record is quite bare on these points, however, and given mod-
em modes of transportation and communication, and the likelihood that
Plaintiff would only need to travel to Vermont once (for the trial, if
there is one), we should not automatically assume that it is simply
impossible for Plaintiff, and Plaintiff's attorneys, to litigate this action
in Vermont.

Since, in my view, Plaintiff has not met the burden of demonstrating
that enforcing the forum selection clause would be unreasonable, the
district judge correctly enforced the clause.

III. CONCLUSION

For the foregoing reasons, I respectfully dissent from the majority of
my colleagues on this en banc Court. Given my conclusions, I find it
unnecessary to reach defendant's apparent alternative argument that
there is no personal jurisdiction over it in Georgia.
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