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PATRICK J. BORCHERS

Choice of Law in the American Courts in 1992:
Observations and Reflections

INTRODUCTION

For several years now, the Conflict of Laws Section of the Associ-
ation of American Law Schools has drafted someone to review, in ar-
ticle form, the year's developments in choice of law. These articles
have taken a variety of forms. Most have been very comprehensive
reviews of the reported cases.' But at least the recent survey, au-
thored by Professor Kramer, 2 instead of reviewing all of the cases,
opted for an exposition on recurring phenomena in American conflicts
cases.

At least two factors have persuaded me to take the latter ap-
proach. The first is the volume of cases that would have to be in-
cluded in any truly comprehensive review. The state and federal
courts produce several hundred published decisions each year dealing
with choice of law in some way. Review of all or most of them would
be tedious. The second is that the realities of law review publication
mean that this article will not reach library shelves until well after
its writing. This fact dramatically reduces the utility of this - or
any other annual survey - as a means for staying current in this
field.

Instead, what follows is a more general exposition. In reviewing
the 1992 cases, I looked for important developments and recurring
trends.3 In examining these developments I explore what these
trends might tell us about choice of law generally. Part I contains
some general observations about the 1992 cases. Part II discusses
the two 1992 cases - Hathaway v. McKinley4 and Chambers v.

PATRICK J. BORCHERS is an Associate Professor of Law & Associate Dean at Albany
Law School of Union University & Member of the Board of Editors.

1. See, e.g., Solimine, "Choice of Law in the American Courts in 1991," 40Am. J.
Comp. L. 951 (1992); Kozyris & Symeonides, "Choice of Law in the American Courts
in 1989," 38 Am. J. Comp. L. 601 (1990).

2. Kramer, "Choice of Law in the American Courts in 1990: Trends and Develop-
ments," 39 Am. J. Comp. L. 465 (1990).

3. In doing this, I followed Professor Kramer's method of using computer
searches for the terms "choice of law" and "conflict of laws," and variants thereof, and
then printing out the results of the search by descending frequency of usage of these
terms. See Kramer, supra n. 2, at 465.

4. 830 S.W.2d 53 (Tenn. 1992).
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Dakotah Charter, Inc.5 - that abandoned the First Restatement for
the Second. Part III examines the approach of the cases to such
classical conflicts puzzles as characterization and the public policy
reservation. Part IV evaluates the approach of the cases to party au-
tonomy. Part V postulates, identifies and defends emerging choice-
of-law rules in insurance and employment matters. Part VI exam-
ines the courts' approach in mass torts, and part VII does the same
thing in non-mass torts.

I. GENERAL OBSERVATIONS

In the large majority of cases in which state courts initially de-
cided to abandon the First Restatement they did so to avoid applica-
tion of a substandard tort rule. The most common fodder for the
cannons of the conflicts revolution were tort rules such as guest stat-
utes,6 spousal immunity, 7 wrongful death damage limitations8 and
contributory negligence. 9 Consequently, many of the cases that ap-
pear in conflicts textbooks involve relatively simple facts - automo-
bile accidents, for example - and a stark choice between competing
rules.1° All of this combines to create a general impression that the
true measure of a conflicts theory is its ability to handle problems of
this type.

This is not a new observation, 1 and I do not mean to suggest
that conflicts textwriters are not making a concerted effort to keep up
with the times. But it is worth noting that in 1992 - almost 30 years
since the revolution began - the types of cases that face courts are
radically different. With much greater frequency, the cases involve
not two but thousands of parties. 12 Moreover, the kinds of rules that
compete for application, especially in torts cases, have undergone a
dramatic transformation. Insofar as I can determine, 1992 produced
no reported choice-of-law cases involving guest statutes, no reported
cases involving numerical caps on wrongful death awards, 13 no re-
ported cases involving spousal or intrafamilial immunity and only

5. 488 N.W.2d 63 (S.D. 1992).
6. See, e.g., Babcock v. Jackson, 191 N.E.2d 279 (N.Y. 1963); see Borchers, "The

Choice-of-Law Revolution: An Empirical Study," 49 Wash. & Lee L. Rev. 357, 380, n.
140 (1992) for a complete listing of cases.

7. See, e.g., Armstrong v. Armstrong, 441 P.2d 699 (Alaska 1968); see Borchers,
supra n. 6, at 380, n. 141 for a complete listing of cases.

8. See, e.g., Reich v. Purcell, 432 P.2d 727 (Cal. 1967); see Borchers, supra n. 6,
at 380, n. 142 for a complete listing of cases.

9. See, e.g., Wallis v. Mrs. Smith's Pie Co., 550 S.W.2d 453 (Ark. 1977); see
Borchers, supra n. 6, at 381, n. 143 for a complete listing of cases.

10. See, e.g., Babcock, 191 N.E.2d at 283-84.
11. See, e.g., Juenger, "Mass Disasters and the Conflict of Laws," 1989 U. Ill. L.

Rev. 105.
12. See, e.g., In re DES Cases, 789 F. Supp. 548 (E.D.N.Y. 1992).
13. Unless you count cases involving the Warsaw Convention, which seem to me

not to be "choice-of-law" cases in the conventional sense.
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two 14 cases involving contributory negligence. Instead, they are
more likely to deal with issues such as the applicability of the "mar-
ket share" theory of liability to thousands of DES plaintiffs15 or the
scope of a pollution exclusion in an insurance contract asserted to re-
quire indemnity for an environmental disaster. 16 The true measure
of a conflicts theory these days ought to be how it handles problems of
this ilk, not how it rationalizes solutions to problems of a bygone era.

The 1992 cases also confirm the oft-made observation that most
American courts are "eclectic" in their approach. 17 As has been
demonstrated elsewhere, the new approaches to choice of law all yield
pretty much the same results.18 Only the states that follow the First
Restatement generate result patterns that are statistically distin-
guishable from the rest.19 But the similarities now run beyond func-
tion; the choice-of-law rhetoric is beginning to run together. Consider
the following excerpts from 1992 cases and attempt to ascertain the
choice-of-law approach followed by the court:

1. In this case, however, failure to apply [the forum state's
cap on non-economic damages] will not advance or hinder
the policy enunciated by the [high court of the forum
state]. . . Nothing in the record indicates that failure to
apply the cap will result in an increase in insurance premi-
ums or decrease the availability of insurance premiums for
[our] residents.
2. [Our] cases have consistently held that the substantive
law of the state in which the fatal injury occurred should ap-
ply to the cause of action for wrongful death.
3. [I]t seems clear that [our] courts will apply the law of
[our state] unless there is a substantial reason to apply the
law of another state.
4. In this case, [the defendant, an insurance company] is
neither a domiciliary nor a resident of Virginia .... Accord-
ingly, Virginia does not have an interest in seeing that its
law [which excuses insurers from paying claims for which
the notice is late even without a showing of prejudice] is ap-
plied in this matter. [Para.] This is a false conflict of inter-
est case. We agree with the District Court that only [our

14. Hathaway, 830 S.W.2d 53; O'Connor v. Busch Gardens, 605 A.2d 773 (N.J.
App. 1992).

15. See, e.g., In re DES cases, 789 F. Supp. 548 (E.D.N.Y. 1992).
16. See, e.g., Gilbert Spruance Co. v. Pennsylvania Mfg. Assoc. Ins. Co., 603 A.2d

61 (N.J. App. 1992).
17. Juenger, supra n. 11; Kozyris, supra n. 1; Leflar, "Choice of Law: A Well-

Watered Plateau," 41 Law & Contemp. Probs. 10 (Spring, 1977); Reppy, "Eclecticism
in Choice of Law: Hybrid Method or Mismash?," 34 Mercer L. Rev. 645 (1983).

18. See generally Borchers, supra n. 6, at 374-79.
19. See generally Borchers, supra n. 6, at 378.
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state] has an interest in this matter. So we must apply [our]
law.
In a "blindfold" test, my guesses would have been that the first

excerpt is from a case applying one of the modern approaches -
probably interest analysis, that the second excerpt is from a state
still following the First Restatement, that the third excerpt is from
one of the states - Kentucky and Michigan - applying a blunt pref-
erence for forum law, and the fourth excerpt is a classical application
of interest analysis. As it turns out, none of these guesses would
have been correct.

The first excerpt's discussion of policies and perceived effect on
insurance rates is reminiscent of the New York Court of Appeals' dis-
cussion in Miller v. Miller.20 The excerpt though, is from a Maryland
intermediate appellate court applying the First Restatement's public
policy reservation. 21 The second excerpt appears to be a classical
statement of the lex loci delicti rule, but it is from a Missouri
Supreme Court decision nominally applying the Second Restate-
ment's "most significant relationship" test.22 The third excerpt is
reminiscent of Kentucky's lex fori approach first articulated in Arnett
v. Thompson,23 but it is actually from an Alaska federal district court
nominally applying the Second Restatement.24 The fourth excerpt
appears to be classical interest analysis, evidenced by the focus on
the domiciliary nexus.25 The language comes from a Fifth Circuit
case 26 attempting to imitate Louisiana's pre-codification 27 admixture
of interest analysis and the Second Restatement.28 The Curriesque
language is thus not surprising, although this case is representative
of many in which it is hard to tell the difference between interest
analysis and the Second Restatement. 29

All of this indicates, I trust, that the focus of United States courts
in conflicts cases is on pragmatics, not theory. While this may make
for discourse that is displeasing to some,30 on the whole - judged by
pragmatic standards - the American courts are doing pretty well.
Let us then consider in more detail some of 1992's developments.

20. 237 N.E.2d 877 (N.Y. 1968).
21. Black v. Leatherwood Motor Coach Corp., 606 A.2d 295, 305 (Md. App. 1992).
22. Thompson v. Crawford, 833 S.W.2d 868, 870 (Mo. 1992).
23. 433 S.W.2d 109 (Ky. Ct. App. 1968).
24. Robinson v. U-Haul Co., 785 F. Supp. 1378, 1379 (D. Alaska 1992).
25. Brainerd Currie, Selected Essays on the Conflict of Laws 85 (1963).
26. Peavey Co. v. M/V Anpa, 971 F.2d 1168, 1173 (5th Cir. 1992).
27. For a discussion of Louisiana's new choice-of-law statute, see Symeonides,

"Louisiana's New Law of Choice of Law for Tort Conflicts: An Exegesis," 66 Tul. L.
Rev. 677 (1992).

28. See, e.g., Taylor v. Liberty Mutual Ins. Co., 579 So. 2d 443 (La. 1991).
29. See generally Kramer, supra n. 2, at 469-70.
30. Kramer, supra n. 2, at 466; Reppy, supra n. 17.
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II. NEW ADHERENTS TO THE SECOND RESTATEMENT

This year produced two new departures from the ranks of the
traditionalists, leaving their number at 13 by my count.31 As for the
other competing approaches: five-states follow Leflar's choice-influ-
encing considerations, 24 states follow the Second Restatement
(although this includes some states that overtly mix in other ap-
proaches), four states follow interest analysis in reasonably pure
form, two states bluntly apply the lex fori, one state (North Dakota)
follows a "center of gravity" approach and New York is non-tradi-
tional, but continues to defy classification. 32 Before its choice-of-law
codification, I counted Louisiana among the Second Restatement
states, but its new statutory approach is sui generis. There is room
for debate as to this count, though. Eleven or so states present very
difficult issues of classification that could easily generate different
conclusions as to their precise characterization. 33

The first state this year to leave the traditional approach was
Tennessee. In Hathaway v. McKinley3 4 the Tennessee Supreme
Court faced a case much in the mold of Babcock v. Jackson.35 In
Hathaway -- a wrongful death action - both the plaintiff and de-
fendant were domiciled in Tennessee and the accident occurred in Ar-
kansas. Arkansas tort law does not permit the survivors to recover
for whatever anguish the deceased suffered, while Tennessee does. 36

Tennessee, however, allows the interposition of contributory negli-
gence as a defense, while Arkansas follows a modified comparative
negligence standard. 37 The plaintiffs - apparently confident that
they could avoid the contributory negligence defense - sought appli-
cation of the Tennessee rule, and the Tennessee Supreme Court
agreed.

The Tennessee court repeated the now-familiar refrain that the
lex loci delicti rule is "obsolete, unjust, and arbitrary,"38 its applica-
tion depends upon a "fortuitous circumstance," 39 its virtues of cer-

31. See Borchers, supra n. 6, at 357 (15 states follow the First Restatement as of
1991).

32. See generally Borchers, supra n. 6, at 370-72.
33. For instance, Professor Kay, in her 1983 survey lists only two states as follow-

ing interest analysis - California and New Jersey. See Kay, "Theory Into Practice:
Choice of Law in the Courts," 34 Mercer L. Rev. 521, 592-93 (1983). As I have argued
elsewhere, Borchers, supra n. 6, at 373, n. 114, I think that Hawaii and Massachu-
setts belong in this group as well, but there is clearly room for disagreement here.
Other commentators have reached slightly different counts. See, e.g., Kozyris, supra
n. 1; Solimine, "An Economic and Empirical Analysis of Choice of Law," 24 Ga. L. Rev.
49 (1989).

34. 830 S.W.2d 53 (Tenn. 1992).
35. 191 N.E.2d 279 (N.Y. 1963).
36. Id. at 55.
37. Id.
38. Id.
39. Id.
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tainty and predictability are overstated,40 it rests on an "outmoded
... conceptual foundation,"41 and that most states no longer follow

it.42 Slightly more interesting was the court's explanation of its deci-
sion to adopt the Second Restatement, instead of one of the other new
approaches. The court rejected Leflar's approach as excessively
forum biased and criticized interest analysis on the same grounds, as
well as on its perceived inability to satisfactorily resolve "true con-
flicts." 43 The court quickly dispensed with the Michigan and Ken-
tucky lex fori approach on the same grounds.44

By contrast, the court praised the Second Restatement on several
grounds. Although only two pages earlier in the opinion it dismissed
"territorial boundaries" as having "little relevance,"45 the court de-
scribed the Second Restatement as adopting "the more logical posi-
tion because generally the law of the state where the injury occurred
will have the most significant relationship to the litigation."46 The
court also described "the primary advantage of the Restatement (Sec-
ond) approach" as being "that it utilizes a flexible mixture of the cur-
rent thinking on choice of law."47 It then went on to note that the
Second Restatement is now the dominant approach. Applying Sec-
tions 6 and 145, the court concluded that the predominance of per-
sonal contacts with Tennessee overcame the territorial contact with
Arkansas, and therefore applied Tennessee law.48

The other state to leave the First Restatement behind this year
was South Dakota. In Chambers v. Dakotah Charter, Inc. 49 the
South Dakota Supreme Court faced a reverse-Babcock case. Cham-
bers - a slip-and-fall case - involved a plaintiff domiciled in South
Dakota and a corporate defendant (a bus company) centered and in-
corporated in the same state. The accident happened in Missouri,
which follows a pure comparative negligence approach, whereas
South Dakota has just barely abandoned contributory negligence,
still allowing it to operate as a complete defense if the plaintiff's neg-
ligence is anything more than "slight."50 Thus, unlike the large ma-
jority of cases in which courts have made the initial decision to
abandon the First Restatement, the South Dakota court did so at the
urging of defense, not plaintiff's, counsel.

40. Id. at 56-57.
41. Id. at 57.
42. Id.
43. Id. at 58.
44. Id. at 59.
45. Id. at 57.
46. Id. at 59.
47. Id. at 57.
48. Id. at 60.
49. 488 N.W.2d 63 (S.D. 1992).
50. Id. at 64.
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The court framed the question as whether "South Dakota courts
should continue to follow the choice of laws rule of lex loci delecti
[sic]"51 and answered the question in the negative. The court's rea-
sons for abandoning the traditional approach were largely a repeat of
those offered by the Tennessee court.52 More interesting was the
South Dakota court's explanation of its decision to adopt the Second
Restatement. In an earlier case, three members of the court, in a
concurrence, advocated the adoption of Leflar's choice-influencing
considerations. 53 But in Chambers the court unanimously favored
the Second Restatement. The court offered several reasons for the
shift in sentiment. One was an article authored by Professor
Thatcher urging the court to adopt the Second Restatement. 54 An-
other was what the court perceived to be a lack of scholarly consensus
for any particular approach. 55 The rest of the considerations identi-
fied in favor of the Second Restatement tracked those identified by
the Tennessee court. The South Dakota judges noted the perceived
forum bias of the Leflar and interest analysis approaches, the large
number of states now using the Second Restatement, the ability of
the Second Restatement to accommodate most of the other theories
and its use of narrow choice-of-law rules in some circumstances. 56

Applying the Second Restatement, the court concluded that the par-
ties' common domicile in South Dakota counseled application of
forum law.57

The Hathaway and Chambers cases were two of the factually
simplest cases in 1992, and thus were good candidates to launch the
adoption of one of the modern theories. More significant, though, was
each court's decision to adopt the Second Restatement. Not only do
Hathaway and Chambers come close to making the Second Restate-
ment the majority - not just the plurality - rule in the United
States, they are representative of a growing trend towards adopting
the Second Restatement in cases in which the courts abandon the
traditional approach. Consider the following breakdown of states
abandoning the First Restatement:

51. Id. at 63. One would expect a court at least to spell "lex loci delicti" correctly
before abandoning it. This term has given other courts trouble, though, as the New
York Court of Appeals' invention of the (pig) Latin phrase "lex loci delictus" demon-
strates. See, e.g., Tooker v. Lopez, 249 N.E.2d 394 (N.Y. 1969).

52. Id. at 65.
53. Owen v. Owen, 444 N.W.2d 710, 714 (S.D. 1989).
54. 488 N.W.2d at 66 (citing Thatcher, "Choice of Law in Multi-State Tort Actions

after Owen v. Owen: The Less Things Change. . .," 35 S.D.L. Rev. 372 (1989-90)) and
488 N.W. at 70 (concurring opinion attributing shift in sentiment to Thatcher article).

55. Id. at 66.
56. Id. at 66-67.
57. Id. at 68-69.
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Second Rest. Currie Leflar Other
1960s 8 2 3 2
1970s 8 1 2 1
1980s 6 1 0 1
1990s 3 0 0 0

In the 1960s and 1970s the Second Restatement accounted for
only a little over half of the defections from the First Restatement,
but in the 1980s and 1990s it has accounted for nearly all. Some of
this, of course, is due to the fact that the Second Restatement was not
promulgated until 1971, but even in draft form it attracted support.58

More telling, perhaps, is that the last eight states to break from tra-
dition have all adopted the Second Restatement. The last case to
adopt anything other than the Second Restatement was the Michigan
Supreme Court's endorsement of the lex fori approach in 1982. 59

Several reasons help explain this preference. One is the declin-
ing influence of legal writers in this area. Although academics proba-
bly still enjoy more direct influence in the conflict of laws than any
other area, this influence is waning. Undoubtedly, in part this lack of
impact is due to the large number of academic theories now extant.
Courts are understandably reluctant to attempt to referee a debate
- for example - among Currie's disciples as to how to resolve "true
conflicts."6

0

Another is that the Second Restatement represents the most
comfortable option. While in the 1960s and early 1970s it might have
appeared that Leflar's or Currie's approaches would become domi-
nant, by now it is clear that the Second Restatement is well on its
way to victory, if victory is measured in the number of state court
adherents. This reaching of critical mass by the Second Restatement
undoubtedly draws state courts; and courts just now leaving the
traditional approach - three decades after the commencement of the
revolution - are not the most adventurous.

The Second Restatement is also probably the easiest of the mod-
ern alternatives to apply. It has the virtue, which it shares with Le-
flar's approach, of setting out its considerations in open-ended form, a
familiar configuration for judicial tests. And while many academic
writers - including myselfr1 - have described the Second Restate-
ment as "rudderless" 62 or in similar terms, in some respects it is bet-

58. See, e.g., Casey v. Manson Constr. & Eng. Co., 428 P.2d 898 (Or. 1967).
59. Sexton v. Ryder Truck Rental, Inc., 320 N.W.2d 843 (Mich. 1982).
60. See, e.g., Kay, "The Use of Comparative Impairment to Resolve True Con-

flicts: An Evaluation of the California Experience," 68 Calif L. Rev. 577 (1980)(dis-
cussing various approaches to resolving true conflicts and endorsing Currie's forum
law approach).

61. See, e.g., Borchers, supra n. 6, at 365.'
62. Kramer, supra n. 2, at 467.
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ter ruddered than any of the modern alternatives. I suspect that this
criticism is prompted by the law teachers' overemphasis of simple
tort cases involving a choice between loss-allocating rules which
causes them to overlook some of the Second Restatement's relatively
hard and fast, and thus easily-applied, rules.63 Moreover, the Second
Restatement has recently attracted a fair measure of academic sup-
port beyond its original sponsors. 64 Combined with the perception of
courts that it can serve as cloak for reaching decent results makes the
Second Restatement the safest of the alternatives.

III. CLASSICAL PUZZLES

Although the traditional approach no longer commands anything
like a majority of state courts, it still represents the second largest
block. Classical puzzles, such as characterization and the public pol-
icy reservation, which continue to occupy a prominent place in most
conflicts textbooks, are therefore of more than historical interest.
This year produced a few decisions dealing with these conundrums,
all of which demonstrate that the goals of uniformity of result and
ease of application will forever elude courts that subscribe to the
First Restatement.

One intriguing question of characterization arose in Ryder Truck
Rental, Inc. v. UTF Carriers, Inc.,65 which dealt with an action by a
policyholder against its insurer for the bad faith refusal to settle a
civil action against the policyholder. In Virginia - an adherent of
the First Restatement - such actions sound in contract so that re-
covery is limited to the face value of the policy. New York and Con-
necticut - two other states with some connection to the dispute -

take a different approach. Connecticut treats the matter as a tort
and allows for the recovery of tort damages; New York treats the mat-
ter as one of contract law, but allows for recovery above the policy
limits. The characterization issue was important because if consid-
ered a tort the locus delicti was Virginia (the place where the under-
lying action was tried) but if considered a contract action the locus
contractus was either Connecticut or New York (because of the sparse
record the court was unsure where the contract was accepted). 66 The
Virginia judges followed the conventional approach of allowing forum
law to determine characterization, thus making the matter one of
contract and pointing to either New York or Connecticut law. The
irony is that if Connecticut still followed the First Restatement (it

63. See, e.g., Restatement (Second) of Conflict of Laws § 193 (1971)(place of in-
sured risk governs insurance contracts).

64. See, e.g., McLaughlin, "Conflict of Laws: The Choice of Law Lex Loci Doc-
trine, the Beguiling Appeal of a Dead Tradition," 93 W. Va. L. Rev. 957 (1991);
Thatcher, supra n. 54.

65. 790 F. Supp. 637 (W.D. Va. 1992).
66. Id. at 642.
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doesn't, it follows the Second), a suit brought in that state would have
made Connecticut's characterization of the matter as a tort control-
ling, so that the matter would have been treated as a breach of con-
tract. The point is that the First Restatement's promise of uniformity
is partly illusory because of the lack of universal agreement on the
major premise of characterization.

The conflicts chestnut of characterization of a statute of limita-
tions also made an appearance in 1992. In Randolph v. Tennessee
Valley Authority6 7 an Alabama federal district court sitting in diver-
sity struggled mightily with the question of whether statutes of limi-
tation are "substantive" or "procedural" under Alabama law.
Alabama, another adherent to the-First Restatement, follows the con-
ventional view that statutes of limitation are procedural and thus
governed by the lex fori unless the limitation period is "built in" to the
statute creating liability. Unfortunately, from the District Court's
perspective, the Alabama Supreme Court had created "undisguised
confusion" by holding that the locus delicti's statute of limitations
must act as a bar even if not "built in" as long as it represented an
expression of the accident state's "public policy."68 The rationale for
this extension was obscure, and in any event difficult to apply on the
facts of the case, which involved a limitation period that was very
general in application, and thus not "built in." Candidly confessing
bewilderment with regard to the Alabama authorities, the district
court finally did the sensible thing and held the case subject to the
forum's longer statute of limitations. 69 Randolph shows that the
First Restatement can create difficulties of application that rival
those inherent in even the most fine-spun modern theories.

The First Restatement's "public policy" reservation also contin-
ues to baffle courts. The problem, of course, is the lack of a reason-
ably precise test for determining when a conflict in substantive rules
crosses the line from a mere disagreement to a violation of fundamen-
tal tenets of public policy. In recent times aggressive application of
the public policy doctrine has served as a signal that the state is
about to abandon the First Restatement. Just as New York's seminal
decision in Babcock was foreshadowed by Kilberg v. Northeast Air-
lines, Inc. ,70 South Dakota's abandonment of the First Restatement
this year was similarly foreshadowed by broad application of the old
escape device three years ago in Owen v. Owen.71 It is doubtful, how-
ever, that any of this year's crop of public policy opinions were of this
type. Instead, they appear to be run-of-the-mill efforts to delineate
the boundaries of an inherently slippery concept. For instance, the

67. 792 F. Supp. 1221 (N.D. Ala. 1992).
68. Id. at 1222 (citing Bodnar v. Piper Aircraft Corp., 392 So. 2d 1161 (Ala. 1981)).
69. Id. at 1223.
70. 172 N.E.2d 526, 528-29 (N.Y. 1961).
71. 444 N.W.2d 710 (S.D. 1989).
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Tenth Circuit, attempting to imitate a New Mexico court, held that
California law allowing indemnity clauses in construction contracts
violated New Mexican public policy.72 Although the court quoted
Justice Cardozo's famous statement of the test in Loucks, 73 the court
was content to rest its conclusion on the observation that these
clauses "significantly interfere with New Mexico's efforts to produce
safe workplaces and buildings."74 In contrast the Court of Special
Appeals in Maryland refused to bar application of the accident state's
rule of full recovery for non-economic damages in a tort case.75 The
court held that the difference in damage rules did not carry the
"heavy burden" of showing a violation of the forum's public policy. 76

IV. PARTY AUTONOMY

This year's cases on party autonomy also deserve a brief mention
not because 1992 produced any fascinating developments on this
front, but rather because the party autonomy cases represent the
clearest triumph of pragmatics over theory. Party autonomy has al-
ways been a stepchild of conflicts theory. Beale assailed contractual
choice-of-law "as 'absolutely anomalous', 'theoretically indefensible',
and 'absolutely impracticable.'"77 He analogized it to "private legis-
lation" inconsistent with the First Restatement's "vested rights"
foundation. On the other hand, party autonomy squares no better
with interest analysis. If, as that methodology asserts, an important
goal of choice of law is to assess the impact of competing choices on
governmental duties such as paying welfare and regulating insur-
ance rates within the state78 it is doubtful that the parties' private
expression of their preferences should'be given much weight. 79 But,
of course, party autonomy has the pragmatic virtues of simplifying
the judicial task and fulfilling the parties' reasonable expectations.80

Given these pragmatic virtues of party autonomy, it is probably
not surprising that courts of all conflicts stripes have flocked to the
Second Restatement's broad endorsement of party autonomy in Sec-
tion 187. This year saw the California Supreme Court - a devoted
adherent of interest analysis - adopt Section 187.81 At the same

72. Tucker v. R.A. Hanson Co., Inc., 956 F.2d 215 (10th Cir. 1992).
73. Id. at 218 (quoting Loucks v. Standard Oil Co. of New York, 198 N.E.2d 198,

202 (N.Y. 1918)).
74. Id. at 219.
75. Black v. Leatherwood Motor Coach Corp., 606 A.2d 295 (Md. App. 1992).
76. Id. at 305.
77. Juenger, "General Course on Private International Law," in 193 Recueil des

Cours 119, 209 (1985)(quoting 2 Beale, The Conflict of Laws 1080, 1083, 1084 (1935)).
78. See, e.g., Miller, 237 N.E.2d 877.
79. See Borchers, "Professor Brilmayer and the Holy Grail," 1991 Wisc. L. Rev.

465, 477 (review essay).
80. See, e.g., Siegelman v. Cunard White Star, Ltd., 221 F.2d 189 (2d Cir.

1955)(Harlan, J.).
81. Nedlloyd Lines B.V. v. Superior Court, 834 P.2d 1148 (Cal. 1992).
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time Section 187 is followed by courts committed to the First Restate-
ment,8 2 to the various forms of interest analysis, 3 and, of course, by
those that otherwise follow the Second Restatement.8 4 Section 187
clearly has influence well beyond the boundaries of Second Restate-
ment states; it appears to be a nearly universal principle in the
United States.

Section 187 works well in practice. The large majority of cases
enforce choice-of-law clauses without difficulty. Occasionally cases
refuse to enforce clauses on the theory that the designated law vio-
lates the public policy of the state with the "materially greater inter-
est,"85 and others for reasons apart from the choice-of-law
considerations.8 6 Most of the difficulties, however, have been of the
parties' own making. The current decline in literacy shows up in
sloppy drafting. A surprising number of cases this year involved in-
consistent choice-of-law clauses contained in different documents in
one deal.8 7 Other clauses present the more conventional difficulties
of ascertaining their scope.88 Such problems, however, are hardly
unique to choice-of-law clauses,8 9 and cannot be laid at the doorstep
of conflicts doctrine.

V. INSURANCE AND EMPLOYMENT CASES

Insurance and employment cases are discussed under a separate
heading because they were quite common this year and illustrate a
phenomenon that is sometimes overlooked in choice of law. Insur-
ance is the paradigm of a forward-looking transaction. In exchange

82. See, e.g., Tucker v. R.A. Hanson Co., Inc. 956 F.2d 215, 219 (10th Cir.
1992)(New Mexico law); Horizon Financial, F.A. v. Hansen, 791 F. Supp. 1561 (N.D.
Ga. 1992).

83. See, e.g., Comdisco Disaster Recovery Services, Inc. v. Money Management
Systems, Inc., 789 F. Supp. 48 (D. Mass. 1992); Howard Savings Bank v. Cohen, 607
A.2d 1077 (Pa. Super 1992)(following Section 187 in a state that combines interest
analysis and the Second Restatement).

84. See, e.g., Baxter International, Inc. v. Morris, 976 F.2d 1189 (8th Cir.
1992)(Missouri law); Resolution Trust Corp. v. Northpark Joint Venture, 958 F.2d
1313 (5th Cir. 1992)(Texas law); Great Frame Up Systems, Inc. v. Jazayeri Enter-
prises, Inc., 789 F. Supp. 253 (N.D. Ill. 1992); Cardon v. Cotton Lane Holdings, Inc.,
841 P.2d 198 (Ariz. 1992); Chase Manhattan Bank, N.A. v. Greenbriar North Section
II, 835 S.W.2d 720 (Tex. App. 1992).

85. Tucker, 956 F.2d at 219 (New Mexico law).
86. See, e.g., Fairfield Leasing Corp. v. Techni-Graphics, Inc., 607 A.2d 703 (N.J.

Super. 1992)(clause voided as adhesive).
87. See, e.g., Resolution Trust Corp. v. Northpark Joint Venture, 958 F.2d 1313

(5th Cir. 1992); Cardon, 841 P.2d 198 (Ariz. 1992).
88. See, e.g., JKL Components Corp. v. Insul-Reps, Inc., 596 N.E.2d 945 (Ind.

App. 1992)(whether arbitration was waived is an issue outside the scope of the
clause).

89. Cf. Borchers, "Forum Selection Agreements in the Federal Courts After Car-
nival Cruise: A Proposal for Congressional Reform," 67 Wash. L. Rev. 55, 81-85
(1992)(discussing interpretive issues raised by poorly drafted choice-of-forum
clauses).
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for payments based upon the insurer's risk of paying on the policy,
the policyholder seeks to avoid all or part of the financial conse-
quences of specified losses. Accordingly, this is one of the areas of the
law in which certainty is at a premium. The policyholder needs to
know in advance, in order to plan his conduct intelligently, what
kinds of losses are covered and what the insurer's duties are in the
event of a loss. In order to charge an appropriate rate for the policy,
the insurer needs to know what kinds of losses are covered, and what
its duties are in the event of a loss. Of course, some uncertainty is
inherent in any human endeavor. No one can predict with certainty
what a jury might award in damages in a suit against the policy-
holder for a covered loss. But, insofar as it is possible, certainty is
desirable in this context.

One mechanism that could conceivably promote certainty is a
rigid choice-of-law rule.90 As opposed to an opened-ended approach,
such a rule would allow the parties to contract with a fair degree of
certainty as to the legal system to which their contract is subjected.
Moreover, some kinds of rules would be better than others. A rule
that invokes the law of the place of the conduct causing the loss
brings with it fair degree of uncertainty, because no one can say in
advance where that conduct will occur. In contrast, a rule that
selects, for instance, the law of the policyholder's domicile or princi-
pal place of business at the time of the writing of the policy offers
substantial certainty. It also has the virtue that one body of law is
likely to govern the various responsibilities of the insurer and policy-
holder over the life of the policy. And, such a rule probably meets
with the subjective expectations of the policyholder, who most likely
purchases the policy through a local agent.

Although often overlooked by courts91 - as are many of its
black-letter rules - the Second Restatement has a provision on
point. Section 193 provides that the validity and rights under most
insurance policies are governed by "the local law of the state which
the parties understood was to be the principal location of the insured
risk during the term of the policy, unless with respect to the particu-
lar issue, some other state has a more significant relationship.., to
the transaction and parties." As the comments explain, for movable
risks, such as autos, the principal place of the risk will usually be
where the car is "garaged," which is almost invariably the domicile of
the insured.92 In life insurance cases the "insured risk" is located at
the policyholder's domicile, and with respect to casualty insurance on
immovables, the "insured risk" is the situs of the immovable. 93 Thus,

90. Cf. Reese, "Choice of Law: Rules or Approach," 57 Cornell L.Q. 315 (1972).
91. See, e.g., General Metalcraft, Inc. v. Liberty Mut. Ins. Co., 796 F. Supp. 794

(D. N.J. 1992).
92. Restatement, supra n. 63, at § 193, comment b.
93. Id.
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reading the Restatement sympathetically, one can synthesize a sin-
gle rule not much different than the "policyholder's domicile" rule
tentatively proposed above. That synthesized rule would read some-
thing like: The validity and rights of the parties under an insurance
contract is governed by the local law of the state of the policyholder's
domicile or principal place of business at the time of the writing of the
policy, unless the insured risk in question is real property or other
immovable, in which case the validity and rights are governed by the
local law of the situs of the risk.

Strikingly, almost all of the reported cases decided this year on
this subject, regardless of the approach nominally followed by the
court, can be explained by this rule.94 The few cases that did not
adhere to this rule evince an unadulterated forum bias that upset the
probable expectations of at least one party. One case that demon-
strates this penchant is The Gilbert Spruance Co. v. Pennsylvania
Manufacturers' Association Ins. Co. 95 In Gilbert, the policyholder, a
Pennsylvania corporation engaged in making paints, bought a gen-
eral liability insurance policy that covered environmental contamina-
tion only if "the discharge, dispersal, release or escape is sudden or
accidental ... "96 Unbeknownst to the insurer, the policyholder had
been hauling its waste products to New Jersey and dumping them in
landfills there, and was now facing multiple toxic tort suits as well as
various governmental cleanup actions. The policyholder attempted
to establish coverage, and the insurer made the cogent argument that
the intentional dumping of the wastes in the landfill is hardly a "sud-
den and accidental" discharge. New Jersey, however, follows a rule
that essentially reads this clause out of existence, and requires insur-
ance companies to cover under general liability policies almost no
matter how the environmental damage is caused,97 while Penn-

94. See, e.g., Frost v. Liberty Ins. Co., 828 S.W.2d 915 (Mo. App. 1992)(state fol-
lowing the Second Restatement holds that place of insured's domicile governs insur-
ance contract); National Union Fire Ins. Co. v. Watts, 963 F.2d 148 (6th Cir.
1992)(court following Second Restatement applies law of the insured's domicile to in-
terpretation of insurance contract); Peavey Co. v. M/V Anpa, 971 F.2d 1168 (5th Cir.
1992)(court following a mixed Second Restatement/interest analysis approach applies
the law of the insured's principal place of business to the validity of a "late claim"
provision in the insurance contract); P.W. Stephens Contractors, Inc. v. Mid American
Indemnity Ins. Co., 805 F. Supp. 851 (D. Haw. 1992); Philips Consumer Electronics
Co. v. Arrow Carrier Corp., 785 F. Supp. 436 (S.D.N.Y. 1992)(court following New
York approach holds that interpretation of insurance contract is governed by the law
of the insured's principal place of business); Chemical Leaman Tank Lines, Inc. v.
Aetna Cas. & Sur. Co., 788 F. Supp 846 (D.N.J. 1992)(court following interest analysis
holds that insurance contract interpretation is governed by the law of the principal
place of business of the insured); Pittson Co. v. Allianz Ins. Co., 795 F. Supp. 678
(D.N.J. 1992)(admiralty case following Second Restatement as a matter of general
common law; place of insured risk applied to immovable risk).

95. 603 A.2d 61 (N.J. App. 1992).
96. Id. at 62.
97. See, e.g., Broadwell Realty Services, Inc. v. Fidelity & Cas. Co., 528 A.2d 76

(N.J. Super. 1987).
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sylvania upholds such clauses. 98 Although it cited Section 193 of the
Second Restatement, the New Jersey court applied its own law and
required the insurer to defend and cover despite the exclusion.99

The insurance company in Gilbert was little more than an un-
willing and unwarned draftee in the campaign to clean up New
Jersey. If its management had reason to think in advance that it
might be liable for coverage on all kinds of environmental disasters,
it would have charged more for the policy. Instead, the insurer took
steps to protect itself from this liability by drafting an exclusion, only
to be subjected to an out-of-step rule that denies effect to the written
terms of its policy. Fairness and vindication of expectations would
have been far better served by application of Section 193. The few
other insurance opinions evincing such a forum bias are vulnerable to
criticism on the same grounds. 100

This year also produced several conflicts cases regarding the rel-
ative rights and duties of employers and employees. Employment re-
lationships, like insurance contracts, are essentially forward-looking
transactions. Employees need to know, in advance, their rights and
duties so that they can evaluate the relative merits of job opportuni-
ties. An employment relationship governed by California substantive
law, which recognizes broad exceptions to the employment-at-will
doctrine, 1 1 is more valuable to an employee than one governed by
New York law, which recognizes few exceptions. 10 2 Employers simi-
larly need to know their rights and duties so that they can decide
whether to hire, and if so, whom. In many cases these transactions
cut across state lines. Potential employees may have job opportuni-
ties in more than one state; employers looking to hire professionals
may consider candidates from many different locations; employers in
multistate metropolitan areas - such as Boston, Washington, D.C.
and New York City - may have employees working side by side who
are domiciled in different jurisdictions.

As in the insurance setting, some kinds of rules work better than
others. A rule that chooses the law of the employee's domicile would
produce odd results. In multistate metropolitan areas, for instance,
it could mean that employees working side by side for the same pay

98. See, e.g., Lower Paxton Township v. United States Fidelity & Guaranty Co.,
557 A.2d 393 (Pa. Super. 1989).

99. 603 A.2d at 65.
100. Dugger v. Upledger Institute, 795 F. Supp. 184 (E.D. La. 1992); General Met-

alcraft, Inc. v. Liberty Mut. Ins. Co., 796 F. Supp. 794 (D.N.J. 1992); Willett v. Na-
tional Fire and Marine Ins. Co., 594 So. 2d 966 (La. App. 1992).

101. See Foley v. Interactive Data Corp., 765 P.2d 373 (Cal. 1988)(plaintiff can
show implied-in-fact contract not to discharge except for good cause based on such
factors as length of service and statements in employee handbooks).

102. See, e.g., Murphy v. American Home Prods. Corp., 448 N.E.2d 86 (N.Y.
1983)(implied contractual duties cannot overcome presumption of employment at
will).
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have substantially differing employment rights. In contrast, a rule
that chose the law of the place in which the employee performs the
bulk of his employment duties would work pretty well. Such a rule
would be reasonably certain and easy to apply, avoid anomalous re-
sults and probably comport with the parties' intuitive sense of the
law that ought to govern. Here again the Second Restatement speaks
to this issue, and adopts a choice-of-rule much like the one tenta-
tively proposed. Section 196 provides that, absent special circum-
stances, the law governing a contract for services is governed by "the
local law of the state where the contract requires that the services, or
a major portion of the services, be rendered." Of course, this rule is
more narrow than the one proposed, because it does not speak di-
rectly to matters outside the law of contracts, such as employment
discrimination laws. But again, with even greater unanimity than in
the insurance setting, the courts follow the Second Restatement rule.
Without regard to the approach nominally followed, the cases this
year applied the "place of employment" rule to matters concerning
the employment relationship.10 3

All of this suggests that the distaste of American courts for
choice-of-law rules may be overstated. It is true - and I think quite
appropriate - that in tort matters American courts are either
overtly or covertly result selective, making their choice in torts cases
largely on their perceptions of the relative merits of the competing
rules. But in other areas in which substantive rules perform a much
greater "planning" function - insurance and employment being two
good examples - uniformity and certainty are much more important.
Thus, it is not surprising that de facto choice-of-law rules that cut
across doctrinal lines have begun to appear, and this year's insurance
and employment cases are a good illustration of this point.

VI. MASS TORTS

The dominant theme in the mass torts conflicts cases this year is
that judges wish to apply a single body of substantive law to all
claims and parties before them. Despite the continuing debate in the
commentary on this problem, 104 the view from the bench seems to be
in favor of a single law. While the reform proposals wait in the

103. Becker v. Paine Webber, Inc., 962 F.2d 524 (5th Cir. 1992); Priestman v. Ca-
nadian Pacific Ltd., 782 F. Supp. 681 (D. Me. 1992); Ferrofluidics Corp. v. Advanced
Vacuum Components, Inc., 789 F. Supp. 1201 (D.N.H. 1992); D'Agostino v. Johnson &
Johnson, Inc., 605 A.2d 252 (N.J. App. 1992); Brazones v. Prothe, 489 N.W.2d 900
(S.D. 1992); Burnside v. Simpson Paper Co., 832 P.2d 537 (Wash. App. 1992).

104. Compare Kastenmeier & Geyh, "The Case in Support of Legislation Facilitat-
ing Consolidation of Mass Accident Litigation," 73 Marq. L. Rev. 535 (1990) with Sed-
ler & Twerski, "State Choice of Law in Mass Tort Cases: A Response to" 'A View from
the Legislature,'" 73 Marq. L. Rev. 625 (1990).
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wings, judges this year managed to find a way under current doctrine
to apply a single law.

Mass torts have presented some of the most difficult problems for
interest analysis and variants thereof. By making the domicile of the
parties the predominant connecting factor for choice of law, the theo-
ries often lead to the application of many different substantive laws.
This, combined with the application of the Van Dusen'0 5 rule in mul-
tidistrict actions consolidated under 28 U.S.C. Section 1407, can lead
to the application of 50 or more substantive laws in consolidated
mass torts cases. Some judges have attacked the problem frontally,
ruling on the choice-of-law issues motion-by-motion. 10 6 But others,
most notably Judge Weinstein of the Eastern District of New York,
have searched for uniform approaches. A few years ago, in the spec-
tacular Agent Orange litigation, the district court first applied a fed-
eral common law of torts to the claims of Vietnam Veterans arising
out of the exposure to Agent Orange, only to be reversed by the Sec-
ond Circuit. 10 7 On remand, Judge Weinstein then posited the exist-
ence of a "national consensus law" that would be applied by similarly
situated state courts, and thus binding on federal courts sitting in
diversity.'08

One of the benefits of the territorial rules of the First Restate-
ment in this context is that they often allow for the application of a
single law. Thus, it is not surprising that the modern theories which
represent the most tepid departures from the First Restatement work
the best in mass tort cases. In this year's most important mass torts
opinion, Judge Weinstein, in In re DES Cases,'09 confronted a class
action by New York domiciliairies against most of the manufacturers
for injuries caused by ingestion of DES. Appropriately recognizing
the need for special jurisdictional rules in mass tort matters, he first
ruled that the court had personal jurisdiction over the manufactur-
ers. By comparison, the choice-of-law issues in the case were rela-
tively pedestrian. New York, the state whose rules the court had to
imitate under Klaxon, follows an approach that amounts to a common
domicile exception to the lex loci delicti when loss-allocating tort
rules conflict." 0 Because the plaintiffs were domiciled in New York,

105. Van Dusen v. Barrack, 376 U.S. 612 (1964) holds that if a case is transferred
under 28 U.S.C. § 1404 the law applied to the case is the law that would have been
applied by the transferor court.

106. See generally Mullenix, "Beyond Consolidation: Post Aggregative Procedure
in Asbestos Mass Tort Litigation," 32 Win. & Mary L. Rev. 475 (1991).

107. In re "Agent Orange" Products Liability Litigation, 635 F.2d 987 (2d Cir.
1980).

108. In re "Agent Orange" Products Liability Litigation, 580 F.Supp. 690 (E.D.N.Y.
1984).

109. 789 F. Supp. 548 (E.D.N.Y. 1992).
110. See, e.g., Schultz v. Boy Scouts of America, Inc., 480 N.E.2d 679 (N.Y. 1985);

Neumeier v. Kuehner, 286 N.E.2d 454 (N.Y. 1972).
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and the injuries were inflicted in New York, Judge Weinstein was
able to conclude without much difficulty that New York's law of en-
terprise tort liability should apply. 1 '

The push for uniformity in the other mass tort opinions this year
is more subtle, but equally palpable. In In re Air Crash at Detroit
Metropolitan Airport, Detroit, Michigan, on August 16, 1987,112 the
court joined those courts to reject the application of the Van Dusen
rule in cases in which the conflict is generated by intercircuit splits
on the interpretation of federal law. If extended to conflicts in inter-
pretation of federal law, Van Dusen would put transferee courts, par-
ticularly in multidistrict consolidations, to the unpleasant task of not
only trying to ascertain state conflicts rules but also the splits in cir-
cuits over federal issues. Applying Van Dusen to circuit splits would
lead to the odd result that different parties to the same case must be
governed by different interpretations of federal law. For this reason,
consensus is growing for the rejection of the Van Dusen rule in this
context, and the application of the transferee court's interpretation of
federal law. 11 3

In the other mass torts conflicts case this year, the Tenth Circuit
avoided standard conflicts analysis altogether. In Johnson v. Conti-
nental Airlines Corp.114 the parties had stipulated that Colorado law
governed liability, but Idaho law governed damages. A dispute arose
as to the applicable law on the calculation of prejudgment interest.
Eschewing choice-of-law analysis, the court held simply that the law
governing damages must also govern prejudgment interest. The
court left somewhat unclear, however, the basis for this conclusion.
In portions of the opinion, the court seemed to be saying that the par-
ties' stipulation on damages was broad enough to cover prejudgment
interest, but in other parts the court seemed to avoid d~pegage at
almost all costs.' 15 Although analytically unsatisfactory, the opinion
fairly reflects the desire of most courts to apply a single law in the
mass tort context. The outcome of the debate between "single law"
and d~pegage advocates is yet to be determined, and respectable au-
thority has been lined up in support of each position. But, this year
at least, the bench seems to tilt in favor of the "single law" position.

VII. GARDEN VARIETY TORTS

This final section discusses simpler tort matters. I place this sec-
tion last not because I believe it to be unimportant, but rather be-

111. Id. at 568.
112. 791 F. Supp. 1204 (E.D. Mich. 1992).
113. Id. at 1212; see also In re Korean Air Lines Disaster of September 1, 1982, 829

F.2d 1171 (D.C. Cir. 1987), affld on other grounds, 490 U.S. 122 (1989).
114. 964 F.2d 1059 (10th Cir. 1992).
115. Id. at 1063-64.
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cause so much of the academic attention traditionally has been
directed at these problems to the exclusion of those that are more
important. Moreover, little new ground was broken here this year.
By conventional measures, the two most important cases in this area
were Hathaway and Chambers, discussed earlier in Part II. And, my
reading of the torts cases this year confirms my belief, shared by
many others, 116 that substantive preferences are the most important
determinant in tort conflicts cases.

I would like, however, to conclude with a discussion of two cases
that remind us that this is not always the case. Sometimes the mod-
em theories befuddle courts, and cause them to reach results, even in
simple cases, that are questionable from almost any perspective. In
Robinson v. U-Haul Company117 the plaintiff rented a trailer - man-
ufactured in Iowa by one defendant - from another defendant (the
U-Haul company) in Florida. In the process of moving from Florida
to Alaska, the plaintiff had an accident in the Yukon Territory of
Canada because a defect in the trailer caused her car to flip over. She
sued both defendants, and the question was what law governs joint
and several liability. Alaska, as a result of an insurance industry
sponsored initiative, 1 8 has abandoned joint and several liability,
while the laws of the other involved states continue to recognize it in
some form.

While Alaska purports to follow the Second Restatement, accord-
ing to the District Court, it has a particularly strong forum bias." 9

The court decided to apply Alaska law, and in so doing offered the
following odd explanation:

There is no good reason to apply the law regarding damages
of the Yukon, Florida, or Iowa. [The plaintiff] currently re-
sides in Alaska. If her injuries, or those of her child, require
public assistance, it will be furnished by the people of
Alaska.... [The plaintiff] has suggested no Florida policy
that would be advanced by applying the Florida law of joint
and several liability in a case brought by a person who had
factually, if not formally, given up her Florida residence in
the expectation of acquiring a residence in Alaska. [The initi-
ative] was[, in part,] to protect local defendants against ver-
dicts the initiative's sponsors deemed unfair. In addition,
however, it appears that the sponsors believed that allocat-
ing losses to the deepest pocket increases the costs to Alas-
kans of goods and services regardless of the residence of the

116. See, e.g., Juenger, supra n. 11; Kramer, supra n. 2, at 466.
117. 785 F. Supp. 1378 (D. Alaska 1992).
118. Shalowitz, "Tort Reform; Outlook 'Encouraging'," in 8 States, Business Ins. 3

(Feb 6, 1989).
119. 785 F. Supp. at 1379.
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defendant.... This policy would be frustrated in Florida law
were to be applied. Finally, applying the law of the form [sic]
in all but the rare case will serve the interest of certainty,
predictability, and uniformity of result and will always pro-
vide ease in the determination and application of the law to
be applied. 120

This rationale is laced with many problematic assertions. First,
it is unclear why the court would invoke the "medical creditors" ra-
tionale in favor of application of Alaska law. The accident happened
in the Yukon, and if medical creditors were at risk, they would most
likely be there. The fact that the plaintiff was well enough to relocate
to Alaska diminishes the likelihood of her necessitating public assist-
ance. In any event, Alaska law would probably reduce the plaintiff's
recovery, hardly making her more able to pay her creditors. If any
state had an "interest" in this regard, it was the Yukon Territory.

Second, the notion that nonapplication of the Florida rule will
benefit Alaskans by the reduced costs of services is rather specula-
tive. The number of Alaskans renting Florida-based U-Hauls must
be quite limited. Moreover, the cost of whatever insurance premium
U-Haul purchased was not set on the assumption that Alaska law
would govern Florida rentals. At the least, if defendants are to ad-
vance such rationales to create "interests," they ought to be required
to put on some proof in this regard, and not be allowed to speculate as
to the economic effects of applying one rule rather than the other.

Third, the court's belief that almost universal application of
forum law will advance "uniformity of result" is ludicrous. Universal
application of forum law advances forum shopping, the bane of uni-
formity of result. In fact, application of forum law in the aggressive
manner demonstrated here approaches, and perhaps crosses, the con-
stitutional line. 121 In short, the result seems to be little more than a
punishment for not forum shopping. If the plaintiff had sued in Flor-
ida, or the Yukon, she probably would have gotten the benefit of the
joint and several liability rule. Her desire to pursue the case in a
reasonably convenient venue was rewarded with a very doubtful ap-
plication of a dubious Alaska rule.

In O'Connor v. Busch Gardens122 the plaintiffs were New Jersey
domiciliaries who visited a Virginia amusement park and were in-
jured there on the "Twizzle Flop." They sued in a New Jersey court,
and the question was whether to apply New Jersey's comparative or
Virginia's contributory negligence rule. Because New Jersey follows
interest analysis, one might have expected the court to apply its own

120. Id. at 1379.
121. Cf. Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981) and Phillips Petroleum Co.

v. Shutts, 472 U.S. 797 (1985).
122. 605 A.2d 773 (N.J. App. 1992).
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rule to this classic "true conflict." But demonstrating why wise liti-
gators never take anything for granted in conflicts cases, the New
Jersey court applied Virginia law.

The New Jersey judges concluded that Virginia's interest in ap-
plying the rule of contributory negligence outweighed New Jersey's
interest. In so doing, the court opined that Virginia's decision to re-
tain one head of the common law's unholy trinity of torts might be "as
carefully. considered as the recent legislative decision elsewhere."123

Perhaps. But my own brief investigation into the matter suggests
that Virginia's decision to retain contributory negligence is more
likely a result of old-fashioned political patronage.124 In any event, I
do not understand why courts acquire the license to engage in unfet-
tered and unsupported speculation when choice of law is the issue. It
does not seem to be too much to ask for an investigation of the poli-
cies behind rules if they are relevant for choice-of-law purposes.

What may have been lurking behind this decision, though, was a
general suspicion of the domiciliary nexus as a basis for choice of law,
and an intuitive preference for territorial connecting factors. In the
course of its analysis, the court reasoned: "If New Jersey's compara-
tive negligence doctrine followed [the plaintiff] onto the Twizzle Flop
in Virginia, it would follow her into every other state as well, and
supplant local liability rules wherever she went. That would be an
impermissible intrusion into the affairs of other states."125 But the
idea that rules "follow" persons as they move about is a central tenet
of interest analysis. One might as well reason that it was an "imper-
missible intrusion" into the affairs of Ontario to have New York's rule
of ordinary care follow Miss Babcock. 126 Either one has to acknowl-
edge that domicile is an important connecting factor, and accept the
consequences, or adopt some alternative. The New Jersey opinion
reads more like a defense of the First Restatement than a decision
applying interest analysis.

CONCLUSION

I am conscious that I have ended this survey on a negative note
by reviewing two dubious decisions choosing substandard tort rules.
But for the most part, my belief is that American courts are demon-
strating a good deal of common sense when it comes to choice of law.
In areas of the law in which rules of law play an essential planning
function, courts are, almost by stealth, creating some sensible choice-

123. Id. at 775.
124. Arthurs, "Virginia Trial Lawyers Declare War on Tort Reform," Legal Times

10 (Aug. 4, 1986)(describing impending battle between plaintiffs' bar and insurance
industry over various tort rules in Virginia, including contributory negligence).

125. Id. at 775.
126. Babcock v. Jackson, 191 N.E.2d 279 (N.Y. 1963).
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of-law rules. In mass torts, courts are finding a way within the con-
fines of existing doctrine to apply uniform rules. In the area of party
autonomy, courts are finding ways to uphold contractual choices of
law. In areas in which certainty and uniformity are less vital - most
obviously conflicts of loss-allocating tort rules - courts usually,
though not always, see their way clear to a plausible substantive re-
sult. The resulting picture is not a work of art. But it is a testament
to the triumph of pragmatism over theory in American conflicts
doctrine.


