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Article

The Origins of Diversity Jurisdiction,
the Rise of Legal Positivism, and
a Brave New World for Erie and Klaxon

Patrick J. Borchers*

Although it is said that the historical justification for federal diversity
jurisdiction1 is obscure2-and this is undoubtedly true-the consensus is
that diversity has existed and exists to provide a neutral forum for out-of-
staters against perceived local bias by state courts? But along with this

* Associate Professor of Law, Associate Dean for Student Affairs, Albany Law School of Union
University. B.S. 1983, University ofNotreDame; J.D. 1986, University of California, Davis. Thanks
to Fritz Juenger, Harold Korn, Patricia Reyhan, Allan Stein, Gene Shreve, and Ralph Whitten for their
helpful comments on an earlier draft. Thanks to Eric Levine for his research assistance.

1. Federal courts have limited subject matterjurisdiction. The Constitution authorizes subject mat-
ter jurisdiction in nine situations; one basis for jurisdiction is cases "between Citizens of different
States." U.S. CONST. art. TIT, § 2, cI. 2. Another is cases between "Citizens [of a State], and foreign
S.. Citizens." Id. These bases usually are referred to jointly as "diversity jurisdiction," although the
latter is often referred to as "alienage jurisdiction." CHARLES A. WRIGHT, THE LAW OF FEDERAL
COURTS § 23, at 127 n.1 (4th ed. 1983). Although the Constitution authorizes diversity jurisdiction,
the actual grant of jurisdiction can be found in a statute, currently 28 U.S.C. § 1332 (1988). Section
1332 requires "full diversity" of the parties, meaning that the plaintiffs' side and the defendants' side
of a civil case cannot have a citizenship in common. Strawbridge v. Curtiss, 7 U.S. (3 Cranch) 267,
267 (1806). The requirement of full diversity, however, is a creature of statutory interpretation, not
constitutional necessity. State Farm Fire & Casualty Co. v. Tasbire, 386 U.S. 523, 530-31 (1967).
Like most kinds of federal jurisdiction, diversity jurisdiction is concurrent, not exclusive; cases
involving fully diverse parties may be litigated in state courts if the parties so choose. WRIGHT, supra,
§ 10, at 35.

2. See, e.g., HOUSE COMM. ON THE JUDICIARY, ABOLITION OF DIVERSITY OF CITIZENSHIP JURIS-
DICTION, H.R. REP. No. 893, 95th Cong., 2d Sess. 2 (1978) ("The debates of the Constitutional Con-
vention are unclear as to why the Constitution made provision for [diversity] jurisdiction; nor is
pertinent legislative history much aid as to why the First Congress exercised its prerogative to vest
diversity jurisdiction in the Federal courts.").

3. See, e.g., THE FEDERALIST No. 80, at 476-78 (Alexander Hamilton) (Clinton Rossiter ed.,
1961); WRIGHT, supra note 1, § 23; John P. Frank, Historical Bases of the Federal Judicial System,
13 LAw & CONTEMP. PROBS. 3, 22-23 (1948).

The contemporary debate on whether the "prejudice" rationale remains important enough to
justify retaining diversity jurisdiction has reached staggering proportions. For an overview of the
conventional arguments for and against retaining diversity and a summary of the views of advocates
on both sides see, for example, Larry Kramer, Diversity Jurisdiction, 1990 B.Y.U. L. REv. 97. These
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explanation goes a limiting principle: Ever since Erie Railroad v. Tomp-
kins4 and Kaxon Co. v. Stentor Electric Manufacturing Co.,' federal
courts are supposed to apply the same "substantive" law that their state
court counterparts would apply if faced with the same case. Current doc-
trine thus tries to provide "neutrality," but not too much of it. Litigants
in diversity cases are entitled to a "neutral" judicial apparatus, but not to
different substantive rules. Steeped as we are in our post-Erie-and-Klaxon,
legal positivist tradition, this doctrine strikes some familiar chords. Why,
we may ask, should a plaintiff be able to choose between applicable sub-
stantive laws by the simple expedient of filing in the nearby federal court-
house as opposed to the local state courthouse?6 If federal courts don't
follow state rules, what rules will they follow and where will alternative
rules come from?7 These concerns, along with others, have been assumed
to require federal court adherence to substantive state law in diversity
cases.

The Supreme Court, moreover, has emphasized that the legal under-
pinnings of the Erie-and-Klaxon doctrine are both constitutional and statu-
tory. In the Court's view, the doctrine has a constitutional dimension
because the grant of diversity jurisdiction is not a grant of substantive
lawmaking power;' it has a statutory dimension because the Rules of Deci-
sion Act,9 essentially preserved since its enactment as Section 34 of the
original Judiciary Act,"0 requires application of state law in diversity
cases." All of this has combined to give the Erie-and-Klaxon doctrine an

differing perceptions of the value of diversity have led to various reform proposals. One of the more
famous is found in AMERICAN LAW INST., STUDY OF THE DIVISION OF JURISDICTION BETWEEN STATE

AND FEDERAL COURTS 99-161 (1969). This commentary, however, accepts the validity of the Erie
doctrine essentially without question. See, e.g., id. at 99-161; Kramer, supra, at 104. Because, as I
discuss in this Article, I see diversity courts as playing a role other than merely attempting to imitate
their state court counterparts, this debate is entirely beside the point as far as I am concerned.

4. 304 U.S. 64 (1938).
5. 313 U.S. 487 (1941).
6. See Hanna v. Plumer, 380 U.S. 460, 467-68 (1965) (noting that the Erie rule was intended both

to prevent unfair administration of the laws and to discourage forum shopping).
7. See Guaranty Trust Co. v. York, 326 U.S. 99, 102 (1945) (describing a period when federal

courts "deemed themselves free to ascertain what Reason, and therefore Law, required wholly indepen-
dent of authoritatively declared state law").

8. See Erie, 304 U.S. at 78; Hanna, 380 U.S. at 471-72.
9. 28 U.S.C. § 1652 (1988).
10. Judiciary Act of 1789, ch. 20, § 34, 1 Stat. 73, 92 (codified as amended at 28 U.S.C. § 1652

(1988)).
11. See Erie, 304 U.S. at 72-73; see also MARTIN H. REDISH, THE FEDERAL COURTS IN THE

POLITICAL ORDER 30 (1991) (claiming that the chief obstacle to judicial creation of a federal common
law is statutory in nature); John H. Ely, The Irrepressible Myth of Erie, 87 HARV. L. REV. 693, 713
(1974) (claiming that the enactment of the Rules of Decision Act shows clearly that the founders did
not intend to combat bias against out-of-staters by giving them access to a body of law developed
independently of any particular state). The Supreme Court's interpretation of § 34 had an air of
historical authenticity because the Court cited the investigations of Charles Warren. Erie, 304 U.S.
at 73 n.5 (citing Charles Warren, New Light on the History of the Federal Judiciary Act of 1789, 37

[Vol. 72:79
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aura of historical, pragmatic, and philosophical impregnability. My pur-
pose in this Article is to argue that this aura is a false one.

The conclusion that diversity courts must adhere to state law rests
upon several premises, both spoken and unspoken. The unspoken premise
is that there are no historical analogues to diversity courts. This is not the
case, however. The Greek, Roman, and English legal systems all had spe-
cial transnational courts designed to deal with the special problems gener-
ated by litigants from diverse legal cultures. Each of these systems re-
sponded to such problems not by imitating any local law, but by creating
special substantive rules applicable in multistate cases.12

One of the spoken premises is that the consensus among the Framers
of the Constitution and the drafters of the first Judiciary Act was that state
law must apply.13 The weight of the historical evidence, however, does
not support this conclusion. As to the drafting and ratification of the Con-
stitution, it no longer seems credible that diversity was simply an add-on,
unimportant basis of subject matter jurisdiction in Article HI.14 Instead,
the draftimg and ratification history supports the conclusion that diversity
was intended at least in part as a protection against aberrational state laws,
particularly those regarding commercial transactions.5 As to the drafting
of Section 34, the validity of the historical orthodoxy has been exploded by
the recent writings of Professor Wilfred Ritz and others.6 Moreover, a
careful investigation of the Process Act, 7 a statute regulating federal court
procedure that was enacted shortly after the first Judiciary Act, reveals pre-
viously unconsidered evidence that the first Congress did not believe itself
to have required application of state law in diversity cases.

HARV. L. REV. 49, 51-52, 81-88, 108 (1923)). Warren concluded, based upon his examination of a
handwritten draft of the Judiciary Act of 1789, that § 34 was a nearly all-encompassing mandate to
apply state law in diversity cases. Warren, supra, at 84-85 (criticizing Story's interpretation of the
Rules of Decision Act in Swift v. Tyson, 41 U.S. (16 Pet.) 1 (1842)).

12. See infra Part I.
13. See infra note 48 and accompanying text.
14. See Akhil R. Amar, A Neo-Federalist View ofArticle HI: Separating the Two Ters of Federal

Jurisdiction, 65 B.U. L. REV. 205, 242-46 (1985) (noting that even early Committee of Detail constitu-
tional drafts included diversity jurisdiction); Henry J. Friendly, The Historic Basis of Diversity
Jurisdiction, 41 HA&jv. L. Rv. 483, 484-87 (1927) (marshalling historical evidence that diversity
jurisdiction was an important consideration from the start of the Constitutional Convention).

15. See Friendly, supra note 14, at 495, 495-97 ("[A] careful reading of the arguments of the time
will show that the resl fear was not of state courta so much as of state Legislatures.... That the
tender laws had been a thorn in the side of the creditor class is abundantly clear.").

16. See, e.g., WILFRED J. RrTZ, REWRITING THE HISTORY OF THE JUDICIARY AcT OF 1789, at
134 (Wythe Holt & Lewis H. LaRue eds., 1990) (concluding that § 34 directs the national courts to
apply U.S. rather than English law and that its drafters did not intend to require the application of state
law in diversity proceedings); Wythe Holt, 'To Establish Justice . Politics, the Judiciary Act of 1789,
and the Invention of the Federal Courts, 1989 DuKE LJ. 1421, 1506-07 (citing evidence in support
of Ritz's claim).

17. Process Act of 1789, ch. 21, 1 Stat. 93 (codified as amended at 28 U.S.C. §§ 2071-2073
(1988)).
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Stripped of its historical pedigree and aura of constitutional necessity,
the Erie-and-Klaxon doctrine is reduced to a rule of convenience. But as
a rule of convenience, the doctrine needs to be radically reconceptualized,
because in most circumstances it is manifestly inconvenient. The pragmatic
goal of the Erie-and-Klaxon doctrine is to promote litigant fairness by dis-
couraging "forum-shopping. "' But the ability to discourage forum shop-
ping by requiring federal courts to imitate their state court counterparts
rests on background assumptions about personal jurisdiction and choice of
law that, while reasonably accurate in the late 1930s and early 1940s-
when Erie and Klaxon were decided-are now entirely false.

In Part I, I investigate the historical counterparts to diversity juris-
diction, concentrating on the Greek, Roman, and English traditions. In
Part II, I analyze the framing of the diversity grant of jurisdiction in
Article m of the Constitution and conclude that the prevailing assumption
among the Framers was that diversity courts would not necessarily imitate
state law. In Part III, I consider the creation of the first Judiciary Act,
particularly the diversity grant and Section 34, and conclude that the Act
was not intended to mandate application of state law in diversity cases. I
also consider the light cast on the first Judiciary Act by its companion leg-
islation, the Process Act. In Part IV, I briefly review the judicial interpre-
tation of Section 34 from its inception through Erie and Klaxon. I con-
clude that Erie and Klaxon were essentially ahistorical decisions, resting
more on pragmatics and a change in jurisprudential outlook than on statu-
tory or constitutional principle. In Part V, I examine these alternative
justifications for the doctrine and conclude that not only are they insuffi-
cient, they actually counsel abandonment. Finally, in Part VI, I argue that
the time is ripe to rethink the applicable substantive law in diversity cases.
Replacing the current Erie-and-Klaxon doctrine with a rule that directs
diversity courts to choose the state substantive law in a way that promotes
substantive values would draw diversity jurisdiction back to its historical
roots and vindicate the practical interests that Erie and Klaxon counte-
nanced.

I. Historical Counterparts to Diversity Jurisdiction

We Americans are fond of thinking that we invented everything. But
at least with regard to diversity jurisdiction, this is not true. Quite to the
contrary, three traditions that heavily influenced the development of the
Constitution19-the Greek, Roman, and English-all had close analogues
to diversity courts.

18. Hanna v. Plumer, 380 U.S. 460, 467-68 (1965).
19. See infra notes 42-45 and accompanying text.

[Vol. 72:79
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Although the historical record is a bit murky with regard to the
Greeks, it is apparent that by the fifth and fourth centuries B.C., far-flung
Greek trade required the dominant city-states to create special tribunals for
matters involving aliens and maritime matters.'° In commercial matters
at least, these special tribunals applied a relatively uniform substantive
law,2" which was grounded in at least two different sources. One was
treaties negotiated between city-states to provide the applicable law in
transstate disputes;' another was commercial custom in transstate
dealings.'

The Romans also had special tribunals for aliens. While the praetor
urbanus had competence over intra-Roman disputes, by the middle of the
third century B.C. the separate institution of the praetor peregrinus had
come into existence.' Unlike thepraetor urbanus, the praetorperegrinus
had subject matter jurisdiction if one or more of the parties were aliens.'
Instead of applying the fairly rigid and parochial ius civile-the Roman
civil law developed for home consumption-thepraetorperegrinus applied
what Cicero called the !us gentium, a system of rules with universal
application.2 The ius gentium was more flexible than the ius civile and
well adapted to the transstate nature of cases facing the praetor
peregrinus.'

Conditions were somewhat different in the British empire. English
jurisprudence was developed primarily by strong central courts" in West-
minster, but as early as the twelfth century, the English courts took the
position that they had no jurisdiction over cases involving foreign ele-
ments.29 The common-law courts thus decided only those cases in which
English law applied.'

20. DOUGLAS M. MACDOWELL, THE LAW IN CLASSICAL ATHENS 220, 222-24 (1978); Friedrich
K. Juenger, General Course on Private International Law, 193 RECUEIL DES COURS D'ACADEMIE DE
DROIT INTERNATIONAL 119, 137 (1986); Hessel E. Yntema, The Historic Bases of Private International
Law, 2 Am. J. COMP. L. 297, 300 (1953).

21. MAcDowELL, supra note 20, at 234; Juenger, supra note 20, at 136-37.
22. MAcDOWELL, supra note 20, at 220-21; Juenger, supra note 20, at 137.
23. SIR PAUL VINOGRADAFF, OUTLINES OF HISTORICALJURiSPRUDENCE 157-58 (1922); Juenger,

supra note 20, at 137.
24. ROBERT W. LEE, THE ELEMENTS OF ROMAN LAw 10 (3d ed. 1952); ALAN WATSON, ROMAN

LAW & COMPARATVE LAW 20 (1991).

25. WATSON, supra note 24, at 20; Juenger, supra note 20, at 138.
26. Juenger, supra note 20, at 138.
27. Id. at 138-39; see W.W. BUCKLAND & ARNOLD D. McNAIR, ROMAN LAW & COMMON LAw

25 (2d ed. 1952); H.F. JOLowiCz, ROMAN FOUNDATIONS OF MODERN LAw 39 (1957); WATSON,
supra note 24, at 20.

28. Juenger, supra note 20, at 149.
29. See P.M. NORTH, CHESHIREANDNORTH'sPRIVATE INTERNATIONALLAW33 (IOthed. 1979);

Alexander N. Sack, Conflicts of Laws in the History of the English Law, in 3 LAw: A CENTURY OF
PROCRESS 342, 344 (Alison Reppy ed., 1937).

30. Juenger, supra note 20, at 149-50.
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Of course, the practice of hearing only localized cases was not entirely
satisfactory. English merchants traveled to distant shores, and foreign
traders reached the English market, making for an appreciable number of
transnational cases.31 The English solution to this problem was remark-
ably similar to the Roman and Greek solutions: the Courts of Admiralty
and specialized commercial courts took jurisdiction over cases with sub-
stantial foreign elements.32 These courts, like their Roman and Greek
predecessors, applied specialized substantive rules applicable to transnation-
al transactions.33 Blackstone, for instance, asserted that commercial trans-
actions must be governed by a uniform, shared substantive law' and con-
cluded that its precepts were "deducible by natural reason."35 Moreover,
these special substantive rules were borrowed in large part from the
Romans.36 In fact, one of the leading historians on the development of
the common law has asserted that the reception of Roman law "provided
a scientific apparatus for the development of mercantile law. "'37

Eventually, however, the influence of the admiralty and commercial
courts declined. The common-law courts began taking jurisdiction over
transnational cases by using the fiction that events that had taken place
outside of England actually had taken place in England. This led to such
absurd, but nontraversable, allegations as the claims that Hamburg and the
island of Minorca were actually located in England.3  The use of such
fictions routed business from the specialized to the common courts, but it
did not decrease the use of special transnational substantive rules. Quite
to the contrary, the common-law courts continued to apply a uniform com-
mercial law in transnational cases.39 By the seventeenth century, there-
fore, Lord Coke could assert that "the [uniform] law merchant is part of
the law of this realm. "I

Clearly, then, the idea that rules of competence could be based upon
the foreign citizenship of one of the parties was not new when the Constitu-
tion was drafted in 1787 and the first Judiciary Act enacted in 1789. The
Framers were, of course, heavily influenced by the English tradition and

31. See THEODORE F.T. PLUCKNETT, A CONCISE HISTORY OF THE COMMON LAW 663 (Sth ed.
1956); Juenger, supra note 20, at 150-51.

32. PLUCKNET, supra note 31, at 660-63; Mark Garavaglia, In Search of the Proper Law in
Transnational Commercial Disputes, 12 N.Y.L. SCH. J. INT'L& COMP. L. 29, 34-39 (1991); Juenger,
supra note 20, at 150-51.

33. PLUCKNETT, supra note 31, at 659; Juenger, supra note 20, at 150-51.
34. 1 WIuiA BLACKSTONE, COMMENTARIES *273.

35. 4 id at *66.
36. 1 id at *66-*67.
37. PLUCKNETT, supra note 31, at 659.
38. Juenger, supra note 20, at 150; see PLUCKNETT, supra note 31, at 663.
39. PLUCKNETr, supra note 31, at 664.

40. PLUCKN=T, supra note 31, at 663 (quoting Sir Edward Coke).

[Vol. 72:79
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keenly aware of the practices of English courts.41 The drafting and ratifi-
cation debates, moreover, are also replete with references to the Greek and
Roman traditions.4' The influence of these historic systems is hardly sur-
prising. Many of the Framers were exceptionally able students of political
history. James Madison, for example, prepared for the Convention exten-
sive notes on systems of democratic government throughout history.43

And during the colonial period, traditional training for a legal career
included studying the classical works on Roman law, many of which were
available in English translation." For example, the works of Grotius and
Pufendorf on Roman law were class texts at Princeton when Madison stud-
ied there.45 Many of the college teachers who were influential at the time
of the drafting and ratification of the Constitution had been trained abroad
in the civil-law system.'

41. See I WILLIAM W. CROSSKEY, POLITICS AND THE CONSTITUTION IN THE HISTORY OF THE
UNITED STATES 563 (1953); Eugene Gressman & Eric K. Gressman, Necessary and Proper Roots of
Exceptions to Federal Jurisdiction, 51 GEo. WASH. L. REV. 495, 525 (1983); Steven J. Heyman, Thc

FirstDuty of Government: Protection, Liberty and the Fourteenth Amendment, 41 DUKE L.J. 507, 520-
21 (1991); Stewart Jay, Origins ofFederal Common Law: Part One, 133 U. PA. L. REV. 1003, 1034
n.138 (1985); Michael H. Schill, Intergovernmental Takings and Just Compensation: A Question of
Federalism, 137 U. PA. L. REV. 829, 834 n.12 (1989).

42. For references to the Greek and Roman traditions at the Constitutional Convention, see Notes
of James Madison (June 6, 1787), in 1 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 132,
135 (Max Farrand ed., rev. ed. 1937) [hereinafter RECORDS] (noting George Mason's reference to
Greek and Roman class struggles to support an argument for checks on majority rule); id. (June 19,
1787) at 313, 317 (citing the tendency in ancient confederations for a smaller part to turn on the
whole); id. (June 25, 1787) at 397, 399-402 (recording Charles Pinckney's argument that Greek and
Roman law's allowance of titles contributed to those societies' downfalls); id. (July 7, 1787) at 549,
553 (noting Gouverneur Morris's observation that the Grecian states' need for unity was undermined
by the retention of local sovereignty). For similar statements at the state ratifying conventions, see
Francis Corbin, Speech to the Va. Convention (June 7, 1788), in 3 THE DEBATES IN THE SEVERAL
STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL CONSTITUTION 104, 106 (Jonathan Elliot
ed., 2d ed. 1836) [hereinafter DEBATES] (arguing that any successful federal government, like the
Amphictyonic Council, needs to possess a strong coercive power over member states); William R.
Davie, Speech to the N.C. Convention (July 25, 1788), in 4 DEBATES, supra, at 58, 59 (asserting that
federal governments like the Greek and Roman confederacies have been short-lived); Alexander
Hamilton, Speech to the N.Y. Convention (June 20, 1788), in 2 DEBATES, supra, at 230, 234-35
(arguing that weak central but powerful local authority led to the demise of Greek and Roman
confederacies); James Madison, Speech to the Va. Convention (June 7, 1788), in 3 DEBATES, supra,
at 129, 129-30 (suggesting that the subversion of both the Greek and Roman confederacies was due to
the lack of unity among the confederate states and the need of government to resort to threats of force
to implement its orders); James Monroe, Speech to the Va. Convention (June 10, 1788), in 3 DEBATES,
supra, at 207, 209-10 (arguing that the Greek and Roman confederacies did not have the same
confusion and internal problems as the American states); Melancton Smith, Speech to the N.Y.'
Convention (June 20, 1788), in 2 DEBATES, supra, at 259, 259-60 (observing that Greek and Roman
citizenry were accustomed to being governed by a few nobles, unlike American citizens).

43. James Madison, Notes on Ancient and Modem Confederacies, in 9 THE PAPERS OF JAMES
MADISON 3 (Robert A. Rutland et al. eds., 1975).

44. PETER G. STEIN, The Attraction of the Civil Law in Post-Revolutionary America, in THE
CHARACrER AND INFLUENCE OF THE ROMAN CIVIL LAW 411, 412 (1988).

45. Id. at 413.
46. Id.
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Of course, these factors do not prove that in granting diversity juris-
diction to the federal courts, the Framers meant to imitate strictly the
historical tradition under which the courts applied special substantive rules
because of the transstate and transnational character of the cases. In impor-
tant respects, the Constitution was a political invention, departing from any
known historical practice.47 But the Framers' knowledge of and reliance
on political history, coupled with the existence of historical analogues to
diversity jurisdiction, supports the idea that diversity courts were meant to
conform to historical practice. With this political history in mind, let us
turn first to the historical record on the drafting of the diversity grant of
jurisdiction in the Constitution and then to its implementation in the first
Judiciary Act.

II. The Diversity Grant and the Drafting of the Constitution

The conventional wisdom is that the Constitution included the grant
of diversity jurisdiction to the federal courts to counteract "prejudice" on
the part of state courts." "Prejudice," though, can have different mean-
ings in different contexts. And in this context, the word carries two
possible, but not inconsistent, implications. One is that the state courts
themselves were biased against out-of-staters. This sort of prejudice would
manifest itself in biased fact-finding and other relatively subtle ways
relating to the conduct of trials. Another possible implication is that the
state legislatures were biased against out-of-staters. This sort of prejudice
would manifest itself in statutes that overtly favored either in-staters or
classes of persons heavily represented in the state's populace, at the
expense of persons not heavily represented in the state's populace.4 9

It makes a difference at which kind of prejudice diversity jurisdiction
was aimed. If aimed exclusively at the prejudice of state courts as courts,
then the mere grant of jurisdiction to federal courts in diversity cases

47. See William A. Aniskovich, Note, In Defense of the Framers' Intent: Civic Virtue, the Bill of
Rights, and the Framers' Science of Politics, 75 VA. L. REV. 1311, 1335-42 (1989) (observing that
the Constitution was the first political instrument to protect individual liberties through reason rather
than coercion).

48. See, e.g., WRoHT, supra note 1, § 23, at 128 ("The traditional explanation of the diversity
jurisdiction is a fear that state courts would be prejudiced against those litigants from out of state.");
Robert N. Clinton, A Mandatory View of Federal Court Jurisdiction: A Guided Quest for the Original
Understanding ofArticle III, 132 U. PA. L. REV. 741, 758 (1984) (listing "the perceived bias and lack
of independence" of state judges as a concern of the Framers); Frank, supra note 3, at 22-23 (noting
that the drafters of the Constitution thought that leaving diversity cases to state courts risked real or
apparent injustice); Douglas Laycock, Equal Citizens of Equal and Territorial States: The Constitutional
Foundations of Choice ofLaw, 92 COLUM. L. REv. 249, 278 (1992) (remarking that diversity jurisdic-
tion was "created because of the fear that state courts might prefer local litigants").

49. The Privileges and Immunities Clause would be of only limited use in barring such statutes.
See infra notes 76-77 and accompanying text.

[Vol. 72:79
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would provide sufficient protection to out-of-staters, who would benefit
from having their cases tried by a federal court that is structurally
independent of state governments.' But if the grant of diversity jurisdic-
tion was aimed at state legislative bias, or at both kinds of prejudice, then
merely granting diversity jurisdiction would have been insufficient. If
federal courts had a duty to apply the same substantive law that state courts
applied, diversity jurisdiction would afford no independent protection
against laws biased in favor of in-state groups; to combat legislative preju-
dice, a court would have to apply different substantive principles in diver-
sity cases. The question of whether diversity courts were intended to
adhere to state law thus must depend upon what form of "prejudice" the
Framers intended to target. By examining the political process of the
drafting of the Constitution, we can gain valuable insights into the answer
to this question.

A. Political and Economic Conditions of the Era

The drafting and ratification of the Constitution was a political
process, and political considerations motivated both the supporters and the
opponents of diversity jurisdiction. Certain political and economic condi-
tions of the time are particularly relevant to understanding the debate about
diversity jurisdiction. In 1787, when the Constitutional Convention met,
many states were in the midst of a severe depression aggravated by pre-
Revolutionary debts owed to British merchants and other creditors.51

50. See U.S. CONST. art. Ill, § 1 (providing salary protection and life tenure for federal judges).
Salary protection and life tenure received substantial attention in the Convention and during the ratifica-
tion debates. See, e.g., Edmund Pendleton, Speech to the Va. Convention (June 18, 1788), in 3
DEBATES, supra note 42, at 517, 517; James Wilson, Speech to the Pa. Convention (Dec. 4, 1787),
in 2 DEBATES, supra note 42, at 471, 480; see also Amar, supra note 14, at 235 ("By virtue of their
tenure and salary guarantees, Article Ili judges are constitutionally assured the structural independence
to interpret and pronounce the laws impartially.").

Of course, it was at first unclear whether fact-finding in federal cases would be done by a judge
or a jury. The absence of a right to jury trial in the unamended Constitution was the source of endless
complaints by its opponents. Herbert J. Storing, Bill of Rights, in 1 THE COMPLETE ANTI-FEDERALiST:
WHAT THE ANTI-FEDERALISTs WERE FOR 64, 64 (Herbert J. Storing ed., 1981) [hereinafter STORING,
ANTI-FEDERALIST]; see, e.g., Bloodworth, Statement to the N.C. Convention (July 28, 1788), in 4
DEBATES, supra note 42, at 151, 151 (complaining of inadequate protection of the interest in trial by
jury); James Wilson, Speech to the Pa. Convention (Dec. It, 1787), in 2 DEBATES, supra note 42, at
515, 517-18 (arguing that trial by jury is vital to the fair disposition of a case). The Seventh
Amendment, adopted in 1789 as part of the Bill of Rights, expressly preserves the right of jury trial
in civil cases in the federal courts. U.S. CONST. amend. VII.

Even given a jury trial of facts, however, federal judges can still control to a significant degree
the fact-finding process with their power to grant new trials, to grant judgments notwithstanding the
verdict, to comment on evidence, and to instruct thejury. See generally WRIOHT, supra note 1, §§ 94,
95, 97.

51. See JACKSON T. MAIN, THE ANTFlEDERAtISTS: CRITICS OF THE CONSTITXITION, 1781-1788,
at 31 (1961); see also Holt, supra note 16, at 1435, 1445 (observing that several states were themselves
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Ninety percent of the U.S. population in the late eighteenth century
engaged in commercial agriculture as a means of subsistence.52 Many
farmers were heavily in debt because of the large initial capital expendi-
tures necessary for a farming operation.' Suits by creditors to collect
on their debts were widespread in this period, and sheriffs used the
draconian mechanisms of enforcing judgments-such as imprisonment of
judgment debtors-that were customary at the time.' The situation was
exacerbated by crop failures and a money shortage on the part of state
governments.'5 Not surprisingly, debtors emerged as an important and
cohesive political constituency.56

The political activities of the farmer-debtors resulted in state legislative
schemes for debtor relief. One mechanism was the state issuance of paper
money to ease the credit crunch.' Paper money, though, was generally
unacceptable to creditors because of its unsoundness in the post-Revolu-
tionary era." The states also passed other laws to relieve the strain on
debtors. These included laws abolishing imprisonment for debts, providing
extra time for repayment of debts, and requiring creditors to accept land
as payment.59 These laws were most prevalent in the South, in which the
almost completely agrarian economy resulted in a huge debtor class.'

The debtor relief laws were a political embarrassment to the weak
central U.S. government under the Articles of Confederation.6 The
peace treaty with Britain that had ended the Revolutionary War required

indebted to the British when the Revolutionary War began and noting the role of debt in the national
depression of the 1780s).

52. John P. Kaminski & Gaspare J. Saladino, Agrarian Unrest and the Constitution, in 1
COMMENTARIES ON THE CONSTITUTION: PUBLIC AND PRIVATE 91, 91 (John P. Kaminski & Gaspare
J. Saladino eds., 1981).

53. MAIN, supra note 51, at 6.
54. Kaminski & Saladino, supra note 52, at 91.
55. MAIN, supra note 51, at 6, 24.
56. CHARLES A. BEARD, AN ECONOMIC INTERPRETATION OF THE CONSTITUTION OF THE UNITED

STATES 28 (2d ed. 1943).
57. See MAIN, supra note 51, at 6-7.
58. SAMUEL E. MORISON & HENRY S. COMMANGER, THE GROWTH OF THE AMERICAN REPUBLIC

269-70 (1960).
59. See BEARD, supra note 56, at 28.
60. See MAIN, supra note 51, at 26, 32-37 (noting numerous debt relief provisions in several

southern states). In South Carolina, for instance, a number of laws were passed favoring debtors.
There were valuation laws requiring minimum bids at auctions. Absent a minimum bid, the creditor
was required to accept the land in full satisfaction of the debt. Id. at 26. In 1782, the legislature of
South Carolina passed a stay law postponing all suits on debts. Id.; see also JOHN C. MELENEY, THE
PUBLIC LIFE OF AEDANUS BURKE 119-20, 125-26 (1989) (detailing debate in the South Carolina
legislature over debtor relief laws). Virginia and North Carolina both enacted laws that conflicted with
the portions of the peace treaty requiring American debtors to honor British debts. MAIN, supra note
51, at 32, 36; ALLAN NEVINS, THE AMERICAN STATES DUING AND AFTER THE REVOLUTION 1775-
1789, at 648 (1924).

61. THE FEDERALIST No. 15, at 106 (Alexander Hamilton) (Clinton Rossiter ed., 1961).
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U.S. debtors to honor British debts.62 The state debtor relief laws were
largely inconsistent with the treaty, but the U.S. government was powerless
to remedy the situation.' But it was not just British creditors that were
affected; domestic and other foreign creditors were equally upset.'

The push, then, for a strong central government that resulted in the
Constitutional Convention came in large part from creditor interests,'
who had come to believe that only a strong central government could alle-
viate the situation.' Consequently, "[tihe problem of debts and the paper
money, tender, and other laws lay heavy over the whole proceedings of the
Convention.'67

Before turning to the specifics of the creation of diversity jurisdiction,
it is worth noting that the diversity grant was not the only provision of the
Constitution that addressed these political and economic issues. The Privi-
leges and Immunities Clause prohibited overt discrimination in favor of in-
state residents at the expense of residents of other states.68 The federal
government was given the exclusive authority to coin money.69 The Su-
premacy Clause,7' coupled with Supreme Court jurisdiction over state
court cases upholding the constitutionality of statutes71 and the institution
of judicial review' gave the Supreme Court the authority to strike down
state statutes that were inconsistent with treaties.' The Contract Clause
limited state ability to impair contractual obligations, including, of course,
debt obligations.4  These provisions, however, did not by themselves
guarantee creditors an effective mechanism for enforcing debtors' obliga-
tions. The tender laws requiring creditors to accept state paper money

62. Definitive Treaty of Peace, Sept. 3, 1783, U.S.-Gr. Brit., art. IV, 8 Stat. 80, 82 ("[Cqreditors
on either side, shall meet with no lawful impediment to the recovery of the full value, in sterling
money, of all bona fide debts heretofore contracted.").

63. James F. Basile, Note, CongressionalAssertiveness, Executive Authority and the Intelligence
Oversight Act: A New Threat to the Separation of Powers, 64 NOTRE DAME L. REv. 571, 577 n.49
(1989).

64. See MERRILL JENSEN, THE NEW NATION: A HISTORY OF THE UNITED STATES DURING THE
CONFEDERATION 1781-1789, at 278-79 (1950); Holt, supra note 16, at 1453.

65. See Holt, supra note 16, at 1453-54.
66. See BEARD, supra note 56, at 295-97 (recounting John Marshall's belief that public creditors

had lost faith in the confederation); JENsEN, supra note 64, at 344-45 (observing that creditors consis-
tently pushed for expanding congressional power).

67. Holt, supra note 16, at 1461.
68. U.S. CONST. art. IV, § 2, cl. 1.
69. U.S. CONsT. art. 1, § 8, cl. 5.
70. U.S. CONST. art. VI, cl. 2.
71. Judiciary Act of 1789, ch. 20, § 25, 1 Stat. 73, 85 (codified as amended at 28 U.S.C. § 1257

(1989)).
72. See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 179-80 (1803).
73. Ware v. Hylton, 3 U.S. (3 Dall.) 199, 228-29 (1796) (invalidating a state law as inconsistent

with a treaty between the United States and Britain).
74. U.S. CONSr. art. 1, § 10, cl. 1. See generally Home Bldg. & Loan Ass'n v. Blaisdell, 290

U.S. 398, 427-29 (1934) (discussing the purpose of the Contract Clause).
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were only a fraction of the problem.75 The Privileges and Immunities
Clause in the original Constitution had limited effect,76 and was of no
help to foreign parties.7 The Contract Clause-although construed fairly
broadly during the early years of the Supreme Court78-did not reach all
aspects of debtor relief laws,7' and the operation of the Supremacy Clause
depended upon the existence of federal legislation or a treaty.'

B. The Debate in the Constitutional Convention

During the Constitutional Convention, matters other than the national
judiciary consumed the bulk of the delegates' attention, and diversity
jurisdiction was a small component of the plan for the judiciary." Never-
theless, questions regarding the existence and structure of federal court
jurisdiction attracted significant attention both at the Convention and during
the ratification battle. On May 29, 1787, Edmund Randolph introduced
what became known to the delegates in Philadelphia as the Virginia
Plan.' Resolution Nine of the Plan called for a national judiciary which
was "to consist of one or more supreme tribunals, and of inferior tribunals
to be chosen by the National Legislature .... "I The inferior courts
were to hear, with appeals to the "supreme tribunal," cases involving
"piracies and felonies on the high seas, captures from an enemy; cases in
which foreigners or citizens of other States applying to such jurisdictions
may be interested, or which respect the collection of National revenue;
impeachments of any National officers, and questions which may involve

75. See supra notes 51-60 and accompanying text.
76. See, e.g., Corfield v. Coryell, 6 F. Cas. 546, 551-52 (C.C.E.D. Pa. 1823) (No. 3,230)

(describing the scope of the Clause in broad terms but nevertheless sustaining the challenged statute);
see also JOHN E. NOWAK & RONALD D. ROTUNDA, CONSTITUTIONALLAW 302 (4th ed. 1991) (noting
that the Court has been reluctant to apply the Clause broadly).

77. See The Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 77 (1872) (interpreting the Clause as
applying only to U.S. citizens); NOWAK & ROTUNDA, supra note 76, at 322 (explaining that the Privi-
leges and Immunities Clause protects only U.S. citizens); see also Paul v. Virginia, 75 U.S. (8 Wall.)
168, 180 (1869) (indicating that the Clause was intended to promote unity among the citizens of the
several states).

78. NOWAK & ROTUNDA, supra note 76, at 394.
79. See Ogdenv. Saunders, 25 U.S. (12 Wheat.) 213, 368-69 (1827) (holding prospectiveapplica-

tion of debtor relief laws constitutional and not violative of the Contract Clause).
80. See Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 234, 233-34 (1824) (holding that states can

regulate areas subject to Congress's power as long as Congress has not "taken the subject under their
immediate superintendence");see also McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 405-06 (1819)
("The government of the United States, then, though limited in its powers, is supreme; and its laws
... form the supreme law of the land .... ).

81. See Ralph A. Rossum, The Courts and the Judicial Power, in THE FRAMING AND RATIFICA-
TION OF THE CONSTITUTION 222, 319 (Leonard W. Levy & Dennis J. Mahoney eds., 1987).

82. CALVIN C. JILLSON, CONSTITUTION MAKING: CONFLICT AND CONSENSUS IN THE FEDERAL
CONVENTION OF 1787, at 50 (1988).

83. Notes of James Madison (May 29, 1787), in 1 RECORDS, supra note 42, at 17, 21.
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national peace and harmony." " Thus the original Virginia Plan explicitly
provided for both diversity and alienage jurisdiction.'

The first serious debates on the national judiciary appear to have taken
place on June 12.86 Delegates who supported more extensive state power
succeeded in amending Resolution Nine of the Virginia Plan to delete the
language that created federal jurisdiction in cases of piracies or felonies on
the high seas and in capture cases.' The next morning, delegates
Edmund Randolph and James Madison, both supporters of extensive na-
tional power and wary of attempts to limit the federal courts, successfully
moved to amend Resolution Nine to provide "[tlhat the jurisdiction of the
national Judiciary shall extend to cases which respect the collection of the
national revenue, impeachments of any national officers, and questions
which involve the national peace and harmony."88 It would be easy to
interpret the Randolph-Madison motion as an abandonment of diversity
jurisdiction, because it is not mentioned explicitly in the amendment.89

The more plausible explanation-supported by subsequent developments-is
that the nationalist delegates saw diversity jurisdiction as a component of
the "national peace and harmony" portion of the amendment and planned
to leave the details to the committee assigned to that task, the Committee
of Detail.0

84. Id. at 22.
85. The same day, Charles Pinckney of South Carolina introduced his plan for a new government.

See id. at 23; The Pinckney Plan (May 29, 1787), in 3 RECORDS, supra note 42, at 595. Pinckney also
advocated the creation of national courts, but his proposal for federal jurisdiction was more limited.
Id. at 600. Pinckney's Plan proposed federal court jurisdiction in "all cases arising under the laws of
the United States or affecting ambassadors other public Ministers & Consuls-To the trial of
impeachments of Officers of the United States-To all cases of Admiralty & maritime jurisdiction.'
Id. The Pinckney Plan thus omitted diversity jurisdiction. Although submitted to the Committee of
the Whole, the Pinckney Plan was not the subject of extended recorded debate. Id. at 595. The
Pinckney Plan originally presented to the Convention in 1789 was later lost. What remains today is
a copy sent by Pinckney to John Quincy Adams in 1818. Id. at 595; Max Farrand, Introduction to I
RECORDS, supra note 42, at xi, xxii. Pinckney believed this copy to be "substantially the same [as the
original] differing only in form & unessentials." Letter from Charles Pinckney to John Quincy Adams
(Dec. 30, 1818), in 3 RECORDS, supra note 42, at 427, 428.

86. See Journal of the Convention (June 12, 1787), in I RECORDS, supra note 42, at 209, 211-12
(describing the Committee's consideration of the Virginia Plan).

87. Id. at 211.
88. Id. (June 13, 1787) at 223,223-24.
89. See Clinton, supra note 48, at 764 (arguing that the amendmentpreserved diversity jurisdiction

by bringing the judiciary grant into line with the legislative grant, but noting that the amendment failed
to track the legislative grant language exactly); see also Friendly, supra note 14, at 485-86 (suggesting
"that a dispute between a New Yorker and a Rhode Islander on a five hundred dollar note would
[hardly be considered] a question involving 'the National peace and harmony'").

90. The major rival to the Virginia Plan in these early days of the Convention was the plan, known
as the New Jersey Plan, proposed on June 15 by delegate William Patterson. Notes of James Madison
(June 15, 1787), in I RECORDS, supra note 42, at 242,242. The New Jersey Plan called for a federal
judiciary with original jurisdiction over impeachment cases and appellate jurisdiction over cases
involving ambassadors, captures, piracies and felonies on the seas, the collection of revenue, cases
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On July 18, debate resumed on the federal judiciary.9' Delegates
favoring a limited national government successfully moved to eliminate
federal court jurisdiction over impeachments.' Madison, again wary of
efforts to limit the federal judiciary, proposed an even more general
jurisdictional plan. Madison moved to amend the Virginia Plan to read
"that the jurisdiction shall extend to all cases arising under the Natl. laws:
and to such other questions as may involve the Natl. peace & harmony."93

This motion carried unanimously.'
On July 24, the entire Virginia Plan, including the jurisdictional

provision, was submitted to the recently formed five-member Committee
of Detail.95 An early committee draft, prepared by Edmund Randolph
and John Rutledge, shows that the "arising under" part of the grant became
"cases arising under laws passed by the [Legislature]" and "impeachments
of officers."' "National peace and harmony" cases became cases invol-

involving treaties or trade regulations, and "in all cases in which foreigners may be interested." Id.
at 244. The New Jersey Plan thus provided for alienage, but not diversity, jurisdiction.

The New Jersey Plan generated extended debate over the course of the next four days. See
Journal of the Convention (June 16, 1787), in 1 REcoRDs, supra note 42, at 248, 248; id. (June 18,
1787) at 281, 281; id. (June 19, 1787) at 312, 312. Alexander Hamilton, a fierce opponent of the
New Jersey Plan on the grounds that it gave too little authority to the national government, proposed
his own plan in a speech on June 18. Notes of James Madison (June 18, 1787), in 1 RECORDs, supra
note 42, at 282, 282-83; Max Farrand, The Hamilton Plan, in 3 RECORDs, supra note 42, at 617, 617.
Hamilton did not expressly mention diversity jurisdiction as a component of the federal judiciary, but
he later embraced it with enthusiasm. See THE FEDERALIsT No. 80, supra note 3, at 477-78.

Hamilton also wrote to Madison near the close of the Convention with ideas that Hamilton appar-
ently wished had been considered by the Convention. Letter from Alexander Hamilton to James
Madison (Sept. 1787), in 3 REcoRDs, supra note 42, at 619, 619. Hamilton's ideas included juris-
diction "in all questions between the Citizens of different States." Id. at 626. Had the Convention
adopted Hamilton's plan, it would certainly call into question the conventional view, usually identified
with Hemy Hart, that diversity jurisdiction is not mandatory upon the federal courts, but instead rests
with the discretion of Congress. See generally Henry M. Hart, Jr., he Power of Congress to Limit
the Jurisdiction of Federal Courts: An Exercise in Dialectic, 66 HARV. L. REV. 1362 (1953).
Hamilton's selective use of the word "all" seems to support Amar's thesis that the selective use of the
word "all" in Article In was not accidental, but instead intended to convey the mandatory nature of
some of the heads of jurisdiction. See Amar, supra note 14, at 242.

In any event, on June 19, the Committee of the Whole voted to reject the New Jersey Plan and
report the Virginia Plan to the floor for debate. Notes of Robert Yates (June 19, 1787), in 1 REcoRDs,
supra note 42, at 325, 327-28.

91. Journal of the Convention (July 18, 1787), in 2 REcoRDS, supra note 42, at 37, 37.
92. Notes of James Madison (July 18, 1787), in 2 REcoRns, supra note 42, at 40, 46.
93. Id.
94. Id.
95. Journal of the Convention (July 24, 1787), in 2 REcoRDs, supra note 42, at 97, 98. Formed

on July 23, Clinton, supra note 48, at 772, the Committee's members included James Wilson, Oliver
Ellsworth, Edmund Randolph, and John Rutledge, all of whom had at least a moderately nationalist
bent. Holt, supra note 16, at 1464. The cbarge of the Committee was to flesh out the difficult matters
in light of the vague compromise language agreed to on the Convention floor. Id. Unfortunately, the
only surviving records of the work of the Committee of Detail are some working drafts. Clinton, supra
note 48, at 772.

96. Committee of Detail Proceedings (June 19-Aug. 4, 1787), in 2 RECORDs, supra note 42, at
129, 146-47.
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ving "[the] collection of revenue, disputes between citizens of different
states, disputes between different States, disputes in which subjects or
citizens of other countries are concerned, [and] in Cases of Admiralty."'
A later Committee of Detail draft prepared by James Wilson and John Rut-
ledge shows an even more extensive jurisdictional provision. Jurisdiction
was to extend to cases arising under laws passed by Congress, cases invol-
ving ambassadors, cases involving public ministers and consuls, impeach-
ment of national officers, admiralty and maritime cases, controversies
between states, controversies between a state and a citizen or a citizen of
another state, controversies between citizens of different states, and contro-
versies between a state and a foreign state or citizen.98 Given the order-
ing of the items on this more extensive list, this early committee draft of
Article I indicates that the Committee viewed diversity jurisdiction as
implicit in the "national peace and harmony" resolution adopted on the
floor of the Convention.

On August 6, the Committee of Detail reported back to the full Con-
vention.99 Article XI, Section Three of the committee draft set forth the
jurisdiction of the federal judiciary in a form nearly identical to the earlier
Wilson-Rutledge draft."° Debates on Article XI, Section Three of the
committee draft began on August 27.11 There were several amendments
to this Section, including adding jurisdiction in United States-as-party
cases,10 giving original jurisdiction over impeachments,"3 adding juris-
diction over cases involving treaties made under the authority of the United
States,I 4 and adding jurisdiction in disputes between "citizens of the
same State claiming lands under grants of different States."05 The
Committee of Style °6 eventually shaped these amendments into what be-
came Article I of the Constitution. At no point, however, from the time
the resolutions were referred to the Committee of Detail to the end of the
Convention, was there any recorded debate, or any significant tinkering,
with regard to the diversity grant of jurisdiction.

The record at the Convention, therefore, is more one of silent ac-
quiescence than robust debate concerning diversity. Nevertheless, some
inferences are possible from this record. Two major features with respect

97. Id. See generally Stewart Jay, Origins of Federal Common Law: Part Two, 133 U. PA. L.
REv. 1231, 1255-56 (1985) (discussing the development of Article III from the general resolution).

98. Committee of Detail Proceedings, supra note 96, at 172-73.
99. Notes of James Madison (Aug. 6, 1787), in 2 RECORDS, supra note 42, at 177, 177.
100. Id. at 186.
101. Journal of the Convention (Aug. 27, 1787), in 2 RECoRDs, supra note 42, at 422, 423.
102. Id. at 423-24.
103. Id. at 424.
104. Id. at 423-24.
105. Id. at 425.
106. Id. (Sept. 8, 1787) at 544, 547. The Committee, which had five members, was appointed

on Septemher 8 to "revise the style of and arrange the articles agreed to." Id. at 547.
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to the diversity grant stand out. The first is that diversity's friends were
nationalists like Madison and Randolph, and its foes-or at least nonsup-
porters-were pro-state delegates. Those supporting a strong central
government were aligned with creditor interests, who-as noted above-
were concerned at least partially with state legislative prejudice against
creditor interests."° Diversity jurisdiction would be a weapon against
this prejudice only if it allowed federal courts to apply different substantive
rules in diversity cases.1"'

The second important point is that diversity and alienage jurisdiction
sprang from the general "national peace and harmony" resolution adopted
as an amendment to the Virginia Plan."° Several other bases of juris-
diction came from the same source: In the original Committee of Detail
draft these included disputes between states, admiralty cases, and revenue
collection cases."' General common-law rules applied by the Supreme
Court, and borrowed from international law, have always governed dis-
putes between states because attempting to defer to the law of one of the
states would be almost unimaginable."' Admiralty jurisdiction has
always been governed by general, uniform common-law principles, usually
applied by federal courts. 2  And revenue collection implies some
positive federal law that would have uniform and preemptive effect. 3

The striking thing, therefore, about the other "national peace and har-
mony" grants of jurisdiction is that they cannot function effectively as
instruments of national harmony unless the federal courts apply independent
substantive rules. Similarly, diversityjurisdiction would not function as an
instrument of national harmony against parochial state enactments unless
federal courts were to follow independent substantive rules.

C. The Debate in the State Ratifying Conventions

The course of the debate in state ratifying conventions bears out the
notion that diversity jurisdiction was to act as a check against bias by both

107. See supra notes 65-67 and accompanying text.
108. See supra note 50 and accompanying text.
109. See supra notes 95-105 and accompanying text.
110. See supra notes 97-98 and accompanying text.
111. See, e.g., Rhode Island v. Massachusetts, 37 U.S. (12 Pet.) 657, 737 (1838) (explaining that

the states' "surrender to congress, and its appointed court" gives the Court "power to decide according
to the appropriatelaw" by choosing among "settled principles of national or municipal jurisprudence");
see also Note, The Federal Common Law, 82 HARV. L. REV. 1512, 1520 n.61 (1969) (Pointing out
the "manifest unfairness" of applying one state's law to another state's acts and citing cases holding
that "federal common law governs interstate disputes").

112. GRANT GILMoRE& CHARLES A. BLACK, JR., THE LAW OF ADMIRALTY45-46 (2d ed. 1975);
THOMAS J. SCHOENBAUM, ADMIRALTY AND MARITIME LAw § 4-1 (1987).

113. See Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1,,236-37 (1824) (holding that such a revenue
provision, part of the Enrolling Act of 1793, had the effect of barring a state's "every attempt to inter-
fere with the powers of Congress over commerce').
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state courts and state legislatures. One recurring complaint about state
courts was the delay that defendants (often debtors) could engineer to frus-
trate plaintiffs (often creditors). Federalists complained about delays of
twenty to thirty years in prosecuting actions in the state courts,"' a
staggerhig time period even by modem standards. The delay problem may
have contributed to the "widespread dissatisfaction & fault finding" that led
one influential commentator to conclude that the state courts at that time
were "very faulty" in the administration of justice.115 The mere grant of
diversity jurisdiction, coupled with the presumably expeditious handling of
cases available in federal court, would have been sufficient to deal with
anticreditor bias of this type. But the supporters of the Constitution in
ratifying conventions and in the public press also repeatedly referred to
biased state laws, such as installment and tender laws." 6

In the ratifying conventions, the battle lines with regard to diversity
jurisdiction were drawn more clearly than they were in the Constitutional
Convention. Although the Anti-Federalists, who were aligned with debtor
interests,"7 blasted the Constitution for not guaranteeing a right of jury
trial in civil cases1 1-a defect later remedied by the Seventh Amend-
ment1 9-"diversity of citizenship jurisdiction came in for its share of
criticism."" Henry Friendly, in an often-cited passage, credited the
Federalists with an apathetic defense of diversity." It is true that
Madison and some other prominent Federalists made conciliatory state-
ments to the effect that diversity jurisdiction was perhaps an inessential part
of the Constitution.' These statements, however, must be seen in light
of the overall campaign to secure ratification of the Constitution, part of

114. William R. Davie, Speech to the N.C. Convention (July 29, 1788), in 4 DEBATES, supra note
42, at 155, 159.

115. See 1 CROSSKEy, supra note 41, at 618.
116. Delegates to the North Carolina ratifying convention, for example, considered the possibility

that states would pass legislation hindering an out-of-state creditor's ability to collect debts from citizens
of the state; William R. Davie argued that a federal judiciary would be a proper means of preventing
such anticreditor bias. See, e.g., Davie, supra note 114, at 157, 159. For similar arguments in the
popular press, see, for example, THE FEDERALIST No. 80, supra note 3, at 477, and Hugh Williamson,
Speech at Edenton, N.C. (Nov. 8, 1787), in N.Y. DAILY ADVERTISER, Feb. 25-27, 1788, reprinted
in 4 COMMENTARIES ON THE CONSTITUTION: PUBLIC AND PRIVATE 201, 203-04 (John P. Kaminski
& Gaspare J. Saladino eds., 1986).

117. See supra notes 65-66 and accompanying text.
118. See Storing, supra note 50, at 64.
119. U.S. CONST. amend. VII.
120. Friendly, supra note 14, at 487.
121. Id.
122. See, e.g., James Madison, Speech to the Va. Convention (June 20, 1788), in 3 DEBATES,

supra note 42, at 531, 533; Edmund Pendleton, Speech to the Va. Convention (June 20, 1788), in 3
DEBATES, supra note 42, at 546, 549; John Marshall, Speech to the Va. Convention (June 20, 1788),
in 3 DEBATES, supra note 42, at 551,556 (all downplaying the importance of diversity jurisdiction and
conceding that many such cases could be left to state courts).
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which was to downplay the defects of the document as perceived by its
Anti-Federalist critics.1z

In any event, the Anti-Federalist attacks on the diversity grant and the
Federalist replies cast some significant light on the prevailing view as to
the applicable law in diversity cases. The Anti-Federalists had several
interrelated objections to diversity jurisdiction. One was the Anti-Federal-
ist assumption that all Article m bases of jurisdiction, including diversity
jurisdiction, were exclusive of state courts." This objection, although
disproved by subsequent events,"z was part of an overall objection that
the federal courts would annihilate the state judiciaries." Federalists
generally took the tack that the large majority of cases would remain in the
state courts, and that Anti-Federalist fears were greatly overblown. '

Another Anti-Federalist objection was that the federal courts would be
expensive both to taxpayers and litigants."2 As Professor Clinton has
pointed out, this argument was a two-edged sword.29 If the federal
courts remained centered in the nation's capitol, they would have indeed
proved inconvenient venues for many of the nation's citizens.)3 On the
other hand, if expanded to a degree that they would approximate the
convenience of state courts-the route eventually taken by the First
Congress1 31 -they would be more expensive to maintain. In any event,
though, the Federalist response here was again to soft-sell the federal
courts proposal and characterize the Anti-Federalist objections as over-
stated.

1 32

123. Hessel E. Yntema & George H. Jaffin, Preliminary Analysis of Concurrent Jurisdiction, 79
U. PA. L. REV. 869, 875 n.12 (1931); see also Larry Kramer, The Lawmaking Power of the Federal
Courts, 12 PACE L. REv. 263, 292-93 (1992) (asserting that the battle over ratification led the
Federalists to de-emphasize the aspects of their writings that most antagonized the Anti-Federalists).

124. See, e.g., George Mason, Speech to the Va. Convention (June 18, 1788), in 3 DEBATES,
supra note 42, at 521, 521 (arguing that because the Constitution contained no explicit limits on the
expansion of federal court jurisdiction, the federal courts would leave the state courts with jurisdiction
over almost no cases).

125. See Judiciary Act of 1789, ch. 20, § 12, 1 Stat. 73, 79 (codified as amended at 28 U.S.C.
§ 1251 (1988)) (explicitly providing for concurrent jurisdiction).

126. See Notes of George Mason (Sept. 15, 1787), in 2 RECORDS, supra note 42, at 636, 638
("The Judiciary of the United States is so constructed and extended, as to absorb and destroy the judi-
ciaries of the several States .... "); see also Luther Martin, Speech to the Md. Legislature (Nov. 29,
1787), in 2 STORING, ANTI-FEDERALIST, supra note 50, at 27, 69 (expressing the fear that the
government created by the Constitution had vast authority limited only by its own discretion).

127. See, e.g., Madison, supra note 122, at 537-38.
128. See Mason, supra note 124, at 526 (emphasizing the practical difficulty of bringing suit in

another state); Samuel Spencer, Speech to the N.C. Convention (July 28, 1788), in 4 DEBATES, supra
note 42, at 136, 138 (remarking that those able to pay a judgment would do well to pay rather than go
to the extreme expense of traveling to a federal court for an appeal).

129. Clinton, supra note 48, at 820.
130. Id.
131. SeeRrrZ, supra note 16, at 64.
132. See Clinton, supra note 48, at 820; see also THE FEDERALIST No. 80, supra note 3, at 480-
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The final Anti-Federalist objection to the diversity grant is the one that
sheds the most light on the question. The Anti-Federalists based their ob-
jections to diversity jurisdiction on the ground that the law to be applied in
diversity cases was unclear and on a genuine fear that diversity courts
would not defer to state law. For instance, Anti-Federalist James Win-
throp, writing under the pseudonym Agrippa," argued:

Causes of all kinds, between citizens of different states, are to
be tried before a continental court. The court is not bound to try it
according to the local laws where the controversies happen; for in
that case it may as well be tried in a state court. The rule which is
to govern the new courts, must, therefore, be made by the court it-
self, or by its employers, the Congress!'

Not all expressions were as unequivocal on the subject, however. In
one remarkable exchange at the Virginia ratifying convention, leading Anti-
Federalist Patrick Henry asked: "I beg [the] gentleman to inform me of
this-in what courts are [citizens of different states] to go and by what law
are they to be tried?" '35 Federalist John Marshall replied that they would
"be governed by the laws of the state where the contract was made. The
laws which governed the contract at its formation govern it in its deci-
sion." 36 Marshall's response indicates a larger role for state law than
that contemplated by Agrippa, although Marshall's statement implicitly sees
diversity courts as having the right to make their own choice-of-law
rules.37 It is doubtful, therefore, that Marshall believed that diversity
courts were uiversally required to adhere to state laws. Other Federalist
statements in support of diversity jurisdiction indicate a belief that disputes
would be resolved by general principles,"' and lurking under Federalist
support for the diversity grant was a perception that it was a necessary
counterweight to the more parochial enactments of state legislatures."'

81 (characterizing federal jurisdiction as extending no further than is logical and necessary for struc-
turing the government).

133. 4 STORING, ANTI-FEDERALIST, supra note 50, at 68.
134. Agrippa, To the People, MD. GAZETE&BALTMOREADVERTISER, Dec. 11, 1787,reprinted

in 4 STORING, AN'Ti-FEDERALIST, supra note 50, at 70, 77-78.
135. Patrick Henry, Speech to the Va. Convention (June 20, 1788), in 3 DEBATES, supra note 42,

at 539, 542.
136. Marshall, supra note 122, at 556-57.
137. See William F. Baxter, Choice of Law and the Federal System, 16 STAN. L. REV. 1, 38

n.125 (1963); Laycock, supra note 48, at 307 n.339.
138. See, e.g., Pendleton, supra note 122, at 549; James Wilson, Speech to the Pa. Convention

(Dec. 7, 1787), in 2 DEBATES, supra note 42, at 486, 491-92. After the Convention, Wilson appeared
to take it as obvious that cases involving "citizens of different states" would be governed by general
principles. 1 CROSSKEY, supra note 41, at 571.

139. See Davie, supra note 114, at 157 (arguing that a federal judiciary was necessary to counter-
act states' oppressive laws); Madison, supra note 122, at 535 (discussing the benefit of exercising
federal judicial power where unjust state regulations exist); Wilson, supra note 138, at 491-92 (citing
state laws relating to credit as particularly problematic).
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In sum, the historical record on the drafting and ratifying of the
Constitution does not speak with absolute clarity on the matter of the law
to be followed by diversity courts.' The prevailing perception appears
to have been that diversity courts were to have some freedom to apply laws
independent of state laws, particularly with regard to anticreditor legisla-
tion, In other areas, such as choice of law, it also appears that those
involved in the drafting and the ratification battle contemplated an indepen-
dent role for diversity courts. Beyond that, some apparently believed that
diversity courts would adhere to state law in some circumstances, but it
was far from clear that they viewed this as a matter of constitutional
necessity. The consensus-such as it was-probably lay somewhere be-
tween the Anti-Federalists' exaggerated fears about federal judicial power
and the Federalists' facile assurances.141 But, in any event, it seems safe
to say that there was no consensus that the current Erie-and-Klaxon doc-
trine was a matter of constitutional compulsion. Of course, once the Con-
stitution was ratified, nothing would prevent the First Congress from
resolving these issues with legislation. Let us turn, then, to the creation
of the first Judiciary Act.

Il. The First Judiciary Act

A. History of the Act

The complete history of the first Judiciary Act has been told ably
elsewhere,2 A comprehensive review of that Act thus would not be
profitable, but some basics are essential to understanding the historical role
of diversity jurisdiction.

1. The Senate Debate.-When the First Senate achieved a quorum on
April 6, 1789, its initial matter of business was to put the federal judiciary
in order. The next day a committee of Senators Oliver Ellsworth, William
Paterson, William Maclay, Caleb Strong, Richard Lee, Richard Bassett,
William Few, and Paine Wingate was appointed to prepare a bill orga-
nizing the judiciary.' Six days later, on Ellsworth's motion, the

140. Kramer, supra note 123, at 292-93.
141. See id. (suggesting that the difficulty of establishing historical consensus can be traced in part

to the "posturing of proponents and opponents of the Constitution").
142. Especially impressive is Professor Ritz's brilliant new book, written with substantial editorial

assistance from Professors Holt and LaRue. RrrZ, supra note 16. The other comprehensive and
reasonably accurate treatment of the first Judiciary Act is found in JULIUS OEBEL, JR., HISTORY OF
THE SUPREME COURT OF THE UNITED STATES: ANTECEDENTS AND BEGINNINGS TO 1801, at 457-508
(Paul A. Freund ed., 1971).

143. CharleneB. Bickford& HelenE. Veit, Calendar, in LEGISLATIVEHISTORIEs: FUNDING ACT
[HR-63] THROUGH MILITIA BILL [HR-1 121, at 1166, 1166 (Charlene B. Bickford & Helen E. Veit
eds., 1986) [hereinafter LEGISLATIVE HISTORIES] (chronicling the events leading to the passage of the
Judiciary Act of 1789).
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Committee expanded to eleven members, one from each state.'" The
Committee then appointed a drafting subcommittee of Ellsworth, Strong,
and Paterson, who-especially Ellsworth4-became the dominant
personalities in the creation of the Act."4

On June 12, the bill was reported from the Committee.47 Un-
doubtedly for strategic reasons,'4 Anti-Federalist Senator Richard Henry
Lee was chosen to report the bill. 49 Section 11 of the June 12 bill con-
tained a grant of diversity jurisdiction to the federal circuit courts,
concurrent with the state courts, subject to a minimum amount in contro-
versy of $500.11 The June 12 bill stated the grant somewhat awkwardly,
providing for concurrent jurisdiction in cases in which "a forreigner [sic]
or citizen of another State than that in which the suit is brought is a
party."151 Eventually, however, the Senate amended the grant to put it
in more familiar language encompassing cases in which "an Alien is a
Party, or the suit is between a Citizen of the State where the suit is
brought, and a Citizen of another State."" Section 12 of the June 12
bill also provided for removal of diversity cases from state to federal court
by defendants who were not sued in their home state's courts.53 This
provision too underwent a stylistic revision before enactment, but the sub-
stance was not changed.'u

Over the course of the next month and five days, the full Senate
extensively debated the bill. No record exists of specific debate as to the

144. Id.; GoEBEL, supra note 142, at 459.
145. See Diary of William Maclay (June 29, 1789), in THE DIARY OF WILLIAM MACLAY AND

OTHER NOTS ON SENATE DEBATES 91, 91 (Kenneth R. Bowling & Helen E. Veit eds., 1989) [herein-
after DIARY] (referring to Senator Ellsworth and the Judiciary Bill as follows: "Mhis Vile Bill is a
child of his, and he defends it with the Care of a parent. [sic] even with wrath and anger."); RITZ,
supra note 16, at 16, 22.

146. See GOEBEL, supra note 142, at 459.
147. Bickford & Veit, supra note 143, at 1166.
148. Cf. GOEBE., supra note 142, at 466 (stating that the reasons for the choice of Lee as reporter

are "unknown").
149. See Bickford & Veit, supra note 143, at 1166.
150. Judiciary Bill of June 12, 1789, in LEGISLATIVE HISTORIES, supra note 143, at 1172, 1179.

Professor Ritz disputes the commonly held belief that the first Judiciary Act had a minimum amount
in controversy. RrTZ, supra note 16, at 57. Ritz contends that the semicolon in § 11 of the original
act, which is between the clause granting jurisdiction to the circuit courts in cases in which the United
States is a party and the clause granting jurisdiction over cases in which an alien is a party, indicates
that only the United States-as-plaintiff grant was to be limited by the amount in controversy require-
ment. This is a very doubtful contention, as subsequent research has revealed that the semicolon
probably was a mistake. Id. at 222 n.10 (noting the discoveries Ritz's editors made after Ritz suffered
a disabling stroke). Even if the semicolon's placement were intentional, it seems unlikely that the
drafters would use such an obscure method to convey such an important point.

151. Judiciary Bill of June 12, 1789, supra note 150, at 1178.
152. Id. at 1178 n.45.
153. Id. at 1179.
154. Id. at 1179 n.54.
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grant of diversity jurisdiction to the circuit courts, and the only amend-
ments passed relating to it are the stylistic ones mentioned above.1" The
only proposed amendment that would have materially affected the diversity
grant was an unsuccessful attempt by the bill's nominal sponsor, Lee, to
limit the lower federal courts to admiralty jurisdiction. 6

Lee's motion to amend the bill was brought on June 22, and the
debate took the better part of two days.57 The only extensive record of
this debate is in Senator Maclay's diary, but his comments are not especial-
ly illuminating. Maclay's account of the debate suggests that it turned on
the perceived constitutionality of Lee's motion.5' Maclay evidently be-
lieved that, at the least, the federal judicial power over federal question
cases had to be vested somewhere in the federal court system.59 But
Maclay's account is somewhat confused here, because neither the June 12
bill nor the Act provided for lower federal court jurisdiction over federal
question cases."6  Rather, the only provision giving any federal court
authority over federal questions was Section 25, which gave the Supreme

155. See supra notes 151-54 and accompanying text.
156. Rrrz, supra note 16, at 54-56.
157. Diary of William Maclay (June 22-23, 1789), in DLARY, supra note 145, at 85, 85-87 (re-

counting the debate regarding the amendment).
158. See id. at 85 (expressing concern that the amendment might violate Article MI's express grant

of federal jurisdiction over cases arising under the Constitution, laws, and treaties of the United States).
159. See id. at 86-87 (asserting that state judges should refer questions of federal law to federal

courts rather than decide those issues themselves). Whether Maclay was correct on this point is the
subject of a lively current debate. Professor Amar, picking up on a suggestion initially made by Justice
Story in Martin v. Hunter's Lessee, 14 U.S. (1 Wheat.) 304, 326 (1816), takes the position that the
Constitution mandates vesting in some federal court of the judicial power over federal question,
admiralty, and public consul cases. Amar, supra note 14, at 215. Professors Clinton, Crosskey, and
Ritz take the position that the Constitution mandates vesting in some federal court of the judicial power
over all nine heads ofjurisdiction in Article Ei, not just the three that Amar views as mandatory. See
1 CROSSKEY, supra note 41, at 613-15; RITZ, supra note 16, at 54-56; Clinton, supra note 48, at 841-
43. Crosskey actually goes further, asserting that the Article Ii heads of jurisdiction are minima and
that federal court jurisdiction beyond them would be constitutional. See I CROSSKEY, supra note 41,
at 620 (arguing that Congress could expand federaljudicial power pursuantto the Necessary and Proper
Clause).

The more conventional view-usually identified with Henry Hart-is that none of the heads of
jurisdiction, other than those requiring Supreme Court original jurisdiction, is mandatory. See Hart,
supra note 90, at 1372-73 ("It's hard, for me at least, to read into Article Ii any guarantee to a civil
litigant of a hearing in a federal constitutional court (outside the original jurisdiction of the Supreme
Court)."); see also William R. Castro, The First Congress's Understanding of Its Authority Over the
Federal Courts' Jurisdiction, 26 B.C. L. REv. 1101, 1124-26 (1985) (concluding, based on the
Judiciary Act and the history of its passage, that the Constitution does not require that the entire Article
Ill judicial power be vested in the federal courts); Daniel J. Metzger, The History and Structure of
Article I1, 138 U. PA. L. REV. 1569, 1610 (1990) (arguing that Congress has no obligation to give
the federal courts jurisdiction over any particular matters); Martin H. Redish, Text, Structure, and
Common Sense in the Interpretation ofArticle III, 138 U. PA. L. REV. 1633, 1636-37 (1990) (submit-
ting that "the greater power not to create lower federal courts logically implies that lesser power of
creating them with limits on their jurisdiction").

160. See RITZ, supra note 16, at 59-60.
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Court appellate authority over at least some6 federal questions raised in
state courts, and Lee's motion would not have affected Section 25.62
Despite Maclay's account suggesting that federal question jurisdiction was
at stake during the debate on Lee's motion, it is clear that by far the most
significant effect of the passage of the Lee motion would have been to
deprive the federal system of diversity jurisdiction. The course of the
debate thus remains obscure, but the Senate defeated Lee's motion on June
23.163

Although the June 12 bill provided for diversity jurisdiction, it said
nothing about the law applicable in diversity cases.'" The Act, of
course, as ultimately passed contained the famous Section 34, which read:

And be it further enacted, That the laws of the several States except
where the constitution, treaties or statutes of the United States shall
otherwise require or provide, shall be regarded as rules of decision
in trials at common law in the Courts of the United States in cases
where they apply.1"

Neither Section 34, nor anything like it, appears in the June 12 bill; nor is
there any record of Senate debate on this section."

It is impossible to say with certainty when Section 34 was added.
Most of the clues suggest, however, that it was added very late in the
Senate deliberations. On July 13, the bill was recommitted to Committee,
evidently for the purpose of preparing a new draft reflecting the floor
amendments and making technical conforming changes before the bill went
to the printer and eventually back to the whole Senate four days later.167

The Committee had the power to, and did, add new sections to the bill, be-
cause it added a new Section 10, which provided for district courts in the
districts of Kentucky and Maine.168 The only written record on the addi-
tion of Section 34 is the handwritten slip of paper in Ellsworth's hand that
Charles Warren discovered in the attic of the Capitol bundled up with a
manuscript copy of the bill.169 There are therefore two possibilities: One

161. At least one commentator argues that § 25 gave the Court appellate authority over all federal
questions raised in state courts. See Akhil R. Amar, The Two-Tiered Structure of the Judiciary Act of
1789, 138 U. PA. L. REV. 1499, 1530 (1990).

162. Lee's motion read as follows: "That no subordinate federal jurisdiction be established in any
State, other than for Admiralty or Maritime causes but that federal interference shall be limited to
Appeal only from the State Courts to the supreme federal Court of the U. States [sic]." Proposed
Amendment to Judiciary Bill of June 12, 1789, in LEGISLATIVE HISTORIES, supra note 143, at 1194.

163. Bickford & Veit, supra note 143, at 1166.
164. See Judiciary Bill of June 12, 1789, supra note 150, at 1178.
165. Judiciary Act of 1789, ch. 20, § 34, 1 Stat. 73, 92.
166. See RITZ, supra note 16, at 126.
167. See Bickford & Veit, supra note 143, at 1168.
168. RnTz, supra note 16, at 128.
169. Warren, supra note 11, at 49, 50, 85-88.
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is that Section 34 was added as a result of deliberative action on the Senate
floor, although neither Senator Maclay nor the keeper of the Senate Journal
thought the matter significant enough to record.1" The other, more
probable, possibility is that Section 34 was added as a technical amendment
by the Committee between July 13 and 17.171 On July 17, the Senate
passed the bill by a vote of fourteen to six and sent it to the House.

2. The House Debates.-The House did not move swiftly on the bill.
As Robert Morris wrote in a private letter, the House members had "been
amusing themselves with proposing Amendments to the Constitution."173

The House apparently took up the bill in earnest on August 24, the first
date of recorded debate.7 From the standpoint of evaluating the ques-
tion of the law applicable in diversity actions, the House did not make any
amendments of great significance.75

By far the most significant challenge to the Judiciary Act in the House
was a motion by Samuel Livermore of New Hampshire who, in the vein
of Senator Lee, sought to limit the lower federal courts to admiralty juris-
diction. 7  As it apparently had in the Senate," the debate on this
proposition turned to a large degree on perceptions of its constitutional-
ity' 78 But the perceived unwillingness of state courts to enforce debts,
and the converse unwillingness of federal courts to enforce state debtor
relief laws, divided the representatives as well. 79 At least with regard
to civil cases, the supporters of Livermore's motion had two main worries,
both of which involved debtor and creditor relationships.

The first was a concern that federal courts would be more willing to
enforce the provisions in the peace treaty with Britain that required U.S.
debtors to repay British creditors."s On this point, however, as pointed

170. RITz, supra note 16, at 130-31.
171. See Rrrz, supra note 16, at 131. Senator Paine Wingate's copy of the draft printed bill also

does not contain any notation reflecting the addition of § 34. Because Wingate's bill does contain most
of the other amendments made on the Senate floor between June 12 and July 13, this is some evidence
that the Committee added § 34 during recommittal. Id. at 131.

172. Bickford & Veit, supra note 143, at 1168.
173. GOE EL, supra note 142, at 504 (quoting a letter from Robert Morris to Richard Peters (Aug.

24, 1789)).
174. 1 ANNALS OF CONO. 782 (Joseph Gales ed., 1789) [hereinafter ANNALS].

175. See RITZ, supra note 16, at 17 n.31 (citing Roger Sherman's comment, in a letter to Samuel
Huntington, that the amendments were viewed as "small alterations"). The House did, however,
extend the $2000 amount-in-controversy requirement for appeals to the Supreme Court to cover those
cases in which the circuit court had original jurisdiction, not just those appealed from district courts.
GOEBEL, supra note 142, at 505-06.

176. 1 ANNALS, supra note 174, at 796-97 (statement of Rep. Livermore).
177. See supra notes 157-63 and accompanying text.
178. See 1 ANNALS, supra note 174, at 796-820.
179. See 1 id. at 837, 846-47, 852.
180. C. 1 id. at 806 (statement of Rep. Sedgwick) (arguing that a federal judiciary would restore

national honor by enforcing the treaty).
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out by other members of the House, Livermore's motion would have been
ineffectual because of the Supremacy Clause and Section 25 of the Judi-
ciary Act, which allowed for Supreme Court review of state court rulings
against the "validity""' of a United States treaty."

The second concern, however, was not limited to the matter of the
British peace treaty, but rather dealt with creditor relationships generally.
For instance, Livermore argued that "[tihis new fangled system would
eventually swallow up the State courts, as those who were in favor of this
rapid mode of receiving debts, would have recourse to them."" This
was a direct reference to Livermore's belief that federal courts would not
enforce state debtor relief laws, a central provision of which in many cases
was to allow extra time for repayment.'" What is striking is not that
representatives such as Livermore believed federal courts would not adhere
to state law, but that in the course of this debate no representative raised
Section 34 as a response to these arguments.

In the end, Livermore's motion was defeated by a vote of thirty-one
to eleven on August 31.11 On September 17, the House passed the Act
by a vote of thirty-seven to sixteen; after a brief conference to iron out
differences between the House and Senate versions, both houses agreed to
the final version on September 22, and President Washington signed it on
September 24.186

B. Challenging the Orthodoxy: Warren and His Detractors

What, then, can one conclude about the congressional understanding
of the law applicable in diversity cases? The orthodoxy is that Section 34
mandates the application of state law in diversity cases."s This view de-
rives much of its substance from Charles Warren's historical account.88

In fact, Warren's account remains so influential that to this day, respected

181. Judiciary Act of 1789 § 25.
182. 1 ANNALS, supra note 174, at 814-15 (statement of Rep. Jackson).
183. 1 id. at 820 (statement of Rep. Livermore).
184. See Clinton, supra note 48, at 817 (referring to "anticreditor laws which delayed repayment

through unanticipated installments or moratoriums"); see also Davie, supra note 114, at 157, 159
("Without a general controlling judiciary ... [the states] might pass the most iniquitous instalment
laws, procrastinating the payment of debts due from their citizens, for years-nay, for ages.").

185. 1 ANNALs, supra note 174, at 866.
186. Bickford & Veit, supra note 150, at 1171-72.
187. See Erie R.R. v. Tompkins, 304 U.S. 64, 79 (1938) (holding that federal courts sitting in

diversity must apply the law of the state in which they sit).
188. Id. at 72 (citing Warren, supra note 11). Even a recent account critical of the Erie doctrine

accepts the essential validity of Warren's research. See John B. Corr, Thoughts on the Vitality of Erie,
41 AM. U. L. REV. 1087, 1092 (1992) ("Warren was a scholar of the first magnitudeand it would be
in bad taste to suggest that his research would reflect anything but a careful and honest approach to his
sources.").
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commentators accept it largely without question.9 Let us turn, then, to
Warren's account.

Warren correctly concluded that Section 34 was added late in the
Senate deliberations, but his reasoning on this score is odd. Warren rea-
soned that Section 34 "was adopted late in the debate [as] seen by its
position in the Bill . . .'.1 This, of course, is nonsense; the other late-
added section, Section 10, is close to the front of the bill. 9' Warren
based his conclusions on a thirty-seven-page handwritten draft of the bill
and on various handwritten amendments that were either bundled with or
pasted onto the draft.1" One of Warren's discoveries was a draft of
Section 34, which was in Ellsworth's handwriting."9 This version of
Section 34 read:

And be it further enacted, That the statute law of the several States
in force for the time being and their unwritten or common law now
in use, whether by adoption from the common law of England, the
ancient statutes of the same or otherwise, except where the constitut-
ion, Treaties or Statutes of the United States shall otherwise require
or provide, shall be regarded as the rules of decision in the trials at
common law in the courts of the United States in cases where they
apply.

194

By means of strikeouts and interlineations, this was reduced to the much
shorter version of Section 34 enacted and quoted above.9

Warren took it as obvious that Section 34 was intended to require
application of state law in diversity cases."6 His main quarrel was with
Justice Story, who Warren believed had interpreted the word "laws" in
Section 34 to refer only to statutes, not common law."9 Warren's pri-
mary thesis was that the condensation of the statute implied that common
law was within the ambit of the term "laws."'"9 He did notice, however,
one peculiarity with his assumption that Section 34 governs the law applic-
able in diversity cases: the placement of the section. Section 34 is at the
end of the Act, in the portion of the Act dealing primarily with criminal
matters."9 Given the otherwise logical organization of the Act, this

189. See, e.g., REDISH, supra note 11, at 30.
190. Warren, supra note 11, at 108.
191. RiTZ, supra note 16, at 128-30.
192. Warren, supra note 11, at 50-51.
193. Id. at 86.
194. Id. at 86-87.
195. See supra note 165 and accompanying text.
196. See Warren, supra note 11, at 83.
197. Id. at 84 (citing Swift v. Tyson, 41 U.S. (16 Pet.) 1, 5 (1842)).
198. Warren, supra note 11, at 85.
199. Section 33 dealt with pretrial detention and bail and § 35 with the right to counsel, although

§ 35 was as applicable in civil cases as in criminal. Judiciary Act of 1789, ch. 20, §§ 33, 35, 1 Stat.
73, 91-92, 92-93.
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placement makes little sense for a section governing the law applicable in
diversity cases. Warren, though, thought he had found a solution to this
puzzle. The slip of paper containing the draft of Section 34 contained a
notation that it was to be added on page fifteen. Looking at the thirty-
seven-page handwritten manuscript, Warren concluded that the placement
of Section 34 near the end of the Act was a mistake. He believed it had
been intended to go much earlier-between Sections 11 and 12, which both
dealt with diversity jurisdiction.'

To say that Professor Ritz has undercut the validity of Warren's
analysis of Section 34 is to put the matter mildly. Warren got off on the
wrong foot when he assumed that the thirty-seven-page manuscript he
found was the text actually used during Senate deliberations.?1 As both
Ritz and Goebel have pointed out, the Senators undoubtedly used the
several hundred printed copies of the committee bill.' The printed bill
ran only fifteen-and-one-half pages; it varied in some minor matters of
punctuation and spelling from the handwritten bill.' The crucial point,
though, is that the notation to add Section 34 on page fifteen makes perfect
sense if the notation refers to the printed bill. This was a direction to the
printer to add Section 34 where the Senate thought it belonged: almost at
the end of the bill, in the portion dealing primarily with criminal mat-
ters.2 This result would be consistent with the late addition of Section
10, which created special district courts in Kentucky and Maine. As Ritz
notes, the Committee added Section 10 in exactly the right place, im-
mediately after the section creating the other district courts.25 This,
then, should give one pause about the conventional interpretation of Section
34: If Section 34 is meant to govern the law applicable in diversity cases,
the Senate placed it very oddly in the bill.

Second, the use of the term "the laws of the Several States" often has
been unthinkingly interpreted to mean the law of some individual state.'
This, however, was not the conventional use of the term "several" in
1789. o Rather, the term "several states" connoted the states collective-
ly; the appropriate term to refer to states individually was "respective

200. Warren, supra note 11, at 108 n.135.
201. Id. at 50; see also Rrrz, supra note 16, at 9. Warren has plenty of company on this, though.

Crosskey, who was violently critical of Warren, see 2 CROSSKEY, supra note 41, at 902 (criticizing
Warren's account as "false and superficial"), and the Erie doctrine, see 2 id. at 912-37, viewed
Warren's discovery of the handwritten draft as important. 2 id. at 866.

202. GOEBEL, supra note 142, at 465; Rrz, supra note 16, at 9.
203. Rrrz, supra note 16, at 127.
204. Id. at 137-38.
205. See id. at 128.
206. See, e.g., Warren, supra note 11, at 83-84; see also Erie R.R. v. Tompkins, 304 U.S. 64,

78 (1938). Even Crosskey, no fan of Erie, assumed that "several states" referred to some individual
state. 2 CROSSKEY, supra note 41, at 869-71.

207. See RITZ, supra note 16, at 83-87.
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states." " Ellsworth and the Senate were consistent in separating this
usage. For example, Section 29, the only section to require application of
the law of some individual state, provided that jurors in federal courts
"shall be designated by lot or otherwise in each State respectively accord-
ig to the mode of forming juries therein now practised."" The Process

Act, which was also drafted by Ellsworth, uses similar language. This
statute provided that federal court procedure "shall be the same in each
state respectively as are now used or allowed in the supreme courts of the
same. "210

Additional circumstantial evidence supports the conclusion that the
reference to "the laws of the Several States" could not have meant the law
of any individual state, but must have been a generic reference to Ameri-
can, as opposed to British, common law.21' First, it is doubtful that the
law of any particular state could have been ascertained in 1789, at least in
the sense that we think of ascertaining the law of an individual state today.
State statutes were nearly impossible to find,212 and state judiciaries were
not organized in the fashion of a pyramid that is familiar today.213 At-
tempting to find an authoritative pronouncement on, for instance, New
York or Virginia law thus would have been a daunting, and maybe impos-
sible, task.214 Second, Section 2 of the June 12 bill provided for a New
Hampshire district that "consist[ed] of the State of New Hampshire and that
Part of the State of Massachusetts, which lies easterly of the State of New
Hampshire."21 Political pressure from New Hampshire political
leaders-who regarded this as a sleight 6 -forced abandonment of the
plan to annex the New Hampshire district.2 7 But the fact that the Senate
could even contemplate a multistate district suggests that lower federal
courts were not to adhere to any local law.218

208. Id.
209. Judiciary Act of 1789, ch. 20, § 29, 1 Stat. 73, 88.
210. Process Act of 1789, ch. 21, § 2, 1 Stat. 93, 93.
211. See William A. Fletcher, The General Common Law and Section 34 of the Judiciary Act of

1789: The Example of Marine Insurance, 97 HARV. L. REV. 1513, 1520 (1984) (describing the emer-
ging sense of an American common law in the 1820s).

212. RrTz, supra note 16, at 49-50.
213. See id. at 48-52.
214. See id. at 51, 51-52 ("'[N]o state court in 1789 could have declared what the law of that state

was.").

215. Judiciary Bill of June 12, 1789, supra note 150, at 1172.
216. See RnIz, supra note 16, at 63-64 (recounting criticism of the plan by John Pickering, the

president of New Hampshire).
217. Id. at 64.
218. See i.
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C. Casting Light on the Subject: The Process Act

The Judiciary Act's implications become still clearer when viewed in
light of the Process Act,219 a piece of legislation that was passed almost
contemporaneously with the Judiciary Act. The Process Act was "doomed
to be little regarded by historians, for the subject matter was hardly such
to captivate those to whom the larger aspects of institutional development
were to be more beguiling."' As sketchy as the legislative history of
the Judiciary Act is, it is a model of completeness compared to the history
of the Process Act. The Senate committee appointed to draft the Judiciary
Act was also commissioned to draft a statute that would regulate proce-
dures in the new federal courts.21 On September 17, Senator Lee, who
also reported the Judiciary Act, reported from committee a twelve-section
bill that would have created a substantially uniform set of procedures in the
federal courts.' The bill would have regulated such important matters
as the time for a defendant to respond to a complaint, the method for
taking a default judgment, the appropriate mode of service for various
types of actions, appropriate prejudgment security, and the statute of
limitations for execution of a judgment.'

Exactly why the more comprehensive version of the Process Act ran
aground is lost to history. Perhaps the reason is, as Goebel suggests, that
Ellsworth, then engaged in negotiations with the House conference commit-
tee over the Judiciary Act, was spending his political chips on that more
important matter.' Or perhaps the thought of a uniform procedure in
the federal courts, which would have departed from familiar state proce-
dures, was unappealing to the Senate, half of whose members were prac-
ticing lawyers.' But, for whatever reason, the Senate bill was amended
drastically on the floor to provide simply that "the... modes of process
... in the circuit and district courts, in suits at common law, shall be the

same in each state respectively as are now used or allowed in the supreme

219. Process Act of 1789, ch. 21, 1 Stat. 93.
220. GOEBEL, supra note 142, at 509.
221. Charlene B. Bickford & Helen E. Veit, Calendar, in LEGISLATIVE HISTORIES: AMENDMENTS

TO THE CONSTIJTION THROUGH FOREIGN OFFIcERs BILL [HR-116], at 533, 533 (Charlene B.
Bickford & Helen E. Veit eds., 1986) [hereinafter EARLY LEGISLATIVE HISTORIES] (chronicling the
events leading to the passage of the Process Act).

222. Court Bill of Sept. 17, 1789, in EARLY LEGISLATIVE HISTORIES, supra note 221, at 535,535-
39 (setting forth an early draft of the Process Act).

223. Id. at 536-38.
224. GOEBEL, supra note 142, at 537.
225. Id. at 511. Resistanceto procedural change by the practicing bar is not an uncommon occur-

rence in modem times. See, e.g., John B. Oakley & Arthur F. Coon, The Federal Rules in State
Courts: A Survey of State Court Systems of Civil Procedure, 61 WASH. L. REV. 1367, 1407 (1986)
(relating "oppositionto FRCP adoption by a vocal and influential minority of Nebraska bar members").
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courts of the same."' Although this solution was avowedly tempora-
ry," it was continued in substantially this form until the Rules Enabling
Act was passed in 1934.1 In any event, though, the adoptive history of
the Process Act shows that the incorporation of state law in the federal
courts, even in procedural matters, was a controversial matter.

All of this controversy makes the legislative silence on Section 34 of
the Judiciary Act even more deafening. If Section 34 really were intended
to incorporate state substantive law in diversity cases, one would expect
some mention of this in the debates on the Judiciary Act. Perhaps the
absence of any record in the Senate can be ascribed to the sketchy quality
of the Senate Journal and Maclay's diary. But this cannot explain the ab-
sence of the issue from the records of the House debates, which fully re-
port the debate on Livermore's motion to amend the Judiciary Act to limit
the lower federal courts to admiralty jurisdiction. 9

Perhaps, though, the most dramatic piece of evidence that Congress
did not understand Section 34 as a command to apply the substantive law
of any particular state comes from one of the few surviving tidbits of the
legislative history of the Process Act. The September 26, 1789 edition of
the Gazette of the United States-a newspaper that recorded significant
congressional actions-reported that two days earlier:

In the committee of the whole [of the House], on the bill for
regulating processes in the Judicial Courts ....

A clause was proposed for insertion, by which debtors should
be enabled to avail themselves of the insolvent extant acts in the
respective States.-This was negatived by a large majority.- The
adoption of this clause was urged by Mr. [Aedanus] Burke [of South
Carolina], and Mr. [James] Jackson [of Georgia], from the peculiar
situation of persons indebted to British and other foreign
merchants.2

Burke and Jackson were both representatives from southern states with a
large number of farmers in debt not only to British creditors, but to other
creditors as well. 1 Not surprisingly, therefore, Burke and Jackson both

226. Process Act of 1789 § 2.
227. See id. § 3 (extending the Act's provisions only until the next session of Congress).
228. Mary B. McManamon, Is the Recent Frenzy of Civil Justicc Reform a Cure-All or a Placebo?

An Examination of the Plans of Two Pilot Districts, 11 REv. LmOIG. 329, 333-34 (1992). An extensive
history of the Rules Enabling Act is contained in Stephen B. Burbank, The Rules Enabling Act of1934,
130 U. PA. L. REV. 1015 (1982).

229. 1 ANNALS, supra note 174, at 782-85, 796-834; see also supra notes 176-79 and accom-
panying text.

230. Proceeding of Congress, In the House of Representatives, 1789 GAzErE OF THE U.S. 191
(Sept. 26, 1789) [hereinafter Proceeding of Congress].

231. See JENSEN, supra note 64, at 238; Emory G. Evans, Private Indebtedness and the Revolution
in Virginia, 1776 to 1796, 28 WM. & MARY Q. 349, 350 (1971); Holt, supra note 16, at 1434.
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vocally supported Livermore's motion in the House to abolish diversity
jurisdiction.3 2

For two reasons this Burke-Jackson motion is strong confirmation of
the view that Section 34 of the Judiciary Act did not command application
of state law. First, if the conventional reading of Section 34 were correct,
the motion would have been unnecessary; under the conventional reading,
Section 34 would incorporate debtor relief and other state laws to the extent
they were constitutional and not preempted. Second, this motion is the
only evidence that the First Congress confronted the question of the law
applicable in diversity cases. "A large majority" of the House answered
that individual state laws would not apply. 3 It seems extraordinarily
unlikely that the First Congress would have intentionally given a different
answer in enacting Section 34.

Of course, this leaves the questions of why Congress included Section
34 in the Judiciary Act and what it meant. Perhaps, as Professor Ritz
suggests, Congress contemplated that federal courts would apply the
common law of crimes until Congress could draft a criminal code.'
Under this reading, the direction to apply "the laws of the several states"
would be a directive to apply the American version of the common law of
crimes rather than borrowing the "undesirable" British practices." The
placement of Section 34 in the Act is consistent with this reading, although
the Section's generic reference to "trials at common law" is not. Or
perhaps Section 34 was merely a directive to apply the general common-
law principles that were in evolution in the state courts, particularly in
matters such as commercial law and choice of law, topics usually assigned
at that time to the area of "international law." 6 Under this reading, the
directive to apply the "laws of the several states" was a directive to apply

232. 1 ANNALS, supra note 174, at 829-31, 833-34 (statements of Reps. Burke and Jackson).
233. Proceeding of Congress, supra note 230, at 191.
234. RiTz, supra note 16, at 146-48.
235. Id. at 147. Whether the federal courts had the authority to punish on the basis of the com-

mon law of crimes is the subject of current debate. See, e.g., 2 CROSSKEY, supra note 41, at 767-84
(asserting that the Jeffersonians opposed the federal adoption of the common-law criminal code); Jay,
supra note 41, at 1039-73 (recounting the early historical disputes over common-law crimes as a
prelude to the modem debate); Robert C. Palmer, The Federal Common Law of Crime, 4 L. & HIST.
REV. 267, 272 (1986) ("The first Congress did not create, condone, or assume a federal common law
of crime."); Stephen B. Presser, The Supra-Consdtiuion, the Courts, and the Federal Common Law
of Crimes: Some Comments on Palmer and Preyer, 4 L. & HIST. REV. 325, 325 (1986) (concluding
that the federal courts' creation of common-law crimes was illegitimate and constitutionally
impermissible); Kathryn Preyer, Jurisdicdon to Punish: FederalAuthority, Federalism and the Common
Law of Crimes in the Early Republic, 4 L. & HiT. REv. 223, 225 (1986) ("Mhe received wisdom
on the subject has held that bench and bar during the early national period did recognize a federal
common law of crimes .. .).

236. RiTz, supra note 16, at 146-48; see also RANDALL BRIDWELL& RALPH U. WHITTEN, THE
CONSTITUTION AND THE COMMON LAW 88 (1977) (arguing that § 34 was designed to ensure the
development of general common-law principles in commercial law).
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the American version of the common law, which by 1789 varied in some
important respects from the British common law. 37 As it turned out,
this second reading is quite close to what the federal courts actually did in
the early history of interpretation of the Judiciary Act.

IV. The Road to Erie and Klaxon

As we have seen, a certain false consciousness dominates the conven-
tional understanding of the pre-Erie-and-Klaxon world. This collective
false consciousness has several facets. First, it is widely assumed that the
Framers of the Constitution, and certainly the drafters of the first Judiciary
Act, always intended for state law to apply in diversity cases." Second,
the conventional perception is that the federal courts took this route39

until Justice Story's opinion in Swift v. 7yson,l and that Story in Swift
essentially "invented" the "general" law, which federal courts could "find"
and apply in diversity cases.2' Along with this traditional critique goes
the assumption that Story's jurisprudence was unsound. This critique fol-
lows from the rise of the legal positivists, who have argued that legal rules
must emanate from some identifiable sovereign.'2 This obviously is not
the case with the "general law."' Finally, the orthodoxy posits that
there were other problems with the Swift doctrine that would have required
its abandonment no matter what the drafters of the Constitution and the
first Judiciary Act thought. The biggest problem has been assumed to be
that the Swift doctrine encourages forum shopping by allowing diversity
plaintiffs to choose between conflicting rules by electing either state or

237. Fletcher, supra note 211, at 1520.
238. See, e.g., Warren, supra note 11, at 81-88. As Professor Korn writes in a book he co-auth-

ored, Erie has generated enough scholarship to "sink it without a trace." MAURICE ROSENBERG Er
AL., ELEMENTS OF CIVIL PROCEDURE 390 (4th ed. 1985). But this is not to say that everyone who
believes in the necessity of the Erie doctrine in some form holds unsophisticated views regarding it.
For articulate scholarship in this regard, see, for example, Stephen B. Burbank, Interjurisdictional
Preclusion, Full Faith and Credit and Federal Common Law: A General Approach, 71 COR.NELL L.
REV. 733 (1986); Ely, supra note 11; Richard D. Freer, Erie's Mid-Life Crisis, 63 TUL. L. REV. 1087
(1989); Allan R. Stein, Erie and Court Access, 100 YALE L.J. 1935 (1991).

239. See GRANT GILMORE, THE AGES OF AMERICAN LAw 30,33 (1977); MORTON J. HORwirz,
THE TRANSFORMATION OF AMERICAN LAW 1780-1860, at 245 (1977).

240. 41 U.S. (16 Pet.) 1 (1842).
241. See Erie R.R. v. Tompkins, 304 U.S. 64, 78 (1938). For a particularly vicious and un-

informed discussion of Swift and Story on this point, see JOHN C. GRAY, THE NATURE AND SOURCES
OF THE LAW 253, 253-55 (Beacon Press 1963) (2d ed. 1921) (claiming that Story "was fond of
glittering generalities; and he was possessed by a restless vanity").

242. Seegenerally JOHN AUSTIN, THE PROVINCE OF JURISPRUDENCEDETERMINED (London, Mur-
ray 1832), reprinted in INTRODUCTION TO JURISPRUDENCE 207, 207-24 (Lord Lloyd of Hampstead ed.,
3d ed. 1972); H.L.A. HART, THE CONCEPT OF LAw 49-76 (1961) (setting out a general theory of
"sovereign and subject").

243. Guaranty Trust Co. v. York, 326 U.S. 99, 102 (1945).
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federal court." Another perceived problem has been that Swift allowed
federal courts to craft substantive rules in areas that even Congress could
not reach.25

In Parts H and III, I demonstrated that the conventional understanding
of the drafting history of the first Judiciary Act and the Constitution is
false. In Parts V and VI, I demonstrate that the nonhistorical justifications
for the Erie-and-Klaxon doctrine are not justifications at all; rather, they
represent excellent arguments for abandoning or radically modifying the
doctrine. In this Part, I demonstrate that the orthodox understanding of
how the federal courts operated before Erie and Klaxon is the result of a
view severely refracted by the lens of our prevailing positivist tradition.

A. Swift and the Rehabilitation of Justice Story

There have been some excellent recent efforts to rehabilitate Justice
Story's reputation.' A major point in this rehabilitation has been to
demonstrate that Justice Story did not "invent" the notion of a general
law. 7  Our modem minds automatically group American law into two
categories: state and federal.' But as Professor Fletcher has demon-
strated, American lawyers near the time the federal courts were created
also believed in a general law, applicable to transstate and transnational
cases."9 English lawyers, too, shared this conception, and it is memo-
rialized in the most important legal work of that time, Blackstone's
Commentaries. The general law was not state law-state courts could
and did vary from its principles. Neither was it federal law, because it had
no preemptive effect. Rather, it was regarded as a corpus of general prin-
ciples held substantially in common among states and nations." In that
respect, courts following these principles functioned in the same manner as
the Greek, Roman, and English courts discussed in Part I. 2 In fact,
American lawyers frequently referred to this law by the name given to it
by the Romans: the "[tfus gentium."23 The !us gentium was not viewed
as being exactly uniform from nation to nation, although its basic tenets

244. Erie, 304 U.S. at 74-75.
245. Id. at 78.
246. See, e.g., BRIDWmiL & WHrrrEN, supra note 236, at 68-70; 2 CROSSKEY, supra note 41,

at 872-74; Juenger, supra note 20, at 156-58.
247. BRIDWELL & WHITTEN, supra note 236, at 5-7; see also Fletcher, supra note211, at 1517-21

(outlining the early use of common law in federal courts).
248. Fletcher, supra note 211, at 1524.
249. See id. at 1518-19.
250. See I BLACKSTONE, supra note 34, at *273; see also 4 id. at *66-*68.
251. See I id. at *273.
252. See supra text accompanying notes 20-40.
253. Fletcher, supra note 211, at 1519 (quoting JAMES SULUVAN, THE HISTORY OF LAND TITLES

IN MAssAcHusfTTs 337-38 (1801)).
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were shared and largely immutable. In fact, commentators referred to
American improvements made to this general law.'

This bit of jurisprudential insight into the founders' era brings some
important matters into focus. For example, it helps make sense of the
reference in Section 34 to "the laws of the several states in cases where
they apply."' As we saw in Part I, the reference to the "laws of the
several states" was not to the law of any individual state. 6 Instead, it
referred to the general law, as improved by American innovation2s7

This general law, however, did not cover all subjects; rather, it covered
matters such as commercial law and conflict of laws in which uniformity
was desirable, thus making the subjects inherently "general" in nature.21'

This, then, makes sense of the last clause of Section 34 which refers to
"cases where they apply." 9 This last clause is a command to apply the
general law where it applies-to general subjects.'

This jurisprudential insight also explains two phenomena regarding the
approach of the early federal courts to diversity cases. One was the divi-
sion by the federal courts of subjects into "local" and "general" matters.
From the beginning, federal courts in diversity cases applied state law in
local matters and the general law in general matters. Local matters in-
cluded disputes regarding the title of landf 1 other matters concerning
realty,22 probate matters,2 and matters of procedure and evi-

254. Fletcher, supra note 211, at 1520 (collecting remarks of early commentators).
255. Judiciary Act of 1789, ch. 20, § 34, 1 Stat. 73, 92.
256. See supra text accompanying notes 207-18.
257. See RiTz, supra note 16, at 140-41.
258. See BRIDWELL & WHrrrEN, supra note 236, at 73 (observing that the need for certainty in

transjurisdictional transactions was a motivation for a general commercial law).
259. Judiciary Act of 1789 § 34.
260. See BRIDWELL & WHIE, supra note 236, at 81 (quoting Justice Story in Van Relmsdyk

v. Kane, 28 F. Cas. 1062, 1065 (C.C.D.R.l. 1812) (No. 16,871), for the proposition that subjects of
extrajurisdictional import belong to a general commercial law).

261. See, e.g., Elmendorfv. Taylor, 23 U.S. (10 Wheat.) 152, 159 (1825); Matson v. Hord, 14
U.S. (I Wheat.) 130, 132 (1816); Polk's Lessee v. Wendal, 13 U.S. (9 Cranch) 87, 94 (1815);
Thompson v. Phillips, 23 F. Cas. 1070, 1087 (C.C.E.D. Pa. 1830) (No. 13,974). But see Robinson
v. Campbell, 16 U.S. (3 Wheat.) 212, 222-23 (1818) (arguing that an ejectment action in equity is
subject to "principles of common law and equity" and not just state law). See generally BRIDWELL&
WHrrrN, supra note 236, at 99-114.

262. See, e.g., Henderson v. Griffin, 30 U.S. (5 Pet.) 151, 155-56 (1831) (applying state law in
a dispute over rights to real property under a will); McKeen v. Delaney's Lessee, 9 U.S. (5 Cranch)
22, 31 (1809) (declaring that Pennsylvania law governs deed registration issues); Newman v. Keffer,
18 F. Cas. 98, 100 (C.C.E.D. Pa. 1836) (No. 10,177) (explaining that in a dispute over arrearage in
rent, state law governs).

263. See, e.g., Jacksonv. Chew, 25 U.S. (12 Wheat.) 153, 162 (1827); Daly's Lessee v. James,
21 U.S. (8 Wheat.) 495, 535 (1823).

264. See, e.g., Ross v. Duval, 38 U.S. (13 Pet.) 45, 60-61 (1839) (applying the Virginia statute
of limitations); Green v. Neal's Lessee, 31 U.S. (6 Pet.) 291,295 (1832) (following state interpretation
of statute of limitations even though it conflicted with earlier U.S. Supreme Court interpretations of that
statute); McCluny v. Silliman, 28 U.S. (3 Pet.) 270, 277 (1830) (holding that a state statute of limita-
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dence.? On the other side of the fence, general matters encompassed
commercial law,' including insurance matters7  and conflict of
laws. 8 This division is irreconcilable with the modem understanding
of Section 34 as an all-encompassing mandate to apply state substantive
law.' The statute makes no distinction on its face between local and
general matters. But the distinction makes perfect sense once one under-
stands both the then-prevailing conception of law and the fact that Section
34 was not a mandate to apply the law of any particular state.

The other phenomenon that this jurisprudential insight explains is the
insistence of the federal courts that "the thirty-fourth section of the
judiciary act.., has been uniformly held to be no more than a declaration
of what the law would have been without it."' This statement is ir-
reconcilable with our modem understanding of Section 34, because the
early federal courts quite evidently did not always apply state substantive
law. But once one understands the then-prevailing conception of law, the
statement makes perfect sense. The general law naturally applied to
general subjects, and local law to local subjects. This is how the federal
courts initially applied these bodies of law, and it is what they would have
done with or without Section 34. Further, this notion that Section 34 was
merely declaratory of the law as it would have existed was a matter of no
small consequence. Section 34 is addressed only to "trials at common
law," and the federal courts understood this literally, meaning that Section
34 did not apply in equity and admiralty matters.1  Nonetheless, federal
courts sitting in admiralty and equity applied the general law in general

tions is binding on a diversity court); Bell v. Morrison, 26 U.S. (1 Pet.) 351, 359-60 (1828) (same);
Brown v. Van Braam, 3 U.S. (3 Dali.) 344, 355 (1797) (implying that a right to interest on judgment
and fees is governed by state law). But see Shelby v. Guy, 24 U.S. (11 Wheat.) 361, 367-68 (1826)
(implying that the Court has no obligation to follow conflicting interpretations by state courts of state
statutes of limitations).

265. See, e.g., McNeil v. Holbrook, 37 U.S. (12 Pet.) 84, 89 (1838).
266. See, e.g., Robinson v. Commonwealth Ins. Co., 20 F. Cas. 1002, 1004 (C.C.D. Mass. 1838)

(No. 11,949); Donnell v. Columbian Ins. Co., 7 F. Cas. 889, 892-95 (C.C.D. Mass. 1836) (No.
3,987); Woodhullv. Wagner, 30 F. Cas. 494, 495-97 (C.C.D. Pa. 1831) (No. 17,975); Gill v. Jacobs,
10 F. Cas. 373, 375 (C.C.D.S.C. 1816) (No. 5,426).

267. Fletcher, supra note 211, at 1538 n.127 (citing 53 marine insurance cases).
268. See, e.g., Suydam v. Broadnax, 39 U.S. (14 Pet.) 67, 75 (1840); Golden v. Prince, 10 F.

Cas. 542, 544 (C.C.D. Pa. 1814) (No. 5,509); see also 1 CROSSKEY, supra note 41, at 569-70 (obser-
ving that the acceptance of a general commercial law made conflict-of-law rules unnecessary).

269. Even the modem understanding of § 34, however, does not require application of state sub-
stantive law in all diversity cases. See Roger J. Miner, Book Review, 36 N.Y.L. SCH. L. REV. 525,
530 (1991) (reviewing Rrrz, supra note 16) (describing "present conventional wisdom" as requiring
application of state law except in matters governed by the Constitution, acts of Congress, or duly
ratified treaties).

270. Hawkins v. Barney's Lessee, 30 U.S. (5 Pet.) 457, 464 (1831).
271. See, e.g., United States v. Burr, 25 F. Cas. 187, 188 (C.C.D. Va. 1807) (No. 14,694)

(Marshall, J.) (equity case); The Jerusalem, 13 F. Cas. 559 (C.C.D. Mass. 1814) (No. 7,293)
(admiralty case).
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matters, and local law in local matters,' because to do anything else
would have been almost unthinkable to lawyers and judges of that genera-
tion.

All of this makes the now-famous decision of Justice Story in Swift
merely a garden-variety exposition of the prevailing view of the law applic-
able in diversity cases, not the fountainhead of an unprecedented and
bizarre doctrine for which the opinion is often takenY4 Swift was a
diversity dispute as to the negotiability of a note. The specific question
was whether a pre-existing debt was good consideration to allow the sub-
sequent holder of the note to enforce it without regard to fraud in the
underlying transaction.5 The general rule was that the pre-existing debt
was good consideration; the state (New York) rule apparently was to the
contrary.'7 Not surprisingly, in view of the prevailing doctrine, Justice
Story held that the general rule applied, because of the general nature of
commercial disputes.'m In so doing, he offered the following explana-
tion:

It is... contended, that [Section 34 requires adherence to the New
York rule.] ... In order to maintain the argument, it is essential,
therefore, to hold, that the word "laws," in this section, includes
within the scope of its meaning the decisions of the local tribunals.
In the ordinary use of language it will hardly be contended that the
decisions of Courts constitute laws. They are, at most, only evi-
dence of what the laws are .... The laws of a state are more
usually understood to mean the rules and enactments promulgated by
the legislative authority thereof, or long established local customs
having the force of laws. In all the various cases, which have hither-
to come before us for decision, this Court have uniformly supposed,
that the true interpretation of the thirty-fourth section limited its
application to state laws strictly local, that is to say, to the positive

272. Fletcher, supra note 211, at 1529-31; see also 2 CROSSKEY, supra note 41, at 877 (remarking
that admiralty cases were decided differently when the parties were citizens of the same state).

273. See Fletcher, supra note 211, at 1519.
274. See supra notes 238-41 and accompanying text. But see 2 CROSSKEY, supra note 41, at

903-04 (noting that the Swift doctrine did not begin with Swift); LARRY L. TPLY & RALPH U.
WHrrrEN, CIVIL PROCEDuRE 283-84 (1991) (defending the opinion as "a rather ordinary example of
antebellum jurisprudence"); William P. LaPiana, Swift v. Tyson and the Brooding Omnipresence in
the Sky: An Investigation of the Idea of Law in Antebellum America, 20 SUFFOLK U. L. REV. 771,774
(1986) (arguing that Story's opinion in Swift "accurately reflects one facet of the legal thought of his
time"). The conventional view of Swift is well illustrated by the statements of a leading legal historian
that Swift was "[o]ne of the most interesting and puzzling developments in all of American legal
history" and that "it was clear under the 34th section of the Judiciary Act of 1789 that the federal
courts were required to follow state 'law.'" HORWITZ, supra note 239, at 245.

275. Swiftv. Tyson, 41 U.S. (16 Pet.) I, 15 (1842).
276. Id. at 16.
277. Id. at 19.
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statutes of the state, and the construction thereof adopted by the local
tribunals, and to the rights and titles of things having a permanent
locality, such as the rights and titles of real estate, and other matters
immovable and intraterritorial in their nature and character. It never
has been supposed by us, that the section did not apply.., to ques-
tions of a more general nature, not at all dependent upon local stat-
utes or local usages. . . as, for example,. . . to questions of general
commercial law, where. the just rule [is] furnished by the prin-
ciples of commercial law to govern the case.?78

Story's analysis has come under fire for construing the word "laws"
in Section 34 narrowly, so as not to include judicial decisionsY9 But
Story's musings on this subject were hardly essential to the analysis, and
they were in any event merely reflective of the then-prevailing view that
courts "find," not "make," the law." The gist of Story's reasoning in-
volves divining the line between general and local matters, a mode of
analysis well-entrenched long before 1842, when Swift was decided. Seen
in this light, Story's conclusion that the general rule should prevail is
entirely unexceptional.

B. After Swift.- The Rise of Positivism

In the years that followed Swift, the federal courts continued to make
the distinction between general and local matters and apply the law in
diversity cases accordingly. 1 In time, though, the area of "general"
concern expanded at the expense of local matters,2" making the doctrine
vulnerable to criticism.' But the change that finally brought about Erie

278. Id. at 18-19.
279. See, e.g., Warren, supra note 11, at 84-85. The preoccupation with Story's discussion of

statutes, as opposed to the general versus local dichotomy, has led many to express surprise that the
Court later failed to yield to statutes in general matters, such as commercial law. See, e.g., HokwiZ,
supra note 239, at 250. This criticism is difficult to comprehend, particularly in view of the fact that
Story specifically emphasized that general commercial law was an area "not at all dependentupon local
statutes." Swift, 41 U.S. at 19.

280. BRIDWEL.L & WHTTEN, supra note 236, at 1.
281. For example, courts held that commercial law was governed by general principles. See, e.g.,

Pana v. Bowler, 107 U.S. 529, 541 (1882); Oates v. National Bank, 100 U.S. 239, 246 (1879); Boyce
v. Tabb, 85 U.S. (18 Wall.) 546, 548 (1873). During the same period, however, negligence law was
deemed a local matter. See, e.g., Detroit v. Osborne, 135 U.S. 492, 497-98 (1890); Bucher v.
ChesbireR.R., 125 U.S. 555, 583-84 (1888).

282. See, e.g., Black & White Taxicab & Transfer Co. v. Brown & Yellow Taxicab & Transfer
Co., 276 U.S. 518, 526-27 (1928) (holding that general law determined whether a contract was against
public policy); Kuhn v. Fairmont Coal Co., 215 U.S. 349, 361 (1910) (holding that a real estate
contract dispute presented only questions of general law); Baltimore & O.R.R. v. Baugh, 149 U.S.
368, 370 (1893) (holding that a negligence claim presented an issue of general law); see also TONY A.
FRE.YEm, HAPMONY AND DISSONANCE: THE SWLFT AND ERzE CASES IN AMERICAN FEDERALISM 101
(1981) (noting that the federal judiciary gradually expanded application of the Swift doctrine).

283. See BRIDWELL & WHirEN, supra note 236, at 3 (criticizing the late 19th-century departure
from the Swift system).
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and Klaxon was a revolution in legal philosophy.' By the time Erie and
Klaxon were decided, the Supreme Court, and the American legal con-
sciousness generally, were dominated by legal positivists and realists.'
To the positivists and the realists, the notion of a "general" law was
nonsense. The positivist conception of law, derived largely from John
Austin's lectures on jurisprudence, defined law as a command of a sover-
eign. 6 In this system, there is no room for a corpus of law without an
identifiable sovereign. As Justice Holmes argued in a famous dissent,
"[t]he common law is not a brooding omnipresence in the sky, but the
articulate voice of some sovereign or quasi sovereign that can be iden-
tified." "

As successful as positivism has been in revising our conception of
law, 8 it never has dealt comfortably with cases that touch more than one
state or nation. 9  The illustrations that Austin, and more recently
H.L.A. Hart, used to expound so successfully their legal philosophy all
depended upon the implicit premise that the disputes were entirely local in
nature.2' But diversity cases by definition are not strictly local; they at
least involve disputants from diverse legal systems.29 The positivist
attempts to deal with cases that straddle state and national borders are
extraordinarily awkward, requiring the creation of anthropomorphized
sovereigns with "wants" and "desires" akin to human emotions that ex-
press the sovereign's "interest" in having its law applied.2'

It was at these uncomfortable crossroads that the Supreme Court
decided Erie and Klaxon. The rise of positivism made reliance on the

284. See George Rutherglen, Reconstructing Erie" A Comment on the Perils of Legal Positivism,
10 CONST. COMM. 285, 285 (1993).

285. See Frank S. Alexander, Beyond Positivism: A Theological Perspective, 20 GA. L. REV.
1089, 1091 (1986) ("For at least a century, no single school of thought has had more influence in
Anglo-Americanjurisprudence than legal positivism."). As Horwitz argues, the notion that conflicting
state rules were the result not of "mistakes" in deducing principles of natural reason, but resulted
instead from political differences, was building even when Swift was decided. HORWIrZ, supra note
239, at 246.

286. AUSTIN, supra note 242, at 207-08.
287. Southern Pac. Co. v. Jensen, 244 U.S. 205, 222 (1917) (Holmes, J., dissenting).
288. See Alexander, supra note 285, at 1091 (describing positivism as the century's most signifi-

cant school ofjurisprudential thought). For a critique of positivism, see RONALD DWORKIN, TAKING
RIGHTS SERIOUSLY 14-45 (rev. ed. 1978).

289. BRIDWELL& wHrrTEN, supra note 236, at 68.
290. See, e.g., H.L.A. Hart, Positivism and the Separation of Law and Morals, 71 HARv. L.

REV. 593, 618-19 (1958) (citing a German case in which the conflict was between the law as it existed
under the Nazi regime and the postwar version of the same law).

291. BRIDwELL& WHIT'rEN, supra note 236, at 68.
292. See Patrick J. Borchers, Professor Brilmayer and the Holy Grail, 1991 Wis. L. REV. 465,

477 (reviewing LEA BRILMAYER, CONFLICT OF LAWS: FOUNDATIONS AND FUTURE DIREIEONS
(1991)). In this same vein, the leading modem positivist doubts that international law is "law" in the
"true" sense of the word. See HART, supra note 242, at 208-3 1.
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"general" law in diversity cases an unbearable embarrassment.' Ac-
cordingly, in Erie the Supreme Court wished the "federal general common
law" out of existence by declaring it a nonentity.2' But positivism
offered no ready-made substitute. The Court was compelled to find its
substitute by reinventing the Constitution and Section 34. Aided by
Charles Warren's dubious history,295 the Court was able to find in that
then-century-and-one-half old statute a "sovereign" command to defer to
state law in all substantive matters, including the matter raised by the facts
of Erie-the standard of care owed by a railroad to a passerby.2' The
Court further held that its analysis was constitutionally compelled by
importing into Article I the Article I limits on congressional auth-
ority. 7 Three years later, in Klaxon, the Court took a step compelled
by its new-found mode of analysis and expanded its doctrine to conflicts
of law, an area previously within the realm of general law."

At the time Erie and Klaxon were decided, pragmatic justifications for
the doctrine existed. Primary among them was the tactical advantage that
the expansion of the realm of general law gave diversity plaintiffs in cases
in which the state and general rules differed materially.2' As we shall
see in Part V, however, that justification, and others offered for the
doctrine, no longer support its existence. Erie and Klaxon, then, fueled
ostensibly by historical, statutory, and constitutional analysis, cannot be
sustained on these grounds. Instead, they must be reconceptualized as rest-
ing on jurisprudential and pragmatic grounds. Let us turn, then, to the
alternative grounds to see what an appropriately reconceptualized Erie-and-
Klaxon doctrine must look like.

V. Alternative Justifications for Erie and Klaxon

We have seen that Erie and Klaxon are bad history.' But they-
and other cases in the Erie line-articulate some independent reasons why
diversity courts should apply the same state substantive law as state

293. See BRIDWELL& WHrITTN, supra note 236, at 1-2 (collecting descriptions of wft as based
on a "fallacy"); FREYER, supra note 282, at 107 (characterizing one reference to Story's opinion as
"very fishy"); see also Alexander, supra note 285, at 1091 (remarking on the overall impact of
positivism).

294. Erie R.R. v. Tompkins, 304 U.S. 64, 78 (1938).
295. See supra notes 190-200 and accompanying text.
296. Erie, 304 U.S. at 74-75.
297. Id. at 78.
298. Kaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487 (1941).
299. Erie, 304 U.S. at 74-75; see also FREYER, supra note 282, at 109 (describing how corpora-

tions used their resources to forum shop).
300. See supra Parts 11 & In.
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courts.30
1 Let us turn, then, to those independent justifications to see if

they mandate continued homage to the Erie-and-Klaxon doctrine.
One justification for the Erie-and-Klaxon doctrine is proffered by

Justice Brandeis himself. Brandeis argued:

Congress has no power to declare substantive rules of common law
applicable in a State whether they be local in their nature or
"general," be they commercial law or a part of the law of torts.
And no clause in the Constitution purports to confer such a power
upon the federal courts.'

Brandeis's contention was that the scope of the federal judicial power can
be no broader than the legislative power of Congress.

This view cannot justify continued adherence to the Erie-and-Klaxon
doctrine. At best, the language quoted from the Erie case is dictum; the
Court's (mistaken) construction of Section 34 was sufficient to sustain the
result in the Erie case.' Like many dicta, Brandeis's view suffers from
analytical deficiencies. The notion that Articles I and Im both limit the
federal courts finds no justification in the text or the history of the
Constitution.' There is nothing absurd or implausible in having the
federal courts fashion and apply common-law rules in areas in which con-
gressional power does not reach. Both before and after Erie and Klaxon,
federal courts have fashioned and applied substantive rules in admiralty
cases with no more justification than Article Im and the congressional grant
of jurisdiction and without concern for the scope of congressional legisla-
tive authority.'°5

Beyond that, Brandeis's concern has been obliterated as a practical
matter by the expansion of congressional commerce authority. In 1938,
when Erie was decided, congressional power under the Commerce Clause

301. E.g., Hannav. Plumer, 280 U.S. 460, 468 (1965) (citing discouragementof forum shopping
and avoidance of inequitable administration of laws as two goals of Erie); Guaranty Trust Co. v. York,
326 U.S. 99, 109 (1945) (noting the pre-Erie problem of forum shopping).

302. Erie, 304 U.S. at 78.
303. Id. at 90 (Reed, J., concurring).
304. As for the text, Article I of the Constitution purports only to define the powers of Congress;

it does not purport to enumerate the powers of the federal courts. U.S. CONST. art. I, § I ("All legisla-
tive Powers herein granted shall be vested in a Congress of the United States .... "). As to the
history, see supra Part H.

305. See, e.g., Kossick v. United Fruit Co., 365 U.S. 731, 741-42 (1961) (reversing the applica-
tion of the New York statute of frauds to bar recovery on a maritime act); Levinson v. Deupree, 345
U.S. 648, 652, 651-52 (1953) (applying "federal practice" rather than the Kentucky statute of limita-
tions in an admiralty case); The Lettawarma, 88 U.S. (21 Wall.) 558, 581 (1874) (relying upon a
general rule in admiralty to create a lien on ships' repairs and supplies regardless of state law). Writers
immediately after Erie likewise had doubts about its constitutional basis. See, e.g., T.A. Cowan,
Comment, Constitutional Aspects of the Abolition of Federal "Common Law," 1 LA. L. REV. 161, 171
(1938).

[Vol. 72:79
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was at least debatably circumscribed." But since then, the Court has
made clear that the authority of Congress in this area is nearly plenary.'
As a result, even adherents of the conventional view that the Constitution
mandates the Erie-and-Klaxon doctrine recognize that the Constitution is
at best in the background."' This rationale, therefore, is no reason to
adhere to the Erie-and-Klaxon doctrine in its present form.

Another justification for the Erie-and-Klaxon doctrine is the "forum-
shopping" rationale. This rationale was explicit both in Erie2 and
Klaxon310 and was eventually settled on by the Court later in the develop-
ment of the doctrine.31 The Court's concern was that in cases in which
the general common-law rule differed materially from the state rule, diver-
sity plaintiffs would unfairly be able to choose the applicable law by fiing
the case in either state or federal court, depending upon which would apply
the most prorecovery rule."2 The plaintiff's decision to file in federal
court in Erie was so motivated."3 This is an apparently more substantial

306. See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 31-32 (1937) (reading the Com-
merce Clause broadly, but not foreclosing limitations on congressional power).

307. See, e.g., Katzenbach v. McClung, 379 U.S. 294, 304 (1964) (upholding the Civil Rights
Act of 1964 as applied to restaurants on the basis that Congress "had a rational basis for finding that
racial discrimination in restaurants had a direct and adverse effect on the free flow of interstate
commerce"); Wickard v. Filburn, 317 U.S. 111, 127-28 (1942) (extending congressional authority even
to control over one farmer's wheat production for personal consumption); see also Corr, supra note
188, at 1118 (noting the Court's expansion of the commercepower to intrastate and local activities that
have a substantial and harmful effect on commerce).

308. Ely, supra note 11, at 706 (describing the place of the Constitution as "functional irrele-
vance" in cases covered by the Rules of Decision and Rules Enabling Acts); Stein, supra note 238, at
1944 (noting that "where there has been congressional authorization... for the federal court-access
practice, it is probably constitutional"). In only one case-Stewart Org. v. Ricoh Corp., 487 U.S. 22
(1988)-has the Supreme Court even addressed in anything but dicta the constitutional scope of the
Erie-and-Klaxon doctrine. In that case the Court rejected a constitutional challenge to the federal venue
transfer statute, 28 U.S.C. § 1404 (1988), stating simply that congressional power in this area was "not
subject to serious question." Stewart Org., 487 U.S. at 32.

309. Erie R.R. v. Tompkins, 304 U.S. 64, 74-75 (1938).
310. Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 496-97 (1941).
311. In Guaranty Trust Co. v. York, 326 U.S. 99 (1945), the Court held that the Erie doctrine

required application of state law every time the difference between the two would affect the "outcome"
of a case. Id. at 109. Later, though, the Court appeared to abandon, or at least restrict, the outcome
test in favor of a more amorphous balancing of state and federal interests. Byrd v. Blue Ridge Rural
Elec. Coop., 356 U.S. 525, 537 (1958). In Hanna v. Plumer, 380 U.S. 460 (1965), however, the
Court revived the outcome test. The Court articulated what it termed the "twin aims" of the Erie
doctrine: "discouragement of forum-shopping and avoidanceof inequitable administration of the laws."
Id. at 468.

312. See Hanna, 380 U.S. at 467.
313. Irving Younger, Observation: What Happened in Erie, 56 TEX. L. REV. 1011, 1014-16

(1978). The general common-law rule, followed by most federal courts, was that a person walking on
a path longitudinalto a railway was entitled to the benefit of ordinary care, while the Pennsylvania state
rule was that such persons were trespassers, entitled to recover only for reckless conduct. Id.
Tompkins filed in federal court to take advantage of the recovery-favoring ordinary care rule. Erie,
304 U.S. at 81 (Butler, J., concurring).
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justification for the Erie-and-Klaxon doctrine, one that influences courts
and commentators to this day.3" Certain features of the argument, how-
ever, have been overlooked; in fact, the forum-shopping rationale now
counsels abandonment or modification of the Erie-and-Klaxon doctrine, not
adherence to it.

When Erie and Klaxon were decided-1938 and 1941, respectively-
the first Restatement of Conflicts was hot off the press."5 Although not
without its early critics," 6 the first Restatement had wide support among
state courts."7 Whatever its faults,3 8 the first Restatement, coupled
with its wide acceptance, coalesced a choice-of-law system in the United
States that was relatively even-handed and uniform. The first Restatement
is a system of fairly simple and easily applied choice-of-law rules. The
law applicable in tort cases is the place of the injury,39 the law applic-
able in determining the validity of a contract is the place of the acceptance
of the contract,32 and so on. As long as it was widely accepted, the first
Restatement minimized the incentive for interstate forum shopping: No
matter where the plaintiff filed his tort case, the law of the place of the
injury would apply.321

Beghming about 1963, the first Restatement's conceptual edifice
collapsed.'2 Only about a dozen states still follow the first Restate-
ment.3 Those that no longer follow the first Restatement have replaced

314. See, e.g., Stein, supra note238, at 1947.
315. RESTATEMENT OF CONFLICT OF LAWS (1934).
316. See, e.g., WALTER W. COOK, THE LOGICAL AND LEGAL BASES OF THE CONFLICT OF LAWS

344 (1942) (calling the Restatement undesirable and ill-advised); David F. Cavers, A Critique of the
Choice-of-Law Problem, 47 HARV. L. REV. 173, 182 (1933) (arguing that adherence to the proposed
Restatement would "utterly distort" decisions and their resulting applications).

317. Juenger, supra note 20, at 207-10.
318. Some criticisms of the first Restatement have been particularly scathing. See generally Bor-

chers, supra note 292, at 469, 466-70 (describing the Restatement's "flimsy foundations").
319. RESTATEMENT OF CONFLICT OF LAWs, supra note 315, §§ 377, 378.
320. Id. §§ 311, 332.
321. The first Restatement's approach to choice of law was so deeply ingrained when Erie was de-

cided that the Court took the matter as too obvious for debate. See HERBERT F. GOODRICH, HAND-
BOOK OF THE CONFLICT OF LAWS § 92 (2d ed. 1938) ("Limitations placed upon the injured person's
right by the law of the place of injury qualify the claim wherever its enforcement is sought."). The
Erie case was filed in a New York federal court, but the Court, without discussion ofthepoint, applied
Pennsylvania state law because the injury occurred in Pennsylvania. Erie R.R. v. Tompkins, 304 U.S.
64, 80 (1938).

322. See Babcock v. Jackson, 191 N.E.2d 279, 285 (N.Y. 1963) (holding that the controlling law
is that of the jurisdiction with the "strongest interest" in resolving the issue).

323. Patrick J. Borchers, The Choice-of-Law Revolution: An Empirical Study, 49 WAsH. & LEE
L. REV. 357, 357 (1992) (observingthat fifteen jurisdictions still followed the first Restatement). Since
that article was written, South Dakota and Tennessee have abandoned the first Restatement. See
Chambers v. Dakotah Charter, Inc., 488 N.W.2d 63 (S.D. 1992); Hataway v. McKinley, 830 S.W.2d
53 (Tenn. 1992).
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it with a variety of approaches, all of which are extremely malleable.324
For our purposes, though, the important feature of the new approaches is
their pronounced tendency to allow state courts to apply forum law.32

This, coupled with an easing of the constitutional limitations on personal
jurisdiction that began in 1945,1 means that plaintiffs have a strong
incentive, and the ability, to engage in interstate forum shopping.'z For
example, a plaintiff injured in a product liability case today will probably
have the choice of several different states.3' The knowledge that most
of these states are likely to apply their own law will allow a plaintiff, at
least one with competent counsel, to select favorable substantive rules.329

The Erie-and-Klaxon doctrine, therefore, in the name of discouraging
forum shopping, actually encourages it. Federal courts are required to
imitate the forum-biased choice-of-law methodologies developed by their
state court counterparts, and therefore participate passively in the interstate
forum shopping that these choice-of-law approaches encourage.' Sup-
pose, though, that instead of following state choice-of-law rules, federal
courts applied uniform rules, or at least rules more uniform than those of
the states. Certainly, failing to follow state law might encourage intrastate
forum shopping-shoppingbetween state and federal court-but in diversity
cases it would greatly discourage interstate forum shopping because of the
nationwide applicability of the rule across federal courts.33

In our modem conflicts climate, the choice is not between encouraging
or discouraging forum shopping. The choice, rather, is whether to
discourage interstate or intrastate forum shopping. Intrastate forum
shopping is a far less pernicious practice than its interstate counterpart.
Unlike the interstate version, intrastate fornm shopping does not
discriminate against defendants. Unless a defendant is sued in his home
state's courts, a defendant generally can remove a diversity case to federal

324. Borchers, supra note 323, at 379, 379-80 (describing as representative an approach that is
so "open-ended [that it] . . . allows for the rationalization of almost any result").

325. Id. at 374-75 (analyzing data and concluding that forum law was applied in more than half
of the cases studied).

326. See International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945) (establishing a
"minimum contacts" standard for assertions of personal jurisdiction); Corr, supra note 188, at 1111-12
(noting International Shoe's expansion of state court in personam jurisdiction).

327. Friedrich K. Juenger, Forum Shopping:Domestic and International, 63 TUL. L. REv. 553,
559 (1989).

328. Id. at 557-58.
329. Id. at 559.
330. Id.; see Borchers, supra note 323, at 378-79 (citing study results demonstrating that federal

courts adhere to state choice-of-law methods). As early as 1953, some commentators recognized this
problem. See 2 CROSSKEY, supra note 41, at 928-29 (arguing that Erie provided new incentives for
litigants to forum shop).

331. Patrick J. Borchers, Forum Selection Agreements in the Federal Courts After Carnival Cruise:
A Proposal for Congressional Reform, 67 WASH. L. REV. 55, 96-97 (1992).
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court.'32 Thus, most diversity cases should end up in federal court,
either because the plaintiff filed there or the defendant removed, as long as
either of the parties has a palpable preference. Defendants have far less
protection against interstate forum shopping. As long as the plaintiff
succeeds in filing in a court with personal jurisdiction, the only protection
available is the uncertain device of a forum non conveniens dismissal.333

Intrastate forum shopping is also less pernicious because of the availability
of venue transfer between federal district courts.3" Once the case is in
the federal system, federal courts have a great deal of flexibility in dealing
with inconvenient forum choices, flexibility not enjoyed by their state court
counterparts.335 Thus, the forum-shopping rationale, a major prop for
the Erie-and-Klaxon doctrine, actually counsels its abandonment.

Finally, more recently, the Supreme Court has sporadically attempted
to ground Erie and Klaxon in separation-of-powers doctrine.36 This so-
called "new Erie"337 doctrine has taken Erie to stand for the proposition
that federal courts should be reluctant to create common-law rules of
decision for fear of invading the sphere of congressional competence.338

Whatever the merits of the "new Eie" doctrine,339 it has little to do with

332. 28 U.S.C. § 1441 (1988 & Supp. 1I 1991). But see 28 U.S.C. § 1445 (1988) (providing
that certain actions are nonremovable).

333. See Peter Hay, Transient Jurisdiction, Especially over International Defendants: Critical
Comments on Burnham v. Superior Court of California, 1990 U. ILL. L. REv. 593, 601 & n.65 (con-
tending that the possibility of forum non conveniens dismissal does not justify retaining transient
jurisdiction).

334. See 28 U.S.C. §§ 1404, 1406 (1988).
335. See David E. Steinberg, The Motion to Transfer and the Interests ofJustice, 66 NOTRE DAME

L. REv. 443, 488-511 (1990) (reviewing the factors a federal court may consider in determining
whether to transfer the case to another court).

336. City of Milwaukee v. Illinois, 451 U.S. 304, 312-13 (1981) ("The enactment of a federal rule
in an area of national concern, and the decision whether to displace state law in doing so, is generally
made not by the federal judiciary, purposefully insulated from democratic pressure, but by the people
through their elected representatives in Congress."); see also Carlson v. Green, 446 U.S. 14, 37 (1980)
(Rehnquist, J., dissenting) ("[C]ongressional authority here may all too easily be undermined when the
judiciary, under the guise of exercising its authority to fashion appropriate relief, creates expansive
damages remedies that have not been authorized by Congress."); Cannonv. University of Chicago, 441
U.S. 677, 740-43 (1979) (Powell, J., dissenting) (arguing that judicial creation of federal common law
allows "the Judicial Branch to assume policymaking authority vested by the Constitution in the
Legislative Branch").

337. George D. Brown, Of Activism and Erie-The Implication Doctrine's Implications for the
Nature and Role of the Federal Courts, 69 IoWA L. REV. 617, 625 (1984).

338. See Donald L. Doernberg, Juridical Chameleons in the "New Erie" Canal, 1990 UTAH L.
REv. 759, 764-70.

339. See id. at 764-82. For the most recent debate, compare the contributions of George D.
Brown, Larry Kramer, Martha A. Field, and Thomas W. Merrill to Symposium, Federal Courts, 12
PACE L. REV. 229 (1992). Although, as I say in the text, I think the question of creating preemptive
federal common law is different from choosing a nonpreemptive rule to apply in diversity cases, I find
myself in agreement with those, such as Field, Kramer, and Weinberg, who assert that federal court
power is reasonably broad in this regard. For the reasons discussed above, see supra Part II, I am
completely unpersuaded by Redish's argument that the Rules of Decision Act is an impediment to the
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the problem of the law applicable in diversity cases. The Court's
separation-of-powers concerns are centered on the creation of preemptive
federal common law.' When federal courts create a federal common-
law rule by implication from the Constitutione4 or a federal statutory
scheme,'42 the rules that they create are binding in both federal and state
courts.43 The common-law rules applicable in diversity cases before
Erie, however, were of a much different kind. The common-law rules ap-
plied in pre-Erie diversity cases were always understood to be applicable
only in diversity cases and not binding upon state courts.' Thus, what-
ever the Supreme Court's concerns about federal courts supplanting Con-
gress as the major organ of national policy, they do not demand adherence
to Erie in this context. 5

VI. Rethinking the Applicable Law in Diversity Cases

Erie and Klaxon, as we have seen, are not compelled by history. But
neither do the positivistic, non-historical justifications support the doctrine's

creation of supreme federal common law. REDIsH, supra note 11, at 30-46; see also Louise Weinberg,
The Curious Notion That the Rules ofDecision Act Blocks Supreme Federal Common Law, 83 Nw. U.
L. REV. 860, 862 (1989) (arguing against Redish's view).

340. See, e.g., Carlson, 446 U.S. at 37-38, 38 (Rehnquist, J., dissenting) ("In my view the auth-
ority of federal courts to fashion remedies based on the 'common law' of damages for constitutional
violations likewise falls within the legislative domain, and does not exist where not conferred by
Congress.").

341. See, e.g., Clearfield Trust Co. v. United States, 318 U.S. 363, 366-70 (1943) (holding that
becausethe U.S. government's authority to draw a check derived from the Constitution, the courts have
the ability to fashion federal common law governing the rights and duties of the United States regarding
commercial paper).

342. See, e.g., United States v. Kimbell Foods, Inc., 440 U.S. 715, 726 (1979) (holding that pri-
ority of liens arising from federal lending programs were to be determined "with reference to federal
law").

343. Weinberg, supra note 339, at 862.
344. Fletcher, supra note 211, at 1515.
345. The argument could be made that adherence to Erie and Klaxon is compelled as a matter of

stare decisis. See REDIsH, supra note 11, at 44-45 (discussing the argument that stare decisis requires
adherenceto Erie). Idoubtit. At the time Swzft was overruled, it was much more venerable than Erie
and laxon are now. The Supreme Court recently refused to dispense with the unwritten "domestic
relations" exception to the diversity statute. Ankenbrandt v. Richards, 112 S. Ct. 2206, 2209-10
(1992). But this was on the theory that this exception was nearly a century and a half old, far older
than Erie and Maxon. Id. (citing Barber v. Barber, 62 U.S. (21 How.) 582 (1859)).

In any event, Congress appears relatively content to let the federal courts look after this matter.
Before Erie, there were oceasional-always unsuccessful-legislative efforts to attack Swift. FREYER,
supra note 282, at 108-09 (detailing congressional attempts to alter the Swift rule). Diversity juris-
diction has come under fire from some quarters, but never with success. See generally Peter Westen
& Jeffrey S. Lehman, Is There Life for Erie After the Death of Diversity?, 78 MICH. L. REV. 311, 311
n.1 (1980) (discussing legislative efforts to abolish diversity jurisdiction). The only legislative activity
of any interest was a 1948 recodification of § 34 (and most of the rest of the legislation dealing with
the federal courts), but this was not intended to have any substantive effect. See Act of June 25, 1948,
Pub. L. No. 80-773, ch. 646, § 1652, 62 Stat. 869, 944 (codified at 28 U.S.C. § 1652 (1988));
CHARLFs A. WRIGHT ET AL., FEDERAL PRACTICE & PROCEDURE § 4502, at 3 & n.4 (1982) (explain-

ing that despite the 1948 amendments, § 34 has remained substantially unchanged to this day).
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existence in its current form. Rather, these "justifications" counsel aban-
donment or radical modification. The question then becomes what to do
about it. For the reasons discussed above, I believe that it is within the
power of federal courts to return to the Swift regime, and that no statutory
or constitutional impediment blocks that return. But as wrongheaded as
Erie and Klaxon might be, we cannot pretend that they were never decided.
The common-law powers of federal courts have atrophied over the past half
century. In such areas as commercial law, in which the need for uniform
law is intense, devices such as the Uniform Commercial Code have sup-
planted the uniform commercial law envisioned by Justice Story and other
jurists of the Swift era.' Consequently, I doubt that federal courts can
resume in full their role of applying general common-law rules in vast
expanses of the law.'?

A. Independent Choice-of-Law Rules: A Moderate Solution

We have within our grasp, however, a more moderate solution than
returning to the pre-Erie ways of federal courts. That solution is to
abandon the notion that federal courts should follow the choice-of-law rules
of their state court counterparts.' Instead, in diversity cases, federal
courts should apply an independent choice-of-law approach. But not just
any choice-of-law approach will do. In order to vindicate the constitutional
and statutory purposes of diversity jurisdiction and the practical concerns

346. Juenger, supra note 20, at 157 (describing Story's position that a general commercial law
governed negotiable instruments); see R. KENT NswMYER, SUPREME COURT JUSTICE JOSEPH STORY,
STATESMAN OF THE OLD REPUBLIC 281 (1985) (explaining that Story wrote several commercial law
treatises in an attempt to promote application of uniform legal principles); ROBERT S. SUMMERS,
UNIFORM COMMERCIAL CODE § 1, at 3 (3d ed. 1986) (observing that the UCC's primary goal was to
promote uniformity).

347. Not everyone doubts it, though. For a thoughtful argument that federal courts should return
to the Swift approach, see Corr, supra note 188, at 1126-37.

348. Others have advocated federal legislation to overrule Klaron, although it is my contention
that legislation is not needed. See, e.g., Michael H. Gottesman,Draining the Dismal Swamp: The Case
for Federal Choice ofLaw Statutes, 80 GEO. L.J. 1, 23 (1991) (advocating that Congress enact federal
choice-of-law statutes covering certain disputes, such as disputes over torts and interstate contracts);
Linda S. Mullenix, Class Resolution of the Mass-Tort Case: A Proposed Federal Procedure Act, 64
TEX. L. REV. 1039, 1077-79 (1986) (arguing that Congress should pass an act authorizing the creation
of federal common law for mass-tort cases). Professor Juenger advocates legislation to overrule Klaron
in the product liability and mass-tort areas with a statute that, like my proposal, is result-selective. See
Friedrich K. Juenger, Mass Disasters and the Conflict of Laws, 1989 U. ILL. L. REV. 105, 121-22.
Professor Baxter took the position that Klaxon was not compelled by the Rules of Decision Act, but
his analysis rested largely on the last five words of the statute. See Baxter, supra note 137, at 41-42.
Other commentators have focused on the statute's last five words. See Jay, supra note 97, at 1253
(listing commentators). Currie apparently also believed that Klaron was not compelled by the Act.
BRAINERD CURRIE, Married Women's Contracts: A Study in Conflct-of-Laws Method, in SELECTED
ESSAYS ON THE CONFLICT OF LAWS 77, 125 (1963) (urging that the Court modify Klaxon). This is
rather narrower than my contentionthat the entire Erie-and-Klaxon doctrine cannot bejustified by § 34.

[Vol. 72:79



The Origins of Diversity Jurisdiction

of Erie and Klaxon, the federal court choice-of-law approach must be one
that focuses on substantive values.

The first step in formulating a sensible choice-of-law approach for
diversity courts is to recognize that the long-abandoned distinction between
"local" and "general" is more than an anachronism. Instead, the distinc-
tion recognizes that different substantive values underlie different legal
subject matters. Local matters were so classified because they seem intui-
tively "local" in nature9-some manifestation of the transaction singu-
larly connects it with a state. Real estate matters seem local because the
real estate is fixed in location in one state.3" Procedural matters and
evidence seem local because we intuitively associate them with the court
hearing the case, and the situs of the court is fixed.35 "General" matters
were so classified because they seem intuitively "general" in nature-the
manifestations of the transaction do not singularly associate themselves with
a state. Commercial transactions between citizens of different states repre-
sent a conscious effort to impose duties on persons in different locations,
and in most cases, those duties will attach in different states.352 Torts
between citizens of different states seem general because, at a minimum,
the victim and the tortfeasor will hail from different states, and the mani-
festations of the tort will appear in at least two, and probably more,
states.3

53

I do not contend that this line between "local" and "general" is self-
evident, because there is overwhelming historical evidence to the contrary.
Nonetheless, the distinction is one of substance with implications for choice
of law. Local matters involve the kinds of transactions that are best served
by a relatively simple choice-of-law rule that accords with the subjective
expectations of the parties. For real estate matters, the situs rule has
endured the conflicts revolution because it is easy to apply, predictable, and
intuitively reasonable. In "local" matters, therefore, federal courts in
diversity cases ought to apply a traditional choice-of-law rule. Usually
these will be the rules that have endured since the time of the first Restate-
ment: the situs rule for real property matters, the forum law for matters of
evidence and procedure, and so on.314

349. BRIDWELL& WHrrrEN, supra note 236, at 99-100.
350. Id. at 107.
351. 1 CROSSKEY, supra note 41, at 566-67.
352. lid. at 569-70.
353. See, e.g., Baltimore& O.R.R. v. Baugh, 149 U.S. 368,377 (1893) (holding that the matter

of negligence liability of a railroad is general because it "is a question in which the nation as a whole
is interested"); see also id. at 378, 378-79 (stating that non-uniform tort rules would be undesirable
because rights and duties would change as a railroad car "passes from state to state").

354. See generally EUGENE F. SCOLES & PETER HAY, CONFLICT OF LAWS 395-429, 742-94 (2d
ed. 1992) (discussing choice-of-law rules in property and procedural matters).
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For general matters, the problem is more difficult. The conflicts
revolution has more drastically altered choice of law in these areas, particu-
larly torts and contracts, precisely because our intuitions are not so fixed
and predictability is necessarily more elusive. States now apply an aston-
ishing variety of approaches in these matters, although empirical research
has shown that states applying the new approaches all have similar prefer-
ences for favoring forum law, plaintiffs, and local parties.' Diversity
courts ought to bypass this "dismal swamp" 6 and instead apply a
choice-of-law approach that examines the rules of the states having a
reasonable connection with the dispute357 and chooses the rule that will
reach the result most closely according with modem standards of justice.
As a necessary corollary, diversity courts under this approach must reject
"anachronistic or aberrational"31

8 rules.
Before considering the advantages of, and possible objections to, such

an approach, let us consider three examples to illustrate how the suggested
approach would work. In Kuchenig v. California Co.,3  the Fifth Cir-
cuit, hearing an appeal from a Louisiana federal court sitting in diversity,
considered a trespass action brought by a Missouri man against a large oil
company that had been drilling on some Louisiana real estate. The plaintiff
claimed to have inherited the land from his adoptive parents; the oil
company claimed that he could not have inherited because he was not "law-
fully adopted."3' Because the plaintiff and his parents were domiciled
in Missouri, the court followed Missouri law as to his status,361 holding
that the plaintiff had been "equitably adopted. " 362 Because the property
was located in Louisiana, the court followed Louisiana law as to the des-
cent of the real property, holding that the plaintiff owned it and could
pursue his trespass action.3

355. See Borchers, supra note 323, at 376-79 (analyzing states' choice-of-law methodologies).
356. William L. Prosser, Interstate Publication, 51 MICH. L. REV. 959, 971 (1953) ("The realm

of the conflict of laws is a dismal swamp, filled with quaking quagmires, and inhabited by learned but
eccentric professors who theorize about mysterious matters in a strange and incomprehensible
jargon.").

357. This will include the home states of the parties, and any others that are constitutionally
acceptable. See generally Allstate Ins. Co. v. Hague, 449 U.S. 302, 313 (1981) (noting that the stan-
dard for constitutionally permissible choice-of-forum law requires a state to have "a significant contact
or significant aggregation of contacts, creating state interests, such that choice of its law is neither
arbitrary nor fundamentally unfair"). In a tort case, for instance, the place where the injury occurs is
surely a constitutional choice as well. See Sun Oil Co. v. Wortman, 486 U.S. 717, 728-29 (1988)
(holding that traditional rules of choice of law are constitutionally acceptable).

358. See RUSSELLJ. WEINTRAUB, COMmENTARiESON THE CONFLICT OF LAws 360 (3d ed. 1986)
(suggesting nonapplication of such rules in multistate tort cases).

359. 410 F.2d 222 (5th Cr.), cert. denied, 396 U.S. 887 (1969).
360. Id. at 223.
361. Id. at 224.
362. Id. at 228.
363. Id. at 230.
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The suggested approach calls for no change in the way that cases such
as Kuchenig are decided. Status and real estate are both local matters,3

and the court correctly applied the traditional choice-of-law rules: domicile
and situs, respectively. The substantive goals in such local matters are
predictability and uniformity, and the traditional choice-of-law rules accom-
plish this. The way that such cases have been decided by diversity courts
has changed little over time. Pre-Erie diversity courts treated these cases
as local and applied the appropriate local law.36 Post-Erie courts, such
as Kuchenig, have deferred to the forum states' choice-of-law rules, but
because these rules have weathered the conflicts revolution without substan-
tial revision, the outcome in such cases has remained unchanged. The
suggested approach would not disturb this practice.

In Boardwalk Regency Corp. v. Travelers Express Co., a Michi-
gan district court sitting in diversity considered an action brought by an
Atlantic City, New Jersey casino against a Michigan gambler and Travelers
Express, an issuer of money orders, to require that money orders tendered
by the gambler be honored. Treating the money orders as cash, the casino
had allowed the gambler to open a $90,000 account.67 When the casino
presented the money orders for payment, the issuer refused to honor
them.6' Purporting to follow Michigan's choice-of-law approach, the
district court held that the issuer could dishonor the money orders because
of Michigan's strong public policy against gambling; it then granted the
defendants' motion to dismiss."

The suggested approach would not tolerate this result. Money orders
are so-called because they are highly negotiable and intended to substitute
for cash."T Their negotiability in an interstate transaction is a classically
general matter.71 The need for a more uniform approach that protects
against aberrational state laws such as Michigan's is obvious. After all,
what is the casino to do with future customers? Is it to check their drivers'
licenses and require cash from all Michigan gamblers?'n The suggested
approach would compare the laws of Michigan and New Jersey, the states
with a reasonable connection to this dispute. New Jersey's rule-allowing

364. 1 CROSSKEY, supra note 41, at 567.
365. See supra notes 261-68 and accompanying text.
366. 745 F. Supp. 1266 (E.D. Mich. 1990).
367. Id. at 1268.
368. Id. The reason for the refusal was suspected theft, although this factor did not fit into the

court's rationale. See id.
369. Id. at 1272.
370. Id. at 1268.
371. See, e.g., Swift v. Tyson, 41 U.S. (16 Pet.) 1, 18-19 (1842).
372. These concerns led the New York Court of Appeals to refuse to allow a gambler the defense

of "public policy" in an action by a casino to collect on a debt. See Intercontinental Hotels Corp.
(P.R.) v. Golden, 203 N.E.2d 210 (N.Y. 1964).

1993]



Texas Law Review

enforcement of money orders that are regular on their face-furthers the
substantive value of allowing a smooth working system of interstate com-
merce. Diversity jurisdiction was intended to foster just such values,3"

but requiring diversity courts to imitate slavishly the forum-biased tenden-
cies of their state-court counterparts can, as in this case, severely frustrate
those values.

In Pan American World Airways, Inc. v. Boeing Co.,' the plaintiff,
a New York-centered airline, sued the defendant, a Washington-centered
airplane manufacturer, for negligence in the design of the aircraft. On a
cargo flight leaving New York, the airline had negligently loaded improp-
erly stored hazardous chemicals, which ignited and caused heavy smoke in
the cockpit.37 An emergency landing attempt in Boston was unsuccess-
ful, and the plane was destroyed.376 The airline conceded its own negli-
gence, but claimed that the manufacturer was also negligent in failing to
design some mechanism to evacuate the smoke.3" The choice-of-law
question was whether to apply contributory negligence (which was still the
New York rule at the time) or the comparative negligence rules of the
other connected states.378 Purporting to follow New York's conflicts ap-
proach, the district court dismissed the action on the basis of New York's
contributory negligence rule, largely because of the New York base of the
plaintiff. 79

The suggested approach would reject this result. Interstate torts are
general,3" and thus an assessment of the substantive values is required.
The substantive values that underlie loss-allocating tort rules are compen-
satory." Thus, the suggested approach requires an evaluation of which
rule-contributory or comparative negligence-allocates the loss in the
manner most consistent with modern standards, and which rule is aberra-
tional. Perhaps the point was debatable in 1980, when Pan Am was de-
cided, but now only four states follow contributory negligence in its pure
form.3" Contributory negligence has fallen by the wayside precisely

373. See supra Part 1.
374. 500 F. Supp. 656 (S.D.N.Y. 1980).
375. Id. at 657.
376. Id.
377. Id. at 657-59.
378. Id. at 660.
379. Id. at 660-61.
380. See 1 CROSSKEY, supra note 41, at 567.
381. See JOHN G. FLEMING, THE AMmcEAN TORT PRO= 47 (1988).
382. The four states are Alabama, Maryland, North Carolina, and Virginia. See JOHN J. PALMER

& STEPHEN M. FLANAGAN, COMPARATIVE NEGLIGENCE MANUAL app. II, at 2-3 (rev. ed. 1986); 4
FOWLER V. HARPER ET AL., THE LAW OF TORTS 263 n.6 (2d ed. 1986 & Supp. 1993); see also
FLEMING, supra note 381, at 46 (detailing the erosion of judicial and professional support for the
doctrine of contributory negligence); 4 FOWLER V. HARPER ET AL., supra, at 290 (outlining the
replacement of contributory negligence with comparative negligence in most jurisdictions).
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because of the capricious results it works.3 Of the two, comparative
negligence is the most just and modem, and the suggested approach man-
dates its application.

B. Independent Choice-of-Law Rules as a Return to the Goals of Erie and
Klaxon

Let us turn now to the advantages of, and possible objections to, this
approach. First, the suggested approach would recognize the true historical
role of diversity jurisdiction: to protect litigants against aberrant state laws.
Requiring diversity courts to imitate slavishly their state-court counterparts
offers no protection against aberrational state laws, but allowing federal
courts to consider substantive values in their choices offers exactly the pro-
tection envisioned when the diversity grant was included in the Constitution
and the first Judiciary Act. As I have said, I believe that federal courts
have the power to return to the Swift doctrine. But the suggested approach
accomplishes what Swift, its forerunners, and progeny envisioned, and it
makes for a less bumpy transition from the Erie-and-Klaxon regime.3

Second, the suggested approach will not prove unfair or unworkable
in practice. By limiting the choice to the laws of the states with a reason-
able connection to the dispute, the approach avoids transgressing any justi-
fied expectations of the parties. The new conflicts methodologies followed
by most state courts rely heavily on these connecting factors in determining
the applicable law,3I and thus a party can hardly claim surprise.386

It might be objected that allowing federal courts, in general matters,
to choose the law that most comports with modem standards of justice is
an unreasonably amorphous standard. To the contrary, however, federal
courts are in an excellent position to make just such an evaluation. Federal
judges, by virtue of their life tenure, salary protection, and employment by
the national government are politically independent, particularly of
state governments. The state courts that follow Professor Leflar's approach
to choice of law are required to make a similar determination as to the
"better rule of law" among those rules competing for application."' The

383. See, e.g., Li v. Yellow Cab Co., 532 P.2d 1226 (Cal. 1975) (calling the doctrine "inequit-
able" for failing to distribute liability according to fault).

384. Cf. Corr, supra note 188, at 1131-34 (discussing transition costs of a return to Swift).
385. See Borchers, supra note 292, at 470-71 & n.31.
386. See Allstate Ins. Co. v. Hague, 449 U.S. 302, 317-18 (1981) (arguing that a corporation

doing business in a forum state cannot claim surprise when the forum's law is applied to out-of-state
residents).

387. See U.S. CONST. art. L, § 1.
388. Under Leflar's approach, courts must consider the following five factors in choosing the

better rule of law: (1) predictability of results, (2) maintenance of interstate and international order,
(3) simplification of the judicial task, (4) advancement of the forum's governmental interests, and
(5) application of the better rule of law. Robert A. Leflar, Choice-Influencing Considerations in
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states following Leflar's approach have shown an admirable penchant for
consistency and fairness in their decisions."" One of the objections to
the Leflar approach, however, has been that state courts are in a relatively
poor position to determine which is the "better rule of law," and therefore
tend to apply forum law.3" Federal judges, however, because they are
not beholden to any state government, are in a good position to make just
this kind of determination.

Of course, initially there is likely to be some inconsistency among
federal courts in applying the suggested standard. It is certainly not my
contention that federal judges will reach immediate agreement on the rules
that most closely conform to modem standards, nor am I arguing that some
disagreements will not persist. But the suggested approach should be
enough of a guidepost to allow for reasoned decisionmaking. And as cir-
cuit courts, and perhaps the Supreme Court, decide these issues, result
patterns will emerge that will give adequate guidance to district courts
sitting in diversity.

Nor does the suggested approach put federal courts in the legislative
role that has concerned the Supreme Court and some commentators.391

A federal court that refuses to apply a state's rule of, for instance, contrib-
utory negligence does not prevent application of that rule in intrastate liti-
gation or in interstate litigation that winds up in state courts. When it
applies the law of the state where one of the parties resides, a federal court
does not create a rule from whole cloth; rather, it defers to the policy judg-
ment of at least one state government. Moreover, the political branches of
the federal government, if unhappy with the choices made by federal
courts, are free to legislate choice-of-law rules or federalize the substantive
area.3" The suggested approach simply calls on federal courts to take
on the historically acceptable role of common-law courts to create choice-
of-law rules.

Conflicts Law, 41 N.Y.U. L. REv. 267, 282 (1966). By my count, five states follow Leflar. See,
e.g., Wallis v. Mrs. Smith's Pie Co., 550 S.W.2d 453 (Ark. 1977); Milkovich v. Saari, 203 N.W.2d
408 (Minn. 1973); Clark v. Clark, 222 A.2d 205 (N.H. 1966); Woodward v. Stewart, 243 A.2d 917
(R.I.), cert. dismissed, 393 U.S. 957 (1968); Heath v. Zellmer, 151 N.W.2d 664 (Wis. 1967).

389. Juenger, supra note 20, at 249, 294. Not everyoneis wild about Leflar's approach, though.
See, e.g., Robert A. Sedler, ProfessorJuenger's Challenge to the InterestAnalysisApproach to Choice-
of-Law: An Appreciation and a Response, 23 U.C. DAViS L. REv. 865, 894 (1990) (arguing that when
courts apply Leflar's approach, they manipulate it to justify applying the forum's laws); James A.
White, Comment, Stacking theDeck.- Wisconsin'sApplication ofLeflar's Choice-Influencing Considera-
dons to Torts Choice-of-Law Cases, 1985 Wis. L. REv. 401, 402 (describing Wisconsin decisions
under Leflar's approach as inconsistent and creating uncertainty).

390. Sedler, supra note 389, at 894. Empirical analysis shows, however, that states following
Lefiar's approach to choice of law are no more likely to apply forum law than courts adhering to one
of the other new approaches to choice of law. See Borchers, supra note 323, at 377-78.

391. See supra notes 336-45 and accompanying text.
392. Gottesman, supra note 348, at 23.
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Third, the suggested approach will have some enormous practical
advantages not enjoyed under the Erie-and-Klaxon regime. Perhaps most
importantly, the suggested approach would greatly discourage interstate
forum shopping in diversity cases. Although the suggested approach will
not produce immediate uniformity, it will generate much greater uniformity
than currently exists in general matters and will preserve the current
uniformity in local cases. More significantly, the suggested approach
would extinguish Erie and Klaxon's mandated forum bias, which creates
the greatest incentive for interstate forum shopping.

Beyond that, the suggested approach is far more responsive to the
realities of modem litigation than Erie and Klaxon. The new state court
choice-of-law methodologies foisted upon the federal courts by Erie and
Klaxon create grotesque problems in multiparty actions such as mass-tort
cases. 3

1 In particular, the new approaches to choice of law followed by
state courts can require the application of as many as fifty different
substantive laws to a single case.3' As one perceptive writer noted, "If
Swift v. 7yson were still the law, the federal courts could handle mass
disaster litigation expeditiously."395  These problems have provoked a
variety of responses, from Judge Weinstein's ingenious creation of a
"national consensus law" 3

1 to the American Law Institute's draft pro-
posals on the subject,31 to the legislative attempts of the House of
Representatives.398 Consider how nicely the suggested approach cuts
these Gordian knots. Instead of requiring a federal court to wade through
fifty different conflicts approaches, or requiring a federal court to apply
one of the multifactor tests proposed by the House or the American Law
Institute, the suggested approach would allow a federal court to select and
apply the most modem and just of the available laws. This would give the
federal court a straightforward basis for making the choice, a single
substantive law to apply, and the parties the benefit of a just and modem
law under which to litigate the case.

393. Juenger, supra note 348, at 109.
394. See, e.g., In re "Agent Orange" Prod. Liab. Litig., 580 F. Supp. 690, 692 (E.D.N.Y. 1984)

(noting the plaintiffs reside in almost all the states); In re Paris Air Crash of March 3, 1974, 399 F.
Supp. 732, 735 (C.D. Cal. 1975) (observing that about 1000 claims could arise from this single
disaster).

395. Juenger, supra note 348, at 108.
396. Agent Orange, 580 F. Supp. at 696. Judge Weinstein argues that American lawmakers, law-

yers, and judges, living in a technologically unified society and educated in a strongly integrated sys-
tem, tend to use the same tools in similar ways to arrive at legal results. Id. Thus there arises a "na-
tional consensus law." Id.

397. AMERICAN LAW INST., COMPLEX LITIGATION PROJECT § 6.01 (Proposed Final Draft 1993)
(recommendingthe consolidation of mass-tort claims under the law of a single state chosen by reference
to several factors).

398. Multiparty, Multiforum Jurisdiction Act of 1990, H.R. 3406, 101st Cong., 2d Sess. § 6
(1990) (requiring a district court to select onejurisdiction's law, according to an eleven-factor test, to
apply to all claims arising from the same disaster).

1993]



Texas Law Review

VII. Conclusion

Diversity jurisdiction has always been a bit misunderstood. Most
acknowledge that it was designed to counteract state court "prejudice," but
that statement often hides a failure to recognize that the prejudice at which
diversity was aimed was often the prejudice engendered by aberrational
state laws. Thus, the historical record with regard to both the creation of
Article III and Section 34 of the first Judiciary Act speaks with a fair
degree of clarity to the conclusion that diversity courts were not to adhere
to state law in all circumstances. Well before Swift, and up until Erie and
Klaxon, this is the way federal courts sitting in diversity approached
Section 34. They applied general law to general subjects and local law to
local subjects. This "general" law was not "federal" law in the sense of
being preemptive federal law binding on both state and federal courts.
Instead, it was a set of norms substantially uniformly held among civilized
countries, and derived from a large variety of sources, dating at least as far
back as the Roman ius gentium. Although Erie and Klaxon are draped in
the colors of historical, statutory, and constitutional analysis, the Swift
doctrine actually was brought down by the rise of positivism and pragmatic
concerns, particularly regarding the advantage given to diversity plaintiffs
under Swift. The justifications for the Erie-and-Klaxon doctrine have
passed it by, however: The historical justifications never did exist, and the
pragmatic justifications no longer exist. The Erie-and-Klaxon doctrine
should be replaced with an approach that calls on diversity courts to apply
an independent choice-of-law approach focusing on substantive values.

The suggested approach does not demand adherence to any particular
school of constitutional interpretation or jurisprudence. It is consistent with
historically oriented schools of interpretation,3" because the historical
understanding, as we have seen, was not the universal application of state
law. It is consistent with more functionally oriented schools of interpre-
tation,' because the utilitarian justifications for the Erie-and-Klaxon doc-
trine are now extinct. Nor does the suggested approach require adherence
to any particular jurisprudential approach or the rejection of positivism in
favor of a more naturalist conception of law."1 The suggested approach

399. For examples of historically oriented interpretations, seeRAOUL BERoER, GOVERNMENT BY
JUDICIARY 283-99, 363-72 (1977), and Hans A. Linde, Judges, Critics, and the Realist Tradition, 82
YALE L.J. 227 (1972).

400. For examples of functionally oriented interpretation, see Paul Brest, The Misconceived Quest
for the Original Understanding, 60 B.U. L. REv. 204 (1980), and Owen M. Fiss, The Supreme Court,
1978 Term-Foreword: The Forms of Justice, 93 HARv. L. REV. 1 (1979).

401. For a discussion of the distinctions between positivism and more naturalist conceptions of
law, see generally Alexander, supra note 285, at 1091-1100. Probably, though, the dichotomy between
positivism and natural law is anachronistic. See, e.g., LON L. FULLER, THE MORALrrY OF LAW 241-
42 (rev. ed. 1969); RIcHARD A. POSNER, THE PROBLEMS OF JURISPRUDENCE 457 (1990).
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simply requires a choice between competing sovereign norms, a function
that even the most vigorous adherents of positivism acknowledge must be
performed by courts in multistate cases.' In sum, the suggested
approach will allow diversity jurisdiction to fulfil its promise as an
instrument of national harmony.

402. Borchers, supra note 292, at 482 (noting that at least one positivist adherent essentially just
calls for a third Restatement of Conflicts).

19931


