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NEW YORK CHOICE OF LAW:
WEAVING THE TANGLED STRANDS

Patrick J. Borchers*

INTRODUCTION

For many years now, New York choice-of-law doctrine has
amounted to a sort of uneasy coexistence. New York-as has been
well documented elsewhere'-was the judicial birthplace of the con-
flicts revolution. In a flurry of decisions in the 1950s and 1960s the
Court of Appeals led the onslaught on the choice-of-law orthodoxy.
In Auten v. Auten 2 the court abandoned the traditional rule that the
law governing a contract is that of its place of acceptance, the lex loci
contractus. In Babcock v. Jackson,3 the court abandoned the rule
that the law governing a tort is that of the place of the injury, the lex
loci delicti.

So when it comes to modern conflicts approaches, New York has
had more practice than other states. Practice, however, has not
made perfect. Most obviously, New York's high court has had
trouble settling on a name for its nontraditional approach. Some-
times the court has called its approach "center of gravity" or "group-
ing of contacts";4 more recently it has used the term "interest
analysis," 5 although it clearly does not mean interest analysis in the
classical sense.'

* Associate Professor of Law, Albany Law School of Union University. Thanks to Tom

Bevilacqua for his assistance.
I See, for example, the symposia beginning at 56 ALB. L. Rxv. 693 (1993) (contributions

from Professors Borchers, Juenger, Korn, Maier, McDougal, Sedler, Siegel, Simson, Solimine,
Weinberg, and Weintraub) and 63 COLUM. L. REv. 1212 (1963) (contributions from Professors
Cavers, Currie, Cheatham, Ehrenzweig, Leflar, and Reese) all discussing New York's decision
in Babcock v. Jackson, 191 N.E.2d 279 (N.Y. 1963).

2 124 N.E.2d 99 (N.Y. 1954).

3 191 N.E.2d 279 (N.Y. 1963).
4 E.g., Babcock, 191 N.E.2d at 282; Auten, 124 N.E.2d at 101.
5 E.g., Allstate Ins. Co. v. Stolarz, 613 N.E.2d 936, 938 (N.Y. 1993); Cooney v. Osgood

Mach., Inc., 612 N.E.2d 277, 281 (N.Y. 1993); Schultz v. Boy Scouts of America, Inc., 480
N.E.2d 679, 683 (N.Y. 1985).

6 The classical exponent of interest analysis was Brainerd Currie. Currie's writings are
collected in BRAnmERD CuRmR, SELECTED EssAYs ON THE CONFLICT OF LAws (1963). Two
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At a deeper level, though, New York's conflicts decisions have
evinced a tension-,the uneasy coexistence referred to above-
between two competing ideals. One, the formalist ideal, seeks to de-
cide conflicts cases on "value neutral" criteria, a manner blind to re-
sults and substantive values. The other, the pragmatic ideal, seeks
to account for substantive values in conflicts decisions.

Though these ideals have existed side-by-side, each has enjoyed
dominance over the other at various times. As I shall discuss in
more detail below, prior to Auten, formalism dominated New York
conflicts. Then, for a period extending roughly from Auten to the
high court's 1972 decision in Neumeier v. Kuehner," pragmatism
dominated formalism. Then, post-Neumeier, formalism dominated
once again. With its decision in Schultz v. Boy Scouts of America,
Inc.,8 New York's high court seemed to have left the arena. New
York's choice-of-law approach appeared to have entered a doldrums
from which it might not emerge any time soon.9

This year, however, Chief Judge Kaye, writing for seven and six
judge majorities of the Court of Appeals, decided two conflicts cases,
Cooney v. Osgood Machinery, Inc. 10 and Allstate Insurance Co. v.
Stolarz.11 At one level, each case can be seen as simply a modest
application of the Neumeier-Schultz era formalism. And, as I shall
discuss below, it is undoubtedly true that each decision can be ex-
plained without doing violence to the Court of Appeals' most recent
teachings on the subject. But at another level, Cooney and Stolarz
drop broad hints that the New York high court is still committed to
pragmatism. It is my optimistic assessment that the pragmatic
strain will once again flower in New York.

influential disciples of Currie are Professors Sedler and Kay. See, e.g., Herma Hill Kay, A
Defense of Currie's Governmental Interest Analysis, 215 R.C.A.D.I. 12 (1989); Robert A. Sedler,
The Governmental Interest Approach to Choice-of-Law: An Analysis and Reformulation, 25
UCLA L. REv. 181 (1977).

7 286 N.E.2d 454 (N.Y. 1972).

8 480 N.E.2d 679 (N.Y. 1985).

9 At least this was the pessimistic assessment of myself and others. See, e.g., Patrick J.
Borchers, Conflicts Pragmatism, 56 ALB. L. REv. 883 (1993); Friedrich K. Juenger, Babcock v.
Jackson: Judge Fuld's Contribution to American Conflicts Law, 56 ALB. L. REv. 727 (1993);
Harold L. Korn, Big Cases and Little Cases: Babcock in Perspective, 56 ALB. L. REv. 933
(1993); Gary J. Simson, The Neumeier-Schultz Rules: How Logical A "Next Stage in the
Evolution of the Law" After Babcock, 56 ALB. L. REv. 913 (1993).

10 612 N.E.2d 277 (N.Y. 1993).

11 613 N.E.2d 936 (N.Y. 1993).
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I. BACK AND FORTH

If one defines, as I do, conflicts formalism as deciding multistate
cases in a manner blind to results and the contents of the conflicting
rules, then New York was firmly committed to formalism prior to
1954. New York, and for that matter nearly every other state, 12 ad-
hered to the First Restatement of Conflict of Laws.1 The First Re-
statement, promulgated in 1934, was a system of relatively simple,
and thus easily applied, choice-of-law rules. Torts were to be gov-
erned by the law of place of the injury,' 4 contractual validity by the
place of the acceptance, 15 real property disputes by the situs,' 6 and
so on.

Such a system is not without its virtues. If faithfully applied, it is
evenhanded, uniform and predictable. 17 By making the rules of
choice independent of the forum, the First Restatement minimized
the incentive for interstate forum shopping.

The problem with such a system, however, is that by ignoring the
contents of the rules competing for application, it generates some
awful results.' 8 Outmoded and substandard substantive rules must
be given stature equal to the work product of great common law
judges like Cardozo and Traynor. In many cases the connecting fac-
tor chosen by the First Restatement-the place of the injury in torts
being the most obvious example-decided cases upon a mere fortu-
ity.19 The resulting academic attack on the First Restatement has
been the subject of almost endless discussion elsewhere, 20 but suffice
it to say that by the time the 1950s arrived, the time was ripe for
judicial innovation.

The New York Court of Appeals was the leading innovator. In
Auten v. Auten, 2' the issue was the validity of a marital separation
agreement in the face of a subsequently-filed divorce action. As an

12 See Friedrich K Juenger, Choice of Law in Interstate Torts, 118 U. PA. L. REv. 202

(1969).
13 See, e.g., Auten v. Auten, 124 N.E.2d 99, 101 (N.Y. 1954).

14 RESTATEMENT OF CONFLICT OF LAWS § 378 (1934).
15 Id. § 332.
16 Id. § 211-13.

17 See, e.g., Paul v. National Life, 352 S.E.2d 550, 555-56 (W. Va. 1986) (discussing the
predictability and ease of application that result from the traditional conflict rules).

18 See e.g., Walton v. Arabian Am. Oil Co., 233 F.2d 541 (2d Cir.), cert. den., 352 U.S. 872

(1956); Alabama Great S. R.R. v. Carroll, 11 So. 803 (Ala. 1892).
19 Alabama Great S. R.R., 11 So. 803.
20 E.g., DAvID F. CAVERS, THE CHOICE OF LAw: SELECTED ESSAYS, 1933-83 (1985); WALTER

W. CooK, THE LOGICAL AND LEGAL BASES OF THE CONFLICT OF LAWS (1942).
21 124 N.E.2d 99 (N.Y. 1954).
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issue of contractual validity, the First Restatement pointed to the
place of the acceptance of the contract.22 But the court refused to
give the First Restatement any weight beyond that of a "presump-
tion[ I] or guidepost[ ]."23 Instead, the court said, it would follow a
"grouping of contacts" or "center of gravity" approach.2 4 Under the
circumstances of the case, the court concluded that upholding the
validity of the contract would be "the best practical result."2 5

The Auten spirit of pragmatism did not take long to spread to tort
conflicts. Two important decisions paved the way. In Kilberg v.
Northeast Airlines, Inc.28 the Court of Appeals refused to apply the
Massachusetts wrongful death damage limitation to a New Yorker
killed in a Bay State aircrash. The high court tried, rather uncon-
vincingly, to explain this result in terms of the First Restatement's
"public policy" exception 27 and by recharacterizing the amount of lia-
bility as a matter of mere "procedure."28 More convincing was the
court's condemnation of the Massachusetts rule as "unjust,"29

"anomalous,"30 "unfair,"3 ' "anachronistic,"32 and "absurd."33

In Babcock v. Jackson3 4 the Court of Appeals made it clear that
Kilberg and Auten had foretold a major change in the New York con-
flicts landscape. Transferring Auten's "center of gravity" and
"grouping of contacts" metaphors to the tort realm, the Babcock
court refused to apply Ontario's guest-host immunity from liability
to a one-car crash occurring in Ontario, but involving all New York
domiciliaries.3 ' The court again invoked Auten's "best practical re-

22 RESTATEMENT OF CONFUCT OF LAWS § 332 (1934).

23 Auten, 124 N.E.2d at 101.
24 Id. at 102.

25 Id. (quoting Swift & Co. v. Bankers Trust Co., 19 N.E.2d 992, 995 (N.Y. 1939)).
26 172 N.E.2d 526 (N.Y. 1961).
27 Id. at 528-29. The explanation was particularly unconvincing in light of the traditional

conflicts teaching that the "public policy" reservation acts only as a shield to keep out
obnoxious foreign rules asserting liability. E.g., Loucks v. Standard Oil Co., 120 N.E. 198
(N.Y. 1918) (Cardozo, J.). Kilberg invoked the exception to cut out a foreign defense, and
thereby apply New York law asserting liability.

28 Kilberg, 172 N.E.2d at 529.
29 Id. at 527.

30 Id.

31 Id.
32 Id.

33 Id. at 532.

34 191 N.E.2d 279 (N.Y. 1963).
35 Id. at 285.
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sult" formula,36 and politely referred to the Ontario statute as
"unique" in offering complete immunity to even reckless drivers.3 7

As I have pointed out elsewhere, 38 Auten, Kilberg, and Babcock-
while not free from ambiguity-represent the high point of pragma-
tism in New York. The pragmatic virtues of this line of cases are
twofold. First, this line recognized that the result worked in the case
is important. Second-and Babcock is express on this pointM-this
line of cases recognized that the differing roles played by the sub-
stantive rules can alter the choice-of-law calculus.. For "loss alloca-
tion" rules, such as the damage limitation in Kilberg and the guest
statute in Babcock, predictability matters less because parties do lit-
tle to plan their conduct around such rules. Thus, the dominant con-
cern is the fairness and justice of the rule, and outmoded substantive
rules like Massachusetts's damage limitation and Ontario's guest
statute should get little play. For other rules, often referred to as
"conduct regulating," predictability matters more because parties do
plan their conduct around such rules. Thus in Auten the court
seemed relatively unconcerned about the intrinsic merits of the com-
peting rules, and more concerned about meeting the reasonable ex-
pectations of the parties, 40 a goal usually furthered by upholding
contracts. 4 '

To a certain degree, of course, this represents a sympathetic read-
ing of Auten, Kilberg, and Babcock. The fall of the First Restatement
of Conflicts produced several candidates to fill the void, and all three
of the major contenders claim this line of cases as their own. One
important entry into the void was Brainerd Currie's "interest analy-
sis."42 Currie argued that the First Restatement's error was in giv-
ing priority to territorial connecting factors.43 Instead, Currie
posited, states have "interests" in applying their substantive rules in
favor of their domiciliaries and residents.4 4 The result was that
Currie's system gave priority to personal contacts, and gave less
weight to territorial contacts. And, cases like Babcock could be ex-
plained by Currie's system. The reason that Babcock had to be de-

36 Id. at 283.

37 Id. at 285 n.13.

38 Borchers, supra note 9.

39 Babcock, 191 N.E.2d at 283.
40 Auten v. Auten, 124 N.E.2d 99, 102 (N.Y. 1954).

41 See, e.g., ALBERT A. EHRENZWEIG, TREATISE ON THE CONFLICT OF LAws § 174 (1962).
42 Currie, supra note 6.

43"Id. at 85-86.
44 Id.
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cided the way it was, according to Currie, had nothing to do with the
injustice of the Ontario rule, and everything to do with the joint New
York domicile of the parties.4 5 Currie's system is thus not prag-
matic, but formalistic. To be sure, it is a more complicated kind of
formalism than the First Restatement, and thus one more easily
manipulated, but formalism nonetheless.

Another major entry into the void was the Second Restatement of
Conflicts. The Second Restatement adopted as its guiding light a
"most significant relationship" test,4

6 an approach clearly inspired
by the Auten and Babcock "center of gravity" formula.47 The justice
of the competing rules appears nowhere on the Second Restatement's
evaluation of the term "significant."48 By defining "significant" in a
way independent of the results generated by, and the justice of, the
competing rules, the Second Restatement too represents at least a
partially non-pragmatic approach. I say "partially" because the Sec-
ond Restatement is a soft brand of formalism that, like Currie's ap-
proach, can be manipulated.49  The Second Restatement also
contains a fair number of sensible and reasonably definite conflicts
rules that promote predictability in conduct regulating matters, a
necessary component of a pragmatic approach. 0 In any event, the
proponents of the Second Restatement were able to claim Babcock as
their own, largely because the general torts section of the Second
Restatement, section 145, emphasizes both the domicile of the par-
ties and the "seat" of their relationship." Both of these factors tilted
the playing field in favor of a New York choice in Babcock .52

The final major entry into the vacuum created by the First Re-
statement's fall was Professor Robert Leflar's "choice-influencing
considerations.""3 Unlike the Currie and Second Restatement ap-

45 Brainerd Currie, Comment on Babcock v. Jackson, 63 CoLuM. L. REV. 1233, 1235-36
(1963).

46 RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 6 (1969).
47 Currie, supra note 45, at 1234-35.

48 See RESTATEMENT (SEcOND) OF CONFLICT OF LAWS § 6 cmt. (1969).
49 See Patrick J. Borchers, The Choice-of-Law Revolution: An Empirical Study, 49 WASH. &

LEE L. REV. 357 (1992).
50 See, e.g., RESTATEMENT (SECOND) OF CONFLICT OF LAws § 193 (1969) (insurance contracts

governed by the insured's domicile in most circumstances).
51 Id. § 145; see Willis M. Reese, Comment on Babcock v. Jackson, 63 CoLUM. L. REv. 1251,

1255 (1963) (discussing application of some of the Second Restatement factors to Babcock
facts).

52 Babcock, 191 N.E.2d at 284-85.
53 Robert A. Leflar, Choice-Influencing Considerations in Conflicts Law, 41 N.Y.U. L. REV.

267 (1966); Robert A. Leflar, Conflicts Law: More on Choice-Influencing Considerations, 54
CAL. L. REV. 1584 (1966) [hereinafter Leflar, More].
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proaches, which are non-pragmatic on their face but perhaps not in
application, Leflar's list of considerations was openly pragmatic.
One of Leflar's five coequal considerations was "application of the
better rule of law,"5 4 and Leflar-correctly, in my view-deduced
that conduct regulation often called for simple rules, such as the si-
tus rule in real property matters. 5 Thus, of course, Leflar could
claim Babcock as his own because of the indisputable superiority of
the New York rule of full recovery. 56

It did not take long for the Auten-Kilberg-Babcock bloom to fade.
In the decade following Babcock the Court of Appeals heard several
cases involving the same basic conflicts posed in Kilberg and
Babcock--contests between either damage limitations or guest stat-
utes and New York's rule of full recovery. In one strange twist, the
court-writing only two years after Babcock-applied Colorado's
guest statute despite the New York domicile of the parties,57 only to
switch direction four years later and overrule itself.5" More unfortu-
nately, however, New York courts wound up applying some very bad
tort rules in cases in which a more pragmatic approach would have
avoided them.59

This "crisis and confusion"-as Currie termed it 6 0 -is probably
what prompted the high court's overt return to formalism. In
Neumeier v. Kuehner6 1 the court faced another conflict with
Ontario's (now watered down) guest statute. This time the defend-
ant was from New York, and the accident and the plaintiffs home
were in Ontario. 2 The court, Chief Judge Fuld writing, announced
three rules applicable in guest statute cases.6 3 The rules, however,

54 Leflar, supra note 53, at 282.
55 Leflar, More, supra note 53, at 1588.
56 Robert A. Leflar, Comment on Babcock v. Jackson, 63 COLUM. L. REV. 1247, 1249 (1963).

In this earlier article Leflar's reliance on the "better law" criterion was latent, but he made it
explicit in his two major articles published three years later. See supra note 53.

57 Dym v. Gordon, 209 N.E.2d 792 (N.Y. 1965).
58 Tooker v. Lopez, 249 N.E.2d 394 (N.Y. 1969).
59 E.g., Berner v. British Commonwealth Pac. Airlines, 230 F. Supp. 240 (S.D.N.Y. 1964)

(no prejudgment interest on a wrongful death verdict); Dym, 209 N.E.2d at 792.
60 Brainerd Currie, Conflict, Crisis, and Confusion in New York, 1963 DuKE L.J. 1.
61 286 N.E.2d 454 (N.Y. 1972).
62 Id. at 455.

63 Id. at 457-58

"[1] When the guest-passenger and the host-driver are domiciled in the same state, and
the car is there registered, the law of that state should control and determine the standard
of care which the host owes to his guest. [2] When the driver's conduct occurred in the
state of his domicile and that state does not cast him in liability for that conduct, he
should not be held liable by reason of the fact that liability would be imposed upon him

1993]
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reduce to the proposition that the situs of the injury would control,
unless the parties had a common domicile in a state other than the
accident state.6

Although Neumeier purported to govern only guest statute cases,
it soon became clear that its influence would extend to the whole
universe of loss allocating tort rules. The Court of Appeals said as
much in a terse opinion six years later reminding the bench and bar
that "lex loci delicti remains the general rule in tort cases to be dis-
placed only in' extraordinary circumstances."6 5 Over 200 pages of
trenchant analysis by Professor Harold Korn only a few years later
concluded that the entire New York conflicts revolution could be ex-
plained by a common domicile exception to the lex loci delicti rule.66

The coup de grace was the Court of Appeals' decision in Schultz v.
Boy Scouts of America, Inc. 67 In Schultz the court misapplied its
own rules and enforced New Jersey's outmoded charitable immunity
statute to excuse both the Boy Scouts (by the time of litigation a
Texas corporation) and the Franciscan Brothers (an Ohio corpora-
tion) for their negligent supervision of a scout leader who sexually
molested two New. Jersey brothers, conduct that caused the older
boy to take his own life.68 Because of the lack of a common domicile
of the parties, one would have thought the New York locus of the
tortious events (a Boy Scout camping trip) would have been disposi-
tive. But the court managed to ignore the Texas home of the Boy
Scouts, focusing instead on its New Jersey situs at the time of the
events.69 The analysis was even less tenable with regard to the
Franciscan brothers who had an Ohio home at all relevant times.7 °

A majority of the court, however, managed to convince itself that the

under the tort law of the state of the victim's domicile. Conversely, when the guest was
injured in the state of his own domicile and its law permits recovery, the driver who has
come into that state should not-in the absence of special circumstances-be permitted to
interpose the law of his state as a defense. [3] In other situations, when the passenger
and the driver are domiciled in different states, the rule is necessarily less categorical.
Normally, the applicable rule of decision will be that of the state where the accident
occurred but not if it can be shown that displacing that normally applicable rule will
advance the relevant substantive law purposes without impairing the litigants."

Id. (quoting Tooker v. Lopez, 249 N.E.2d 394, 404 (N.Y. 1969) (Fuld, J., concurring)).
64 Borchers, supra note 9, at 909; Harold L. Korn, The Choice-ofLaw Revolution: A

Critique, 83 COLUM. L. REv. 772, 778-90 (1983).
65 Cousins v. Instrument Flyers, Inc., 376 N.E.2d 914, 915 (N.Y. 1978) (citation omitted).

66 Kor, supra note 64.

67 480 N.E.2d 679 (N.Y. 1985).
68 Id. at 681.
69 Id. at 682, 685-87.
70 Id. at 682.
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"smooth workings of the interstate system" would be upset by not
applying New Jersey's charitable immunity statute to the
Franciscan brothers, and thus invoked a previously unused escape
hatch to the Neumeier rules.71

Matters sat in this unhappy state for quite some time. Formalism
had reemerged supreme in New York. And perhaps worse yet, it
was a hardhearted brand of formalism. Even the relative rigidity of
the First Restatement gave way occasionally to avoid a particularly
unsavory result.72 But Schultz seemed to show that the court was
absolutely determined to ignore the justice of the case.

II. COONEY AND STOL.RZ

The Court of Appeals first returned to the conflicts playing field
this year in Cooney v. Osgood Machinery, Inc. 73 Cooney involved
tort liability for an apparently misdesigned industrial machine
called a "pyramid form bending roll."74 The roll was manufactured
and originally sold in New York, but eventually sold to a Missouri
company, which used the machine there.75 Cooney, the plaintiff, also
a Missourian, was injured in 1978 while cleaning the machine in the
course of his employment.76 He applied for, and received, workers'
compensation benefits from his employer under Missouri law.77

Cooney then sued Osgood Machinery, the New York company that
originally manufactured the bending roll, on a products liability the-
ory.78 Cooney brought suit in a New York state court, apparently
concluding that Missouri lacked personal jurisdiction over Osgood.79

Osgood then impleaded-on contribution claims-various defend-
ants, including the Paul Mueller Company, Cooney's employer.

The conflict in substantive rules was the breadth of the workers'
compensation bar to tort liability. Missouri follows the normal rule

71 Id. at 687.

72 See, e.g., Grant v. McAuliffe, 264 P.2d 944, 947-49 (Cal. 1953) (holding that survival of

causes of action should be governed by the law of the forum, in this case California, rather
than the law of place of the tort, Arizona, because survival of an action is a problem of
procedural law).

73 612 N.E.2d 277 (N.Y. 1993).
74 Id. at 279.
75 Id.
76 Id.

77 Id.
78 Id.
79 Id. This is probably correct in light of World-Wide Volkswagen Corp. v. Woodson, 444

U.S. 286 (1980) (concluding that Oklahoma lacks personal jurisdiction over a New York seller
of car if the only connection with Oklahoma the use of the product in Oklahoma).
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that the exclusivity of the remedy of workers' compensation applies
to contribution claims.80 New York, however, creates a "side door" in
the workers' compensation shield by barring claims asserted directly
by the employee but allowing them if asserted by a joint tortfeasor.8 '
The question, of course, was which law to apply.

Oddly, the court began with an analysis of whether the contacts
with New York were sufficient to allow application of New York law
consistent with the United States Constitution.82 This was an odd
beginning because the court ultimately concluded that Missouri law
was to apply, rendering its discussion of the constitutional parame-
ters superfluous.8 3 In any event, the court ended its hypothetical
discussion of the constitutional issue with the unexceptional conclu-
sion that the contacts with New York were sufficient to allow a New
York court to apply its own law if so inclined. 4

Turning then to the choice-of-law issue at the state law level, the
court began by noting that Schultz had unambiguously extended the
Neumeier rules to the whole universe of loss allocating tort rules and
the competing rules here were members of that universe.8 5 The
court then correctly identified the case as falling within the second of
the three Neumeier principles, the rule covering situations in which
each state's law operates to benefit its own.8 6 Here, application of
the New York rule would have benefited the New York third party
plaintiff, the Missouri rule benefited the Missouri third party de-
fendant.8 As the court noted, Neumeier calls for resolution of these
split domicile cases by application of the law of the state of the acci-
dent, here Missouri. 8

Had the high court ended its discussion there, Cooney would be at
most a trivial application of the Neumeier-Schultz rules. Instead,
however, under a heading in the opinion cryptically titled "interest
analysis," the court engaged in a policy discussion of the competing
rules. Indeed, the court expressed dissatisfaction with talismanic
reliance on the Neumeier rules in cases in which the accident situs

80 E.g., Missouri ex rel. Maryland Heights Concrete Contractors, Inc. v. Ferriss, 588 S.W.2d

489 (Mo. 1979).
81 E.g., Sommer v. Federal Signal Corp., 593 N.E.2d 1365 (N.Y. 1992).
82 Cooney, 612 N.E.2d at 280.
83 Id. at 284.
84 Id. at 280 (citing Allstate Ins. Co. v. Hague, 449 U.S. 302, 312-13 (1981)).
85 Cooney, 612 N.E.2d at 281.
86 Id. at 283.

87 Id.

88 Id.
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seems fortuitous.8 9 The court acknowledged "some validity" to
Osgood's argument that its accidental association with Missouri ren-
dered the situs of the accident less important.90 The court correctly
noted that the Missouri rule furthers the basic policy of workers'
compensation-swift and sure compensation in exchange for limited
liability and recovery.91 The court also described the New York rule
as resting on "basic fairness to litigants." 92 But defying those that
insist that a pragmatic evaluation of competing rules always leads to
application of forum law,9 3 the court took a nicely cosmopolitan view
of the situation. In an important footnote, the court reasoned that:
"New York law permitting contribution against an employer is
clearly a minority view .... A result that might impose New York
law on the carefully structured workers' compensation schemes of
other States-especially when the accident occurred there-is
undesirable." 94

It is a mistake, therefore, to view Cooney as resting entirely upon
application of the Neumeier-Schultz rules. While these rules proba-
bly still set the parameters for tort problems in New York, Chief
Judge Kaye's sensible opinion makes clear that New York courts
need not blind themselves to the practical impacts of their conflicts
decisions. Suppose-to vary the facts of Cooney slightly-Cooney
had been on a temporary job assignment in a third state, Illinois,
when injured. Illinois is one of the few states, like New York, that
allows third party claims to evade the exclusive remedy.95 Assume
all other facts to be the same, and that the action is brought again in
a New York court. What result under these circumstances?

89 Id.
90 Id.
91 Id. at 282.
92 Id.

93 One proponent of the view that "better law" always means "forum law" is Professor
Sedler. See Robert A. Sedler, Professor Juenger's Challenge to the Interest Analysis Approach
to Choice-of-Law: An Appreciation and a Response, 23 U.C. DAVIS L. REV. 865, 896 (1990).
But, there are many cases in which courts have applied forum law for the express reason that
it is of superior quality. See, e.g., Offshore Rental Co., Inc. v. Continental Oil Co., 583 P.2d
721, 726 (Cal. 1978) (California's "'archaic and isolated'" rule must "'yield to the more
prevalent and progressive law'" of Louisiana (quoting Paul A. Freund, Chief Justice Stone and
the Conflict of Laws, 59 HARv. L. REV. 1210, 1216 (1946))); Bigelow v. Halloran, 313 N.W.2d
10, 12-13 (Minn. 1981) (Iowa's rule of survival of tort liability is superior to the forum state's
rule of non-survival); Hunker v. Royal Indemnity Co., 204 N.W.2d 897, 908 (Wis. 1973) (Ohio
law applied by a Wisconsin court because "it is founded on a rational basis and serves a
discernible purpose in our industrial society.").

94 612 N.E.2d 277, 283 n.2 (citations omitted).
95 Stevens v. Silver Mfg. Co., 374 N.E.2d 455 (Ill. 1977); Skinner v. Reed-Prentice Div.

Package Mach., Inc., 374 N.E.2d 437 (Ill. 1977), cert. denied, 436 U.S. 946 (1978).
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Slavish devotion to Neumeier probably counsels application of
Illinois law, although even that is not clear. The Neumeier rules
were drafted with the idea that the accident would normally occur in
the home state of at least one of the parties; in fact rule two ex-
pressly states this.96 Rule three, however, is broad enough to cover
this situation, because it covers all other circumstances in which
"the [plaintiff] and the [defendant] are domiciled in different states
.... "97But as Neumeier hinted (by stating that in such situations
"the rule is necessarily less categorical"98 ) and Schultz made clear
(by not applying the law of the locus state99 ) these "three state"

problems cause problems for the Neumeier framework. Nonetheless,
reading Neumeier and Schultz broadly -as stating a "common domi-
cile" exception to the rule of lex loci delicti,1° ° application of Illinois
law would be called for in our hypothetical variant of Cooney.

The question remains, however, whether the Court of Appeals
would tolerate such a silly result. Cooney suggests that it would not.
The rule followed by New York and Illinois is still a severely minor-
ity rule whether or not the accident occurs in one of those states.
Moreover the Illinois rule would be just as much of an "imposition"
on Missouri's "carefully structured" compensation scheme as the
New York rule: The point is that the practical consequences of con-
flicts decisions in multistate tort cases usually are not changed much
by the situs of the accident.' 1 1 Cooney's sensible evaluation of the
merits of the competing rules suggests that the court will follow
Neumeier only if it leads to palatable results.

The Court of Appeals' other new conflicts decision, Allstate
Insurance Co. v. Stolarz,1°2 involved an automobile insurance dis-
pute. Kathleen Stolarz and her husband were involved in a two car
collision in New York, just north of the New Jersey border.10 3 The
car was owned and insured by Stolarz's New Jersey employer,
although garaged at the Stolarzes' New York home. 104 The policy

96 Neumeier v. Kuehner, 286 N.E.2d 454, 457-58 (N.Y. 1972).

97 Id. at 458.
98 Id.

99 Schultz v. Boy Scouts of America, Inc., 480 N.E.2d 679, 686 (N.Y. 1985).
100 Cf Korn, supra note 64, at 877-903.
101 The court offered the explanation that "locus tips the balance... [because] it is the place

with which both parties have voluntarily associated themselves." Cooney, 612 N.E.2d at 83.
As the court recognized, this explanation carried little weight in Cooney and ought carry even
less in our hypothetical case.

102 613 N.E.2d 936 (N.Y. 1993).
103 Id. at 936.
104 Id.

[Vol. 57



New York Choice of Law

was written by New Jersey Manufacturer's Insurance Company
("NJM") conform with New Jersey insurance regulations.'0 5 The car-
rier on the other car paid out $20,000 to the Stolarzes, the policy
limits. 10 6 The Stolarzes then sued NJM to recover under a clause in
the policy that provided $35,000 in coverage for uninsured and
underinsured motorists.10 7

NJM agreed to pay $15,000-the $35,000 policy limit minus the
$20,000 paid by the other carrier-and the Stolarzes contended that
they were entitled to the full $35,000 from NJM.108 New Jersey law
limited the Stolarzes to $15,000 from NJM. Both lower New York
courts concluded that the Stolarzes should prevail because New
York law applied, and under United Community Insurance Co. v.
Mucatel, 0 9 the underinsured motorist clause was misleading, thus
denying NJM the right to offset. 10

The high court took up the second contention first. The court con-
cluded that Mucatel was distinguishable, and that New York law
would allow enforcement. The court distinguished Mucatel on the
grounds that Mucatel involved a pure underinsurance clause."'
The aspect of the clause that the Mucatel court found misleading
was that, as an "underinsurance" clause, its policy limits could never
be reached because the insurance company was always entitled to
some offset.1 2 If the insurance company were entitled to no offset,
the case would be one of uninsurance, not covered by the policy pro-
vision in Mucatel. Thus, the Mucatel court concluded, the policy
was misleading because it gave the illusion of more coverage than
actually existed.1 4 The NJM policy, however, involved a combined
under- and uninsured clause, in which case it was possible to reach
the policy limit in those cases in which the other driver was com-
pletely without coverage." 5 Thus, the majority concluded, no decep-
tion was involved, and the clause could be enforced." 16

105 Id.
106 Id. at 937.
107 Id.
108 Id.
109 487 N.Y.S.2d 959 (Sup. Ct. 1985), affd without opinion, 501 N.Y.S.2d 761 (1986), affd

for reason stated by trial court, 505 N.E.2d 624 (N.Y. 1987).
110 Allstate, 613 N.E.2d at 937.
111 Id.
112 Id.
113 Id.
114 Id.
115 Id.
116 Id. at 938.
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This conclusion was sufficient to decide the case, but the court of-
fered the alternative rationale that New Jersey law governed the
policy. The court began its discussion of the choice-of-law issue with
the assertion that while tort cases like Cooney usually implicate
"strong governmental interests,"1 17 contract cases "often involve
only the private economic interests of the parties." I"' The court then
reasoned that the Auten's" 9 "center of gravity" test allowed for reso-
lution of contract conflicts "without entering into the difficult, and
sometimes inappropriate, policy thicket." 120 But switching direc-
tions shortly thereafter, the court reasoned that auto insurance dis-
putes could conceivably implicate governmental interests.12 1

In any event, the court made clear that Auten is still the most sig-
nificant contract choice-of-law decision in New York. The court de-
fined its task as "selecting the contacts that obtain significance in
the particular contract dispute." 122 In approaching this task, the
court expressly relied upon the five contacts set forth as "significant"
in section 188 of the Second Restatement.123 The court viewed as
determinative the fact that the policy was sold to a New Jersey com-
pany, in New Jersey to conform to New Jersey insurance regula-
tions. 124 Assessing the matter as a contest between state interests,
the court also arrived at the conclusion that New York law should
not apply. Whatever governmental objective Mucatel might serve,
the court reasoned, was irrelevant in the case of a New Jersey
policyholder. 125

Justice Hancock's lone dissent in the case was devoted largely to
arguing that the majority's distinction of Mucatel was spurious.
Hancock argued that there was no real difference between underin-
surance and combined under- and uninsured clauses. 126 Hancock
also took issue with the majority's choice-of-law analysis. Hancock
contended that the majority's approach was little more than a dis-

117 Id. at 939.
118 Id.

119 124 N.E.2d 99 (N.Y. 1954). See also supra notes 2-35 and accompanying text.
120 Allstate, 613 N.E.2d at 939
121 Id.
122 Id.
123 Id. at 940 ("the place of contracting; negotiation and performance; the location of the

subject matter of the contract; and the domicile of the contracting parties") (citing
RESTATEMENT (SEcoND) OF CONFLICT OF LAWS § 188(2) (1969)).

124 Allstate, 613 N.E.2d at 940.

125 Id.
126 Id. at 941-43 (Hancock, J., dissenting).
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guised return to the rule of lex loci contractus.127 For Hancock, the
most significant factor was that the car was garaged at the
Stolarzes' home in New York. 128 This, Hancock reasoned, was suffi-
cient to put the insurer on notice that its policy was likely to be in-
terpreted under New York law. 129 Accordingly, Hancock would have
affirmed the lower courts and denied NJM its setoff.

III. A FEW SUGGESTIONS

There is a good deal to like in Cooney and Stolarz. Each contains
the seeds of a far more sensible approach for New York than the
reincarnated formalism brought on by Neumeier and Schultz. But,
there is work to be done.

One step in the right direction would be to stop referring to the
New York approach as "interest analysis." 30 This is more than a
matter of semantics. The Court of Appeals' decisions have little in
common with classical interest analysis in either the tort or the con-
tract realm. In torts, the court's heavy reliance on territorial con-
necting factors is at odds with interest analysis as developed by
Currie and his followers. Currie's fundamental axiom was the per-
sonal law principle which ascribed great weight to the parties' domi-
ciles. 13 1 Currie occasionally rationalized territorial contacts in a
personal sense-for instance, the need to pay local medical creditors
might give a state an "interest" in applying a prorecovery tort
rule13 2-but for Currie territorial contacts were the exception, not
the rule. In split domicile cases-which Currie called either true con-
flicts or unprovided-for cases depending upon party alignment-
Currie proposed breaking the "tie" by resort to forum law, not the
territorial contacts invoked by Neumeier.133

The other significant deviation from interest analysis in the Court
of Appeals' approach is its reliance on the substantive quality of the
competing rules. Currie and his followers adamantly deny the pro-
priety, or even the possibility,134 of evaluating the relative merits of

127 Id. at 944.
128 Id. at 945.
129 Id.

130 E.g., Allstate Insurance Co. v. Stolarz, 613 N.E.2d 936, 938 (N.Y. 1993); Cooney v.
Osgood Mach., 612 N.E.2d 277, 280 (N.Y. 1993); Schultz v. Boy Scouts of America, Inc., 480
N.E.2d 679, 683 (N.Y. 1985).

131 Currie, supra note 6, at 85-86.
132 Id. at 366, 369-70.
133 Id. at 119.
134 Id. at 107.
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competing rules. The court's second footnote in Cooney, therefore,
would have no place in the classical interest analysis universe.

The problem, therefore, with calling the New York approach "in-
terest analysis" is that this term connotes a severely limited inquiry
that does no justice to the eclectic, pragmatic approach now followed.
The court would be much better off terming its approach "pragmatic"
or "practical" or "eclectic." As things stand, it runs the risk of mis-
leading lower courts into thinking their task can only be accom-
plished by a vain hunt for competing "policy" and "interest"
directives in multistate cases.

The futility of trying to squeeze the New York approach into the
interest analysis pigeonhole was made clear in Stolarz. As the court
correctly noted there, most multistate contract cases are purely pri-
vate disputes implicating no significant governmental, regulatory
objectives. 135 The court's attempt in Stolarz to explain why such
objectives are implicated in tort cases was utterly unconvincing.
Cases like Cooney-in which the issue was in what proportion to as-
sign a loss between multiple private defendants-implicate govern-
mental interests no more obviously than private contract disputes
like Stolarz. The court recognized this implicitly in Cooney by focus-
ing on the consequences to the parties instead of the purely fictional
consequences on their home states. Thus, in both tort and contract
cases the court's methodology cannot be squared with interest analy-
sis, and in contracts its rhetoric no longer even pays homage to the
notion of interests. Thus, the "interest analysis" label is misleading
and likely to confuse rather than clarify in the hands of busy lower
courts. 1

3 6

A second step, which goes along with the first, would be to focus
directly on the consequences to the parties. Both Cooney and
Stolarz move significantly in this direction, but the New York ap-
proach could stand some more analytical clarity. The court should
also continue to evaluate, as it did in Cooney, whether the competing
rules are in the mainstream or the backwater, giving more play to
mainstream rules. This substantive evaluation of the rules, how-
ever, should be moved up from a secondary to a dominant considera-
tion. The problem with the Neumeier rules-particularly if applied
ruthlessly as they were in Schultz-is that they decide cases upon
criteria completely removed from the justice of the rules and the

135 Allstate, 613 N.E.2d at 940.
136 Friedrich K. Juenger, Conflict of Laws: A Critique of Interest Analysis, 32 AM. J. Comp.

L. 1, 49 (1984) (noting that legal fictions remain harmless only if they do not actually deceive).
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real-world impacts of the decision. Territorial contacts in the loss
allocating context present special problems because with non-inten-
tional torts the place of the accident is wholly a matter of chance.

In the contract context, the court ought to focus more directly on
the dominant substantive value underlying contracts: upholding the
reasonable expectations of the parties. Certainly the Auten "group-
ing of contacts" metaphor provides an acceptable vehicle for imple-
menting this value, particularly since the Auten test in application
has demonstrated a propensity for validating, rather than invalidat-
ing, contracts.13 7 Nevertheless, the court would be better off making
these preferences express rather than implicit. The problem with
leaving them to implication is the same problem caused by mislabel-
ing in the tort context. If lower courts perceive their task as at-
tempting to evaluate the "significance" of contacts in a vacuum,
rather than with an eye towards fulfilling reasonable party expecta-
tions, they are likely to be led astray.

A third step would be for the court, particularly in the contract
context, to focus on the relatively narrow rules in the Second Re-
statement if it chooses to rely on the Restatement at all. As discussed
above, in Stolarz the court equated the Auten test with the Second
Restatement's general test in contract conflicts embodied in section
188. As I have pointed out elsewhere,1s s courts have a propensity for
looking at the general sections in the Second Restatement and over-
looking some of its narrower, sensible rules.

In Stolarz, the court's attention would have been better directed to
section 193. Section 193 provides that insurance contracts are to be
governed by "the principal location of the insured risk during the
term of the policy, unless... some other state has a more significant
relationship . . . to the transaction and the parties . . . .139 The
explanatory comments go into some more detail. Comment "b" pro-
vides that "in the case of an automobile liability policy, the parties
will usually know beforehand where the automobile will be garaged
at least during most of the period in question" and goes on to explain
that the place of the "garaging" has a presumptive claim to having
its law applied. 140 Thus far, it is debatable whether section 193
would support the court's result in Stolarz. The result might appear

137 See, e.g., Auten v. Auten, 124 N.E.2d 99 (N.Y. 1954); Intercontinental Planning, Ltd. v.
Daystrom, Inc., 248 N.E.2d 576 (N.Y. 1969).

138 Patrick J. Borchers, Choice of Law in the American Courts in 1992: Observations and
Reflections, 41 Am. J. COMP. L. (forthcoming 1993).

139 RESTATEmENT (SEcoND) OF CONFLICT OF LAws § 193 (1969).
140 Id. cmt. b.
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to depend upon whether Stolarz's employer revealed to the insur-
ance carrier that the car would be garaged not in New Jersey, where
the employer was located, but in New York, where the employee was
domiciled. On this matter, the record was not clear. 14 1

Comment "d" to section 193, however, is addressed to almost ex-
actly this circumstance. Comment "d" provides in it relevant part
that:

On occasion, a state which is not the state which the parties
understood was to be the principal location of the insured risk
•.. will nevertheless, with respect to the particular issue, be
the state of the most significant relationship to the transac-
tion and the parties and hence the state of the applicable law.
This may be so, for example, when the contract would be inva-
lid under the local law of the state of principal location but
valid under the local law of another state with a close relation
to the transaction and the parties. In such a situation, the lo-
cal law of the other state should be applied unless the value of
protecting the expectations of the parties by upholding the
contract is outweighed in the particular case by the interest of
the state of the principal location in having its invalidating
rule applied. 142

This, of course, is exactly Stolarz. Even if one assumes that New
York was the "garage" of the car, and that the carrier had reason to
know this, there can be no denying that New Jersey had a very close
relationship to the parties and the transaction. More to the point,
the policy-molded to conform to New Jersey insurance regula-
tions-was written with the expectation that New Jersey law would
apply. Under these circumstances, as comment "d" indicates, it
ought to be the rare case in which the law of another state steps in to
invalidate a portion of the contract. Had the policyholder wanted
more underinsurance coverage, this could have been purchased. But
the insurer set its rates with the expectation that its liability on the
underinsurance portion of the policy would be offset by any recovery
against a second policy, and this expectation was certainly reason-
able on a policy written and sold in New Jersey to a New Jersey
company.

The point of this rather lengthy analysis of section 193 and its
comments is that the Second Restatement has more to offer than its
open-ended, general provisions like section 188. In many circum-

141 Stolarz, 613 N.E.2d at 940 n.3.
142 RESTATEMENT (SEcoND) OF CONFLICT OF LAWS § 193 cmt. d (1969) (emphasis added).
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stances, the Restatement offers relatively concrete guidance, which
is desirable if certainty is at a premium as it is in commercial deal-
ings. If the Court of Appeals is anxious to look to the Second Re-
statement for guidance, it would be best off taking the lead and
focusing on the most relevant provisions of that document.

CONCLUSION

The Court of Appeals is making progress. Its two new cases,
Cooney and Stolarz, both set the stage for a reemergence of a truly
pragmatic conflicts approach in New York. Cooney sets the stage by
looking to the quality of the competing rules in tort cases, Stolarz by
looking to the reasonable expectations of the parties in contract
cases. New York courts could, however, take some concrete steps to
facilitate this reemergence. One would be to drop the label "interest
analysis" and with it all of its misleading connotations. Another re-
lated step would be to focus directly on the substantive concerns in
conflicts cases. In multistate tort cases this means focusing on the
quality and general acceptability of the tort rules competing for ap-
plication, in contract cases upon the expectations of the parties. Fi-
nally, to promote predictability and provide guidance, New York
courts-and, in particular, the Court of Appeals-ought to focus on
the most applicable sections of the Second Restatement in those ar-
eas in which that document is persuasive. Often, this means looking
to the narrower sections of the Second Restatement. In Stolarz, for
instance, the Court of Appeals' attention would have been better di-
rected to section 193-the section applicable to insurance con-
tracts-than to section 188-the general contracts section. In any
event, New York's conflicts doctrine appears to have left the dol-
drums for more productive waters.
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