
Citation: 40 Am. J. Comp. L. 121 1992 
Provided by: 
Klutznick Law Library / McGrath North Mullin & Kratz Legal Research Center

Content downloaded/printed from HeinOnline

Fri Mar  3 11:40:52 2017

-- Your use of this HeinOnline PDF indicates your acceptance
   of HeinOnline's Terms and Conditions of the license
   agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from 
   uncorrected OCR text.

-- To obtain permission to use this article beyond the scope
   of your HeinOnline license, please use:

Copyright Information

http://heinonline.org/HOL/Page?handle=hein.journals/amcomp40&collection=journals&id=131&startid=&endid=168
https://www.copyright.com/ccc/basicSearch.do?operation=go&searchType=0&lastSearch=simple&all=on&titleOrStdNo=0002-919X


PATRICK J. BORCHERS

Comparing Personal Jurisdiction in the United States
and the European Community: Lessons for

American Reform

INTRODUCTION

Americans have a lot to learn about personal jurisdiction. One
source from which to learn is the European Economic Community
("European Community" or "EC"),1 and the Convention on Jurisdic-
tion and the Enforcement of Judgments in Civil and Commercial
Matters, popularly known as the Brussels Convention, 2 which regu-

PATRICK J. BORCHERS is an Assistant Professor of Law, Albany Law School of Union
University. The author wishes to thank Professor Friedrich K. Juenger for his help-
ful comments, and Mr. Richard Platkin for his outstanding research assistance.

1. The European Economic Community consisted of six Member States upon its
founding in 1957: Belgium, France, the Federal Republic of Germany, Italy, Luxem-
bourg, and the Netherlands. Treaty Establishing the European Economic Commu-
nity (Treaty of Rome), March 25, 1957, 298 U.N.TS. 11 (entered into force January 1,
1958). In 1973 the European Community gained three additional Member States
upon the accession of the United Kingdom, Ireland, and Denmark. 1 Common Mkt.
Rep. (CCH) 101.07 (June 18, 1987). Greece became the tenth Member State in 1981
and Spain and Portugal's accession brought the total number of Member States to
twelve. Id.

2. Brussels Convention on Jurisdiction and the Enforcement of Judgments in
Civil and Commercial Matters, September 27, 1968 amended by Luxembourg Con-
vention of the Accession to the 1968 Convention of Denmark, the Republic of Ire-
land, and the United Kingdom, October 9, 1978, 1978 O.J. Eur. Comm. (No. L 304) 77
reprinted in 18 I.L.M. 8, 21 (1979) (entered in force between the original six Member
States and Denmark on November 1, 1986, between theses countries and the United
Kingdom on November 1, 1987, and between these countries and Ireland on June 1,
1988) [hereinafter cited as Brussels Convention]. The Convention has since been
amended twice to include new members of the European Community, first in 1982 to
accommodate the accession of Greece. Convention on the Accession of the Hellenic
Republic to the Convention on Jurisdiction and Enforcement of Judgments in Civil
and Commercial Matters and to the Protocol on its Interpretation by the Court of
Justice with the Adjustments made to them by the Convention on the Accession of
the Kingdom of Denmark, of Ireland, and of the United Kingdom of Great Britain
and Northern Ireland , October 25, 1982, 1982 O.J. Eur. Comm. (No. L 388) 1 (en-
tered into force Oct. 1, 1989). The most recent changes to the Convention were made
upon the 1989 accession of Portugal and Spain. Convention on the Accession of the
Kingdom of Spain and the Portuguese Republic to the Convention on Jurisdiction
and Enforcement of Judgments in Civil and Commercial Matters and to the Protocol
on its Interpretation by the Court of Justice, May 26, 1989, 1989 O.J. Eur. Comm.
(No. L 285) 1 reprinted in 29 IL.M. 1413 (1990) (will enter into force when ratified
by two signatories, one of which must be Spain or Portugal) [hereinafter cited as
1989 Accession].
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lates jurisdiction among the Member States of the EC. The EC has
been described as recent history's "most impressive experiment in
supranationalism. '' 3 The EC, like the United States, is a federal sys-
tem in which each State cedes some measure of authority to a cen-
tral government. The fact that the EC has thrived since 1958 is all
the more impressive because of the diverse cultures and languages
of the Member States, unlike our states which share a common cul-
ture and language.

Given the fact that both the United States and the EC are fed-
eral systems, one should expect them to take similar approaches to
jurisdiction and judgment recognition. But, despite several common
characteristics, there are substantial differences between the two
systems.

For well over a century, the law of jurisdiction in the United
States has labored under the notion that jurisdictional principles can
be deduced from the due process clause of the fourteenth amend-
ment.4 Although the constitutionalization of personal jurisdiction
strains history and makes little sense as a matter of constitutional
doctrine,5 the United States Supreme Court continues to speak of
the issue as one of constitutional law.6 An unavoidable consequence
has been the almost exclusive judicial development of jurisdictional
principles. 7 In an area in which stability and certainty are at a pre-
mium, the Court's intervention has produced a haphazard jurisdic-
tional doctrine that has left matters in an unacceptable posture. The
Supreme Court has evinced great uncertainty as to, and a great pre-
occupation with, the theoretical underpinnings of its doctrine, while
steering an erratic course that confuses courts, counsel, academi-
cians, and often the Justices as well.8

In contrast, the focus of the Brussels Convention is practice, not
theory. Because the Convention's drafters were unencumbered by
the theoretical musings that dominate the American jurisdictional
landscape, the Convention is a pragmatic document written on a
"clean slate." As a consequence, it makes sensible distinctions that

3. Juenger, "Judicial Jurisdiction in the United States and in the European
Communities: A Comparison," 82 Mich. L. Rev. 1195 (1984).

4. Pennoyer v. Neff, 95 U.S. 714, 733 (1878).
5. Borchers, "The Death of the Constitutional Law of Personal Jurisdiction:

From Pennoyer to Burnham and Back Again," 24 UC. Davis L. Rev. 19, 87-101
(1990).

6. See, e.g., Burnham v. Superior Court, 110 S. Ct. 2105 (1990).
7. See, e.g., Welkowitz, "Going to the Limits of Due Process: Myth, Mystery

and Meaning," 28 Duq. L. Rev. 233 (1990)(noting that most state long arm statutes
either expressly incorporate the constitutional limits or have been interpreted in this
manner).

8. L. Teply & R. Whitten, Civil Procedure 251, n. 333 (1991); Borchers, supra n.
5 at 101-02.
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are unknown to, and which may be unconstitutional in,9 the judi-
cially-developed system in the United States. For instance, the
Brussels Convention expressly gives jurisdictional preferences to
consumers and insurance policyholders on the pragmatic ground
that these groups are in need of special protection. 0 In contrast, the
Supreme Court, preoccupied with theoretical niceties, treats all con-
tracts the same, regardless of the economic power of the contracting
parties."'

It is my hypothesis that if the slate could be wiped clean in this
country and jurisdictional norms could be developed legislatively,
the United States would benefit greatly. To test this hypothesis I
will compare personal jurisdiction in the United States with per-
sonal jurisdiction in the European Community. In Part I of this Ar-
ticle, I compare the general tenets of jurisdictional doctrine under
the Brussels Convention and in the United States. In Part II, I com-
pare general jurisdiction, as well as specific jurisdiction in contract
actions, tort actions, actions for maintenance obligations and consen-
sual jurisdiction. Finally, in Part III, I evaluate the prospects for re-
form in the United States in light of the lessons to be learned from
the EC.

I. THE GENERAL STRUCTURE

A. The United States

Personal jurisdiction in the United States is an issue of constitu-
tional law. This was not always so. Early on, the Supreme Court
considered jurisdictional precepts to be a matter of common law, de-
duced from international law.12 The only constitutional provision of
any significance was the full faith and credit clause,' 3 and its imple-
menting statute,' 4 which the Court held required states to give con-

9. See e.g., Kulko v. Superior Court, 436 U.S. 84, 93-96 (1978) (maintenance
creditor is constitutionally barred from bringing suit against maintenance debtor in
the courts of her domicile in the absence of "purposeful" contacts between the
debtor and the forum).

10. Brussels Convention, supra n. 2, art. 7-12A (special rules of jurisdiction for
insurance contracts); id. at art. 13-15 (special rules of jurisdiction for consumer con-
tracts); see Jenard, "Report on the Convention on jurisdiction and the enforcement
of judgments in civil and commercial matters," 1979 O.J. Eur. Comm. (No. C 59) 1, 25
reprinted in A. Dashwood, R. Hacon & R. White, A Guide To The Civil Jurisdiction
and Judgements Convention 329 (1987) [hereinafter cited as Guide] (official
prepatory report of the 1968 Brussels Convention - explaining the rationale for of-
fering special protection to groups perceived as "weaker").

11. Juenger, supra n. 3 at 1202 (blind to results, the Boy Scouts of America and
General Motors are treated alike).

12. See, e.g., D'Arcy v. Ketchum, 52 U.S. (11 How.) 165 (1851).
13. U.S. Const. art. IV, § 1.
14. Act of May 26, 1790, ch. 11, 1 Stat. 122, as amended by Act of March 27, 1804,

ch. 56, 2 Stat. 298 (current version at 28 U.S.C. § 1738 (1988)).
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clusive effect to the judgments of their sister states. 15 The Supreme
Court, however, countenanced an exception to this principle of
unquestioning judgment recognition for judgments rendered in vio-
lation of the common-law, international, rules of jurisdiction.16

Thus, the Supreme Court claimed the right only to announce indi-
rect 17 rules of jurisdiction.

The metamorphosis of the Supreme Court's role from indirect
to direct regulator of jurisdiction began with Pennoyer v. Neff. 8 In
Pennoyer the Court restated the traditional international rules of
jurisdiction. These rules allowed for in rem jurisdiction based upon
the attachment of property within the forum state prior to the com-
mencement of the action.19 In personam jurisdiction could only be
based upon personal service of process upon the defendant while in
the forum state, the defendant's consent to jurisdiction, or the de-
fendant's voluntary appearance. 20 Thus, absent the defendant vol-
untarily assenting to the jurisdiction of the court, personal
jurisdiction required a symbolic assertion of sovereignty. For in rem
actions it was the seizure of property, for in personam actions it was
the "seizure" of the person through personal service while in the fo-
rum state.

As I have noted elsewhere, 21 it is unclear whether Pennoyer
converted these indirect rules of jurisdiction to direct rules. The
Pennoyer court invoked the due process clause of the fourteenth
amendment, and most have understood the Court to have assumed
the power to regulate jurisdiction directly.22 There was, however,
after the Pennoyer decision a substantial interval in which the
Supreme Court continued to view its role as only one of an indirect
regulator of jurisdiction,23 and the Court did not clearly announce

15. See, e.g., Mills v. Duryee, 11 U.S. (7 Cranch) 481 (1813).
16. See, e.g., D'Arcy, 52 U.S. (11 How.) at 174.
17. "Indirect rules of jurisdiction" is the civilian term for rules that operate only

when judgment recognition is sought. See Hay, "The Common Market Preliminary
Draft Convention on the Recognition and Enforcement of Judgments: Some Consid-
erations of Policy and Interpretation," 16 Am. J. Comp. L. 149, 151 (1968). When a
judgment is presented for recognition, the court must first examine it to determine
whether the judgment-rendering court had jurisdiction. Id. When a litigant opposes
recognition in the judgment-recognizing court, this is often termed a "collateral at-
tack" on jurisdiction. R. Casad, Jurisdiction in Civil Actions § 6.02[2] (1991). Indi-
rect rules give rise only to collateral attacks. By contrast, direct rules of jurisdiction
operate on the judgment-rendering court, allowing the litigant to directly attack the
court's jurisdiction prior to entry of a judgment. Hay, supra at 151.

18. 95 U.S. 714 (1878).
19. Id. at 728.
20. Id. at 724-25.
21. Borchers, supra n. 5 at 38-43.
22. See, e.g., Whitten, "The Constitutional Limitations on State-Court Jurisdic-

tion: A Historical-Interpretive Reexamination of the Full Faith and Credit and Due
Process Clauses (Part Two)," 14 Creighton L. Rev. 735, 839 (1981).

23. See, e.g., Cooper v. Newell, 173 U.S. 555 (1899); Goldey v. Morning News, 156
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until almost forty years later that it had assumed the role of a direct
regulator of jurisdiction.24

Thus, despite the doctrine's murky historical origins, by the
early twentieth century the Court had interpreted the due process
clause of the fourteenth amendment to require that state courts as-
sert jurisdiction only upon one of the traditionally recognized bases.
As others have pointed out,25 these bases were both grossly overin-
clusive and underinclusive. They were overinclusive because they
allowed a state to take jurisdiction based upon the mere fortuity
that the defendant had been served while passing through the state
or the plaintiff had located some of defendant's property within the
state and had it attached. They were underinclusive because if the
plaintiff had the misfortune to select a defendant who could not be
served within the state and owned no property within its borders,
jurisdiction was an impossibility, no matter how rational and sensi-
ble the plaintiff's choice of forum might be. Corporate defendants
were especially slippery because of the Court's holding that serving
process on one of the corporate officers within the state was not a
basis for jurisdiction over the corporation, thus making it impossible
to "tag" a corporation.26

The Court moved haltingly to mitigate this unacceptable state
of affairs. Its primary vehicle was to expand the notion of "con-
sent." Thus, for instance, the Court held that drivers of
automobiles27 and sellers of insurance policies 28 within a state had
implicitly "consented" to the jurisdiction of those states. Somewhat
later, the Court held that domicile was an acceptable basis for per-
sonal jurisdiction.29

The Court's most important announcement, since its ascension
to the role of direct regulator of jurisdiction, came in International
Shoe Co. v. Washington.30 In International Shoe, the Court added a
new basis for personal jurisdiction, holding that a showing of "mini-
mum contacts" between the defendant and the forum was sufficient

U.S. 518, 525-26 (1895); Grover & Baker Sewing Mach. Co. v. Radcliffe, 137 U.S. 287,
295 (1890); Hart v. Sansom, 110 U.S. 151, 155 (1884); Insurance Co. v. Bangs, 103 U.S.
435, 439 (1880).

24. Riverside & Dan River Cotton Mills v. Menefee, 237 U.S. 189, 195 (1915).
25. See e.g., Juenger, "Forum Shopping, Domestic and International," 63 TuL L.

Rev. 553, 554-55 (1989) (hereinafter Juenger, Forum Shopping) (exorbitant jurisdic-
tional practices in the United States provide an incentive to forum shop); Juenger,
"Supreme Court Intervention in Jurisdiction and Choice of Law: A Dismal Pros-
pect," 14 UC. Davis L. Rev. 907, 908 (1981).

26. Goldey, 156 U.S. 518.
27. Hess v. Pawloski, 274 U.S. 352 (1927).
28. Connecticut Mut. Life Ins. Co. v. Spratley, 172 U.S. 602 (1899).
29. Milliken v. Meyer, 311 U.S. 457 (1940).
30. 326 U.S. 310 (1945).
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to satisfy the due process clause. 31 "Minimum contacts," the Court
suggested, might take one of two forms. First, even "single or occa-
sional acts" within the forum might be enough to satisfy the Consti-
tution if these acts are related to the theory of the action.32 Second,
even unrelated acts might satisfy the Constitution if done in a "sys-
tematic and continuous" fashion.33

Since International Shoe the Supreme Court has decided a sub-
stantial number of cases attempting to explain the phrase "mini-
mum contacts." Although a comprehensive discussion of these cases
would be long and tedious,3 4 it is vital to point out that the Court's
explanation of the theoretical foundation of the minimum contacts
test has vacillated. International Shoe, by dismissing the importance
of the symbolic assertion of sovereignty,3 5 undercut Pennoyer's
"turf" theory of jurisdictional. 36 Thus, International Shoe appeared
to endorse the position that personal jurisdiction is a matter of indi-
vidual entitlement, rather than a mechanism for resolving the com-
peting claims of sovereigns.37 Over the course of the next forty-six
years, however, the Court revived, 38 then dismissed,39 then re-
vived,40 then dismissed,4 1 then revived,42 a "sovereignty" factor in
the jurisdictional calculus. This uneven conceptualization has made
for erratic navigation.

In Shaffer v. Heitner,43 the Court revisited the traditional basis
of jurisdiction via attachment of the defendant's property. Purport-
ing to overturn Pennoyer's "turf" theory,44 the Court reasoned that
the presence of the defendant's property was no longer an automatic
guarantee of jurisdiction. To exercise jurisdiction, the Court held
that it was necessary to establish the existence of "minimum con-
tacts" between the defendant and the forum state.45 Therefore, the

31. Id. at 316.
32. Id. at 318.
33. Id. at 320.
34. See my long and tedious discussion in Borchers, supra n. 5 at 56-78.
35. International Shoe, 326 U.S. at 316.
36. Borchers, supra n. 5 at 53-55 nn.214-15; Juenger, Forum Shopping, supra n. 25

at 908-09.
37. Lewis, "Three Deaths of "State Sovereignty" and the Curse of Abstraction in

the Jurisprudence of Personal Jurisdiction," 58 Notre Dame L. Rev. 699, 706-08
(1983).

38. Hanson v. Denckla, 357 U.S. 235, 251 (1958).
39. Shaffer v. Heitner, 433 U.S. 186, 204 n.20 (1977).
40. World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 294 (1980).
41. Insurance Corporation of Ireland, Ltd. v. Compagnie des Bauxites de Guinee,

456 U.S. 694, 702 n.10 (1982).
42. Burnham v. Superior Court, 110 S. Ct. 2105 (1990); Asahi Metal Industry Co.

v. Superior Court, 480 U.S. 102, 113-14 (1987).
43. 433 U.S. 186 (1977).
44. Id. at 212 n.39.
45. Id.
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Court concluded, "all assertions of state-court jurisdiction must be
evaluated according to the standards set forth in International Shoe
and its progeny." 46

The demise of attachment as a basis for jurisdiction, coupled
with the Court's "all assertions" dictum, led most commentators to
conclude that the other Pennoyer-era basis, personal service within
the forum, was also constitutionally infirm.47 However, in Burnham
v. Superior Court4s a plurality of the Court led by Justice Scalia re-
suscitated Pennoyer and the "turf" theory, holding that tag jurisdic-
tion's historical pedigree was such that it could not violate the
Constitution. The concurring justices rejected Scalia's historical the-
sis, but reasoned alternatively that a three-day visit amounted to
minimum contacts with the forum.49 As a practical matter, there-
fore, tag jurisdiction is alive and well in the United States and Pen-
noyer endures.5°

B. The Brussels Convention

The development of jurisdictional precepts in Europe has been,
as Professor Juenger puts it, "longer and smoother."' For our pur-
poses, however, the relevant history is quite recent. In 1960, a com-
mittee of legal experts and representatives from the Member States
of the EC was established pursuant to Article 220 of the Treaty of
Rome to "enter into negotiations with each other with a view to se-
curing for the benefit of their nationals.., the simplification of for-
malities governing the reciprocal recognition and enforcement of
judgments of courts or tribunals and of arbitral awards. '52

Although several different approaches to fulfilling this mandate
were considered,53 the chosen approach was to negotiate a multilat-

46. Id. at 212.
47. Borchers, supra n. 5 at 20 n.3 (collecting articles).
48. 110 S. Ct. 2105.
49. Id. at 2124-25 (Brennan, J., concurring).
50. Cf. Hay, "Transient Jurisdiction, Especially Over International Defendants:

Critical Comments on Burnham v. Superior Court of California," 1990 U. 1L L Rev.
593 (arguing that tag basis may not apply to international defendants).

51. Juenger, supra n. 3 at 1203.
52. Treaty Establishing the European Economic Community, supra n. 1, art. 220;

see Jenard Report, supra n. 10 at 3 (providing background on this process).
53. One approach would have been to extend the existing network of bilateral

agreements on recognition and enforcement until all permutations and combinations
between the Member States were covered. Hay, supra n. 17 at 150. Another alterna-
tive would have been to have the EC sponsor a multilateral convention which would
be brought into operation by subsidiary bilateral accords. Id. Both of these ap-
proaches were rejected as presenting a "conflict of conventions" which would violate
the non-discrimination requirement of Article 7 of the EC treaty. Id.; see Treaty Es-
tablishing the European Economic Community, supra n. 1, art. 7 ("any discrimina-
tion on grounds of nationality shall be prohibited"); see generally Kaye, "Nationality
and the European Convention on the Jurisdiction and Enforcement of Judgments,"

1992]
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eral accord to supersede existing bilateral recognition conventions.
As farsighted as the multilateral approach seems in retrospect,

equally farsighted was the decision to employ direct as well as indi-
rect restraints on jurisdiction. This decision was a substantial break
from prior bilateral conventions which controlled jurisdiction only
indirectly, i.e., at the judgment recognition stage.m The use of dual
restraints allowed the Convention's drafters to address the twin
vices of jurisdiction among the Member States; exorbitant national
jurisdictional rules, 55 and extremely narrow judgment recognition
practices resulting in a sort of "law of the jungle"' 6 in transnational
enforcement.

One of the fundamental principles of the Convention is the use
of the domiciliary nexus as a basis for directly regulating jurisdic-
tion. A defendant domiciled in a Member State may only be sued in
the EC where the Convention allows for jurisdiction,57 and con-
versely, when the Convention provides for jurisdiction, a court has
no authority to decline jurisdiction in a discretionary manner analo-
gous to the doctrine of forum non conveniens.58 The Convention's
principal rule of direct jurisdiction, subject to many variations dis-
cussed below, is that defendants are to be sued in the courts of their
State of domicile.59 The Convention also countenances a sort of an-

37 Int7 & Comp. L.Q. 268 (1988) (arguing that all references to nationality within the
Convention should be removed in order to avoid any national discrimination).

54. Hay, supra n. 17 at 151; see supra n. 17 (discussing direct versus indirect
restraints).

55. Most prominent among these are article 14 of the French Civil Code, which
allows a French national to sue any defendant in a French court, regardless of the
defendant's lack of connection with France, and article 23 of the German Civil Code,
which allows a plaintiff to take jurisdiction on the basis of assets within Germany
without limiting the judgment to the value of the assets. See Code Civil art. 14 (Fr.);
German Code of Civil Procedure (ZPO) § 23; see also Brussels Convention, supra n.
2, art. 3 (listing by country the bases of jurisdiction considered exorbitant); Weser,
Bases of Judicial Jurisdiction in the Common Market Countries," 10 Am. J. Comp. L.
323 (1961) (discussing the exorbitant national jurisdictional practices of the original
six Member States of the EEC).

56. Juenger, supra n. 3 at 1205.
57. Brussels Convention, supra n. 2, art. 2.
58. See Schlosser, "Report on the Convention on the Association [sic] of the

Kingdom of Denmark, Ireland, and the United Kingdom of Great Britain and North-
ern Ireland to the Convention on jurisdiction and the enforcement of judgments in
civil and commercial matters and to the Protocol on its interpretation by the Court
of Justice," 1979 O.J. Eur. Comm. (No. C 59) 71, 97-99 reprinted in Guide, supra n. 10
at 399 (arguing that jurisdiction under the Convention is obligatory); Arkwright Mu-
tual Ins. Co. v. Bryanston Ins. Co., [1990] 1 All E.R. 335 (forum non conveniens is
not available, even in favor of courts outside the Community); but see Collins, "Fo-
rum Non Conveniens and the Brussels Convention," 106 L.Q. Rev. 535 (1990) (argues
that court of a Contracting State should be able to decline jurisdiction in favor of the
courts of a non-Contracting State); In re Harrods (Buenos Aries) Ltd., The Times
(London), Jan. 11, 1991 (English Court of Appeals refused to follow Arkwright and
allowed forum non conveniens in favor of courts outside the Community).

59. Brussels Convention, supra n. 2, art. 2. Domicile was chosen over nationality
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cillary jurisdiction. Article 6(1) provides that multiple defendants
may be sued in a Contracting State where any one of them is domi-
ciled.60 Article 6(2) allows a court seised of an original proceeding to
hear any third-party proceedings.61 Finally, Article 6(3) allows juris-
diction for a counterclaim arising out of the same facts as the origi-
nal claim.62

As a general proposition, these direct rules are applicable only
to disputes between persons domiciled in different States.63 The
Convention is also generally inapplicable to defendants domiciled
outside the EC.r4 Thus, as to "outsider" defendants - including, of

to avoid discrimination on the basis of nationality. See supra n. 53. Unfortunately,
the rules for determining an individual's domicile are somewhat complex. If an indi-
vidual's national law makes the individual's domicile dependent on another person's
domicile, this dependent domicile is used for jurisdictional purposes. Brussels Con-
vention, supra n. 2, art. 52 para. 3; Jenard, supra n. 10 at 17 (some national legal sys-
tems make the domicile of minor child dependent upon their parents' or the
domicile of married women dependent upon their husbands'). Assuming there is no
dependent domicile, Article 52 requires the forum State to determine whether the
person is domiciled in the forum according to the law of the forum State. Brussels
Convention, supra n. 2, art. 52 para. 1; see Schlosser, supra n. 59 at 95 (discussing the
definition of domicile in the various national legal systems); Civil Jurisdiction and
Judgments Act of 1982 §§ 41, 44 (United Kingdom's statutory defintion of domicile
which is similar to that of the original Member States). If this does not yield a domi-
cile, the forum State must then refer to the internal law of the other Member States
to determine if any of these States would consider the person domiciled within that
State. Brussels Convention, supra n. 2, art. 52 para. 2. Finally, if this does not yield
a domicile, the forum State applies its own law to fix a domicile. Guide, supra n. 10
at 183.

60. Brussels Convention, supra n. 2, art 6(1); Kalfelis v. Bankhaus Schroder
(Case No. 189/87), 1988 E.C.R. 5565 (1988) (the claims against the defendants must be
related).

61. Brussels Convention, supra n. 2, art. 6(2); see also id. at Annexed Protocol,
art. 5 (this provision is not applicable in the German courts). While Article 6(2) pro-
vides for jurisdiction, it does not regulate the procedure of the national courts. Kon-
gress Agentur Hagen GmbH v. Zeehage BV (Case No. 365/88) (not yet reported).
Therefore, national courts may apply their own procedural rules in determining
whether joinder of these third-parties will be permitted. Id.; see also Hartley,
"Third-Party Proceedings: Article 6(2)," 16 Eur. L. Rev. 73 (1991) (though conserva-
tive, this ruling must be regarded as correct).

62. Brussels Convention, supra n. 2, art. 6(3).
63. Brussels Convention, supra n. 2, Preamble (notes that one of the Conven-

tion's objectives is to "determine the international jurisdiction" of the national
courts within the Community); Jenard, supra n. 10 at 8 (although proceedings be-
tween domiciliaries of the same Contracting State brought in the courts of that State
will generally not be affected by the Convention, exceptions to this principle include
cases where the courts of another Contracting State have exclusive jurisdiction
under Article 16 and where identical or related proceedings were previously brought
in another Contracting State, which would be governed by the lis pendens provisions
of Articles 21-23; see also Brussels Convention, supra n. 2, art. 17 (parties from the
same Contracting State may divest the courts of that State of jurisdiction).

64. Brussels Convention, supra n. 2, art. 4 (national rules of jurisdiction are ap-
plicable against non-domiciliaries); but see id. at art. 16 (courts of one Contracting
State may have exclusive jurisdiction within the EC); id. at art. 17 (valid forum se-
lection agreement requires only one of the parties to be domiciled within the EC; id.

1992]
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course, United States domiciliaries - the national rules of jurisdic-
tion, including the famous exorbitant bases, still apply.

The second fundamental principle is that judgments ordinarily
should be recognized without reexamination by the recognizing
court.6 5 In this respect the drafters emulated the full faith and
credit principle that governs recognition between United States
courts.6 6

One aspect of the judgment recognition rules is of special impor-
tance to outsiders., The principle of largely unquestioning judgment
recognition includes judgments against persons not domiciled in the
Community, and thus not protected by the Convention, even if the
judgment is entered on an admittedly exorbitant jurisdictional ba-
sis. 67 Thus, for instance, a French court could enter a judgment
against a United States domiciliary with jurisdiction taken solely on
the basis that the plaintiff is French, and other EC courts would be
duty-bound to recognize this decree. This is a far broader effect
than such a judgment would have enjoyed prior to the Convention. 68

Although Article 59 of the Convention allows countries outside the
Community to enter into bilateral agreements with Member States
to avoid the recognition of judgments based on exorbitant grounds
of jurisdiction.69 The only serious effort in this direction thus far
has been negotiations between the United States and the United
Kingdom, which ultimately broke down because of the British insur-
ers' wariness of large American jury verdicts.70

Perhaps the most important and dramatic feature of the Con-

at art. 21-23 (procedures for dealing with situation where identical or related pro-
ceedings have already been initiated in the courts of another Contracting State).

65. Brussels Convention, supra n. 2, art. 26 (creates a presumption of recognition
for judgments); id. at art. 27 (narrowly specified grounds for refusing to recognize a
judgment); id. at art. 28 (jurisdiction of the judgment-rendering court may only be
examined to ensure that the special provisions for exclusive jurisdiction and for con-
sumer and insurance contracts were followed); id. at art. 29, 34 (reviewing the sub-
stance of a foreign judgment is absolutely prohibited).

66. See Bartlett, "Full Faith and Credit Comes to the International Market: An
Analysis of the Provisions of the Convention on Jurisdiction and Enforcement of
Judgments in Civil and Commercial Matters," 24 Int'7 & Comp. L.Q. 44, 55 (1975).

67. Brussels Convention, supra n. 2, art. 28 ("the jurisdiction of the court of the
State in which the judgment was given may not be reviewed"); see T. Hartley, Civil
Jurisdiction and Judgements 87 (1984).

68. von Mehren, "Recognition and Enforcement of Sister-State Judgments: Re-
flections on General Theory and Current Practice in the EEC and the US," 81
Colum. L. Rev. 1044, 1055-59 (1981) (considers this "surprising" approach "parochial
and self-serving," and argues that the general application of this principle could lead
to the collapse of international order).

69. The exorbitant bases of jurisdiction are set forth in Article 3 of the Conven-
tion. See supra n. 55.

70. Landay, "Another Look at the EEC Judgments Convention: Should Outsid-
ers Be Worried?," 6 Dick. J. Int'l L. 25, 35-36 (1987); von Mehren, supra n. 68 at 1060
n.61.
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vention is the role given to the European Court of Justice. 71 The
Convention's drafters feared that national courts, if left to their own
devices, might inevitably drift back to pre-existing national prac-
tices, thus resulting in widely divergent interpretations of the Con-
vention. 72 The solution was a 1971 Protocol giving appellate
jurisdiction from specified national appellate tribunals to the Court
of Justice in matters of interpretation of the Convention. 73

The Convention's influence also has spread to the European
Free Trade Association ("EFTA"), a group of countries including
Austria, Finland, Iceland, Norway, Sweden and Switzerland.74

Although the possibility of extending the Brussels Convention to
the EFTA countries was considered, 75 ultimately a convention paral-
lel to the Brussels Convention was adopted at a conference in
Lugano and opened for signature.76 The Lugano Convention, when
completely in force, will extend the benefits of the Brussels Conven-

71. See Kolher, "The Case Law of the European Court on the Judgments Con-
vention, Part I," 7 Eur. L. Rev. 3 (1982) (background material on the European Court
of Justice); see generally Stoelting, "The Jurisdictional Framework of the European
Court of Justice," 29 Colum. J. Transnat7 L. 193 (1991) (discussing the workings of
the European Court of Justice).

72. Brussels Convention on Jurisdiction and the Enforcement of Judgments in
Civil and Commercial Matters, September 27, 1968, Joint Declaration, 1972 0.. Eur.
Comm. (No. L 299) 32 reprinted in 8 I.L.M. 229 (1969) [hereinafter cited as 1968 Con-
vention]; cf. T. Hartley, supra n. 67, at 2 (divergent national interpretations would
"strike at one of the fundamental principles of the Community - equality and non-
discrimination").

73. Protocol on the Interpretation of the 1968 Convention by the European
Court, June 3, 1971, amended by Convention on the Accession to the 1968 Conven-
tion of Denmark, the Republic of Ireland, and the United Kingdom, October 9, 1978,
1978 0.J. Eur. Comm. (No. L 304) 97 reprinted in 18 IL.M 8, 36 (1979); see also;
Jenard, "Report on the Protocols on the interpretation by the Court of Justice of the
Convention of September 27, 1968 on jurisdiction and the enforcement of judgments
in civil and commercial matters," 1979 O.J. Eur. Comm. (No. C 59) 66 reprinted in
Guide, supra n. 10 at 394 (official prepatory report on the 1971 Protocol).

74. See Jenard & Moller, "Report on the Convention on jurisdiction and the en-
forcement of judgments in civil and commercial matters done at Lugano on Septem-
ber 16, 1988," 1990 O.J. Eur. Comm (No. C 189) 58, 63 reprinted in 29 LL.M. 1481
(1990) (official prepatory report on the Lugano Convention).

75. This approach was rejected on the ground that the Brussels Convention is an
EC instrument which would have been difficult to extend to non-members. Id. at 64-
65.

76. Lugano Convention on Jurisdiction and the Enforcement of Judgments in
Civil and Commercial Matters, September 16, 1988, 1988 0.!. Eur. Comm (No. L
319) 92 reprinted in 28 IL.M 620 (1989) [hereinafter cited as Lugano Convention];
see generally Fawcett, "Conventions under Article 220 EEC: The Lugano Conven-
tion," 14 Eur. L. Rev. 105 (1989) (provides background on the Lugano Convention
and a discussion of how the Lugano Convention differs from the Brussels Conven-
tion); Minor, "The Lugano Convention: Some Problems of Interpretation," 27 Com-
mon Mkt. L. Rev. 507 (1990) (discussing problems which will arise from the fact that
no supranational court has authority to definitively interpret the Lugano
Convention).
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tion to practically all of Western Europe. 77

C A Comparison of the General Structures

Jurisdiction in the United States and the EC proceeds from fun-
damentally different assumptions. We continue to view jurisdiction
as an issue of constitutional law. Consequently, the structure of
American jurisdiction is jumbled. A variety of different tests have
evolved over time as a result of the almost exclusive judicial devel-
opment, and historical anomalies, such as tag jurisdiction, persist.78

Unconstrained by such dogma the drafters of the Brussels Con-
vention were free to dispense with such bases of jurisdiction. The
end product, therefore, draws distinctions that are pragmatic and es-
sentially legislative in character, such as between consumers and
other contracting parties.79 The legislative character of the Brussels
Convention also allows for the invention of sensible doctrines such
as "ancillary" personal jurisdiction that are largely unknown in the
United States.80 Such developments are nearly impossible in a judi-
cial setting in which jurisdictional precepts are supposedly deduced
from "first principles. 8 1

Nonetheless, jurisdictional principles in the United States and
in the Common Market share several characteristics. One important
common feature is that jurisdiction is limited both directly and indi-
rectly. A party has the opportunity to mount a jurisdictional chal-
lenge either in the judgment rendering forum or, in the case of a
default judgment, when recognition is sought. Another important
shared characteristic is the principle that judgments ordinarily
should be recognized without a reexamination of the substance of
the dispute between the parties. Moreover, the European Court's
supervisory role over national courts is similar to that exercised by
the United States Supreme Court over state courts.

In one sense the general structure of jurisdiction in the United
States is superior to that of the EC. The Brussels Convention
overtly discriminates against outsiders.82 Not only does it continue

77. The Lugano Convention enters into force after ratification by one EFTA and
one EC country. Lugano Convention, supra n. 7, art. 60.

78. See, e.g., Burnham, 110 S. Ct. 2105.
79. Brussels Convention, supra n. 2, art. 13-15 (special jurisdictional rules for

consumer contracts); see also Kerameus, "A Civilian Lawyer Looks At Common
Law," 47 La L. Rev. 493, 495-97 (1987) (distinguishing the civilian approach of creat-
ing numerous generally applicable jurisdictional rules from the United States' ap-
proach of an individualized fact-specific 'contacts' analysis).

80. See, e.g., World-Wide, 444 U.S. 286 (jurisdiction must be established indepen-
dently over each defendant).

81. See, e.g., Burger King Corp. v. Rudzewicz, 471 U.S. 462, 485 (1985) ("we share
the Court of Appeals' broader concerns" of applying this ruling to consumers).

82. Many others have made this point. See, e.g., Hay, supra n. 17 at 161; Juenger,

[Vol. 40
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to authorize unreasonable jurisdictional assertions against outsiders,
it enhances their effect by requiring unquestioning recognition of
such judgments in all of the Contracting States. Jurisdictional prin-
ciples in the United States cannot be faulted for a lack of even-
handedness. The same jurisdictional bases apply to both foreigners
and Americans."3 In fact, the only suggestions of disparity are to the
effect that foreigners are perhaps entitled to more favorable treat-
ment than domestic parties.84

II. SPECIFIC COMPARISONS

From a purely aesthetic point of view, the Brussels Convention
looks far more pleasing than the labyrinth of jurisdictional dogma
that has built up in the United States. Of course the fact that the
Brussels Convention is tidier does not necessarily mean that it pro-
duces more sound and sensible results in practice. The proof, as
they say, is in the pudding. With that in mind, let us turn to a com-
parison of the application of these jurisdictional principles in some
important substantive areas.

A. General Jurisdiction

One important analytical division, present both in American ju-
risdiction and the Brussels Convention, is between "general" juris-
diction and "specific" jurisdiction. General jurisdictional bases are
those bases that are independent of the dispute between the parties;
specific jurisdictional bases are dependent on the dispute between
the parties.8 5

supra n. 3 at 1210-12; Landay, supra n. 70 at 144; Nadelmann, "Jurisdictionally Im-
proper Fora in Treaties on Recognition of Judgments: The Common Market Draft,"
67 Colum. L. Rev. 995 (1967); von Mehren, supra n. 68 at 1055-59.

83. See, e.g., Helicopteros Nacionales de Colombia S.A. v. Hall, 466 U.S. 408
(1984); Insurance Corp. of Ireland, Ltd. v. Compagnie des Bauxites de Guinee, 456
U.S. 694 (1982).

84. Asahi Metal Industry Co. v. Superior Court, 480 U.S. 102 (1987); Born, "Re-
flections of Judicial Jurisdiction in International Cases," 17 Ga J. Int7 & Comp. L. 1,
27-34 (1987); Degan & Kane, "The Exercise of Jurisdiction and Enforcement of Judg-
ments Against Alien Defendants," 39 Hastings L.J. 799, 804-05 (1988); Hay, supra n.
50.

85. von Mehren & Trautman, "Jurisdiction to Adjudicate: A Suggested Analy-
sis," 79 Harv. L. Rev. 1121, 1136 (1966). The Supreme Court also uses these terms.
Burnham, 110 S. Ct. 2105, n.1; Helicopteros Nacionales de Colombia S.A. v. Hall, 466
U.S. 408 (1984). Currently, there is something of an academic debate as to the pre-
cise dividing line between general and specific jurisdiction in the United States.
Some commentators have taken a fairly narrow view of the term "general" jurisdic-
tion, leading one to conclude that general jurisdiction is a "myth." Twitchell, "The
Myth of General Jurisdiction," 101 Harv. L. Rev. 610 (1988). Others take a somewhat
broader view of general jurisdiction, arguing that specific jurisdiction exists only in
cases in which the events giving rise to jurisdiction have "substantive relevance."
Brilmayer, "Related Contacts and Personal Jurisdiction," 101 Harm. L. Rev. 1444
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1. Exorbitant Bases

General jurisdiction sometimes seems to suffer from guilt by as-
sociation. Commentators have, with increasing frequency, called for
limitations on, or the abolition of, general jurisdiction on the
grounds that it is excessive. 6 This is probably due in part to the fact
that the jurisdictional bases originally available in the United States
- tag and attachment - were both general bases and clearly
exorbitant.

8 7

As discussed above, in Shaffer8s the Supreme Court abolished
the doctrine that attachment of property within the forum was a
guarantee of jurisdiction, concluding that this practice did not accord
with modern standards of fair play. Although this rationale should
have undermined tag jurisdiction as well,8 9 in Burnham a plurality
of the Supreme Court, led by Justice Scalia, concluded that tag juris-
diction's historical pedigree saved it from unconstitutionality. 9°

Although the Burnham plurality purported not to disturb the result
in Shaoffer,91 Burnham's historical rationale is inconsistent with the
Shaffer result. Thus tag jurisdiction is alive and well, and if the his-
torical methodology of the Burnham plurality is ultimately accepted
by a majority of the Court, attachment jurisdiction may enjoy a
reincarnation.

The Member States are the home of some famous exorbitant ju-
risdictional rules. German "assets" jurisdiction,92 French jurisdic-
tion based on the nationality of the plaintiff,93 and English tag
jurisdiction 94 are all general bases in that they do not depend on the
character of the dispute. These excessive practices were one of the
primary motivations for the Convention. 95 The Convention takes a
straightforward approach to these, and similar bases, by expressly
outlawing their use against Community-domiciled defendants. 96

There can be little doubt that the EC approach to exorbitant ba-
ses is preferable. The continued use of tag jurisdiction is unjustif-

(1988). It is unnecessary, however, to become enmeshed in this debate, because it is
my goal to compare the jurisdictional precepts of the two systems at a broad level.

86. See, e.g., Maier & McCoy, "A Unifying Theory for Judicial Jurisdiction and
Choice of Law," 39 Am. J. Comp. L. 801, 823-32 (1991); Twitchell, supra n. 86.

87. R. Casad, supra n. 17, § 1.02[1].
88. 433 U.S. 186.
89. See supra nn. 43-50 and accompanying text; see also Maier, supra n. 87 at 828

(Burnham "is a disaster of judicial misunderstanding").
90. Burnham, 110 S. Ct. 2105.
91. Burnham, 110 S. Ct. at 2116.
92. German Code of Civil Procedure (ZPO) § 23.
93. Code Civil art. 14.
94. Brussels Convention, supra n. 2, art. 3 (abrogating English and Irish tag juris-

diction with regard to EC domiciled defendants).
95. See supra n. 55 and accompanying text.
96. Brussels Convention, supra n. 7 art. 3.
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able. Modern day travel takes potential litigants to many fora with
which they have no connection, and in which they may remain only
fleetingly. One case has allowed jurisdiction based on service while
flying over the state in an airplane,97 which is perhaps the most
fleeting connection possible, unless one imagines service of process
while in Earth orbit. The Brussels Convention takes the simple ex-
pedient of outlawing such exorbitant devices regardless of their his-
torical pedigree, thus preventing such outrageous results.

2. Other General Bases

Although some general jurisdictional bases are exorbitant, gen-
eral jurisdiction is not itself objectionable. The United States is
home to at least two other general bases that are more reasonable.
One basis is domicile, which the Court first recognized shortly
before the advent of the minimum contacts doctrine.98

The other general basis is found within the minimum contacts
test. The necessity for distinguishing between general and specific
jurisdiction first arose with the Court's opinion in International
Shoe Co. v. Washington.9 In International Shoe the Court an-
nounced the "minimum contacts" basis for jurisdiction, and in so do-
ing suggested a difference between contacts that were "related" to
the dispute and contacts "unrelated" to the dispute. 1 0 Although
"single or occasional" related contacts may suffice, a higher quan-
tum - continuous and systematic activities - is necessary if juris-
diction is based on contacts unrelated to the dispute. Just how much
activity is enough remains unclear. Temporarily relocating the prin-
cipal office of a corporation to a state is enough activity,10 1 but regu-
lar purchases of goods within a state is not. 0 2 Moreover, a plurality
of the Supreme Court recently suggested that the "continuous and
systematic contacts" basis may not apply to individual defendants. 0 3

The primary general jurisdictional basis under the Brussels
Convention is that an action may be brought in the domicile of any
of the defendants, or, in the case of a corporate defendant, in the
"seat" of a corporation. 0 4 The Convention also allows for jurisdic-
tion over corporations in the Contracting State in which a branch of
the corporation operates, provided the dispute arises out of the activ-

97. Grace v. MacArthur, 170 F. Supp. 442 (E.D. Ark. 1959).
98. Milliken, 311 U.S. 457. This basis apparently also endures as well. See R.

Casad, supra n. 17, § 1.02[1].
99. 326 U.S. 310 (1945).

100. Id. at 318-20.
101. Perkins v. Benguet Consol. Mining Co., 342 U.S. 437 (1952).
102. Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408 (1984).
103. Burnham, 110 S. Ct. at 2105, 2110 n. 1.
104. See supra n. 59.
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ities of a branch. 0 5 To qualify as a "branch" an entity must be in-
dependent enough and not too independent.'0 6 Thus, for instance, it
has been held that an exclusive distributor of the corporation's prod-
ucts is not a "branch,"'107 and that the "branch" must have some in-
dependent management. 108

General jurisdiction is in a far more satisfactory state in the EC.
General jurisdiction in the United States is at once too broad and too
narrow. General jurisdiction in the United States is potentially too
broad in that the "continuous and systematic contacts" basis can al-
low for jurisdiction over large enterprises in any of the fifty
states. 0 9 Thus, for instance, a plaintiff injured by a defective Ford
automobile may pick and choose among a huge variety of fora, many
of which have no real connection to the dispute. It makes sense to
give plaintiffs the option of going to the defendant if they so desire.
The problem with the "continuous and systematic contacts" test is
that it does far more than simply authorize jurisdiction in the de-
fendant's "home"; with large enterprises it authorizes jurisdiction al-
most anywhere.

The Brussels Convention compares favorably. It recognizes the
need to give plaintiffs the option of going to the defendant. How-
ever, instead of relying on amorphous tests, the Convention provides
for jurisdiction in the "seat" of the corporation, or, in the case of a
branch activity, in the seat of the branch. This provision comes
much closer to identifying the defendant's "home" and thus avoids
the overbreadth problems inherent in the American test.

General jurisdiction in the United States is too narrow in the
sense that it is insensitive to the need for a single forum to resolve
multiparty disputes. The Supreme Court's insistence that the con-
tacts of the parties be evaluated in isolation from each other leads to
multiple actions for one dispute in several common factual set-

105. Brussels Convention, supra n. 2, art. 5(5).
106. See Fawcett, "Methods of Carrying on Business and Article 5(5) of the Brus-

sels Convention," 9 Eur. L. Rev. 326, 330-331 (1984).
107. De Bloos v. Bouyer (Case No. 14/76), 1976 E.C.R. 1497, [1977] 1 Common Mkt.

L.R. 60 (1976) (one of the essential characteristics of a branch is the fact it is subject
to the direction and control of a parent body); see also Blanckaert & Willems v.
Trost (Case No. 139/80), 1981 E.C.R. 819, [1982] 1 Common Mt. L.R. 1, 15 (1982) (re-
quirement of direction and control of De Bloos is not met when the agent is free to
"arrange his own work" and decide what proportion of time to spend on the under-
taking, the agent is free to represent competitors, and the agent merely transmits
orders without being involved in the setting of terms).

108. Etablissements Somafer SA v. Saar-Ferngas AG (Case No. 33/78), 1978
E.C.R. 2183, [1979] 1 Common Mkt. L.R. 490, 504-05 (1978) (holding that a branch
must have a place of business which has the appearance of permanency, its own
management, and it must be materially equipped to negotiate business with third
parties); see also T. Hartley, supra n. 67 at 54 (notes that this test is similar to the
'doing business' test of English common law).

109. Juenger, Forum Shopping, supra n. 25 at 557.
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tings." 0 Here again, the Brussels Convention avoids these problems.
Article 6 of the Convention provides that multiple defendants may
be sued where any one of them is domiciled and also allows for ju-
risdiction over third party claims and counterclaims, thus
countenancing "ancillary" personal jurisdiction in a manner un-
known in the United States."' This guarantees at least one forum
in which a matters between the parties may be resolved.

B. Contracts

Specific jurisdiction in contract actions has presented substan-
tial difficulties for both systems. In the United States, specific juris-
diction in contract actions is dominated by two cases. In McGee v.
International Life Insurance Co.," 2 the Supreme Court held that a
California citizen, the beneficiary of a life insurance policy issued by
the Texas-based corporate defendant, could obtain jurisdiction in the
California state courts in an action to collect on the policy." 3 The
policy alone, sold knowingly to a California citizen, constituted
"minimum contacts" with California." 4 In concluding that the
plaintiff could bring suit in her domicile, the Court was concerned
that requiring her to travel to Texas might effectively insulate in-
surers by making it uneconomical to pursue modest claims.11

Although it was possible to interpret McGee as granting a mod-
est jurisdictional privilege to consumers of insurance services, the
Court's other major contract decision, Burger King Corp. v.
Rudzewicz, 6 made clear that the relative bargaining strength of the
parties is not determinative. In Burger King the plaintiff, a national
fast food franchisor headquartered in Florida, sued one of its Michi-
gan-based franchisees in a Florida federal court, alleging breach of
the franchise agreement." 7 The Court held that jurisdiction would
lie in Florida under the minimum contacts test." 8 The important
factor for the Court was that the franchisee defendants had know-
ingly affiliated themselves with a Florida corporation." 9

McGee and Burger King leave the law in the United States in an
unsettled state. It seems clear that at least some contracts which
straddle state lines give rise to jurisdiction wherever the contract

110. Asahi Metal, 480 U.S. 102; World-Wide, 444 U.S. 286.
111. See supra nn. 60-62 and accompanying text.
112. 355 U.S. 220 (1957).
113. Id. at 223.
114. Id.
115. Id. at 223-24.
116. 471 U.S. 462 (1985).
117. Id. at 468.
118. Id. at 474-75.
119. Id. at 479-80.
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has some substantial connection. Thus, in McGee the fact that the
policyholder was domiciled in California was enough to allow for ju-
risdiction there; in Burger King the franchisor's Florida headquar-
ters was enough for jurisdiction there.

The unresolved question, however, is whether these rules oper-
ate in both directions. If the McGee insurer had brought a declara-
tory relief action against the insured in the Texas courts would
jurisdiction have been proper? If the Burger King plaintiff had been
a mail order company and the defendant a consumer would jurisdic-
tion in the Florida courts still have been proper? Although the Bur-
ger King court suggested that it might have reached a different
result in a consumer case, 120 the results in these hypothetical cases
remain unclear. 2 'L Although allowing long-distance jurisdiction over
consumers and policyholders is unappealing, the Supreme Court's
minimum contacts test does not suggest any easy route to prevent
such results. The most important factor in the test is whether the
defendant has "knowingly" or "purposefully" established a connec-
tion with the forum state. 22 It is every bit as plausible to say that
the McGee insured "knowingly" established a relationship with
Texas as it is to say that the McGee insurer "knowingly" established
a relationship with California. Just as the Burger King franchisee
might have "purposefully" selected a Florida franchisor, so might a
mail order consumer "purposefully" select an out-of-state mail order
vendor.

The Convention's basic rule for specific jurisdiction in contracts
actions, embodied in Article 5(1), is that "in matters relating to a
contract,"'1 23 jurisdiction will lie "in the courts for the place of per-
formance of the obligation in question."'1 24 This provision has caused
considerable difficulty in application.

One problem has been applying Article 5(1) in cases in which
the existence of the contract itself is in dispute; the merits and the
jurisdictional facts are inextricably intertwined. The European

120. Id. at 485 ("we share the Court of Appeals' broader concerns" of this ruling
applying to consumers).

121. Borchers, supra n. 5 at 98 & n. 514.
122. Burger King, 471 U.S. at 478-80; World-Wide, 444 U.S. at 297-298; Hanson v.

Denckla, 357 U.S. 235, 253 (1958).
123. Brussels Convention, supra n. 2, art. 5(1); Arcardo Sprl v. Haviland SA (Case

No. 9/87), [1989] 2 CEC 573 (1988) (proceedings relating to wrongful repudiation of
an agency agreement is a matter relating to contract); Peters v. South Netherlands
Contractors' Association (Case No. 34/82), 1983 E.C.R. 987, [1984] 2 Common Mkt. L.
R. 605 (1983) (the concept of "matters relating to contract" must be interpreted with
regard to the objectives and scheme of the Convention, not by any particular na-
tional law); see Allwood, "The Scope of "Matters Relating to Contract"," 13 Eur. L.
Rev. 366 (criticizing the approach of the European Court in these cases).

124. Brussels Convention, supra n. 2, art. 5(1).
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Court considered this problem in Effer v. Kantner.125 The court rea-
soned that if Article 5(1) could not be applied in cases in which the
existence of the contract is in dispute, it would be deprived of all ef-
fect.126 Accordingly, the court held that jurisdiction will lie in the
place in which the alleged contract was to have been performed. 12 7

Another nettlesome problem has been the meaning of the term
"obligation in question." In the first case to consider the meaning of
this term, De Bloos v. Bouyer, s28 the Court of Justice established the
sensible rule that the "obligation in question" refers exclusively to
the contractual obligation that forms the basis of the proceedings. 29

The court's second case on this issue, however, produced only
confusion. Ivenel v. Schwab130 involved a suit by a former employee
against his employer. In Ivenel, the "obligation in question" was in-
terpreted to mean the "characteristic obligation" of the contract,
rather than the specific obligations at issue in the lawsuit. 131 Ac-
cording to the court, the "characteristic obligation" is usually the
non-monetary part of the exchange, which in the case of an employ-
ment contract is the employee's work.132 The court reasoned that
this approach resolved any problem of a multiplicity of fora created
by multiple obligations.1 33 The major unresolved question in the
wake of Ivenel was whether it overruled De Bloos for all purposes,
or merely carved out a special rule for employment contracts.134

Five years later in Shenavai v. Kreischer,135 the issue before the
European Court was whether the "obligation in question" was the
debt owed the plaintiff for professional services rendered (the de
Bloos approach) or the performance of the professional services (the
Ivenel approach). The court followed de Bloos and held that the rel-

125. (Case No. 38/81), 1982 E.C.R. 825, [1984] 2 Common Mt. L.R 667 (1982).
126. [1984] 2 Common Mkt. L.R. at 675 (a national court's jurisdiction must in-

clude the power to consider the existence of the contract itself).
127. Id.
128. (Case No. 14/76), 1976 E.C.R. 1497, [1977] 1 Common Mkt. L.R. 60 (1977).
129. [1977] 1 Common Mkt. L.R. at 81.
130. (Case No. 133/81), 1982 E.C.R. 1891, [1983] 1 Common Mkt. L.R. 538 (1982).
131. [1983] 1 Common Mlct. L.R at 551.
132. Id. at 550; see T. Hartley, supra n., 67 at 45 (discussing the concept of "charac-

teristic obligation" and its relationship to the Convention on the Law Applicable to
Contract Obligations).

133. [1983] 1 Common Mlkt. L.R at 551. Since suits involving employment con-
tracts are typically prosecuted by the employee and the place of employment is typi-
cally an employee's domicile (especially under the Continental definition of
domicile), this ruling generally permits employees to bring suit in their own
domicile.

134. See T. Hartley, supra n. 67 at 47; D. Lasok & P. Stone Conflict of Laws in
the European Community 218 (1987) (also questioning whether this approach is ap-
plicable in disputes involving only a single contractual obligation); Hartley, "The
Place of Performance of an Obligation Under Article 5(1)," 13 Eur. L. Rev. 60 (1988).

135. (Case No. 266/85), 1987 E.C.R. 782, [1987] 3 Common Mt. L.R. 782 (1987).
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evant obligation was the debt for services.136 The court confined
Ivenel to the employment context, reasoning that the long duration
and the multitude of obligations arising from such contracts makes
them fundamentally different than regular commercial contracts. 37

Most recently, in Six Constructions Ltd. v. Humbert,138 the
Court of Justice adhered to Ivenel in the employment context. Six
Constructions involved an action brought by an employee of a Bel-
gian company who performed construction work at various sites
outside the Community.139 Although some observers urged that the
employee should be allowed to sue in the place of hiring, the court
reasoned that such a rule would work most often to the advantage of
employers.140 The court thus concluded that Article 5(1) had no ap-
plication - because the "obligation in question" was performed
outside the Community - and held that the proper place for suit
was the seat of the defendant company. 14' The 1989 Accession Con-
vention subsequently modified Article 5(1) by adopting the same ap-
proach used in the Lugano Convention, with the exception that its
provisions operate only in favor of the employee. 142

Another sticking point in the interpretation of Article 5(1) has
been the meaning of the "place of performance." In Tessili v.

136. [1987] 3 Common Mkt. L.R. at 792-93.
137. Id. (recognizing the dilemma posed by Article 5(1) in a non-employment dis-

pute in which multiple contractual obligations were breached, the court suggested
that the problem should be dealt with by considering only the principal obligation
for the purposes of determining jurisdiction). Special jurisdiction provisions for em-
ployment contracts were added to the Lugano Convention to codify the European
Court's approach in Ivenel and Shenavai. See Jenard & Moller, supra n. 74 at 90.
Article 5(1) of the Lugano Convention provides that the place of performance of the
"obligation in question" in an employment contract is the place where the employee
habitually carries out his work, and if he does not carry out his work in any one
country, the place from which he was engaged. Lugano Convention, supra n. 76, art.
5(1).

138. (Case No. 32/88), 1989 E.C.R. 341, [1990] 2 CEC 45 (1989).
139. [1990] 2 CEC at 47.
140. Id. at 61 (this interpretation would not benefit employees in bringing suit

since the place where an employee was hired is often the employer's domicile (Art.
2) or a branch office (Art. 5(5)). On the other hand, the employer would be permit-
ted to bring suit in his own domicile against the employee. This approach is contrary
to both the Convention's general rule requiring suit to be brought in the defendant's
domicile and the drafter's desire to protect the weaker of the contracting parties).

141. Id. at 62-63.
142. 1989 Accession, supra n. 2, art. 5(1); see Cruz, Real, & Jenard, "Report on the

Convention on the accession of the Kingdom of Spain and the Portuguese Republic
to the Convention on jurisdiction and the enforcement of judgments in civil and
commercial matters and to the Protocol on its interpretation by the Court of Justice
with adjustments made to them by the Convention on the accession of the Kingdom
of Denmark, of Ireland, and of the United Kingdom of Great Britain and Northern
Ireland and the adjustments made to them by the Convention on the accession of
the Hellenic Republic," 1990 O.J. Eur. Comm. (No. C 189) 36, 45 reprinted in 29
I.L.M 1481 (1990) (official prepatory report on the 1989 Accession Convention).
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Dunlop,143 the European Court held that this determination re-
quires a two-step process. First, the national court must determine
the applicable law under its conflicts principles; second, the court
must determine where the applicable substantive law would locate
the "place of performance.' 44 This scheme has some odd features.
One novelty is that the parties can create an indirect forum selection
agreement by stipulating to the place of performance in the con-
tract.1 45 Another is that two or more courts, because of conflicting
conflicts rules, might each conclude that performance took place in
their forum.146

The Convention also contains a number of exceptions to the
general rules governing contracts. Articles 7 though 12A of the Con-
vention apply to "all matters relating to insurance."'147 In an action
against an insurer, an insured has a wide selection of fora from
which to shop. The insured may always sue the insurer in its "domi-
cile" or the situs of its branch for disputes arising out of branch ac-
tivities. 48 Additionally, an insurer may be sued in the insured's
domicile if the insured is domiciled in a Contracting State.149 Co-in-
surers may be sued along with lead insurers in any forum within the
Community in which jurisdiction lies against the lead insurer.150

Suits brought with regard to liability insurance or the insurance of
immovable property may be brought in the place "where the harm-
ful event occurred."' 5' Insureds may be sued only in their
domicile.

152

143. (Case No. 12/76), 1976 E.C.R. 1473, [1977] 1 Common MICt. L.R. 26 (1976).
144. [1977] 1 Common Mkt. L.R. at 52.
145. Zelger v. Salinitri (No. 1) (Case No. 56/79), 1980 E.C.R. 89, [1980] 2 Common

Mkt. L.R. 635 (1980) (oral agreement as to the place of performance is effective to
confer jurisdiction under Article 5(1). The formalities prescribed by Article 17 are
not applicable in such cases).

146. T. Hartley, supra n. 67 at 44 (the first court seized of the matter would have
exclusive jurisdiction of the dispute as specified by Article 21).

147. Brussels Convention, supra n. 2, art. 7; see Kaye, "Business Insurance and
Reinsurance Under the European Judgments Convention: Application of Protective
Provisions," 1990 J. Bus. L. 517 (discussing whether the special jurisdictional provi-
sions apply to business insurance and re-insurance); Schlosser, supra n. 59 at 117 (re-
insurance contracts are not governed by the special insurance provisions, since the
rationale of protecting the weaker party is not applicable to contracts between insur-
ance companies).

148. Id. at art. 7, 8.
149. Id. at art. 8(2); D. Lasok & P. Stone, supra n. 131 at 225-26 (criticizing this

provision as "unreasonable" since the insured's current domicile may not have any
connection with the litigation).

150. Brussels Convention, supra n. 2, art. 8(3).
151. Id., art. 9.
152. Id., art. 11; but see P. Kaye, Civil Jurisdiction and Enforcement of Foreign

Judgments 810-816 (1987) (noting three minor exceptions to this rule. First, a de-
fendant may choose to submit to the jurisdiction of the courts of another Con-
tracting State. Second, Article 10 allows the insured to be joined as a third-party in
a direct action by the injured party against the insurer. Finally, it is possible that
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Similar rules for consumer contracts can be found in Articles 13
through 15 of the Convention.153 A consumer bringing a contract ac-
tion has the usual option of suing in the defendant's domicile or the
situs of a branch for branch activities.'5 Additionally, a consumer
may sue in the State of his domicile, as long as he is domiciled in a
Contracting State.155 Although a consumer may only be sued in the
State of his domicile, a national court also has jurisdiction over any
counterclaims brought against the consumer in other fora. *'6

Finally, Article 16 of the Convention, rather than ordinary con-
tract rules, governs contracts relating to real property. Article 16
gives the courts in the Contracting State in which immovable prop-
erty is located exclusive jurisdiction to hear proceedings concerning
rights in rem or tenancies of the property.157 In order to trigger Ar-
ticle 16, the immovable property must form the principal part of the
dispute.

158

Article 5(5) could be applied against the insured when the suit arose from the opera-
tions of the insured's branch office in another Contracting State).

153. Brussels Convention, supra n. 2, art. 13-15. These provisions are applicable to
three classes of contracts. Contracts for the sale of goods on instalment credit terms
and loans made to finance the sale of goods are always governed by these provisions.
Id. at art. 13(1), 13(2). Contracts for the supply of goods or services are included only
if a specific invitation or advertisement reached the consumer in the State of his
domicile, and the consumer took the necessary steps to conclude the contract in that
State. Id. at art. 13(3). These additional conditions were designed to insure that a
strong connection exists between the litigation and the forum. Schlosser, supra n. 59
at 118.

154. Brussels Convention, supra n. 2, art. 14 (defendant's domicile); id. at art. 13
(this section operates without prejudice to Article 5(5)).

155. Id. at art. 14.
156. Id.
157. Id. at art. 16(1). The rule regarding tenancies caused some difficulty in

Rosler v. Rottwinkel, (Case No. 241/83), 1985 E.C.R. 99, [1985] 1 Common Mkt. L.R
806 (1985), in which two Germans were required to litigate a dispute over the short-
term rental of a vacation home in Italy, the situs of the cottage. This undesirable
outcome provoked numerous calls for the Convention to be modified. D. Lasok & P.
Stone, supra n. 133 at 239-40; Hartley, "Article 16(1): Jurisdiction Over Holiday
Lets," 10 Eur. L. Rev. 361, 363 (1985); Jenard & Moller, supra n. 75 at 75; Mann, "Ex-
clusive Exotic Jurisdiction," 101 L.Q. Rev. 329-330 (1985); Peiri, "The 1968 Brussels
Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial
Matters: Four Years' Case Law of the European Court of Justice," 24 Common Mkt.
L. Rev. 635, 640 (1987). The Lugano Convention abrogated this result by providing
that suits concerning property leased for private use for a duration of not more than
6 months may be heard in the defendant's domicile if the tenant is a natural person
and neither party is domiciled in the State in which the land is located. Lugano
Convention, supra n. 77, art. 16(1)(b). A similar, but more restrictive, exception was
added to the Brussels Convention upon the accession of Spain and Portugal. 1989
Accession, supra n. 2, art. 16(1)(b) (in addition to the requirements of the Lugano
Convention, both the landlord and tenant be natural persons domiciled in the same
Contracting State).

158. Sanders v. Van der Putte, (Case No. 73/77), 1977 E.C.R. 2382, [1978] 1 Com-
mon Mkt. L.R. 331 (a dispute concerning an agreement to take over an established
floral business, including the lease of the premises, fell outside the scope of Article
16 because the lease was at best incidental to the primary disputes in the litigation).
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Both the EC and the United States, therefore, have wrestled
with difficult fundamental questions in the contract context. The
European Court has wrestled with determining the nature of the
"obligation in question"; the Supreme Court has wrestled with the
full implications of the "purposeful" test for minimum contacts in
the contract setting.

While neither system can be faulted for excessive clarity or con-
sistency, in several respects the Brussels Convention is clearly supe-
rior. First, the issues with which the European Court has wrestled
are on a microscopic, rather than a macroscopic, level. Most of the
difficulties of interpretation have come about in one setting: the em-
ployment context. In a little more than a decade, these problems
have been, for the most part, resolved. By contrast, the United
States Supreme Court is still wrestling with issues that affect all
contracts, with no resolution in sight.

Second, most of the jurisdictional preferences in the Brussels
Convention - such as those for consumers and policyholders - are
contained expressly in the text of the Convention. The minimum
contacts test allows for no such express preferences. Although the
Supreme Court showed good instincts in McGee by allowing the poli-
cyholder to sue in her domicile, Burger King demonstrates that the
"purposefulness" test which the Court applied is no guarantee
against bad results in future cases. Thus, in the United States, good
results come by manipulation, not application, of the relevant
principles.

Third, the legislative character of the Brussels Convention al-
lows for a relatively effective response to unsatisfactory results. 5 9

The assertedly constitutional character of jurisdictional principles in
the United States apparently makes such a response impossible.
Although the Supreme Court's jurisdictional opinions are invariably
the subject of extensive academic commentary,160 history has shown
that in the United States scholarly criticism is no substitute for leg-
islative reform.

C. Torts

Tort jurisdiction in the United States is a hopeless mess.' 6 '
Most of the trouble stems from World-Wide Volkswagen Corp. v.

159. For instance, the Community overruled Rosler by amendment to the Con-
vention upon the accession of Spain and Portugal. See supra n. 154.

160. Borchers, supra n. 5 at 57 nn. 226-27 (collecting articles).
161. I am confining myself to a discussion of non-intentional torts. In two defa-

mation cases, Calder v. Jones, 465 U.S. 783 (1984), and Keeton v. Hustler Magazine,
Inc., 465 U.S. 770 (1984), the United States Supreme Court has taken a permissive
view, allowing suit to be brought in any place where the defamatory material was
published.
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Woodson.16 2 In World-Wide the Supreme Court concluded that the
Oklahoma state courts could not take jurisdiction over the New
York seller and the Northeastern-states regional distributor of an
automobile in a products liability action.16 3 The car, bought and sold
in New York, was involved in a rear-end collision in Oklahoma
while being driven through the state as the plaintiffs, the Robinsons,
were relocating from New York to Arizona.164 Jurisdiction was
lacking in Oklahoma, according to the Court, because of the lack of
a "purposeful" connection between the seller of the car and
Oklahoma.165 The Court suggested that the case would have been
different had the car been sold in the state, as opposed to merely
used there.16

Since World-Wide the Court has not even been able to agree
upon the details of the test that it formulated. Asahi Metal Industry
Co. v. Superior Court167 grew out of a products liability action filed
in a California state court after a tire blew out on plaintiff's motor-
cycle, seriously injuring him and killing his wife. 1' 8 The plaintiff's
complaint named the Taiwanese manufacturer of the tube, Cheng
Shin Rubber Industrial Co., Ltd as one of the defendants.169 Cheng
Shin then filed a third party action for indemnity against the manu-
facturer of the valve assembly, Asahi Metal Industry Co. 170

Asahi objected to California's exercise of jurisdiction over
Cheng Shin's action for indemnity against Asahi. The case resulted
in a splintered opinion, although a unanimous result, finding that
California lacked jurisdiction. Four justices interpreted World-
Wide to mean that the resale of a component part is not enough
contact with a state to establish jurisdiction.' 7' Four other justices
concluded that component resale usually is enough for jurisdiction,
but reasoned that the special facts of the case - the settlement of
the underlying action and the presence of foreign parties - made
jurisdiction "unreasonable."'1 7 2 One justice refused to commit to
either position in the debate.173

The central provision of the Brussels Convention dealing with
torts is Article 5(3), which provides that suits may be brought "in

162. 444 U.S. 286 (1980).
163. Id. at 299.
164. Id. at 288.
165. Id. at 297-98.
166, Id. at 298.
167. 480 U.S. 102 (1987).
168. Id. at 105-06.
169. Id. at 106.
170. Id.
171. Id. at 108-13.
172. Id. at 116-21 (Brennan, J., concurring in part and concurring in the result).
173. Id. at 121-22 (Stevens, J., concurring in part and concurring in the result).
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matters relating to tort, delict, or quasi-delict, in the courts for the
place where the harmful event occurred. '174 One threshold problem
is divining the line between tort and contract. In KaUfelis v.
Bankhaus Schroder1 7 5 the Court of Justice held that the term "tort"
has an independent Community definition, and does not depend
upon the vagaries of national law.176 Opting for a "negative ap-
proach" 177 the court held that a tort is any action raising the defend-
ant's liability which is not a "matter relating to contract" within the
meaning of Article 5(1). 1 7

8

The only major issue under Article 5(3) has been determining
the "place where the harmful event occurred." In Handelswerkerig
G.J. Bier B. V. v. Mines de Potasse D'Alsace S.A. 179 a Dutch horticul-
turist sued a French mining company alleging that upstream dis-
charges of massive amounts of salt into the Rhine river required the
plaintiff to take expensive measures to purify the water used in the
plaintiff's nursery. 8 0 The European Court concluded that Article
5(3) allowed for jurisdiction either in France - where the harmful
actions took place - or the Netherlands - where the harmful ef-
fects were felt.'8 ' The court reasoned that the purpose of Article
5(3) was to provide a forum with a strong connection to the dis-
pute. 8 2 Since both the forum of the injury and the tortious action
have a strong connection with the litigation, neither should be
excluded.

8 3

The European Court's most recent case on Article 5(3), Dumex
Batiment S.A. v. Hessische Landesbank (HELABA),' s 4 limited the
Bier rule to "direct" harm. In Dumex Batiment two French parent
companies sued a group of German banks for the financial harm suf-
fered by their German subsidiaries. 8 5 The French companies ar-

174. Brussels Convention, supra n. 2, art. 5(3); see also Geddes, "Forum Shopping
in the ECC," 138 New L. 542 (1988) (noting other jurisdictional bases besides Arti-
cle 5(3) which could be used in product liability cases).

175. (Case No. 189/87), 1988 E.C.R. 5565, [1990] 2 CEC 22 (1988).
176. [1990] 2 CEC at 35 ("tort" must be defined by reference to the system and

objectives of the Convention).
177. V. Gill, "Jurisdiction of Courts and the Brussels Convention," in The Brus-

sels Convention on Jurisdiction and the Enforcement of Foreign Judgements: Pa-
pers and Precedents from the Joint Conference with the Union Des Avocats
Europeens held in Cork, September 1989, 11, 26 (1989).

178. [1990] 2 CEC at 35. Thus, in doubtful cases a court may be required to apply
Article 5(1) to determine if the claim "relates to contract" and proceed under Article
5(3) only if does not. See also P. Kaye, supra n. 151 at 569-70 (discussing areas of
substantive law which will likely present the greatest difficulties in classification).

179. (Case No. 21/76) 1976 E.C.R. 1735, [1977] 1 Common Mt. L.IZ 284 (1976).
180. [1977] 1 Common Mkt. L.R at 285.
181. Id. at 301.
182. Id. at 300.
183. Id.
184. (Case No. 220/88) (1990) (Lexis, Intlaw library, Eccase file).
185. Id.
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gued that the economic harm suffered in France was sufficient for
jurisdiction under the Bier rule.i 86 The court, however, rejected this
and concluded that the "direct" effects of the tort were felt in Ger-
many, not France. 8 7

By any standards, the Brussels Convention approach is prefera-
ble. First, the Convention's standards are much clearer. Again,
although the Convention has spawned some microscopic debates
over such matters as "the place of the harm," these are not on the
same scale as the fundamental disagreements evidenced in the
World-Wide and Asahi opinions.

Second, the American approach often requires that the litiga-
tion take place far from the physical evidence. In World-Wide, for
instance, the Court required that the Robinsons litigate with two of
the defendants in New York, despite the fact that the primary physi-
cal evidence - the wrecked car - and most of the medical evidence
was located in Oklahoma. This result punishes tort plaintiffs with-
out any real benefit to tort defendants. On the other hand, the Bier
rule of the Brussels Convention guarantees tort plaintiffs that the
forum with the bulk of the physical evidence will be available to
them.

Third, the American approach is insensitive to the need for a
single forum to resolve all related matters. Explicitly in Asahi, and
implicitly in World-Wide, the Court required multiple actions. The
Brussels Convention allows for the joinder of all defendants in the
domicile of one of the defendants, 88 as well as permitting jurisdic-
tion over all third-party proceedings. 18 9

D. Maintenance Obligations

Another important substantive area, which has generated signif-
icant attention on both sides of the Atlantic, is jurisdiction in mat-
ters related to maintenance obligations. The Supreme Court's major
pronouncement on this topic is Kulko v. Superior Court.i90 In
Kulko the plaintiff brought an action in the California state courts
for increased child support against the defendant, her former hus-
band, a New York domiciliary.' 9' The couple's marital domicile had

186. Id.
187. Id.; see Hartley, "Actions in Tort: Article 5(3)," 16 Eur. L. Rev. 71 (1991)

(noting that difficult questions will arise in distinguishing a "direct" victim from an
"indirect" victim).

188. Brussels Convention, supra n. 2, art. 6(1); Kalfelis, [1990] 2 CEC at 35 (pro-
vided that a connection exists between the different defendants such that trying the
actions together reduces the risk of irreconcilable judgments).

189. Brussels Convention, supra n. 2, art. 6(2).
190. 436 U.S. 84 (1978).
191. Id. at 87-88.
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been New York, but upon separation and divorce the wife had
moved to California. 192 The husband originally took custody of the
children during the school year, agreeing to pay his wife support for
the months that the children lived with her.193 After the children
decided to live with their mother during the school year and the fa-
ther acquiesced, the mother brought suit in a California state court
to increase support payments to reflect the new arrangement.' 94
The Supreme Court, again relying heavily on the "purposefulness"
test, held that the California court lacked jurisdiction because the
father had not affirmatively sought to have his children relocated.195

Although questions concerning personal status and matrimonial
property are outside the scope of the Brussels Convention, actions
concerning maintenance payments are within its scope.1 The Brus-
sels Convention was intended to extend the Hague Convention of
1958197 which provided for the recognition and enforcement of deci-
sions relating to family and child maintenance obligations.198

The 1968 Brussels Convention followed the Hague Convention
and allowed suit against the maintenance debtor either in the domi-
cile or habitual residence of the maintenance creditor or the mainte-
nance debtor.199 The 1978 Convention also provides that if the
maintenance dispute is ancillary to proceedings concerning the sta-
tus of a person, the court seised of the main proceedings will also
have jurisdiction over the maintenance claim.20 The maintenance
debtor must bring an action for modification in the domicile of the
creditor.20' The Convention treats applications for modification of a

192. Id.
193. Id.
194. Id.
195. Id. at 93-96.
196. Id. at art. 1(1) (matters relating to "the status or legal capacity of natural

persons" and "rights in property arising out of a matrimonial relationship" are ex-
cluded from the scope of the Convention); id. at art. 5(2) (provides a jurisdictional
basis for maintenance actions).

197. Hague Convention on the Recognition and Enforcement of Decisions Relat-
ing to Maintenance Obligations, April 15, 1958.

198. Jenard, supra n. 10 at 24 (this convention was in force between all EEC
Member States, except for Luxembourg, at the time the Brussels Convention was
drafted).

199. Id. at 25 (habitual residence was chosen to correspond to the Hague Conven-
tion and to alleviate problems with domiciles of dependency. If jurisdiction was
based solely on domicile, a wife, who is typically the maintenance creditor, might
have her legal domicile declared to be that of her estranged husband); Guide, supra
n. 10 at 24 (noting that no definition was provided of habitual residence - it appar-
ently requires something less than domicile).

200. Brussels Convention, supra n. 2, art. 5(2) (except where jurisdiction is based
solely on the nationality of one of the parties). At the time of the 1978 Accession, it
was not clear if such proceedings would be considered outside the scope of the Con-
vention. Schlosser, supra n. 58 at 101.

201. In the absence of any special treatment, the debtor must bring suit in the
creditor's domicile as required by Article 2.
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maintenance order as a separate proceeding.2 0 2 Thus, a court other
than the original maintenance granting court may assert jurisdic-
tion, and the maintenance granting court may lose jurisdiction to
modify the order if the parties have disassociated themselves from
the forum. 20 3

Once again, jurisdictional principles in the United States suffer
deficits both in fairness and predictability. On the fairness front, it
is hard to imagine why the Supreme Court would choose to give a
jurisdictional preference to maintenance debtors over creditors.
Although generalizations are treacherous, as a class, maintenance
creditors (the support receivers) are more in need of protection than
maintenance debtors (the support givers). In the normal circum-
stance, if a maintenance creditor is suing for increased support, one
would expect the creditor's situation to be decidedly more desperate
than the debtor's. Thus, the Convention's approach of giving the
creditor the choice of fora is more desirable.

On the predictability front, the Kulko opinion leaves much to be
desired. The Supreme Court did not announce a categorical rule
that such actions must be brought in the marital domicile, or the
domicile of the creditor, although this was the result in Kulko. In-
stead, the Court implied that slight factual variations would change
the result. For instance, the Court placed heavy emphasis on the
fact that the mother and children, and not the father, had taken the
initiative in the move to California, implying that jurisdiction would
have been proper in California had it been the father's initiative.2° 4

The Court also placed heavy emphasis on the failure of California to
have enacted a "particularized" jurisdictional statute declaring its
"interest" in having support actions respecting its domiciiaries adju-
dicated in its courts.20 5 Thus it seems clear that if California were to
enact a statute specifically applicable to support actions, allowing for
jurisdiction in the California state courts, such a statute would be
constitutional. This fact specific and narrow approach to jurisdiction
can only lead to costly litigation on matters unrelated to the merits
of the dispute.

E. Consensual Jurisdiction

The final substantive area that merits examination is cases in
which the parties agree on their forum. On one score the two sys-
tems are similar. Both the United States206 and the EC20 7 recognize

202. Schlosser, supra n. 58 at 103-05.
203. Id.
204. Id. at 87-88.
205. Id. at 98.
206. Adam v. Saenger, 303 U.S. 59 (1938); Fed. R. Civ. P. 12(h).
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the sensible principle that a party who appears and does not raise an
objection has consented to the jurisdiction of the court.

The more difficult and controversial matter is how to treat fo-
rum selection agreements entered into before the action has com-
menced. For a considerable period of time the Supreme Court
refused to enforce forum selection agreements on the theory that
they invalidly attempted to "oust" the jurisdiction of the court in
which the action was brought.2°8 A period of gradual erosion of this
rule culminated in 1972 when the Supreme Court decided The
Bremen v. Zapata Off-Shore Co.20

9 The Bremen involved a contract
in which a German company agreed to tow, from the Gulf of Mexico
to the Adriatic Sea, an offshore oil rig belonging to an American
company.210 Included in the contract was a provision requiring that
any dispute between the parties be brought in the English courts.21 1

Reasoning that "ancient principles of freedom of contract" pointed
towards enforcement, and hailing the forum clause as "freely negoti-
ated," the Supreme Court held that the clause must be enforced un-
less the opposing party could show "fraud, undue influence, or
overweening bargaining power." 212

The Bremen was an encouraging start. The Supreme Court rec-
ognized the commercial value of forum selection agreements. The
Court also recognized, however, that not all forum selection agree-
ments are worthy of enforcement. The Bremen rule took into ac-
count that in some cases inequality of bargaining power can make
enforcement unjust.

In a recent case, however, the Supreme Court disregarded these
limitations. Carnival Cruise Lines, Inc. v. Shute21 3 involved a Wash-
ington couple that purchased a vacation cruise from a Florida-based
company. Included on the back of the tickets that the couple re-
ceived in the mail was a provision requiring that any disputes be liti-
gated in the Florida courts.21 4 Eschewing any requirement that the
forum agreement be "freely negotiated," the Court enforced the
agreement and required a minor personal injury dispute to proceed,
if at all, before a Florida court.215

207. Brussels Convention, supra n. 2, art. 18 (a court in which a defendant enters
an appearance shall have jurisdiction providing the appearance was not entered
solely to contest jurisdiction and no other court has exclusive jurisdiction under Ar-
ticle 16).

208. Insurance Co. v. Morse, 87 U.S. (20 Wall.) 445 (1874).
209. 407 U.S. 1 (1972).
210. Id. at 2-3.
211. Id. at 2.
212. Id. at 11-12.
213. 111 S. Ct. 1522 (1991).
214. Id. at 1524.
215. Id. at 1527.
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In general, the Brussels Convention endorses forum selection
agreements. 216 Article 17 provides that such agreements are en-
forceable if "in writing or evidenced in writing or, in international
trade of commerce, in a form which accords with the practices in
that trade or commerce of which the parties are or ought to be
aware."

2 1 7

The formal requirement of an agreement "in writing, or evi-
denced in writing," has generated a great deal of litigation. In
Colzani v. RUWA Polstereimaschinen GmbH2 18 the European Court
refused to enforce a forum selection agreement printed on the re-
verse side of the sales contract. Although the contract referred to
prior offers which contained the forum selection clause, the contract
and the prior offers made no explicit reference to the forum
clause.2 19 The court concluded that the formal requirements of Arti-
cle 17 were not satisfied "since no guarantee is thereby given that
the other party has really consented to the clause." 22 0 The court
reasoned that although an express reference to another document is
permissible, an implied or indirect reference will not suffice.22 1

A companion case, Galeries Segoura SPRL v. Bonakdarian,222

involved an oral sales contract evidenced by a writing. The court
held that even if the oral contract expressly referred to the seller's
package of standard terms, the forum clause could not be enforced
merely because the buyer failed to object to the clause. 223 If, how-
ever, the oral agreement formed part of a continuous trading rela-
tionship between the parties, and the dealings as a whole are
governed by the general conditions, the forum clause could be
enforced.

224

The next case to consider the problem, Partenreederei ms "Tilly

216. Brussels Convention, supra n. 2, art. 17.
217. Id.
218. (Case No. 24/76), 1976 E.C.R. 1831, [1977] 1 Common Mkt. L.R. 345 (1976).
219. [1977] 1 Common Mkt. L.R. at 354.
220. Id. at 355-56.
221. Id. at 356. Commentators have generally approved of this decision. D. Lasok

& P. Stone, supra n. 131 at 257 (an "entirely acceptable decision"); G. Moloney,
"Choice of Jurisdiction Clauses," in The Brussels Convention on Jurisdiction and the
Enforcement of Foreign Judgements: Papers and Precedents from the Joint Confer-
ence with the Union Des Avocats Europeens held in Cork, September 1989 (1989) 35,
45-46 (noting that a common commercial practice is to exchange forms, each contain-
ing differing terms. Under Article 17 it would be difficult to argue that either set of
terms were truly agreed to. Although not a unfair result, it goes against principles
of freedom of contract); Kolher, "The Case Law of the European Court on the Judg-
ments Convention, Part II," 7 Eur. L. Rev. 103, 109 (1982) (although generally well-
received, he noted that the judgment may create problems for international trade).

222. (Case No. 25/76), 1976 E.C.R. 1851, [1977] 1 Common Mkt. L.R. 361 (1976).
223. [1977] 1 Common Mkt. L.R. at 371-72.
224. Id.
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Russ" v. NV Haven- Vervoebedriff Nova,225 involved a forum clause
contained in a bill of lading. Following the usual commercial prac-
tice, the bill was signed only by the carrier.226 The European Court
held that in order to obtain enforcement the party seeking the bene-
fit of the agreement must show either that the agreement of both
parties was expressed in writing, the existence of an oral agreement
that expressly referred to the clause, or the existence of a continu-
ous business relationship incorporating the forum clause.227

Subsequently, in F Berghoefer GmbH v. ASA SA,228 the court re-
iterated the distinction between oral contracts that generally refer
to the forum clause and those that specifically refer to the clause.
Berghoefer involved a specific oral forum agreement which was later
confirmed in writing by the plaintiff and not objected to by the de-
fendant.229 The court held that a writing by either party would suf-
fice provided no prompt objection was made by the other party.230

This result had the effect of limiting Segoura to cases in which the
oral agreement merely referred to a standard set of terms as a
whole, as opposed to a specific oral agreement on jurisdiction.

Finally, in Iveco Fiat SpA v. Van Hool SA, 231 the court consid-
ered a forum clause in an agreement that had been by its terms
lapsed for more than twenty years and which provided that it must
be renewed in writing. Notwithstanding these formal deficiencies
the agreement continued to serve as the basis of legal relations be-
tween the parties for the next two decades.232 The forum clause
could be enforced, according to the court, either if the contract could
be renewed orally, one of the parties confirmed the forum clause in
writing, or the entire set of terms had been tacitly renewed.233 This
final alternative suggests that the European Court may have over-
ruled Segoura sub silentio and the court now accepts the validity of
a purported confirmation including a forum clause that was not ob-
jected to, regardless of the existence or the content of a prior
agreement.234

Many of the preceding judgments of the Court of Justice dealt
with the formal requirements of forum clauses incorporated in stan-

225. (Case No. 71/83), 1984 E.C.R. 2417, [1984] 3 Common Mkt. L.R. 499 (1984).
226. D. Lasok & P. Stone, supra n. 133 at 259.
227. [1984] 3 Common M4. L.R at 513-14.
228. (Case No. 221/84), [1986] 1 Common Mt. L.R 13 (1985).
229. [1986] 1 Common Mkt. L.R. at 18-19.
230. Id. at 21 (rejecting the defendant's contention that the writing must be

signed by the party against whom the forum agreement runs).
231. (Case No. 313/85), 1986 E.C.R. 3337, [1988] 1 Common Mkt. L.R. 57 (1986).
232. [1988] 1 Common Mkt. L.R at 69.
233. Id. at 71.
234. Stone, "Civil Jurisdiction and Judgments - recent decisions of the European

Court," 1988 Lloyds Mar. & Comm. L.Q. 383, 391.
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dardized general conditions of trade. These decisions came down on
the side of protecting a party who may have inadvertently found
himself bound by a standard form agreement without realizing that
it contained a forum selection clause.235 This, according to the
Schlosser Report on the 1978 Convention, did not "cater adequately"
to the customs and requirements of international trade.236 This was
the rationale for the amendment to Article 17, made in the 1978 Ac-
cession Convention, which provides that an agreement in interna-
tional trade or commerce may be "in a form which accords with
practices in that trade or commerce of which the parties are or
ought to have been aware."237 Article 17 was further modified by
the 1989 Convention to provide that the "usage in trade or com-
merce must be widely known to, and regularly observed by parties
to contracts of the type involved in the particular trade or commerce
concerned." 23s The 1989 Accession also provides that an agreement
conferring jurisdiction may be "in a form which accords with prac-
tices which the parties have established themselves. 2 39

Although Article 17 sets the general parameters for forum se-
lection agreements, the Convention is more protective of insurance
policyholders and consumers than it is of ordinary commercial trad-
ers. Article 12 provides that forum clauses in most 240 insurance con-
tracts are enforceable only if they provide for jurisdiction in the
domicile of the policyholder, they give the policyholder a choice of
additional fora, or they were entered into after the dispute arose be-
tween the parties.241 Similarly, Article 15 provides that forum
clauses in consumer contracts are enforceable only if they provide
for jurisdiction in the domicile of the consumer, they permit the
consumer an additional choice of fora, or were entered into after the
dispute arose between the parties.242

Once again, the approach of the Convention is preferable.
Although the Court of Justice has, as the preceding discussion

235. Schlosser, supra n. 58 at 124.
236. Id. at 125.
237. Brussels Convention, supra n. 2, art. 17
238. 1989 Accession, supra n. 2, art. 17.
239. Id.
240. The restrictive provisions concerning insurance in the 1968 Convention were

extremely unwelcome to the large United Kingdom insurance industry. Schlosser,
supra n. 58 at 112. Because a large percentage of British insurance is sold to policy-
holders domiciled outside the Community, Article 12(4) was added to the Conven-
tion, at the United Kingdom's request, to allow forum agreements in such cases. Id.
Marine and aviation insurance contracts, as specified in Article 12A, may also con-
tain forum selection agreements. Brussels Convention, supra n. 2, art. 12(5), 12A.
Such commercial enterprises were not thought to require the special jurisdictional
advantages provided by Articles 7-12. T. Hartley, supra n. 67 at 62.

241. Brussels Convention, supra n. 2, art. 12(1)-12(3).
242. Id., art. 15(1)-15(3).
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shows, experienced some considerable difficulty in drawing the line
between those agreements that merit enforcement and those that do
not, at least the European Court can be credited with recognizing
that not all agreements merit enforcement. No such credit can go
the United States Supreme Court. The Court's apparent premise
that all forum selection agreements, no matter how adhesive or un-
fair, merit enforcement defies rational comprehension. Although
the Convention might tolerate the specific result in Carnival
Cruise,243 it will not admit the premise that all forum clauses are
created equal. The formal requirements of Article 17, and the cate-
gorical exclusions for consumer and insurance contracts, all show a
concerted effort to balance commercial necessity against the risk of
economic oppression. This balancing is greatly preferable to the
blunderbuss approach now espoused by the United States Supreme
Court.

III. REFORM IN THE UNITED STATES

As the preceding section shows, the Brussels Convention is a far
more successful effort at rationally regulating jurisdiction than the
"minimum contacts" test and the "patchwork of legal and factual
fictions" 244 that dominate American jurisdiction. In large part the
Brussels Convention's superiority inheres in its legislative character.
The creation of a unitary document requires the drafters to contem-
plate all factual permutations, not only those presented by the case
at hand. The exclusively judicial development of jurisdiction in the
United States has lent itself to a preoccupation with theoretical con-
structs which is bound to yield a morass of results that often turn
upon hyperfine factual distinctions. Although common law develop-
ment and narrowly-drawn doctrine are perfectly acceptable in many
areas of the law, they have proven themselves utterly incompatible
with the development of sensible and easily applied jurisdictional
doctrine. As a consequence, we in the United States are left with ju-
risdictional principles that encourage expensive litigation without
any commensurate benefit in fair results.

The question remains as to what, if anything, can be done about
the current state of affairs in the United States. One solution would

243. Article 13 explicitly excepts contracts for transport from those consumer
contracts accorded special protection. Brussels Convention, supra n. 2, art. 13 para.
3. Under the Carnival facts, the plaintiffs would still be forced to bring suit in Car-
nival's corporate seat, Florida. Id. at art. 2, 53. Article 5(3) which provides for spe-
cial jurisdiction in tort actions would not be applicable because the harm and the
tortious act both occurred in international waters. See supra nn. 177-80 and accom-
panying text.

244. Shaffer v. Heitner, 433 U.S. 186, 219 (1977) (Brennan, J., concurring in part
and dissenting in part).
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be to abandon the notion that personal jurisdiction is a matter of
constitutional law. The topic's assertedly constitutional character
has necessitated judicial development of jurisdictional principles
with all of the attendant problems. As I have argued elsewhere, the
constitutional status of jurisdictional principles is an anomaly that
makes little sense as a matter of current constitutional doctrine. 245

Moreover, in at least one matter, the enforceability of forum selec-
tion agreements, the Supreme Court does not treat the issue as one
of constitutional law, which suggests that legislative reform in this
area may be appropriate.246

Assuming, however, that the Supreme Court is not willing to
abandon its role as the final authority over personal jurisdiction,
there are other avenues. One avenue would be to have Congress en-
act a comprehensive jurisdictional statute applicable to state and
federal courts. There is little doubt that Congress possesses the af-
firmative authority to pass such a statute.247 The real question is
whether Congress would have the authority to override some of the
Court's unfortunate decisions, such as Kulko and World-Wide, that
supposedly rest on constitutional grounds.

There are good reasons to think that Congress possesses this au-
thority. First, the Court has stated on several occasions that it is
willing to defer to legislative judgment. The Court has opined that
it considers legislative expressions important in this area, particu-
larly in the form of "specialized" or "particularized" jurisdictional
statutes.248 If the Court is willing to defer to the authority of state
legislatures, it ought to be willing to accord Congress the same
deference.

Second, the Court has held consistently that Congress has a spe-
cial role in implementing the fourteenth amendment.249 Although
all of these cases have arisen in the context of equal protection chal-
lenges to legislation, the due process clause is part of the same
amendment. On other occasions the Court has stressed the linkage

245. Borchers, supra n. 2 at 87-101.
246. For a comprehensive statutory proposal, see Borchers, "Forum Selection

Agreements In the Federal Courts After Carnival Cruise: A Proposal for Congres-
sional Reform," 67 Wash. L. Rev. 55 (1992).

247. Borchers, supra n. 5 at 105; Whitten, supra n. 22 at 851.
248. Kulko, 436 U.S. at 98; Shaffer, 433 U.S. at 214; Hanson, 357 U.S. at 252-53;

McGee, 355 U.S. at 221, 224; see also Burnham, 110 S. Ct. at 2113 (failure of any state
legislatures to abolish tag jurisdiction is factor in establishing its constitutionality).

249. Metro Broadcasting, Inc. v. FCC, 110 S. Ct. 2997, 3008-09 (1990); id. at 3030-32
(O'Connor, J., dissenting); City of Richmond v. J.A. Croson Co., 109 S. Ct. 706, 719-20
(1989); Fullilove v. Klutznick, 448 U.S.448, 508-510 (1980) (Powell, J., concurring);
Katzenbach v. Morgan, 384 U.S. 641, 651 (1966) ("Correctly viewed, § 5 is a positive
grant of legislative power authorizing Congress to exercise its discretion in deter-
mining whether and what legislation is needed to secure the guarantees of the Four-
teenth Amendment").
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between due process and equal protection principles, 25° and section 5
of the fourteenth amendment - which grants Congress the power
to enforce the amendment 251 - applies to the whole amendment.

Third, lower courts have held,252 and the Supreme Court has
hinted,25 3 that the constitutional test for federal court personal juris-
diction is the existence of minimum contacts with the nation as a
whole, as opposed to minimum contacts with a single state. If Con-
gress were to impose nationwide uniform standards on state and fed-
eral courts any challenge to the constitutionality of these standards
would implicate the fifth amendment's due process clause, not the
fourteenth amendment's due process clause, the current source of
state court jurisdictional restrictions. 25 4 Since the fifth amendment
standard is apparently the more relaxed "national contacts" stan-
dard, congressional jurisdictional standards are much less likely to
run aground on the reef of a successful constitutional challenge.

Because Congress almost certainly has the power to create uni-
form jurisdictional rules, the time seems ripe to get started. Putting
the domestic house in order would be of great benefit to all litigants.
The issue remains as to how to approach the international situation.
One route would be to attempt to become a signatory to the Lugano
Convention, the parallel convention modeled on the Brussels Con-
vention for non-members of the EC. There would be some special
benefits to proceeding in this way. First, congressional and execu-
tive powers are at their zenith in such matters.255 If the executive
branch could negotiate United States accession, the Senate were to
ratify it, and Congress were to pass the necessary implementing leg-
islation, it seems highly unlikely that the Court would strike down
this effort on the grounds that it required state and federal courts to
adhere to jurisdictional principles at odds with the "minimum con-
tacts" test. Second, becoming a signatory to a multilateral compact

250. Boiling v. Sharpe, 347 U.S. 497 (1954).
251. See Metro Broadcasting, 110 S. Ct. at 3030-32 (O'Connor, J., dissenting).
252. See, e.g., Engineered Sports Prods. v. Brunswick Corp., 362 F. Supp. 722 (D.

Utah 1973); Edward J. Moriarty & Co. v. General Tire & Rubber Co., 289 F. Supp.
381 (S.D. Ohio 1967); see also Sann, "Personal Jurisdiction in Federal Question Suits:
Towards a Unified and Rational Theory for Personal Jurisdiction Over Non-Domicil-
iary and Alien Defendants," 16 Pac. L.J. 1 (1984)(arguing for a national contacts
standard); Note, "National Contacts as a Basis for In Personam Jurisdiction Over
Aliens in Federal Question Suits," 70 Calif. L. Rev. 686 (1982)(same); but cf. Ful-
lerton, "Constitutional Limitations on Nationwide Personal Jurisdiction in the Fed-
eral Courts," 79 NW. L. Rev. 1 (1984)(arguing that fifth amendment due process does
not allow for personal jurisdiction on national contacts basis if forum is "fundamen-
tally unfair" to defendant).

253. Asahi Metal, 480 U.S. 102, 112.
254. See supra n. 253.
255. Missouri v. Holland, 252 U.S. 416 (1920); Black, The Bremen, "COGSA and

the Problem of Conflicting Interpretation," 6 Vand. J. Transnat7 L. 365, 370-71
(1973).
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would bring about a much more satisfactory state of affairs with re-
gard to international judgment recognition.25

There are, however, some practical obstacles to this route. The
United States has not had much luck negotiating international com-
pacts. The negotiations with Britain for a bilateral treaty did not re-
sult in an agreement, apparently over fear from British insurers as
to the effects of mandatory recognition of large American jury ver-
dicts.257 The same concerns would be present in negotiating acces-
sion to the Lugano Convention. Because any country in that
compact can veto the addition of new countries 2-s American joinder
may well be an impossibility. All the same, given the leverage exer-
cised by the United States because of the large number of foreign
businesses that serve American markets, the matter is well worth
exploring.

The fallback to signing the Lugano Convention would be to ne-
gotiate as many bilateral agreements as possible. Although this
would be cumbersome, a few successful bilateral agreements might
pave the way for a multilateral agreement. Even if a multilateral
agreement does not eventually result, some bilateral agreements
would be an improvement over the current "law of the jungle. '259

CONCLUSION

Jurisdiction in the United States and in the EC is based upon
different assumptions. Development in the United States, which
views jurisdiction as a matter of constitutional law, has been almost
exclusively judicial. The Brussels Convention, which regulates juris-
diction between the Member States of the EC, is an essentially legis-
lative document.

The consequences of this are striking. The United States is still
struggling with fundamental issues. American jurisdictional doc-
trine does not make any room for distinctions of degree. Instead, be-
cause jurisdiction is assumed to be deducible from "first principles,"
it tends to treat all torts alike, all contracts alike, and so on. The
Brussels Convention, on the other hand, makes sensible distinctions,
such as between consumer and regular commercial contracts, that
are largely unknown in American doctrine. As a result, in every
area surveyed - contracts, torts, maintenance obligations and con-
sensual jurisdiction - jurisdictional practice in the United States is

256. See Juenger, "The Recognition of Money Judgments in Civil and Commer-
cial Matters," 36 Am J. Comp. L. 1, 8-9 (1988) (multilateral conventions assure uni-
form recognition practices).

257. See supra n. 70 and accompanying text.
258. Lugano Convention, supra n. 76, art. 62(1)(b).
259. Juenger, supra n. 3 at 1205.
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deficient both in fairness and predictability. To be sure, the Brussels
Convention is not perfect. But its well-conceived design, and the
ability to amend it to respond to judicial interpretation and changing
circumstances, make it a fundamentally sound legal basis for juris-
dictional principles.

The question remains as to what to do about the state of affairs
in the United States. Hopefully, the Supreme Court will give up the
idea that personal jurisdiction is a matter of constitutional law,
which would allow for legislative regulation. Even failing this, how-
ever, Congress has broad authority in this area, and probably could
enact uniform jurisdictional standards for state and federal courts.
On the international front, the United States should explore signing
the Lugano Convention. If that turns out to be a practical impossi-
bility, bilateral conventions are the next best alternative.


