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CASE STUDIES "RIPE" FOR THE INTERNATIONAL
CRIMINAL COURT: PRACTICAL APPLICATIONS

FOR THE PINOCHET, OCALAN, AND LIBYAN
BOMBER TRIALS

Michael J. Kelly*

"There can be no global justice... unless the worst of crimes--crimes
against humanity-are subject to the law .... The establishment of an

International Criminal Court will ensure that humanity's response will be

swift and just."'
-Kofi Annan, Secretary-General United Nations

INTRODUCTION

The creation of an international judicial body with personal jurisdic-

tion over individuals based on proscribed criminal acts committed by

those individuals has been a long time coming. Noting the abortive

attempts in 1920 and 1937 to establish a permanent International
Criminal Court,2 Manley 0. Hudson, a judge of the Permanent Interna-
tional Court of Justice, stated in a 1944 study jointly-commissioned by

the Brookings Institution and the Carnegie Endowment for International
Peace:

The recent history would seem to have opened little prospect for the

establishment of a permanent international criminal court. Current opinion

may lead to the organization of international judicial agencies competent to

deal with acts committed by individuals during the course of hostilities [e.g.

the Nuremberg and Tokyo Tribunals] ..... Yet it is difficult to find any

need for giving to such agencies a continuing character. The local impact of

anti-social acts inspires the desire of States to safeguard local condemnation
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& Advocacy Program at Michigan State University - Detroit College of Law, and chaired this
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a successful conclusion.

1. Kofi Annan, Advocating for an International Criminal Court, 21 FORDHAv INT'L

L.J. 363 (1997).
2. HUDSON, INTERNATIONAL TRIBUNALS PAST AND FUTURE 184 § 10, 185 § 11

(Carnegie End. for Int'l Peace 1944).
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and local punishment, and impingement on national prerogatives in this field
will become possible only as the need for international action is clearly
demonstrated.... Whatever course of development may be imminent with
reference to political organization, the time is hardly ripe for the extension
of international law to include judicial process for condemning and
punishing acts either of States or of individuals.3

With the Second World War approaching its end and the atrocities of
the Axis partners just coming to light, the above analysis was, perhaps,
apropos at the time. However, the world community is overwhelmingly
of the mind, fifty-five years later,4 that the time is now "ripe," in Judge
Hudson's words, for the establishment of a permanent International
Criminal Court (ICC). Therefore, the importance of the court's creation
should not be diminished by the reluctance of the United States to
participate.5 The birth of the ICC represents a watershed event in the
development of public international law, specifically on the point of
voluntary relinquishment of sovereignty over individuals by States
Parties to the Statute.

Indeed, debate on the establishment of the ICC is now moot.6 A
majority of the Conference of Plenipotentiaries that met in Rome last
July negotiated, adopted and signed the text of the statute creating the
court.7 Upon the deposit of sixty ratifications, the treaty will enter into
force! The ICC's seat will be in The Hague,9 alongside other interna-
tional tribunals such as the International Court of Justice and the
International Criminal Tribunal for the Former Yugoslavia. While the
definition for the crime of aggression, the elements of specific crimes,

3. Id. at 186 § 12.
4. Those fifty-five years have witnessed, among countless other examples, the horrors

of the Vietnam War and the Mi-Lai Massacre, the killing fields of Pol Pot in Cambodia, the
"disappearances" of political opponents of military governments in Chile and Guatemala, the
genocides in Rwanda and Bosnia, systematic persecution on the basis of race under the
Apartheid policies of successive South African regimes, the gassing of the Kurds in Northern
Iraq by Saddam Hussein, and the ethnic cleansing of Kosovo by Serbia.

5. See Ambassador Scheffer's remarks, infra at 1.
6. "The debates about whether such a court is a 'good idea' are no longer relevant.

The issues now on the table are how to make the court an effective instrument that will
contribute to the maintenance and improvement of world order." Editorial foreword,
Developments in International Criminal Law, 93 AM. J. INT'LL. 1 (Jan. 1999).

7. Rome Statute of the International Criminal Court, July 17, 1998, reprinted in 37
ILM 999, (1998) [hereinafter, "Rome Statute"].

8. Id. at Article 126.
9. Id. at Article 3.
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and the rules of evidence and procedure have yet to be determined by
the Preparatory Commission,'0 over-arching questions concerning the
ICC's purview and applicability to various fact scenarios are not
premature.

This essay applies the text of the Rome Statute of the International
Criminal Court, as adopted in July 1998, to several fact patterns that

have arisen during the past year. Namely, the arrest of Chilean General

Augusto Pinochet in Britain on the request of Spain, the clandestine

capture of Kurdish terrorist Abdullah Ocalan by Turkish intelligence

agents in Kenya, and the hand-over of the suspected Libyan bombers of

Pan Am flight 103 to a Scottish court sitting in the Netherlands, are each

considered in turn." Arguments for or against U.S. accession to the

Statute are not the primary focus of this commentary; however, the

author does take note of concerns expressed by the Clinton Administra-

tion in its publicly announced rationale underlying the decision not to

sign the Rome Statute. 2

I. THE CASE OF AUGUSTO PINOCHET

General Augusto Pinochet led a coup against the Chilean government

of President Allende in 1973 that resulted in his own seizure of power.1 3

As the de facto head of state, Pinochet is widely believed to have

directed the systematic imprisonment, torture and "disappearance" of

thousands of Chilean and foreign nationals that were politically opposed

to his repressive military regime. 4 He governed this South American

10. Philippe Kirsch & John T. Holmes, The Rome Conference on an International

Criminal Court: The Negotiating Process, 93 AM. J. INT'L L. 2, 11-12 (Jan. 1999).

11. Because the Rome Statute, Article 11, Jurisdiction Ratione Temporis, provides that

ICC jurisdiction will only attach to crimes committed after the Statute's entry into force, this

essay is rendered a purely academic exercise. Nonetheless, applying real fact patterns to the as

yet unenforceable statutory provisions remains an effective test of the text's elasticity, internal

logic and coherence.
12. See page 41, infra.
13. Robert J. Quinn, Will the Rule of Law End? Challenging Grants of Amnesty for

the Human Rights Violations of a Prior Regime: Chile's New Model, 62 FORDHAM L. REV. 905

(1994).
14. Edward C. Snyder, The Dirty Legal War: Human Rights and The Rule of Law in

Chile 1973-1995, 2 TULSA J. COMP. & INT'L L. 253, 260 (Spring 1995). "Raids on suspected

leftist strongholds continued day after day until over 45,000 people were being held for

interrogation in army barracks, training camps, and soccer stadiums. By December of 1973,

some 1,500 civilians had been killed either in confrontations, torture chambers, or executions

1999]
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country until 1988, when he stepped down in exchange for an appoint-
ment as "senator for life"-which guaranteed him immunity from
prosecution in Chile for the heinous crimes committed by his adminis-
tration while he was in power.'5

Ten years later, in October 1998, Baltasar Garz6n, a Spanish judge,
issued a request for extradition of General Pinochet from Britain, where
he was undergoing back surgery, to Spain "to stand trial on charges of
genocide, torture and kidnapping in connection with the death or
disappearance of more than 3,000 people in the 17 years that he ruled
Chile .... ,16 The former dictator was then arrested by British authori-
ties pursuant to the extradition request 7 and his case worked its way

by firing squads after summary sentencing by military war tribunals." (citing PAMELA
CONSTABLE & ARTURO VALENZUELA, A NATION OF ENEMIES: CHmE UNDER PINOCHET 20
(1991)).

15. Warren Hoge, Law Lords in London Open Rehearing of Pinochet Case, N.Y.
TIMES, Jan. 19, 1999, at A3.

16. Id.
17. Pinochet's arrest precipitated an intense debate over the wisdom of holding former

dictators accountable for their atrocities. On the one hand, advocates for international human
rights hailed the move as a major victory and the end of the "age of impunity" for tyrants. On
the other hand, foreign policy experts warned that this precedent would make it more difficult
to persuade dictators to give up power peacefully and voluntarily, as the U.S. did in the
Philippines and Haiti:

At the same time that Pinochet was being detained by British authorities in London,
the French government was hosting Democratic Republic of Congo president Laurent
Kabila, who stands accused of playing an active role in the Rwandan genocide.
Kabila was reportedly nervous about traveling to Europe and inquired about formal
assurances of diplomatic immunity prior to leaving his home country. He must have
been heartened by the statements of Charles Josselin, the French minister in charge
of relations with Africa, who argued that there were no grounds for comparison
between Pinochet and Kabila since the latter 'benefits from the immunity accorded
to chiefs of state while in office.' Kabila's experience in Europe vividly illustrates
the contradictions of a world that has seen the arrest of Pinochet. Current and would-
be tyrants now know that the rules have changed. Local amnesties and diplomatic
immunity no longer guarantee that ex-dictators can travel abroad freely. While this
is a step forward in the evolution of human rights law, the new rules may also
discourage those very same dictators from peacefully handing over power.

Moreover, they worry about reverse effects, such that "Libya might now be emboldened to
indict former British prime minister Margaret Thatcher or Iraq to indict former U.S. president
George Bush, threatening national sovereignty at every turn and transforming the international
legal system into a farce." See Ricardo Lagos, Heraldo Munoz, and Anne-Marie Slaughter, The
Pinochet Dilemma, 114 FOREIGN PoucY 26, 26-27, 36-37 (Spring 1999). See also, Barbara
Crossette, The World: Out of Time; Dictators (and Some Lawyers) Tremble, N.Y. TIMES, Nov.
29, 1998, at Dl.

[8:21
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through the English court system until the High Court determined that
he was immune from prosecution under principles of sovereign
immunity as a former head of state. 8 This view was reversed on appeal
by the Law Lords in the House of Lords on November 25, 1998;
however, that judgment was set aside on a determination that the chief
judge had an undisclosed close affiliation with Amnesty International,
a party to the case.19

On rehearing, a new panel of Law Lords determined that, despite
Chile's argument contending that a foreign court could not have
jurisdiction over the General,2' Pinochet could be extradited to Spain,
but only for crimes considered to be "torture" committed after Septem-
ber 29, 1988 (when Britain signed the International Convention Against
Torture).2' That ruling reduced the charges to be considered for
extradition from 32 down to three.22

The rationale for the Law Lords' decision was that torture, no matter
how terrible, was not considered a crime in Britain before she signed the
treaty that made it a crime.23 Moreover, in the opinion of the Lords,

18. Id.
19. Id. See also, Maintaining Impartiality of the Justiciary. House of Lords. In re

Pinochet Ugarte, TIMES (London), Jan. 18, 1999, at 41.
20. Joanna Bale, Chile Seeks to Attend Pinochet Hearing, TIMES (London), Jan. 5,

1999, at 2. "[The deputy Foreign Minister said... 'We appeal to the principle that all states

are equal. The English will have to decide what is more important: to extradite Pinochet

because a foreign judge has requested that with arguments that are politically important but
legally weak, or to respect the principles of international law."'

21. Giles Tremlett, Other Cases May be Added to the Charges, TIMES (London), March
25, 1999, at 11.

22. Id. Those cases involve the crimes committed against Marcos Quezada Yanes,
Lincoyan Nery Caceres, and Jorge Salas Rojas.

23. Frances Gibb, Straw Must Clear New Legal Hurdles, TIMES (London), March 25,
1999, at 10. It is noteworthy, that the Law Lords took no notice that just three months earlier,
a trial chamber of the International Criminal Tribunal for the Former Yugoslavia, sitting in the
Furundfiija case, "found that the prohibition of torture imposes obligations erga omnes upon

states and has acquired the status ofjus cogens (a peremptory norm of international law)." Sean
D. Murphy, Progress and Jurisprudence of the International Criminal Tribunal for the Former

Yugoslavia, 93 AM. J. INT'LL. 57, 88 (Jan. 1999) (citing Prosecutor v. Anto Furundfiija, Case
No. IT-95-17, TI 151,153 (December 1997)). The importance of this holding is that all crimes

that fall within the realm ofjus cogens, such as piracy and genocide, are subject to universal
jurisdiction exercised over them by any country by virtue of the heinous character of the crime.

Consequently, no treaty arrangement would be necessary to prosecute individuals suspected of
committing such crimes. However, the Law Lords' disregard for the tribunal's finding perhaps
underscores the fact that cases in the realm of public international law enjoy no formal
precedential value as domestic cases in common-law jurisdictions do. Consequently, a finding
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Pinochet could be held accountable only for such crimes committed
after December 8, 1988-"when he lost his immunity."'  This latter
portion of the decision flowed from the position of Pinochet's lawyers,
who "argued for absolute immunity for any acts committed while in
office, a position, as they acknowledged in open court, that would have
immunized Hitler himself."'

If the ICC were up and running at the time of Spain's request for the
General, and the acts committed had occurred after the ICC's entry into
force,26 then the artificial designation of September 29, 1988 by the
British Law Lords as the "law day" for Pinochet offenses based on
torture would not have occurred. Furthermore, his status as "immune"
until December 8, 1988, would not have precluded his prosecution.27

Indeed, he could have been held liable for all of the offenses committed
by his regime instead of the three allowed by the British Lords on
rehearing.28

On April 15, Jack Straw, the British Home Secretary, determined (for
a second time) that General Pinochet could be extradited to Spain on the
basis and strength of the charges that he faces.29 After the House of
Lords decision restricting the number of cases for which the General
could be held liable, Judge Garz6n supplemented his extradition request
with 43 other cases of alleged torture that occurred after December,

by a British court that torture was ajus cogens crime would be necessary in order for the time
of Britain's accession to the Torture Convention to be discounted as an impediment to the
extradition of Pinochet.

24. The Seven Law Lords and Their Rulings, TImEs (London), March 25, 1999, at 10.
25. Anne Marie Slaughter, The Long Ann of the Law, 114 FOREIGN POuCY 34 (Spring

1999).
26. See Rome Statute, supra note 7, at art. 24, Non-Retroactivity Ratione Personae, of

the Rome Statute provides that no person can be held accountable by the ICC for crimes
committed prior to the Statute's entry into force.

27. Id. Article 27, Irrelevance of Official Capacity, of the Rome Statute provides that
"official capacity as a Head of State or Government, a member of government or parliament ....
shall in no case exempt a person from criminal responsibility under this Statute, nor shall it, in
and of itself, constitute a ground for reduction of sentence."

28. The political/civic affiliation of Lord Hoffman with Amnesty International, that
served as the grounds for invalidating the first House of Lords decision allowing Pinochet to
be extradited on all charges, would also not likely have arisen as a basis for reversing the trial
chamber of the ICC in its deliberations, had it heard this case.

29. David White, Pinochet Prosecution Still Faces Hurdles, FIN. TIMEs, April 16, 1999,

[8:21
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1988.30 Because the applicable law here does not provide redress for
over a thousand cases of "disappearances" that occurred under
Pinochet's military regime in Chile, Judge Garz6n is also attempting to
characterize these atrocities as "torture" in an effort to bootstrap them
in with the torture charges.3

This extraordinary legal maneuvering, required to produce just
results, would not be necessary under the ICC, especially on the charges
of "disappearance"-which is provided for as a basis for prosecution in
the treaty text.32 Specifically, the Rome Statute provisions under which
Pinochet could be prosecuted are found in Article 7, Crimes Against
Humanity.3 3 Of the eleven crimes enumerated, (a) murder, (e) imprison-
ment, (f) torture, (h) persecution, (i) enforced disappearance, and (k)
"other inhumane acts"' are particularly applicable to this case.

The qualifier for proceeding on any crime contained in Article 7 is
that they must have been "committed as part of a widespread or
systematic attack directed against any civilian population, with
knowledge of the attack."35 Because the General was acting as head of
state, and the persecutions were admittedly widespread and bearing on
a civilian population, and the mens rea can most probably be docu-
mented with direct and circumstantial evidence as well as by testimony,
Pinochet would meet the demands of this qualifier in order to be fairly
prosecuted on any of the above mentioned crimes-not just torture
alone.

30. Id.
31. Id. The judge argues that "the disappearances were tantamount to torture of the

victims' families...."
32. See Rome Statute, supra note 7, at art. 7(1)(i) and (2)(i).

'Enforced disappearance of persons' means the arrest, detention or abduction of
persons by, or with the authorization, support or acquiescence of, a State or political
organization, followed by a refusal to acknowledge that deprivation of freedom or to
give information on the fate or whereabouts of those persons, with the intention of
removing them from the protection of the law for a prolonged period of time.

33. Because the Rome Statute applies to internal conflicts as well as armed conflicts,
it enjoys a much wider application than many other treaties designed to protect human rights.

Adriaan Bos, 1948-1998: The Universal Declaration of Human Rights and the Statute of the
International Criminal Court, 22 FORDHAM INT'L L.J. (1998).

34. While the first four identified crimes are specific ones, the last provision, (k), is a
catch-all designed to keep perpetrators from slipping through the as yet to be delineated
elements of the specific crimes.

35. See Rome Statute, supra note 7, at art. 7.
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Clearly, the advantages of utilizing the ICC as a forum for the
Pinochet prosecution throw the weaknesses of utilizing the antiquated
arrest and extradition process into stark relief. While Pinochet was
arrested in the U.K. in October, 1998, the ultimate decision on extradi-
tion to Spain will not be made for months or even years.36 Britain's
elaborate hearing and appeal process is both cumbersome and time-
consuming." Moreover, the possibility of justice being obtained in
Chile is remote.3" Conversely, under the ICC, determination of
jurisdiction is a fairly straightforward process: referrals are made by
either a state party, the U.N. Security Council, or are initiated through
an independent investigation by the Prosecutor.39

Also, the problems inherent in extradition itself revolve around the
reality that extradition treaties between states are typically bilateral and
vary from treaty to treaty in both their coverage and provisions.
Consequently, State X may have several extradition treaties with various
other states, but the treaty between State X and State Y may be
completely different (including different crimes) from the treaty between
State X and State Z. Happenstance and luck may be the only basis for
a prosecutor interested in prosecuting a criminal from State X being able
to proceed under the provisions of an extradition treaty.

In the Pinochet case, the extradition treaty between Britain and Spain
does not require that a prima facie case be shown before extradition is

36. Matthew Rose, U.K. Proceeds on Extradition of Pinochet, WALL ST. J., April 16,
1999, at A12.

37. Id. "Mr. Pinochet's lawyers have the opportunity to appeal at multiple junctures
of the process, which could take up to 18 months to complete."

38. Snyder, supra note 14, at 286. "[P]lacing General Pinochet on trial would be
unthinkable in Chile." See also, Joan Fitzpatrick, Nothing But The Truth? Transitional Regimes
Confront the Past, MICH. J. INT'L L. 713 (Spring 1995) (reviewing IMPUNITY AND HUMAN
RIGHTs IN INTERNATIONAL LAW AND PRACTICE (Naomi Roht-Arriaza, ed., 1995)).

The report of Chile's Commission on Truth and Reconciliation identified 2,025 cases
of fatal human rights violations committed by state agents, but named no perpetrators,
failed to clarify the fate of most of the victims, and provided the courts only selected
information it designated 'new, useful and relevant to judicial investigations.' A 1978
self-amnesty by the military remains a vexing legal obstacle to prosecution for the
crimes examined by the Commission.

(citing Jorge Mera, Chile: Truth and Justice under the Democratic Government, in Impunity
171, 172-73, 178-83.

39. See Rome Statute, supra note 7, at art. 12 through 15. Of course, this can result in
the exercise of ICC jurisdiction over nationals on non-party states if the crime was committed
on the territory of a State Party.

[8:21
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granted.' Therefore, this particular hurdle presents a fairly low
threshold. However, one principle applicable to most extraditions (that
the offender only be tried for those crimes cited in the extradition
document) may present a problem in this case because while Britain
may extradite Pinochet on the basis of torture and "conspiracy to
torture," the conspiracy crime does not exist as such in Spain.4 '

Under an ICC analysis, these extradition difficulties would be non-
existent. Unfortunately, in the absence of a functioning ICC, the current
method of extradition is the only legal process open to bring General
Pinochet to justice. As Ian Brownlie, QC, argued on behalf of Amnesty
International before the House of Lords: "It appears extremely unlikely
that justice will be done in Chile and, given the obvious absence of any
jurisdiction of an international criminal tribunal, then all that is left are
extradition proceedings." '4

Finally, ICC jurisdiction over Pinochet might have avoided the
political turmoil that was unleashed in Chile upon his arrest in Britain
pursuant to Spain's request.43 As former Chilean Ambassador to the
Organization of American States, Ricardo Lagos, notes:

The International Criminal Court meets the dual objective of curtailing
impunity on serious human rights violations and, at the same time, of
ensuring just and fair processes subjected to clear rules that are accepted
voluntarily by all countries .... [A]s the Pinochet debacle amply demon-
strates, sometimes a nation must relinquish a degree of sovereignty to gain
better control over its own affairs. That is why Chile has approved the Rome
Treaty, with ratification now under consideration in the National Congress."

Moreover, the "pile on" effect of subsequent extradition requests by
France, Switzerland and other European countries4' to ensure that
Pinochet does not escape, further humiliating Chile, could have been
avoided. Consequently, ICC procedures would definitely prove
preferable in the Pinochet situation.

40. Rose, supra note 36.
41. White, supra note 29.
42. Joanna Bale, Pinochet 'Can Only be Tried in Spain', TIMES (London) Jan. 22,

1999, at 9. Note, some experts apparently believe that the case may be ripe for an exercise of
jurisdiction by the European Court of Human Rights. White, supra note 29.

43. Lagos, supra note 17, at 37.
44. Id. at 37-38.
45. Id. at 27.
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II. THE CASE OF ABDULLAH OCALAN

In 1920, at the signing of the Treaty of Sevres, which broke apart the
remains of the defeated Ottoman Empire into smaller states, the Kurds
were promised a homeland." That promise was never realized and, as
Kemal Ataturk rose to power, Kurdish resistance to Turkish authority
was crushed.47 Eighty years later, the Kurds are still waiting for an
independent, or at least autonomous homeland.48 Of the 20 million
Kurds living in the region where the borders of Iran, Iraq, Syria and
Turkey meet, 10 million reside inside Turkey.49 While the Turks have
not gassed their Kurdish population as the Iraqi's have, they have fought
a low intensity war to repress them politically, economically and
militarily for the past fifteen years,50

From the perspective of the Turkish government, this harsh method
of handling the Kurds is justified as a way to keep them from breaking
free of Turkey. Indeed, two distinct groups of Kurds have formed to
achieve partial or complete fulfillment of the broken promise for a
homeland: the Kurdistan Workers Party (PKK), a terrorist oriented
militant group led by Abdullah Ocalan, and the Kurdistan Democratic
Party (KDP), a more liberal, less militant group led by Massoud
Barzani. 1 Most of Turkey's hard-line measures have been directed
against Mr. Ocalan and the PKK, in response to PKK terrorist attacks on
Turks and Turkish businesses in the southeastern part of the country.5 2

This decade and a half-long conflict has cost more than 30,000 military

46. Alessandra Stanley, Top Kurd's Arrest Unleashes Rioting All Across Europe, N.Y.
TIMES, Feb. 16, 1999, at Al; Stephen Kinzer, Turks Haunted by Treaty Forgotten by Most
Nations, Kurdish Rebel's Desire to Create a Separate State Resurrects Painful Memories of
Humiliation, GLOBE & MAIL (Toronto), Dec. 9, 1998, at A22.

47. Roger Cohen, Arrest Uniting Europe's Kurds in Indignation, N.Y. TIMES, Feb. 18,
1999, at Al. See also, Kinzer, supra note 46.

48. Id.
49. Id.
50. Id.
51. Stephen Kinzer, Turkish Commandos Capture a Kurdish Leader in Raid into Iraq,

N.Y. TIMES, April 14, 1998, at A5.
52. Florence Biedermann, Kurdish Leader Ocalan Seeks Distance from Rebel

Atrocities, AGENCE FRANCE-PRESSE, Dec. 14, 1998 (1998 WL 16659498).

[8:21
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and civilian lives,53 and crimes against humanity have been committed
by both sides, according to international and U.S. reports.54

Until late last year, Turkey could not get to Mr. Ocalan himself
because he was directing the efforts of the PKK from exile in Damascas,
Syria, with that country's tacit consent. However, after a formal threat
of military incursion by an increasingly frustrated Turkey against Syria,
unless they expelled Ocalan, the Syrian government relented and Ocalan
was expelled.55 After dropping out of sight, he was arrested on Novem-
ber 12th in Rome, arriving on a plane from Moscow on a false
passport.56 Italian authorities held him pursuant to a German arrest
warrant for homicide; however, the Germans ultimately decided not to
press for extradition, fearing eruptions of violence between the
significant Turkish and Kurdish populations in Germany.57

For their part, the Turkish government very much wanted him, and
immediately filed an extradition request.58 Unfortunately, this put the
Italian government in the difficult position of having to deny Turkey's
request because the Italian constitution forbids extradition from Italy to
countries, such as Turkey, that allow the death penalty as an option for
sentencing. 59 Furious at Italy's refusal to extradite, Turkish citizens
vented their anger by boycotting Italian products, protesting and
destroying Italian merchandise.'

Anxious to capitalize on such strong public sentiment, the weak and
politically crippled government in Ankara publicly denounced Italy's
decision and threatened economic reprisals against Italy, throwing
Turkish-Italian foreign relations into a tailspin.6 In an attempt to find
a way out of the dilemma, both Italy and Germany proposed a neutral
international forum to hear Ocalan's case, but this move was squarely

53. Id.
54. Stephen Kinzer, Kurdish Guerilla's Lawyer Quits, Saying He's Been Threatened,

N.Y. TIMES, Feb. 26, 1998, at A7.
55. Biedermann, supra note 52.
56. Alessandra Stanley, Italy Ending House Arrest of Rebel Chief of the Kurds, N.Y.

TIMES, Dec. 17, 1999, at All.
57. Id.
58. Associated Press, Italy Arrests Kurdish Rebel, N.Y. TIMES, Nov. 14, 1998, at A6.
59. Stephen Kinzer, Turks are Furious over Rebufffrom Italy on Kurd Rebel Chief,

N.Y. TIMES, Nov. 23, 1998, at A12.
60. Alessandra Stanley, Italy Rejects Turkey's Bid for the Extradition of Kurd, N.Y.

TmES, Nov. 21, 1999, at A6.
61. Id.
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rejected by Turkey.62 The political rupture between Italy and Turkey
was further widened when Mr. Ocalan was denied political asylum by
Italy63 and, subsequently, was released pursuant to Italian law.64 Thus
began the final leg of Ocalan's odyssey as a fugitive from Turkish
justice and Turkey's massive international manhunt to track and capture
him.

Italian authorities placed Ocalan on a flight in mid-January to
Moscow, ridding themselves of his troublesome presence and returning
him from whence he arrived in Italy.65 In response to questions about
this transfer from Turkey, Russian officials denied having seen Ocalan
enter their territory.' At that point, Ocalan's trail was lost by the Turks,
creating speculation as to his whereabouts.67

In fact, the Greek government, in sympathy with the Kurds, had
dispatched a retired vice admiral to Moscow, who retrieved Ocalan to
Athens.68 However, Greek offers of refuge in Algeria, Morocco, Tunisia
or Libya were all rejected by the PKK leader. 9 Subsequently, he flew
to Minsk, Belarus, in a futile attempt to reach The Netherlands-who
denied his request to land.7" Arriving back in Greece at the beginning
of February, Ocalan was diverted to the island of Corfu, where his plane
was refueled before he was permitted to proceed to Nairobi, Kenya for
temporary sanctuary at the Greek Embassy.7'

As luck would have it, over 100 American intelligence and law-
enforcement agents, on site to continue their investigation of the U.S.
embassy bombing there last year, quickly picked up on Ocalan's

62. Alessandra Stanley, Italy Ending House Arrest of Rebel Chief of the Kurds, N.Y.
TIMES, Dec. 17, 1998, at All.

63. Id.
64. Id.
65. Thomas Sancton, Mehmet Ali Kislali, Aharon Klein and Scott MacLeod, The Kurds

Aflame with Rage: The Hunt for and Capture of Abdullah Ocalan, the Kurdish Rebel Leader,
Has Brought the Kurdish Cause to the Attention of the World, 153 TIME 20 (March 1, 1999).

66. Russia Says It Knows Nothing of Rebel Kurd, WASH. POST, Jan. 19, 1999, at A14.
67. Reuters, Greek Embassy in Nairobi Hands Rebel Kurd to Kenya, Report Says, N.Y.

TIMES, Feb. 16, 1999, at A8; Arnberin Zaman, Turks Say Rebel Kurd Is in Greece; Athens
Denies Claim; Dutch, Swiss Turned Separatist Away, WASH. POST, Feb. 2, 1999, at A9.

68. Sancton, supra note 65.
69. Id.
70. Id.
71. Id. According to Kenyan officials, an unmarked jet landed that night at the airport

carrying Ocalan, who was traveling under the name of Lazarus Marvos on a false Cypriot
passport.
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presence in Nairobi and, it is believed, tipped Turkish intelligence about
the terrorist's location. 72 By mid-February, Greek officials warned
Ocalan that he had been spotted and must leave. 7" Three days later, the
order came from Greece to "boot him out," and by nightfall, he was en
route to Nairobi's airport to obtain transport to Amsterdam under
Kenyan and Greek escort.74

The Kenyan vehicle, however, was lost by the Greeks, and a team of
Turkish commandos wound up with Ocalan during the confusion.75 The
prisoner was then immediately airlifted to Turkey and transferred to a
remote prison island in the Sea of Marmara.76 Upon his seizure and
relocation to Turkey, violent protests erupted around Europe. Kurds,
outraged at Ocalan's capture, rampaged against Greek embassies in
response to the perception that Greece had "handed over" Ocalan to
Turkey.77 In Vienna, the Greek Ambassador to Austria and his wife
were taken hostage in the embassy, and more Greek hostages were taken
at Greek ambassadorial offices in The Hague, London, Paris, Leipzig
and Bonn.7" Kenyan embassies and officials were also targeted for their
complicity, and less violent demonstrations were held in Geneva and
Strasbourg.79

Ultimately, the capture of Ocalan revealed Greek duplicity, and
further soured the already poor relations between Greece and Turkey."
It also cost three Greek ministers their jobs.81 Israel was drawn into the
fray as well, amidst accusations that Mossad (Israeli intelligence) had

72. Tim Weiner, U.S. Helped Turkey Find and Capture Kurd Rebel, N.Y. TIMES, Feb.
20, 1999, at Al.

73. Sancton, supra note 65.
74. Id.
75. Id.
76. Weiner, supra note 72. This scenario is reminiscent of the kidnaping of former

Nazi, Adolf Eichmann, from Argentina in 1961 by Israeli agents. He was spirited back to

Jerusalem, where he stood trial for crimes committed during the Second World War. Peter
Bums, An International Criminal Tribunal: The Difficult Union of Principle and Politics, in

THE PROSECUTION OF INTERNATIONAL CRIMES 125 (Rogers S. Clark & Madeleine Sann eds.,
1996).

77. Sancton, supra note 65.
78. Stanley, supra note 46.
79. Id.
80. Stephen Kinzer, In Snatching a Fugitive Rebel, Ankara Wins Opportunities on

Several Fronts, N.Y. TMES, Feb. 17, 1999, at A6.
81. - Cohen, supra note 47.
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assisted Turkey in its manhunt.8 2 Kurdish anger against Israel culmi-
nated in the storming of the Israeli consulate in Berlin, where Israeli
troops killed three Kurds and wounded sixteen others while defending
the compound. 3 All of this political brinkmanship, diplomatic fury,
mass rioting, and general international chaos could have been avoided
had ICC jurisdiction been asserted over the Ocalan case.

Under the Rome Statute, Mr. Ocalan could be held accountable for
many of the same crimes under Article 7 as General Pinochet,s largely
because clause 2(a) allows for inclusion of criminal acts by "organiza-
tions" like Ocalan's PKK."5 Additionally, Ocalan could be prosecuted
under Article 8's war crimes provisions specifically because clause 2(a)
applies to breaches of the 1949 Geneval Conventions, such as the willful
killings, torture, suffering and property damage that his terrorist
organization is accused of committing, without reference to a require-
ment of "international-armed conflict," 86 and because clauses 2(c)
through (e) delineate liability for crimes committed pursuant to "armed
conflict" that is "not of an international character. 8 7

In fact, the grounds for prosecution on the basis of crimes, such as
killings and property destruction, contained in clause 2(e) "applies to
armed conflicts that take place in the territory of a state when there is
protracted armed conflict between governmental authorities and
organized armed groups .... " 88 This language clearly and accurately
reflects the nature of the relationship defining the Turkish government's
fifteen year struggle with the PKK. 89

82. Joel Greenberg, Israel Denies Role but Fears Reprisal for Ties to Turkey, N.Y.
TIMES, Feb. 18, 1999, at A8.

83. Sancton, supra note 65.
84. If the "crimes against humanity" that Ocalan is accused of committing by human

rights groups prove true, then they may be considered to rise above the threshold of constituting
a widespread attack against a civilian population. Stephen Kinzer, Rebel Chiefs Release
Widens Turks'Anger at Kurd Backers, N.Y. TIMES, Dec. 18, 1998, at A7.

85. See Rome Statute, supra note 7, at Article 7(2)(a). According to a Senior Legal
Officer for the United Nations, "['organizations'] is intended to include such groups as terrorist
organizations and organizations of insurrectional or separatist movements." Mahnoush H.
Arsanjani, The Rome Statute of the International Criminal Court, 93 AM. J. INT'L L. 22, 31 (Jan.
1999).

86. See Rome Statute, supra note 7, at art. 8(2)(a).
87. Id. at art. 8(2)(c) to (e).
88. Id. at art. 8(2)(f.
89. The Turkish government, however, could not be reverse prosecuted for its

antagonistic role in the armed conflict, because Article 8(3) provides immunity for governments
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Another point to consider is the quality of Turkish justice. The
European Union, although not opting to try Ocalan itself, stated their
expectations to "mean fair and correct treatment and an open trial
according to the rule of law before an independent court, with access to
legal counsel of [Ocalan's] choice and with international observers
admitted to his trial." 9 Turkish authorities, however, decided not to
permit foreign observers at the trial, and will likely arrange for Ocalan
to be tried by a state security court, a special military tribunal that the
European Court of Human Rights has described as "neither fair nor
independent."'

As to representation, Mr. Ocalan was allowed the first visit by his
two-person defense team ten days after his capture for a twenty minute
interview limited to the topic of Ocalan's health, with no discussion of
his case allowed. 92 The lawyers surmised that the prisoner had been
drugged.93 One party to the defense team later quit under threats and
harassment from Turkish mobs. 4  Consequently, the promise of
effective legal counsel tends to evaporate as the mythos of the dreadful
"Turkish prison" becomes more real. Clearly, under ICC jurisdiction,
observance of the basic, accepted conventions for a fair trial would be
much more rigorous, leaving the ultimate sentence open to less doubt.

III. THE CASE OF THE LiBYAN BOMBERS

On December 21, 1988, Pan American flight 103, a 747 jetliner
making the run from Frankfurt to New York, lifted off from a lay-over
at London's Heathrow Airport with a bomb planted in a suitcase in the
plane's cargo hold. Less than an hour later, before even reaching the
Northern Atlantic, Pan Am 103 burst into flames over the village of
Lockerbie, Scotland, instantly snuffing out the lives of 270 individuals,
including 189 Americans on board and 11 villagers on the ground.95 The

acting "to maintain or re-establish law and order in the state or to defend the unity and territorial
integrity of the state, by all legitimate means."

90. Stephen Kinzer, Turkey and Greece Trade Words over Kurd, N.Y. TIMES, Feb. 23,
1999, at A12.

91. Id.
92. Kinzer, supra note 55.
93. Id.
94. Id.
95. David Stout, Lockerbie Suspects May be Tried at World Court, N.Y. TIMES, July
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terrorist attack was a stunning success. It inflicted a terrible injury, both
in reality and metaphorically, on the West, but the question of who was
responsible for this horrific tragedy remained open.

Initially, FBI inquiries produced circumstantial evidence that the West
German cell of Ahmed Jebril's Popular Front for the Liberation of
Palestine was the terrorist group responsible for the bombing, backed by
either Syria or Iran.' However, as further investigation in this direction
proved unfruitful, attention began to switch over to Libya and a possible
revenge motive for the 1986 bombing of Tripoli by American warplanes
flying out of the United Kingdom that resulted in the death of the
dictator Muammer Gadaffi's adopted daughter. 97

This theory gained credence when a fragment of circuit board was
discovered in 1990 amongst the year-old wreckage of Pan Am 103 that
was identical to another circuit board seized from Libyan operatives
who were arrested at the airport in Dakar, Senegal, ten months prior to
the Lockerbie disaster.98 Together with clothing remnants found in the
wreckage that had been purchased by a Libyan national at a clothing
store in Malta one month before the bombing, enough evidence had
been amassed to justify the investigators turning their attention to
Libya.99

Eventually, two Libyans, Abdel Basset Ali al-Megrahi and Lamen
Khalifa Fhimah, were identified and charged by U.S. and Scottish
authorities in November, 1991 for their conspiracy and participation in
the bombing."°  The two were immediately arrested by Libyan
authorities and a judicial inquiry was begun by Libya pursuant to the
1971 Montreal Convention on the Suppression of Acts of Violence
against Civil Aviation.'" The U.S. and Britain, however, demanded
immediate extradition of the suspects for trial, rejecting the offer by

21, 1998, at A8; Stephen Erlanger, U.S. to Ask Wider Libya Ban if Trial is Refused, N.Y. TIMES,
Aug. 25, 1998, at A9; Marlise Simons, 2 Libyan Suspects Handed to Court in Pan Am
Bombing, N.Y. TIMES, April 6, 1999, at Al.

96. Harvey Morris, Clues Overlooked in Rush to Blame Syria and Iran, FIN. TIMES
(London), April 6, 1999, at 4.

97. Id.
98. Id.
99. Id.

100. Marc Weller, Editorial, Libyan Terrorism, American Swagger, N.Y. TIMES, Feb.
15, 1992.

101. Id.
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Libya to try them at home as "unacceptable" despite Libya's proposal
that American and British observers attend the trial and allowances be
made for international assistance in the collection of criminal
evidence.102

This diplomatic stand-off lasted for ten years. 3 During that time, the
United States and Great Britain persuaded the U.N. Security Council to
pass several resolutions mandating world-wide sanctions against Libya
for its refusal to extradite the suspects."° Those economic sanctions,
which froze Libyan assets abroad, banned the sale of arms and equip-
ment for use in down-stream oil and gas sector operations, and
prohibited international flights to and from Libya, eventually cost Libya
over $23.5 billion. 5 Still, Gaddaffi refused to budge.

However, the intervention of South Africa's president, Nelson
Mandela, caused a softening in the Libyan leader's position in 1997,
when he proposed that the suspects be tried in a neutral country." 6 The
response from the U.S. and U.K. was further intransigence, as they
continued to insist on extradition." Tension over the impasse mounted
as the Americans and British began to lose support in the African and
Arab communities for their hard-line position, which was underscored
by more threats of tightening sanctions in the Security Council to
include an oil embargo.'

In late 1998, with African countries already breaking ranks to make

flights into Libya despite the ban, the Arab League voting to lift the
U.N. sanctions, and Italy, France and Spain anxious to begin doing
business in Libya, the U.S. and Britain relented and called Gadaffi's
bluff-agreeing to a trial in a neutral country, but under Scottish law
and with Scottish judgest09 Sensing a trap, the dictator balked at the

102. Id.
103. Simons, supra note 95.
104. Id. See U.N. SCOR, 47th Sess., 3033rd mtg., U.N. Doc. S/RES/731 (Jan. 21,

1992); U.N. SCOR, 47th Sess., 3063rd mtg., U.N. Doc. S/RESI748 (March 31, 1992); U.N.

SCOR, 48th Sess., 3312th mtg., U.N. Doc. S/RESI883 (Nov. 11, 1993).

105. Simons, supra note 95; Mark Huband, Foreign Companies Set to Gain from End

of Sanctions, FIN. TIMES (London), April 6, 1999, at 4.

106. Reuters, Mandela Presses for Neutral-Nation Trial of Lockerbie Suspects, N.Y.

TimES, Oct. 26, 1997, at A6; Barbara Crossette, Britain Opens Trial Process in Libya Case to

U.N., N.Y. TIMES, Oct. 29, 1997, at AS.
107. Crossette, supra note 106
108. Erlanger, supra note 95.

109. Roula Khalaf, Gadaffi's Big Gamble, FiN. TIMES (London), April 6, 1999, at 12.
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counter-offer, but was finally persuaded by Secretary General Kofi
Anan, South Africa and Saudi Arabia, among others, that this was the
best course of action for Libya. "

On April 5, 1999, the suspects were handed over to the United
Nations chief legal counsel, Hans Corell, in Tripoli for transport to the
Netherlands, where they will be tried by a panel of three Scottish judges
implementing Scottish law, but with no jury."' Two days later, after
their arrival in the Netherlands and formal extradition by Dutch
authorities to Scottish police on site at Camp Zeist, a military base
outside Utrecht, the suspects underwent a five minute hearing before a
Scottish sheriff, where they were formally charged with "murder,
conspiracy to murder and breaches of U.K. aviation law."2 The trial
is expected to take over a year." 3 Simultaneously, U.N. sanctions
against Libya were lifted upon the handing-over of the suspected
bombers."14

Had the ICC obtained jurisdiction over this case, a decade of
international political turmoil and the economic decline of a country
affecting all of its citizens could have been avoided. Indeed, one of the
proposals on the table was to refer the case of the Libyan bombers to the
International Court of Justice in The Hague which ruled in February
1999 that, although not a criminal court, it did have jurisdiction to hear

110. Id. See also, Judith Miller, How Suspects were Moved, Very Discretely, to Court,
N.Y. TIMES, April 7, 1999, at A8.

111. 1 Gordon Cram, Libyans Charged with Pan Am Lockerbie Murder, FIN. TIMES,
April 7, 1999, at 11.

112. Id. Under an interim agreement between the Netherlands and the U.K., 100 acres
at Camp Zeist actually become Scottish soil for the duration of the trial.

113. Id. If convicted, the suspects could face life imprisonment, and Libya would be
expected to financially compensate the relatives of the victims who perished in the attack, a bill
that the British Foreign Office speculated could reach several hundred million dollars. Id.;
Gordon Cramb, George Parker & Gautam Malkani, Lockerbie Bomb Suspects Flown in for
Murder Trial, FIN. TIMES (London), April 6, 1999, at 1. The costs for conversion of the Dutch
air base to suitable facilities, together with the trial itself (shared by Britain and the U.S.), is
estimated at $200 million. Marlise Simons, 2 Libyans Formally Charged in 1988 Pan Am
Bombing, N.Y. TIMES, April 7, 1999, at A8.

114. Simons, supra note 95. See U.N. SCOR, 53rd Sess., 3920th mtg., U.N. Doc.
S/RES/1 192 (Aug. 27, 1998) providing for automatic expiry upon notice from the Secretary-
General of Libya's compliance, and Letter from the Secretary-General Addressed to the
President of the Security Council, U.N. Doc. S/1999/378 (April 5, 1999), triggering the
suspension of sanctions.
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the case."5 One would surmise that the ICC, specially designed for
referrals of criminal cases, would have met the demands of Libya for a
neutral court and a fair trial while also meeting the demands of the U.S.
and U.K. for dispensing justice.

For purposes of ICC jurisdiction, a case for murder under Article 7(1)
crimes against humanity could be made against the Libyan bombers
because the facts of the case meet the initial threshold of a "systematic
attack directed against a civilian population, with knowledge of the
attack" and the secondary threshold of executing the attack "pursuant to
or in furtherance of a State or organizational policy to commit such
attack.""' 6 Libya's sponsorship of such terrorist acts is well known, and
evidence of it specifically exists in this instance by way of a fax
transmission." 7

IV. APPLICATION OF ARTICLE 12 JURISDICTION

The preconditions to the exercise of ICC jurisdiction over a suspected
criminal are contained in Article 12, which provides that a referral
triggering the ICC's jurisdiction can appropriately be made by a State
Party, or a Non-State Party that accepts ICC jurisdiction for a particular
crime, on whose territory the crime was committed or whose national is
suspected of committing the crime in question."' Moreover, the office
of the independent Prosecutor can only initiate its investigation on the

115. Stout, supra note 95.
116. See Rome Statute, supra note 7, at art. 7(1)(a) & (2)(a). The language requiring "a

course of conduct involving the multiple commission of acts referred to" could, however, be
problematic in this case since the actual murder was a single criminal act that resulted in the
deaths of 270 individuals. Nonetheless, it is feasible that a court could characterize the incident
as 270 separate acts of murder. Moreover, depending upon how the elements for the crime of
murder are eventually adopted when the Rome Statute is supplemented with elements to crimes
next year, multiple acts may not prove to be an obstacle.

117. Morris, supra note 96. The fax in reference was dispatched to Tripoli from the chief
of Libyan interests at the Saudi Arabian Embassy in London, Salaheddin Msallem, two months
after the bombing of Pan Am 103:

Our revenge has been taken for our martyrs of American aggtession by the slaughter
of the American and British imperialists. The American plane which crashed
included some of the savage American forces departing from Frankfurt to New York,
via London. In my name and that of my fellows, we congratulate the heroes who did
this act.
118. See Rome Statute, supra note 7, at art. 12.
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same basis." 9 Application of these Article 12 preconditions yields
mixed results in the cases of Pinochet, Ocalan and the Libyan bombers,
as the following table demonstrates:

Suspected Criminal State of Crime State of Nationality

Augusto Pinochet Chile Chile

Abdullah Ocalan Turkey I Iraq / Syria Turkish Kurd
Libyan bombers Scotland / U.K. I U.S. Libya

Because General Pinochet's crimes against humanity occurred in
Chile, and he is a national of Chile, only Chile can make an Article 12
referral, provided that it becomes a State Party through ratification or
accepts ICC jurisdiction in the Pinochet case. Realistically, it is
doubtful that Chile would make such a referral, preferring instead to
handle the matter internally through domestic judicial mechanisms.
However, if Chile were a State Party, then this would allow the ICC
Prosecutor the possibility of initiating an investigation.

Abdullah Ocalan's case is less clear. Ocalan's ethnicity is Kurdish,
although his political nationality is Turkish; consequently, Turkey would
be the State Party qualified to make an Article 12 referral based on
nationality. However, while the effects of Ocalan's crimes have been
felt mainly inside Turkish territory, his base of operations has been
headquartered in Syria, with PKK elements mostly stationed in northern
Iraq to launch operations inside Turkey. Thus, Iraq, which did not sign
the Rome Statute, or Syria could be plausible referral states under
Article 12, depending upon the elements as yet to be defined for the
delineated crimes against humanity and war crimes that Ocalan has
allegedly committed.

The Libyan bombers would be the most likely suspects to become
objects of an Article 12 referral from either a State Party or a Non-State
Party accepting ICC jurisdiction because, while their nationality is
Libyan, the commission of their crimes occurred on an American plane
over Britain. Article 12(2)(a) allows for referral by a registry State for

119. Id.
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an aircraft "if the crime was committed on board [the] aircraft."'' 0

Therefore, the U.S. or the U.K. would be empowered to make legitimate
referrals if they accepted ICC jurisdiction over the bombing of Pan Am
103.

While setting a significant precondition to state referrals, Article 12
does not limit the ability of the United Nations Security Council to make
referrals.' 2 ' Consequently, the Security Council could by-pass the
Article 12 preconditions and refer the Pinochet, Ocalan or Libyan
bomber cases to the ICC on its own accord. Similarly, the Security
Council has the power to forestall any case that is referred to the ICC or
initiated by the Prosecutor."2 Thus, there is a political check on the
operation of the ICC and its ultimate exercise of jurisdiction. Hypothet-
ically, the Security Council could refer genocide or war crimes cases to
the ICC against Slobodon Milosevic of Yugoslavia or Saddam Hussein
of Iraq, assuming the permanent five members of the Council withheld
their vetoes on such a referral.

A major negative effect of Article 12's provisions, however, is the
preclusion of participation in the ICC by the United States. The central
reason, among others, articulated by Ambassador David Scheffer for the
decision by the Clinton Administration not to sign the Rome Statute,
was the potential for broad and indiscriminate application of Article
12.23 Based on the unique position of the U.S. in the world, and its
active participation in international affairs on every continent around the
globe, a cautious approach to exposing Americans to criminal liability,
especially when the U.S. is a non-party to the Rome Statute, is under-
standable, as Ambassador Scheffer notes:

A fundamental principle of international treaty law is that only states that are
party to a treaty should be bound by its terms.... Under Article 12, the ICC
may exercise [jurisdiction over the nationals of a nonparty state] anywhere
in the world, even in the absence of a referral by the Security Council, if
either the state of the territory where the crime was committed or the state of
nationality of the accused consents.... It is simply and logically untenable
to expose the largest deployed military force in the world, stationed across
the globe to help maintain international peace and security and to defend

120. See Rome Statute, supra note 7, at art. 12(2)(a).
121. Id. at art. 12(2).
122. Id. at art. 16.
123. David J. Scheffer, The United States and the International Criminal Court, 93 AM.

J. INT'LL. 12 (Jan. 1993).
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U.S. allies and friends, to the jurisdiction of a criminal court the U.S.
Government has not yet joined and whose authority over U.S. citizens the
United States does not yet recognize.... The theory that an individual U.S.
soldier acting on foreign territory should be exposed to ICC jurisdiction if his
alleged crime occurs on that territory, even if the United States is not a party
to the ICC treaty and even if that foreign state is also not a party to the treaty
but consents ad hoc to ICC jurisdiction, may appeal to those who believe in
the blind application of territorial jurisdiction. But the terms of Article 12
could render nonsensical the actual functioning of the ICC."

Upon a closer reading of the Rome Statute, however, such fears prove
largely illusory. As acknowledged by the U.S., the principle of
complementarity contained in the Rome Statute, whereby primary
jurisdiction and primary investigatory powers rest with the state in
question, and secondary "back-up" jurisdiction and investigatory powers
rest with the ICC, has been offered as the solution to U.S. concerns.12

The problem with this rationale, according to the State Department, is
that even if the U.S. conducted its own investigation, the ICC could
decide by a 2-to-I vote that there was no genuine investigation and then
launch its own. 26 Even so, as all lawyers know, there is always an
element of guess-work to the administration of justice. Outcomes are
not certain, risks are inherent in the system, and this particular risk
seems to be a low one in the grand scheme of things.

Moreover, isolated acts, such as the rape of the twelve-year-old girl
in Okinawa by three U.S. servicemen in 1995,127 or the robbery and
attempted murder of a Japanese woman by a U.S. sailor in 1996,128
cannot be considered "crimes against humanity" as such because clause
2(a) of Article 7 requires the commission of the crime to be "in
furtherance of a State or organizational policy to commit such an
attack."' 29 Yet another impediment to the assumption of ICC jurisdic-

124. Id. at 18.
125. Id. at 19. In this regard, the ICC is less powerful than either of the ad hoc

International Criminal Tribunals for the Former Yugoslavia or for Rwanda, which exercise
concurrent jurisdiction, and consequently have primacy over national courts. Arsanjani, supra,
note 85, at 24 n. 13.

126. Scheffer, supra note 123, at 19.
127. Andrew Pollack, 3 U.S. Servicemen Convicted of Rape of Okinawa Girl, N.Y.

TIMES, March 7, 1996, at A10.
128. Reuters, Japan Sentences a U.S. Sailor in Robbery, N.Y. TIMEs, Dec. 5, 1996, at

A4.
129. See Rome Statute, supra note 7, at art. 7(2)(a).
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tion over an isolated act of rape or murder by a U.S. serviceman abroad
is the qualifier that the attack be "directed against [a] civilian popula-
tion."'

130

As early as 1948, the U.N. War Crimes Commission determined that
the term "population" referred to "a larger body of victims" than single
acts against individuals. 3' This view was supported by the decision of
the International Criminal Tribunal for the Former Yugoslavia in the
Tadi case, which found that crimes of a collective nature are implied,
thus excluding "single or isolated acts."' 32 Consequently, establishing
a viable case against U.S. servicemen abroad based on the commission
of crimes against humanity and asserting ICC jurisdiction is remote at
best.

War crimes are another area of criminal conduct where U.S. military
personnel could feasibly come under ICC jurisdiction prior to "armed
conflict" under Article 8(2)(a) or once a conflict has begun under Article
8(2)(b). However, clause 1 renders this eventuality highly unlikely, in
that it restricts ICC jurisdiction "in respect of war crimes in particular
when committed as a part of a plan or policy or as part of a large-scale
commission of such crimes.""' Clearly, it is neither the plan nor the
policy of the U.S. military to commit grave breaches of the Geneva
Conventions, nor is it likely that an American commander would
authorize and direct the large-scale commission of such acts.

As to U.S. concern that Article 12, as written, also threatens to create
a chilling effect on future humanitarian or peacekeeping missions
abroad,1 m if those missions are undertaken, as in the cases of Iraq or
Bosnia, under the authority of the U.N. Security Council, then it is
highly likely that the Security Council would utilize its power under
Article 16 to defer the investigation or prosecution, assuming that a
referral had been made. A less likely case for obtaining a deferral would
exist in a situation, such as the U.S. invasion of Panama in 1989 or the
recent NATO military intervention in Kosovo, where deployment is

130. Id.
131. Darryl Robinson, Defining "Crimes Against Humanity" at the Rome Conference,

93 AM. J. INT'L L., 43, 48 n. 23 (Jan. 1999).
132. Id. (citing Prosecutor v. Tadid, Case No. IT-94-1-T, 1652 (May 7, 1997)).
133. See Rome Statute, supra note 7, at art. 8(1).
134. Scheffer, supra note 123.
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taken unilaterally or collectively without the prior authorization of the
Security Council.

Nonetheless, it is plausible that the reasoning set forth by the Clinton
Administration was not so much the true belief of the Administration as
it was a political decision taken in Washington to appease Senator Jesse
Helms,'35 the powerful Chairman of the Senate Foreign Relations
Committee, which must approve U.S. participation in the ICC regime:

[] Helms, the heir to the isolationist Senators Bricker and Connally .... has
said that he is 'unalterably opposed to the creation of a permanent U.N.
criminal court' and that, if the diplomatic conference were 'to conclude a
treaty establishing such a court without a clear U.S. veto, it will be dead-on-
arrival at the Senate Foreign Relations Committee.'

Indeed, sometimes visionary foreign policy, such as joining the ICC,
is inevitably the victim of domestic political considerations, as wit-
nessed by President Wilson in his ultimately unfruitful efforts to bring
the United States into the League of Nations over the objections of the
Senate Foreign Relations Committee. Although it is disheartening when
politics can defeat such aspirations, all things considered, it is a small
price to pay, and occasionally a necessary result, for living in a free
democracy.

CONCLUSION

While the founding of an International Criminal Court was an
ambitious undertaking, requiring the efforts of 160 nations over several
years,' 7 its creation has been achieved. The United States, self-
described by its Secretary of State as "the indispensable nation,"'38 was
instrumental in this creative process and will continue to offer its
guidance in fleshing out elements of crimes and the drafting of
evidentiary and procedural rules through input on the Preparatory

135. Sean D. Murphy, ed., Contemporary Practice of the United States Relating to
International Law, 93 AM. J. INT'LL. 161, 186 (Jan. 1999).

136. Christopher Keith Hall, The Sixth Session of the U.N. Preparatory Committee on
the Establishment of an International Criminal Court, 92 AM. J. INT'LL. 548, 556 (July 1998)
(quoting Letter from Sen. Jesse Helms to Sec. of State Madeleine Albright (March 26, 1998)).

137. Robinson, supra note 131.
138. Michael Dobbs & John M. Goshko, Albright's Personal Odyssey Shaped Foreign

Policy Beliefs, WASH. PosT, Dec. 6, 1996, at A25.
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Commission.' 39 However, there will be no American judge appointed
to the bench due to the lamentable decision by the Clinton Administra-
tion not to sign the Rome Statute.140

Be that as it may, the long-heralded and much anticipated creation of
the ICC will, it is hoped, prove itself a workable body, capable of
providing the much-needed middle ground and neutral forum that was
sought by several parties in the cases of Augusto Pinochet, Abdullah
Ocalan, and the Libyan bombers. Of those three scenarios, without the
ICC in place, Pinochet's case grinds on through the endless British
extradition process, Ocalan's case, since his clandestine capture in
Kenya by Turkish forces, will be determined by a Turkish military
tribunal, likely to result in a guilty verdict, and the Libyan bombers will
finally come to justice ten years after the crime they are accused of
committing in a neutral country but with judges and applicable law from
the forum in which the crime was committed.

Clearly, the ICC would have offered a more predictable and reliable
process than such diplomacy-intensive ad-hoc solutions could ever hope
to achieve. This is particularly true as criminal law begins to follow the
globalization trends of business and politics. As Kofi Annan, Secretary-
General of the United Nations, has noted, the ICC constitutes a key
component of a coherent international judicial system that supports an
environment of international peace:

Peace and justice are indivisible. They are indivisible in the former
Yugoslavia, in Rwanda, and in all post-conflict situations where the dawn of
peace must begin with the light of justice. The international criminal court
is the symbol of our highest hopes for this unity of peace and justice. It is a
vital part of an emerging system of international human rights protection. It
will ensure that indicted criminals suspected of genocide in any country can
be tried and convicted.14 1

139. Arsanjani, supra note 85, at 42-43.
140. Scheffer, supra note 123, at 21.
141. Annan, supra note 1, at 365.

1999]




