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Overcoming Obstacles to the Effective
Implementation of International Environmental
Agreements
MICHAEL

J.

KELLY*

Foragony and spoil
Of nations beat to dust,
Forpoisoned airand tortured soil
And cold, commanded lust,
And every secret woe
The shuddering waters saw Willed andfulfilled by high and low Let them relearn the law.'
-

Rudyard Kipling (1865-1936), 1918

I. INTRODUCTION

The development and emergence of environmental legal agreements on the
international level is a uniquely late twentieth century phenomenon.2 As the
industrial revolution progressed over the past hundred and fifty years and
accelerated after World War H, the increasing and manifold problems of pollution
have grown exponentially. 3 Over time, the environmental degradation dilemma
has expanded beyond traditional national borders to become truly global in
nature. 4 Necessarily, solutions created to address these problems have evolved to
transcend state boundaries and become global as well. The result, and the main
vehicle for providing these solutions, is the international environmental agree-

ment.5
* Indiana University, B.A. '90, J.D. '94, Georgetown University, LL.M. in International & Comparative Law
'96. Mr. Kelly, formerly an attorney with the Indiana Department of Environmental Management, is currently
Director of the Legal Research, Writing and Advocacy Program at Michigan State University's Detroit College
of Law. Many thanks to Robert Dalton, Assistant Legal Advisor for Treaty Affairs, U.S. State Department and
Edith Brown Weiss, Professor of Law at Georgetown University for their valuable guidance in the development
of this paper. The views expressed herein are solely those of the author.
1. RUDYARD KIPLING, Justice (1918).

2. See Jutta Brunnee, Environmental Security in the Twenty-First Century: New Momentum for the
Development of InternationalEnvironmentalLaw?, 18 FORDHAM INT'L L.J. 1742, 1743 (1995).
3. RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES, Introduction to Part VI,
Law of the Environment (1987).
4. See EDITORS OF THE HARVARD LAW REVIEW, TRENDS IN INTERNATIONAL ENVIRONMENTAL LAW 9-10 (1992).

5. An international environmental agreement is typically a multilateral treaty negotiated by nation-states and
ratified by each separately according to their relevant domestic procedures. Under the principle of pacta sunt
servanda, each state is bound to abide by the obligations imposed on it by the treaty regime that it voluntarily
consents to join.
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Today, the international community is faced with ozone and biodiversity
depletion, potentially catastrophic climate change, desertification and deforestation, among other problems. It has been estimated that there are currently about
900 international agreements devoted exclusively or in significant part to addressing environmental issues.6 Although nations have been able to negotiate an
impressively extensive array of agreements, the effective implementation of
those treaties has been lacking. Consequently, while the number of treaties is
growing, so too are environmental problems; 7 and the overall condition of the
global environment is not improving as one would expect. 8 The obstacles
preventing effective implementation of these agreements are myriad, and range
from competing values to failed management strategies to scientific uncertainty.
This article traces the development of international agreements in response to
international environmental concerns from an historical perspective, and then
considers the various obstacles that stand in the way of effective implementation.
While many of these impediments overlap and in some cases help perpetuate
each other, still more are inherent in the system of international law making. An
in-depth assessment of the extraterritorial effect of domestic environmental
legislation and an exhaustive discussion of the plethora of environmental problems facing the world today are beyond the scope of this study. However,
illustrations using existing treaty regimes are integrated into the discussion where
possible.
While there has been an unprecedented spate of international environmental
agreements during the past twenty years, the ecological problems that these
treaties were meant to solve persists. Thus, the mere conclusion of a multilateral
agreement reflecting an international consensus on a given issue does not
necessarily mean that the issue will be properly addressed, rather it just means
that a consensus among nations was reached. Nonetheless, given the current
structure of the international community, treaty based regimes are the most
effective context in which to deal with thorny environmental challenges on a
global scale.
This article considers the both the obstacles to effective implementation of
such international environmental agreements and some of the options available

6. See EDITH BROWN WEISS, PAUL C. SzAsz & DANIEL B. MAGRAW, INTERNATIONAL ENVIRONMENTAL LAW:

BASIC INSTRUMENTS AND REFERENCES ix (1992).
7. See Geoffrey Palmer, New Ways to Make InternationalEnvironmental Law, 86 Am. J. INT'L L. 259 (1992).

Professor Palmer has debunked current methods of international environmental protection as ineffective:
Something better must be found if the environmental challenges the world faces are to be dealt with
successfully. Nearly twenty years after the Stockholm Declaration, we still lack the institutional and
legal mechanisms to deal effectively with transboundary and biospheric environmental degradation
.... Unless we devise a better way to make international law for the environment, future progress is
likely to be piecemeal, fitful, unsystematic and even random. Id.
8. See Matthew Werner, A New World Order in Environmental Policy Making? A Review of The State and
Social Power in Global EnvironmentalPolitics, 25 ENvTL. LAW 239, 242 (1995).
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for overcoming those impediments. After a brief narrative history of international
environmental treaties and the identification of underlying currents shaping this
world policy area, each section thereafter identifies an implementation problem
and a proposed solution. It is the goal of this study to bring together into one work
diverse areas of concern under the rubric of international environmental policy as
well as analyze the methodologies available for addressing them.
II.

UNDERLYING CURRENTS OF INTERNATIONAL ENVIRONMENTAL LAW

It is useful to briefly consider the development of international environmental
agreements from an historical perspective before delving into the obstacles that
prevent their effective implementation and enforcement. In this way, the trends
and pressures both emanating from and coming to bear on these treaty regimes
over time can be better understood. This section considers, not only the evolution
and design of international agreements, but also the on-going antagonism among
Northern industrialized states and Southern developing states concerning appropriate socio-economic development strategies.
A.

HISTORICAL DEVELOPMENT OF INTERNATIONAL ENVIRONMENTAL AGREEMENTS

Prior to 1900, international environmental agreements primarily dealt with
resource issues such as boundary water determinations, navigation on river
systems like the Rhine and Danube, and fishing rights in coastal areas. 9 They did
not concern themselves with pollution or ecological issues generally.' These
agreements were largely bilateral or covered only small regions." The years
leading up to the middle of the century began to yield international environmental
agreements that were somewhat broader in geographical scope, such as the 1911
Fur Seal Convention, 12 the 1916 Convention for the Protection of Migratory
14
Birds in the United States and Canada, 13 and the 1946 Whaling Convention.
However, these treaties, while multilateral, were limited in their application to
controlling the over-exploitation of a particular species of wildlife resource. 15
The common denominator among agreements concluded prior to the 1970s is
that they were designed to remedy environmental problems after a significant

9. See Edith Brown Weiss, InternationalEnvironmentalLaw: ContemporaryIssues and the Emergence of a
New World Order, 81 GEO. L.J. 675 (1993).
10. See id.
11. See Karen Litfin, Ecoregimes: Playing Tug of War with the Nation-State, in THE STATE AND SOCIAL
POWER IN GLOBAL ENVIRONMENTAL POLmCS 95, 103 (Ronnie L. Lipschutz & Ken Conca eds., 1993).

12. Treaty for the Preservation and Protection of Fur Seals, February 7, 1911, U.S.-Great Britain, 37 Stat.
1538.

13. Convention for the Protection of Migratory Birds, Aug. 16, 1916, U.S.-Great Britain, 39 Stat. 1702.
14. International Convention for the Regulation of Whaling, Dec. 2, 1946, 62 Stat. 1716, 161 U.N.T.S. 72.
15. See generally Litfin, supra note 11.
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amount damage had been done,' 6 much like common-law courts attempt to
redress wrongs after they have been committed. The long-range futility of this
strategy is inherent in its approach. In some cases, it may be too late to reverse
damage, such as in the case of extinct species or over-exploited resources. 17 A
shift giving rise to a new approach took place after 1972, such that environmental
treaties negotiated subsequently were preventive in nature.' 8 This gradual shift to
a more forward-looking perspective characterizes the development of international environmental agreements after that year.
A pivotal year for international environmental law generally, 1972 was when
the United Nations held the Conference on the Human Environment in Stockholm, Sweden. The decade immediately prior to the Stockholm Conference was a
turbulent one during which environmental movements emerged throughout the
Western industrialized nations and decolonization was rapidly spreading throughout the developing world. Both of these on-going events helped propel the
burgeoning United Nations toward calling a global meeting addressing both the
state of the environment and the challenges of development. In turn, the
Conference served as a springboard for not only the notion of modern, preventive
international environmental law, but also the ensuing North-South debate.' 9
B.

MODERN INTERNATIONAL ENVIRONMENTAL AGREEMENTS

The Stockholm Conference 20 is widely considered the "cocoon from which
the chrysalis of international environmental law emerged as a legal subject in its
own right."'', This was due to the placement of the biosphere under international
policy and law as an entity capable of being regulated, the creation of the United
Nations Environment Program 22 (UNEP), and the successful negotiation of the
16. See id.
17. See id. It may also be too late to reverse global trends like climate change, deforestation and
desertification.
18. Id. at 104. Examples of treaties manifesting this shift to a more preventive approach include the London
Ocean Dumping Convention, Dec. 29, 1972, 1046 U.N.T.S. 120, and the Montreal Protocol on Substances that
Deplete the Ozone Layer, Sept. 16, 1987, 26
19. The "North-South debate" refers to the conflicting views between Northern nations and Southern
nations on the inter-related topics of environmental protection and economic development. While industrialized
Northern states that have achieved a high standard of living generally encourage stringent environmental
protection and natural resource conservation, developing Southern states that have a relatively low standard of
living generally seek to promote economic development through natural resource exploitation and further
industrialization. This debate is discussed in more detail, infra, at section C. Note, "Northern" states are often
referred to collectively as "the West" in most socio-political jargon; this reference usually includes Japan.
20. One hundred and thirteen nations attended the Stockholm Conference out of the one hundred and
thirty-one nations who were members of the U.N. in 1972. The Soviet Union and East European states
boycotted the Conference to protest the exclusion of East Germany.
21. Lakshman Guruswamy, InternationalEnvironmental Law: Boundaries, Landmarks, and Realities, 10
& ENV'T. 43 (1995).

NAT. RESOURCES

22. United Nations General Assembly Resolution: Institutional and Financial Arrangements for International
Environmental Co-Operation (A/RES/2297(XVII) of Dec. 15, 1972).
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Stockholm Declaration.23 Although, the Stockholm Declaration24 is considered
non-binding "soft law,"' 25 the series of "Principles" which emerged set the tone
for the further development of international environmental "hard law" during the
following two decades.2 6
Among them, Principles 1 through 5 recognize collective responsibility to
future generations and create the general obligation to conserve natural resources.
Parallel to that, however, Principles 8 through 10 encourage speedy economic
and social development in underdeveloped countries emerging from colonial
rule. These seemingly competing goals are synthesized to some extent by
Principle 21, which provides:
States have, in accordance with the Charter of the United Nations and the
principles of international law, the sovereign right to exploit their own resources pursuant to their own environmental policies, and the responsibility to
ensure that activities within their jurisdiction or control do not cause damage to
the environment of other States or of areas beyond the limits of national
jurisdiction. 27

Note that the exploitation of natural resources is supposed to be done pursuant
to environmental policies, not development or economic policies. 28 Note also
that states are prohibited from causing transboundary pollution either into the
territory of other states or into the global commons. Interestingly, Principle 21 is
the only Principle in the entire Stockholm Declaration that has succeeded in
29
becoming recognized as customary international law.
Regarding the post-Stockholm quantitative expansion of environmental agreements, Professor Edith Brown Weiss of Georgetown University has observed,
"Modem international environmental law dates to approximately 1972 when
countries gathered for the United Nations Stockholm Conference ....

Since

then, there has been a rapid rise in international legal instruments concerned with
the environment, to the point that we are concerned today with developing new
means for coordinating the negotiation and implementation of related agreements, ..

,3o

As the number of international environmental agreements has increased since

23. See Guruswamy, supra note 21.
24. Declaration on the Human Environment, June 16, 1972, 11 I.L.M. 1416.
25. The term "soft law" is used to refer to international agreements or provisions thereof which are mainly
hortatory and not binding legally, though they may carry moral or political weight. Conversely, the term "hard
law" is used to refer to international agreements or provisions thereof which are legally binding and impose
rights and/or obligations which pertain to member states.
26. See Naomi Roht-Arriaza, PrecautionaryLegal Duties and Principlesof Modern InternationalEnvironmental Law, 21 COLUM. J. ENVTL. L. 183, 188-189 (1996) (book review).
27. Id.
28. See Guruswamy, supranote 21.
29. See WEISS, supra note 6, at 172.
30. Weiss, supranote 9, at 678-679.
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1972, so has their scope. 3 ' By and large, they have grown from bilateral local
regimes to multilateral global regimes. Over time, the design of these agreements
has evolved not in a linear fashion, as would be expected, but rather in a
multifaceted way. Modern multilateral environmental agreements may be specific and detailed, such as the Basel Convention; 32 they may be comprehensive,
33
resembling a civil code, such as the U.N. Convention on the Law of the Sea
(UNCLOS III); or they may build a general framework with provision for the
addition of later, more specific protocols, such as the Vienna Convention for the
Protection of the Ozone Layer,34 to which was added the detailed Montreal
Protocol.3 5
Each method of treaty design has inherent advantages and disadvantages.
More specific agreements limit their application to a smaller subject matter and
thereby avoid the risk of overlapping with other agreements, but they also must
be more formally amended or modified. Comprehensive treaties anticipate and
address many problems at once, and establish institutional organs to sustain their
operation; however, they require a Herculean effort to negotiate and the possibility of subsequent alteration is doubtful. Framework conventions tend to outline a
problem and provide imperatives for further action, but often fail to accomplish
their intended objectives 36 and recede over time if no protocols are forthcoming.
Nonetheless, the framework type of treaty design has become favored by the
international community to deal with environmental problems. For instance,
leading up to the negotiations on the Climate Change Convention, 37 the Intergovernmental Panel on Climate Change 38 (IPCC) reported:
A very broad international consensus has ... emerged in the IPCC ... on the

need for a framework Convention on Climate Change. Such a Convention
should generally follow the format of the Vienna Convention for the Protection
of the Ozone Layer, in laying down, as a minimum, general principles and

31. See id. at 679-680. "The scope of international agreements has expanded significantly since 1972: from
transboundary pollution agreements to global pollution agreements; from control of direct emissions into lakes
to comprehensive river basin system regimes; from preservation of certain species to conservation of
ecosystems .... "
32. Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their
Disposal, Mar. 22, 1989, 28 I.L.M. 657.
33. United Nations Convention on the Law of the Sea, Dec. 10, 1982, 21 I.L.M. 1261.
34. Vienna Convention for the Protection of the Ozone Layer, Mar. 22, 1985, 26 I.L.M. 1529.
35. Montreal Protocol on Substances that Deplete the Ozone Layer, Sept. 16, 1987, 26 I.L.M. 1550.
36. See Litfin, supra note 11, at 109-110. ("The Montreal Protocol ... is considered a far-reaching
agreement. Yet even with full compliance under the new revisions, another ten billion tons of CFC's will be
emitted into the atmosphere - an amount equal to half of all production historically.") Id.
37. United Nations Conference on Environment and Development: Framework Convention On Climate
Change, May 9, 1992, 31 I.L.M. 849.
38. The IPCC was established by the to develop the negotiating framework and quantify the scientific basis
for the Climate Change Convention.
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obligations. It should further ... contain provision for separate annexes/
protocols to deal with specific obligations." 39 [emphasis added]
In 1992, twenty years after the Stockholm Conference, the United Nations
again called for a gathering of states to address increasingly intractable environmental and development problems. The result was the U.N. Conference on
Environment and Development at Rio de Janero, Brazil.4 0 The two treaties that
emerged from the Conference, Climate Change and Biodiversity Conventions, 4 '
are designed in the framework fashion. Like Stockholm, the Rio Conference
resulted in a universal declaration, the Rio Declaration, 42 which is a listing of
Principles constituting "soft law." However, the Rio Declaration departs in its
emphasis from the balanced admonitions of the Stockholm Declaration, and tips
more in favor of economic development.
As U.S. Undersecretary of State for Global Affairs,4 3 David Wirth, former
Professor of Law at Washington and Lee University, notes:
The Rio Declaration as a whole rejects what can be regarded as a balance in the
Stockholm Declaration between a nascent right to environment on the one hand
and attention to development imperatives on the other .... Instead of a right to
environment, Rio Principle 3 identifies a 'right to development (that) must be
fulfilled so as to equitably meet developmental and environmental needs of
present and future generations.'"
Professor Lakshman Guruswamy, Director of the National Energy & Law
Policy Institute at Tulsa University, correctly points out that "[t]he obligation not
to cause transfrontier damage contained in Principle 21 of Stockholm was
weakened in Principle 2 of the Rio Declaration by the addition of crucial
language authorizing states 'to exploit their own natural resources pursuant to
their own environmental and developmental policies.' ,4 Consequently, the

39.

PANEL ON CLIMATE CHANGE, WORKING GROUP III LEGAL & INSTITUTIONAL
Report of the Topic Coordinators (Canada, Malta, and the U.K.) i (1990).
40. This conference, like Stockholm before it, was managed by Maurice Strong as Secretary-General, and
was widely attended by 170 nations, 100 of which sent their heads of state or government.
41. United Nations Conference on Environment and Development: Convention on Biological Diversity,
June 5, 1992, 31 I.L.M. 818.
42. Rio Declaration on Environment and Development, June 14, 1992, 31 I.L.M. 874.
43. The Office of the Undersecretary of State for Global Affairs was created within the U.S. State
Department by Congress at the request of President Clinton and Secretary Warren Christopher to inject
environmental considerations into daily State Department decisions and business. See Thomas W. Lippman,
INTERGOVERNMENTAL

MEASURES:

Christopher Puts Environment High on Diplomatic Agenda; Abuse of Natural Resources Imperils U.S.
Interests,Secretary of State Says, WASH. POST, Apr. 15, 1996, atA10.
44. David A. Wirth, The Rio Declarationon Environment and Development: Two Steps Forwardand One

Back, or Vice Versa?, 29 GA. L. REV. 599, at 614 (Spring, 1995).
45. Guruswamy, supra note 21 (emphasis added). Recall that the Stockholm Declaration only allowed
natural resource exploitation pursuant to environmentalpolicies, not development policies.
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stage was set after the Rio Conference for a prolongation of an existing
confrontation between North and South regardingthe correct degree of emphasis
to be given environmentalprotection versus economic development policies.
C.

THE PROBLEM OF NORTH V. SOUTH ON ENVIRONMENTAL ISSUES

From the Northern perspective, environmental protection was the key at both
Stockholm and Rio. Because Northern populations generally are more economically secure than populations in the developing world, quality of life issues play a
compelling role in society and politics. After a series of events during the 1960s
and 1970s, an environmental movement took root among the public that swept
Northern governments into establishing new laws addressing clean water, clean
air, and access to the courts for redress of environmental wrongs:
It may be obvious to economists that growing economic prosperity causes
societies to become more risk-averse. But such a prosaic explanation entirely
misses the missionary zeal that propelled both the environmental movement
and the liberalization of tort rules that occurred during the 1970s. The defining
events included Rachel Carson's Silent Spring [published in 1962], Earth day,
Los Angeles choking in smog, the Cuyahoga River catching on fire, and the
all-too-true
reports of asbestos shipyard workers dying of asbestosis and
46
cancer.

Galvanized by these and other environmental disasters, the resulting environmental movement registered its emphasis of ecological protection over other
domestic policies through political support for government action. It was during
this period that many of the environmental laws of the United States were
written,4 7 and the Environmental Protection Agency was created.4 8 Flowing from
this emphasis, Northern governments in turn registered their own emphasis on
environmental protection in the negotiation of international agreements.
Conversely, from the perspective of the newly independent nations, upward
socio-economic mobility of their states and people was the key issue for newly
independent states. This upward mobility was linked to exploitation of natural
resources: "The concept of sovereignty over natural resources in modern
international law developed during the period of decolonization as part of the
right of self determination.", 49 A useful example illustrating the competing
tensions presents itself by way of China and its production of coal-fired power
46. Edward W. Warren, Judge Leventhal's Revenge: The Courts as "Gatekeepers" of "Good Science" after
Daubert,PuB. INT'L. REv. 93, 95 (1994).
47. See, e.g., The Clean Air Act, 15 U.S.C.A. § 12et. seq.; The Clean Water Act, 33 U.S.C.A. § 1251 et. seq.;
The Safe Drinking Water Act, 42 U.S.C.A. § 21 et. seq.; The National Environmental Policy Act, 42 U.S.C.
§ 4321 et. seq.; and The Endangered Species Act, 16 U.S.C. § 1531 et. seq.
48. President Nixon signed the Environmental Protection Agency in 1973.
49. Ann Hooker, The InternationalLaw of Forests, 34 NAT. RESOURCES J. 823 (1994).
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plants:
China, with a third of the world's coal reserves, is commissioning an average of
one 1,000 megawatt coal-fired power plant every month to fuel its development. China's net emissions of carbon dioxide are now only half those of the
United States, a nation less populous and more wealthy. The approach to
climate change favored by more than twenty of the industrialized nations is,
however, to mandate reduction and stabilization of current carbon dioxide
emissions. For China, this presents the prospect of freezing its development if it
contributes to the solution of the problem created primarily by the industrialized world, whose wealth is based on fossil-fueled economies. A similar
dilemma is repeated throughout the Third World, which counts its resource
base as its only currency of growth.5 °
Consequently, when the international community first came together to address environmental and development challenges at the 1972 Stockholm Conference, the Northern states and the Southern states were approaching the issues
from different directions. Although each had an adequate grasp of the problems,
each also had opposing prescriptions for solving them. Predictably, the priorities
accorded by both strategies were opposite, and the arguments underlying the
competing rationales were very persuasive.
It has been understandably difficult for developing nations to justify prioritizing restrictive environmental policies, especially international ones, over domestic economic development policies. 5' Industrialized nations tend to engender
resentment in the developing world when they, having already attained a high
standard of living through exploitation of natural resources, call on the Third
World to refrain from exploiting their own natural resources. Moreover, the
Developed Nations cannot escape the assertion that they themselves who have
polluted most of the Earth, not the non-industrialized countries; yet it is the
Underdeveloped Nations that are asked to forego industrialization and thereby
pay the price for the previous development policies of the Developed Countries.
When India's Prime Minister, Indira Ghandi, stood to address the Stockholm
Conference, she did so from the perspective of underdeveloped nations. Her
speech eloquently summed up their collective thoughts:
The rich countries may look upon development as the cause of environmental
destruction, but to us it is one of the primary means of improving the
environment, of living, of providing food, water, sanitation and shelter, of

50. Jay D. Hair, Foreword to EDITORS OF THE HARVARD LAW REVIEW, TRENDS IN INTERNATIONAL ENvtRONMENTAL LAW 3 (1992).
5 1. See Ann Hawkins, Contested Ground: InternationalEnvironmentalism and Global Climate Change, in
THE STATE AND SOCIAL POWER IN GLOBAL ENVIRONMENTAL POLITICS, supra note 11, at 221, 224-28. "Future
global climate change has been a low priority for most developing countries. Other problems - political, social,
economic, and environmental - are generally regarded as more immediate and pressing." Id.
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making the deserts green and the mountains habitable ....When [the people]
themselves feel deprived how can we urge the preservation of animals? How
can we speak to those who live in villages and slums about keeping the oceans,
at the source?
rivers and the air clean when their own lives are contaminated
52
Environment cannot be improved in conditions of poverty.
This basic attitude continues today, and developing countries still view

environmental reports that list them as heavy polluters with suspicion or, in some
cases, outright hostility. For instance, when the World Resources Institute and
(UNEP) published the 1990-1991 edition of World Resources, which included a
"Greenhouse Index" listing the world's top fifty greenhouse gas emitters, Brazil,
India, China, and Indonesia were ranked among the top ten.53 Their response was
that the nature of their emissions was inherently different, and their "survival
emissions "should not be compared to the West's "luxury emissions. ,4
Principle 21 attempted to balance both interests for the twenty years prior to
the Rio Conference in 1992, when development finally overcame environmental
protection as a priority. Partly to neutralize the South's persuasive arguments and
assuage its own guilt, attain a greater degree of participation and compliance, and
offset the triumph of developmental over environmental policy, the North devised
a system of "carrots and sticks" to persuade the underdeveloped world to join
international environmental legal regimes.
Carrots are positive incentives that developed states use to lead developing
nations in the direction of increased environmental protection, and can be built
into treaties like the Montreal Protocol, the Biodiversity Convention and the
Climate Change Convention. Provisions in these agreements provide in varying
degrees for technical assistance, transfers of scientific and environmental technologies, and grants for infrastructure development.5 5 Indirect leverage can also be
used to bring developing states on board new international environmental
regimes. For example, "debt-for-nature" swaps can be financed by debt forgiveness or promises of future lending,56 and other economic incentives can

be engineered by international non-governmental organizations (NGOs) and

52. Michelle M. Vilcheck, The Controls on the Transfrontier Movement ofHazardous Waste from Developed
to Developing Nations: The Goal ofa "Level Playing Field," 11 Nw. J. INT'L L. & Bus. 643,670 (1991).
53. See Hawkins, supranote 51, at 234.
54. Id. at 234-35. India's Centre for Science and Environment harshly criticized the calculations contained in
the report:
Can we really equate the carbon dioxide contributions of gas guzzling automobiles in Europe and
North America or, for that matter, anywhere in the Third World with the methane emissions of draught
cattle and rice fields of subsistence farmers in West bengal or Thailand? Do these people not have a
right to life? But no effort has been made in WRI's report to separate the "survival emissions" of the
poor, from the "luxury emissions" of the rich. Just what kind of politics or morality is this which
masquerades in the name of "one worldism" and "high minded internationalism?"
55. See Weiss, supra note 9, at 692.
56. See Hawkins, supra note 51, at 227-28.
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implemented by institutions such as the World Bank or the International Monetary Fund (IMF).
On the other hand, negative incentives, referred to as "sticks," usually come in
the form of trade restrictions with nonparties, and these are typically provided for
in the agreement itself. For example, the Convention on the International Trade in
Endangered Species (CITES), 57 the Basel Convention, and the Montreal Protocol
all prohibit trade with nonparties in the subject regulated in order to prevent those
nonparty states from becoming havens for circumventing the objectives of the
agreement. 5 8 Daniel Esty, Senior Fellow at the Institute for International Economics and former EPA official, recently noted:
When developing countries refuse to divert limited resources from other fiscal
priorities and the industrialized world declines to subsidize the developing
world's' mitigation programs, the conflicts spill over into the trade realm.
Specifically, short on 'positive' leverage (i.e., financial aid), the North turns to
the 'negative' leverage of trade measures to reinforce its environmental
priorities.5 9

These carrots and sticks have been used in several combinations, and some
agreements like the Montreal Protocol may contain both. This is the tactic that the
North has chosen to balance the development imperative championed by the
South. As the North-South debate continues, so will the use of these persuasive
methods.
III.

OBSTACLES TO EFFECTIVE TREATY IMPLEMENTATION

Obstacles to the effective implementation of international environmental
agreements come in many forms. Some are obvious, such as the congestion of too
many agreements that result in uncoordinated and piecemeal application. Others
are subtle, such as the scientific uncertainty regarding various global ecological
trends and problems. This section identifies several barriers to environmental
treaty implementation, and analyzes their degree of intractibility as well as some
of the solutions that have been offered to alleviate their effects. However, this
listing by no means constitutes a complete catalogue of potential impediments;
rather, it considers the different forms in which such obstacles can arise. Each
section is structured to present first a problem that operates as an obstacle to
implementation, then a potential solution to overcome that problem. For instance,
the first section below presents the problem of treaty congestion followed by the
possible solution of the creation of an international environmental institution.

57. Convention on the International Trade in Endangered Species of Wild Fauna and Flora, Mar. 3, 1973,
27 U.S.T. 287, 993 U.N.T.S. 243.
58. See Weiss, supra note 9, at 692.
59. DANIEL C. ESTY, GREENING THE GATr: TRADE, ENVIRONMENT, AND THE FuTURE 25 (1994).
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A. THE PROBLEM OF TREATY CONGESTION

Professor Weiss has identified "treaty congestion" as an obstacle to effective
implementation of international environmental agreements. It flows from the
overwhelming number of environmental treaties that have proliferated since
1972.60 The sudden dearth of these instruments in the international arena, some
of them creating their own institutions, has hampered operational efficiency.
Moreover, the lack of a universally applicable or accepted standard for apportioning risk assessment, further impedes the efficient operation of these many legal
regimes. 61

1. Problem: The Clogging of International Arteries
Because of the number of environmental agreements, Professor Weiss asserts,
"there is a great potential for the additional inefficiency of overlapping provisions in agreements, inconsistencies in obligations, significant gaps in coverage,
and duplication of goals and responsibilities. ' ' 62 Of course, this problem is
partially mitigated by an application of the Vienna Convention on the Law of
Treaties.63 The Vienna Convention, which guides the formation, application, and
interpretation of treaties, provides that where treaties overlap, the later in time
rule generally operates for similar provisions. 64
Thus, if some of the provisions of two environmental treaties cover the same
area and the parties are the same, the most recent treaty prevails as to the similar
provisions but not as to the different ones. However, since most modem
environmental treaties are global, they are also necessarily multilateral, and there
is little chance that all of the parties to the numerous agreements are the same.
60. See Weiss, supra note 9, at 697-98.
61. See Id.
62. Id. at 699. This issue became apparent during the simultaneous negotiations on the Biodiversity
Convention and the Climate Change Convention.
63. Vienna Convention on the Law of Treaties Between States and International Organizations or Between
International Organizations, Mar. 21, 1986, 25 I.L.M. 543 (1986). Note, this Convention is more often referred
to in the context of international environmental agreements than its older cousin, the Vienna Convention on the
Law of Treaties Between States, because many modem international environmental agreements provide for
NGOs to be parties in some capacity.
64. See id. art. 30, which provides in relevant part:
1. The rights and obligations of States and international organizations parties to successive treaties
relating to the same subject-matter shall be determined in accordance with the following paragraphs.
2. When a treaty specifies that it is subject to, or that it is not to be considered as incompatible with,
an earlier or later treaty, the provisions of that other treaty prevail.
3. When all the parties to the earlier treaty are parties also to the later treaty but the earlier treaty is not
terminated or suspended ....the earlier treaty applies only to the extent that its provisions are
compatible with those of the later treaty.
4. When the parties to the later treaty do not include all the parties to the earlier one: (a) as between
two parties, each of which is a party to both treaties, the same rule applies as in paragraph 3; (b) as
between a party to both treaties and a party to only one of the treaties, the treaty to which both are
parties governs their mutual rights and obligations.
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Consequently, more complicated consideration must be given to applicability and
implementation.
Though the Vienna Convention is instructive for the above analysis, it does not
address the related problem of lack of coordination between institutions. Many
international environmental agreements create secretariats, scientific panels,
financial mechanisms, monitoring processes, dispute resolution procedures with
separate tribunals, and technical assistance programs. 65 Collectively, these disparate institutions are referred to as intergovernmental organizations (IGOs). The
problem of too many unprioritized goals is evinced by the lack of coordination
between the various regimes and IGOs.
For example, the following table compares the staffing and funding of several
secretariats that have been established by international environmental agreements: 66

TITLE OF TREATY

SECRETARIAT
STAFF

ANNUAL
BUDGET

CITES
Vienna Conv./ Montreal Prot.
Int'l Whaling Convention
Basel Convention

18
6
13
4

2.46 million (US)
2.30 million (US)
1.31 million (US)
0.68 million (US)

Source: U.S. General Accounting Office, GAO/RECD-92-43, 1992.

These are only a small portion of the many institutions created by the myriad
environmental treaties that exist today. Although the various IGOs have different
mandates, responsibilities, functions and goals, the underlying purpose shared by
all of them is enhanced protection of the global environment. However, because
each treaty has its own regime/secretariat, there are a lot of trains going in many
directions at the same time without the advantage of a switchman.
2. Possible Solution: A Centralized Institution
Not surprisingly, creation of a unifying supranational body has been proposed
to coordinate, monitor, and develop international environmental policy or coordinate the efforts of the many secretariats. Sir Geoffrey Palmer, Professor at
Victoria University of Wellington and former Prime Minister of New Zealand,
supports the proposal that was advanced in 1989 by New Zealand to the U.N.
General Assembly encouraging the creation of a World Environmental Council:
We would envisage the new Environmental Protection Council becoming the
point in the United Nations system which links the streams of economic and
65. See Weiss, supra note 9, at 700.
66. THE EFFECTIVENESS OF INTERNATIONAL ENVIRONMENTAL AGREEMENTS 16 (Peter H. Sand ed., 1992).
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environmental advice. It would perform the function that currently falls
between the cracks in the mandates of all existing organizations. It would have
responsibility for taking coordinated decisions on sustainable policies for
global environmental protection. It would be empowered to take binding
decisions .... But the key thing is that it should have power to act-not just
talk.67

Of course, Professor Palmer understands that his proposal is ahead of its time,
and realizes the extent to which nations still hold jealously onto their individual
notions of sovereignty. "Many nations, particularly the most powerful and
certainly the United States, are likely to be opposed to the creation of such an
organization. There appears to be a broad consensus among governments that the
creation of new institutions should be avoided when possible. ' ' 68 Although his
proposal has received support from diverse quarters, 69 on that final assessment,
he is particularly correct.
When confronted with the question of whether creation of a new supranational
institution to coordinate international environmental agreements is a good idea,
Sue Bineaz, Assistant Legal Advisor for Oceanic and Environmental Affairs at
the U.S. State Department, responded that it would be a "waste of time and
counter productive. ', 70 For Ms. Bineaz, the key question for any international
environmental proposal is whether it would better protect the environment. On
the issue of creating a centralized institution, the answer, according to Ms.
Bineaz, is categorically "no." Instead of putting together a new bureaucracy, she
believes that "going after specific issues is a better use of both time and
resources." 7 ' Naturally, without U.S. backing, such an institution could never
hope to work given the realpolitik of the current uni-polar structure in the
international community.
This view is not unsupported. Others have also debunked the idea of creating
an international environmental coordinating body, stating that "[r]eformers

67. Palmer, supra note 7, at 279.
68. Id. at 282.
69. See Jeffrey L. Dunoff, From Green to Global: Toward Transformation of InternationalEnvironmental
Law, 19 HARV. ENVTL. L. REV. 241, 268-69 (1995):
It is anomalous to rely on domestic legislatures to pass laws designed to protect interests located
outside the polity, such as global commons resources, which have no voice in that polity. Thus, a
global environmental body representing the interests of all parties involved is needed to provide the
collective good of the efficacious international environmental law. A new [institution] could assume a
role in the environmental sphere equal to that of the GAT'T in the trade area.
See also, EsTY, supra note 59, 78-79. ("To make the best environmental policies politically feasible and to
defend the long-term interests of all humankind in a healthy biosphere, the world needs GATT-like rules of
mutual forbearance to protect the environment and a supporting international body to manage global
environmental relations.")
70. Telephone Interview with Sue Bineaz, U.S. Department of State, Assistant Legal Advisor for Oceanic
and Environmental Affairs (Feb. 29, 1996).
71. Id.
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should abandon their search for a single entity with coercive enforcement power
and instead devote their efforts to the discovery of mechanisms by which [the
72
many] environmental [secretariats] can induce compliance with their decisions.
They actually view the duplication of efforts by several international environmental secretariats as a positive phenomenon, noting that "duplication may in some
cases lead to better policies through healthy competition and safety-net redundancy.", 73 However, this flawed reasoning assumes unlimited resources, wherein
duplication of effort might be beneficial. It ignores the reality that resources are
indeed limited, and should not be squandered on overlapping efforts.
Other international coordinating bodies have worked well. During the past
century the International Labor Organization, founded in 1919, has flourished,
and illustrates an institution in which policies and standards are succesfully
coordinated, varied interests come together, and member states are required to
present proposed legislation to their respective legislative assemblies. 74 Likewise, international trade regimes like the General Agreement on Tariffs and
Trade 75 (GATT) have been institutionalized and have grown strong over time.
Conversely, international environmental law is reflected only in a patchwork quilt
of treaties and customs between states. 76 It is a relatively new field of law, and
there are no supranational global institutions like the World Trade Organization
77
(WTO) with a clear mandate to carry agreed upon policies into effect.
Although UNEP attempts to serve as a clearinghouse for international environmental agreements, it fails to coordinate the various global and regional environmental efforts around the world7 8 and is not empowered with authority to act.79
Short of establishing an entirely new institution, the reformatting and strengthening of UNEP has been proposed by NGOs; 80 however, this too would likely be
72. HARVARD, supra note 4, at 126.

73. Id. at 127.
74. See Palmer, supra note 7, at 280. See also, Sand supra note 66, at 13.
75. General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A3, 55 U.N.T.S. 187.
76. See Weiss, supra note 9, at 707-708.
77. Alternatively, another type of international institution has been proposed by Judge Amadeo Postiglione
of Italy. He has proposed an International Court for the Environment to be structured along the same lines of the
International Court of Justice (ICJ). However, this proposed court would probably suffer from the same
afflictions emanating from sovereignty issues that the ICJ suffers. See Andrew F. Upton, The Big Green Stick:
Reducing InternationalEnvironmental Degradation through U.S. Trade Sanctions, 22 B.C. ENVTL. AnF. L. REV.

671,678 (1995).
78. See Weiss, supra note 9, at 700.

79. See Dunoff, supra note 69, at 272. Further, UNEP "is dependent upon voluntary contributions, and,
overall, lacks the authority and political clout to serve adequately as the lead international organization for the
protection of the global environment." Id.
80. See Li Xiguang, Group Exhorts U.N. to Restore Planet's Health; Report Includes List Of Global

Initiatives, WASH. POST, July 30, 1995 at A 18. The Worldwatch Institute issued its 1995 Annual Report:
Among other recommendations, the report ...calls for rebuilding and strengthening the modest
United Nations' Environment Program (UNEP) to a "full-fledged, operational agency" and increasing its funding. UNEP's annual budget of just over $100 million is comparable to that of many
non-governmental groups, including the Washington, D.C.-based National Wildlife Federation. Id.
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opposed by the U.S. on the same grounds as those stated by Ms. Bineaz resources could be better spent pursuing problems individually rather than
creating more bureaucracies.8,
Because of this interrelated network of difficulties: too many treaties, inefficient application, lack of coordination, and hostility toward creation of a new
international body, the goal of effective implementation suffers. Consequently, in
its totality, the "treaty congestion" problem identified by Professor Weiss does
present a significant obstacle to be overcome. Creation of an international body to
coordinate the efforts of the various secretariats, supervise treaty implementation
and enforcement, wield sufficient power to coerce compliance and channel funds
to solving prioritized environmental problems would be a significant and responsible step in the direction of overcoming treaty congestion.
B.

INTERNAL DIFFICULTIES FACED BY INDIVIDUAL STATES

Developed nations and developing nations each face unique challenges to the
implementation of environmental treaties. Basic difficulties, such as lack of
respect for the rule of law, "coercive conservatism" and technical and financial
problems tend to undermine effective implementation in developing countries.
Developed nations suffer from more "governmental" difficulties. Inadequate
translations into domestic law, politicization of environmental issues, and federalism questions to undermine effective implementations of environmental treaties.
At the outset of this discussion, it must be noted that the Vienna Convention on
the Law of Treaties does not allow for the argument that the operation of a state's
82
domestic law prevents it from performing its obligations under a treaty.
Nevertheless, there are many problems with the translation of international
environmental agreements into domestic law that can operate as significant
obstacles to their effective implementation. After all, it is at the municipal and
83
local level that the obligations contained in these agreements are carried out.
1. Developed Nations
a. Problem:Adequate Translationinto Domestic Law
Democracies that have non-integrated federal structures encounter special
problems with the effective implementation of international environmental
81. See also Upton, supra note 77, at 677-678. "[Nlational sovereignty principles, and the disregard of
international agreements that do not concur with the political goals of individual nations, are key determinants
of noncooperation in environmental problems .... [T]here is no immediate likelihood that individual states will
cede sovereignty in the interest of a universal approach to environmental protection."
82. See Vienna Convention, supra note 63, at Article 27(1): A State party to a treaty may not invoke the
provisions of its internal law as justification for its failure to perform the treaty.

83. See Guillermo J. Cano, TransboundaryFreshwaters,in THE EFFECIVENESS
MENTAL AGREEMENTS, supra note 66, at 302, 307.

OF INTERNATIONAL ENVIRON-
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agreements. For instance, in Germany, the Lander has general jurisdiction over
implementation of environmental laws, and in Belgium, each of the autonomous
regions must separately adopt environmental legislation. The relative degree of
federalism within each member state has proven to be a problem
concerning the
84
implementation of European Community environmental law.
The implementation problems faced by the European Community on the issue
of translation into domestic law serve as a regional microcosm representing the
same obstacles faced on the global level. Like many of the European states, the
Provinces of Canada control environmental policy. This federal structure recently
caused the partners to the North American Free Trade Agreement 8 5 (NAFTA) to
negotiate separate provisions for Canada in the context of the NAFTA Environmental Side Accord.8 6
For example, Annex 41 of the side accord contains many provisions pertaining
only to Canada. 87 The Annex's most important underlying principle, however, is
that each Canadian province must succeed to the accord separately. This is done
pursuant to signing the Canadian Intergovernmental Agreement. Canadian Environment Minister, Sheila Copps, explained that "[i]n Canada, the provinces have
jurisdiction in environmental matters, requiring the federal government to negotiate with each province on most environmental issues that don't involve federal
lands.... However, the provisions of the [NAFTA Environmental Side Accord]
do not come into effect until provinces with a combined gross domestic product
of 55 percent sign onto the Canadian Intergovernmental Agreement." 8 8 Ultimately, this problem causes implementation to be slow, uneven, and sometimes
contradictory.

84. Richard C. Visek, Implementation and Enforcement of EC Environmental Law, 7 GEO. INT'L ENvTL L.

Rev. 377, 393-394 (1995).
There are serious problems concerning both the speed and manner in which environmental directives
are transposed into the national laws of the Member States.... For instance, in Belgium the
transposal process is complicated by the fact that measures have to be adopted by the three
governmental regions within the country. Thus, while the environmental impact assessment directive
already had been transposed in Wallonia and Flanders, the Brussels-Capital region did not transpose it
into law until four years after the due date. A similar problem exists in Germany where implementing
measures often have to be adopted by that nation's sixteen constituent iegional states (Lander). Id.
85. North American Free Trade Agreement, Dec. 17, 1992, U.S.-Canada-Mexico, 32 I.L.M. 289, 605.
86. North American Agreement on Environmental Cooperation, Sept. 9-14, 1993, U.S.-Canada-Mexico, 32
I.L.M. 1480.
87. See id. at Annex 4 1.
88. NAFTA: Alberta Becomes First CanadianProvince to Sign Environmental CooperationAccord, Daily

Env't. Rep., (BNA) No. 162, at D-13 (Aug. 22, 1995). Thus far, only Alberta has signed the intergovernmental
agreement.
The Canadian Intergovernmental Agreement enables signatory provinces and territories to fully
participate in the implementation, management, and further elaboration of the [NAFTA Environmental Side Accord], including cooperative consultations, evaluations, and dispute resolution. In addition,
signatories will be able to initiate discussions and consultations on enforcement practices in Mexico
and the United States ....Id.
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Yet another problem is that of internal legislation itself. Depending upon the
internal political system of the individual state, treaties can be held hostage by
lawmakers as leverage to achieve other political ends, or they can be bogged
down in debates over economic resource allocation. This was done recently in the
United States, when Senator Helms (R - NC), Chairman of the Foreign
Relations Committee, apparently withheld votes on key treaties in order to pursue
political goals.8 9
Lack of legislation is a related problem. Many countries that are parties to
international environmental agreements simply never end up passing the necessary implementing legislation required to make the treaty effective. For instance,
it has been noted that "[t]he main constraint on the implementation of CITES in
each Party has been the need to create national legislation. Although this is an
obligation under [CITES], several countries have not complied .... Others have
legislation, lacking ...
only incomplete
0
9

means for sanctions against offend-

ers."
Consequently, while the Vienna Convention on the Law of Treaties does not
allow excuses for failure to implement treaty obligations based on internal
difficulties, they nonetheless arise, and do become obstacles to the effective
enforcement of international environmental regimes. The form these difficulties
take can range from institutional to systemic to political; however, the blocking
of effective implementation is a commonality shared by all.
b. Possible Solutions: Increased Federalismand Depoliticizationof
EnvironmentalIssues
Constitutional provisions and other domestic legal instruments may limit
available options [for environmental action]. Rigid political controls imposed
may prevent adjustments that experibecause of tensions among participants
9
ence would otherwise suggest prudent. '

Eliminating local sovereignty issues that cut along "federal-state-province"
lines through the conclusion of intergovernmental agreements or other constitutional innovations is necessary for the uniform application of domestic law to
implement an international environmental agreement. Although supranational
governing units such as the European Community still have some way to go in
this regard due to conflicting national tensions, federated states such as Canada
and Mexico can follow the U.S. model of establishing environmental controls at
89. See Editorial, Held for Ransom, WASH. POST, Dec. 17, 1995, at C6. Senator Jesse Helms used the START
II treaty to reduce nuclear arms in the U.S. and Russia and the Chemical Weapons Convention as leverage
against the Clinton Administration. Helms wanted the elimination of several foreign assistance programs in
exchange for a vote on the two treaties, as well as the nomination of eighteen ambassadors. A compromise was
eventually reached, and votes were held on the pending matters. Id.
90. Sand, supra note 66, at 82.
91. Weiss, supra note 9, at 684.
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the federal level as minimum standards which all states are required to follow. Of
course, each state in the United States retains the option of enacting stricter
environmental standards than the federal ones.
Depoliticization of environmental issues is another goal that, if reached, would
bring about increased consensus on effective implementation of environmental
treaties domestically. Nurturing the "green culture" that is currently developing
in the industrial states would facilitate this process. 92 Reaching a political
consensus that we and our progeny all have a direct long-term stake in a clean and
healthy environment, and that attainment of this goal should be an over-arching
theme in the way we live our lives is the first step toward significant behavior
modification that will alter consumerism and depoliticize the "environmental"
issue.93
2. Developing Nations
a. Problem: Lack of Respect for the Rule of Law
The lack of respect for the rule of law can also become an impediment to the
effective implementation of environmental treaties. This problem arises in
developing countries where an environmental policy agreed upon in the context
of an international environmental agreement must be enforced, but due to the
lack of respect for the rule of law by the general populace, 94 extra-legal means
must be employed to induce conservation. Merely passing implementing legislation has no practical effect because it is simply ignored by the population. This
problem flows from a fundamental flaw of assumption in the international treaty
system:
[Environmental] agreements assume that each nation-state, including those
which have only recently emerged from colonialism, has the capacity, the
internal legitimacy, and the will to manage all resources falling within its
territorial boundaries. The implication is that the nation-state should be able to
control the behavior of all users of all resources located within the state's
declared jurisdiction .... 95
Unfortunately, in many developing countries, when legislation fails to adequately control society's behavior, violent methods are often employed to
92. See Daniel Deudney, Global Environmental Rescue and the Emergence of World Domestic Politics, in
THE STATE AND SOCIAL POWER IN GLOBAL ENVIRONMENTAL POLITICS, supra note 11, at 280-301.

93. See id. at 280-301.
94. For example, since the 1970s, Kenya has been ruled by the dictator Moi. Because there is no meaningful
democratic process in Kenya, the people do not feel that they participate in the lawmaking apparatus. This lack
of participation undermines a respect for the law and the legitimacy of the government. See Andrew J. Heimert,
How the Elephant Lost His Tusks, 104 YALE L.J. 1473, 1500 (1995).
95. Nancy Lee Peluso, Coercing Conservation: The Politics of State Resource Control, in THE STATE AND
SOCIAL POWER IN GLOBAL ENVIRONMENTAL POLITICS, supra note 11, at 46-47.
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achieve that control. Such can be the case in the implementation of international
environmental agreements. Surmounting the obstacle of the ineffective rule of
law by violent means further undermines whatever respect for the rule of law
existed.
Exacerbating the lack of respect for the rule of law in many of these nations is
the arbitrariness of nation-state boundaries that define which governments
control which populations without regard to historic cultural identity. The
traditional tribal homelands of many indigenous people living in states that are
former colonies have been divided by arbitrary state boundaries that were drawn
by European powers during the colonial era.
The Masai serve as an instructive example. Their traditional range covers what
is now Kenya and Tanzania. During the colonial period, Great Britain controlled
Kenya and Germany controlled Tanzania. Consequently, a people with common
heritage were divided into two nation-states. The historical degree of this
arbitariness is appalling. For instance, Mount Kilimanjaro used to be located in
Kenya, until Queen Victoria at the turn of the century wished to make it a gift to
her German cousin, Kaiser Wilhelm II, at which time the borders were altered so
that the mountain (as well as the local people living around it) was transferred to
Tanzania, in which it is now located.
Given this genesis of the current state system in the developing world, many
populations in nation-states that are former colonies have minimal or no respect
for the rule of law as those laws are promulgated by governments of successor
states to the former colonies. From the local perspective, the illegitimacy of these
governments and their laws are inherent in their very existence. Of course, the
lack of meaningful democratic participation in decision-making compounds the
problem even further. Without the rule of law, these states then must resort to
extra-legal methods of treaty implementation.
b. Possible Solution: Coercive Conservationism
"Coerced conservation" is forced conservation, from the top down within a
political entity. It constitutes a rather brutal way around the obstacle of internal
non-implementation of environmental treaties due to the lack of respect for the
rule of law. Again, the most convincing example to illustrate this phenomenon is
the case of Kenya. A party to CITES, Kenya is home to many endangered species
of elephant and rhinoceros that are listed as protected under the agreement.96 To
protect these animals as well as to encourage a lucrative eco-tourist trade, Kenya
established a comprehensive national park system in the 1970's. Portions of this
park system displaced many of the local Masai people from their traditional
96. Kenya's wildlife laws can be found at: The Wildlife (Conservation and Management) (Prohibition on
Hunting of Game Animals) Regulations, 30 KENYA Gazette Supp. (May 20, 1977) (banning all game animal
hunting).
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homelands.97 With the protection of elephant and rhinoceros herds, together with
the ban on trade in ivory under CITES, ivory prices soared on the world-wide
black market, leading to a poaching epidemic.9 8 Although it has not been proven,
many implicate the displaced Masai in the poaching operations.9 9
Because legal methods could not reassert control over the situation to bring
about meaningful enforcement of CITES in the context of the ivory trade, the
Kenyan government empowered its national park sanctuary system by appointing
Richard Leakey, the famous paleoanthropologist, as Director of the Wildlife
Service in April, 1989, with a mandate to wage war against the poachers.
Leakey's rangers were armed with "shoot-to-kill" orders, and subsequently, over
one hundred poachers were killed.' 0 0
Interestingly, international and regional NGOs play into the Kenya story as
well. Professor Peluso notes that the environmental community sometimes
unwittingly encourages the use of violence by developing states such as Kenya
by calling for the "urgent" defense against over-exploitation of natural and
wildlife resources. 'o Furthermore, NGOs have been known to take a much more
direct role in this unique implementation process:
Leakey also asked the African Wildlife Federation [AWF] for assistance, which
AWF has provided, including airplanes and vehicles for anti-poaching patrols
in Tsavo National Park. Though it is a relatively small operation, AWF
occasionally takes a more direct role in coercive0 2 wildlife protection by
'mounting extra patrols when an emergency arises.' 1
The specter of international environmental organizations "running guns" to
corrupt anti-democratic Third World countries in order to implement international environmental agreements, and even participating directly in the violent
enforcement, is very disturbing to the Western mindset. Middle-class Americans
dutifully sending in their tax-deductible donations to environmental NGOs
probably do not envision that money going to fund night-goggles for counterinsurgency patrols. 03 This is especially true where the government may be using
the conservation excuse as a pretext to crack down on the local population for
other reasons.'°n
Coercive conservationism, though it was effective, is no longer practiced in
97. See Peluso, supra note 95, at 53.
98. See Bill Padgett, The African Elephant,Africa, and Cites: The Next Step, 2 IND. J. GLOBAL LEGAL STUD.
529, 538-40 (1995).
99. See Peluso, supra note 95, at 54.
100. See id. at 56.
101. Id. at 47. "Those who abhor state violence against its people are in some cases willing to turn a blind
eye to the practice of violence or the threat of violence when conservation for global common security is being
protected." Id.
102. Id.at 59.
103. This was one type of equipment provided to Kenya's anti-poaching team by AWE See id. at 59.
104. See id. at 59.
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Kenya. After Richard Leakey's aggressive program largely stamped out ivory
poaching, he was replaced as director by David Western in 1992.105 Western's
approach has been to encourage participation of the Masai in protecting endangered animals by distributing eco-tourism proceeds to them as dividends for their
cooperation.' °6 In this way, the local population has a vested self-interest in
helping to preserve the wildlife. The Masai appear to be responding favorably to
the new policy, and expanded nature reserves are planned for the future. 07 This
demonstrates the replacement of a negative "stick" incentive with a positive
"carrot" incentive. Hopefully, the latter will work as effectively as the former.
Coercive conservationism, while effective in the short-term for implementing
obligations incumbent upon states pursuant to international environmental agreements, is certainly not sustainable without the country in question skirting human
rights issues. More needs to be done to offset the obstacle of ineffective and
unrespected legal regimes by encouraging democratic and socio-economic reforms in developing countries, thereby overcoming the problem of the lack of
respect for the rule of law. In this way, the governments of such states will be
legitimized in the eyes of those they govern, and the state's laws will more likely
be followed without resort to positive or negative coercion.
3. Financial and Technical Difficulties
The more mundane and functional, nevertheless important, problems of
inadequate domestic financial resources and technical training undermine many
of the accomplishments attained at the international level in the form of mutual
agreement on substantive environmental issues. Consequently, the logistical
obstacles faced by environmental treaties at their inception can cause many of
them to emerge stillborn.
Professor Weiss observes that the treaty congestion problem plays an important role in helping to create this obstacle to effective implementation of
environmental treaties:
[Tlreaty congestion leads to overload at the national level in implementing the
international agreements. A country needs sufficient political, administrative,
and economic capacity to be able to implement agreements effectively. Today a
large number of international environmental institutions, including most pointedly the numerous secretariats servicing international environmental agreements, have some claim on the administrative capacity of national states. Even
industrialized states with well-developed regulatory mechanisms and bureaucracies show signs of being overwhelmed. 0 8
105. See James C. McKinley, Jr., Warily, the Masai Embrace the Animal Kingdom, N.Y. TIMES, Mar. 13,

1996, at A4.
106. See id.
107. See id.
108. Weiss, supra note 9, at 701-702.
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These difficulties are continually cited by Peter Sand, Principle Programme
Officer of the United Nations Conference on Environment and Development' °9
(UNCED), in his survey of the effectiveness of existing international environmental agreements. 10 For instance, in the context of the Convention on Long-Range
Transboundary Air Pollution,"' two chief factors negatively influencing successful implementation of the treaty are "the availability of financial resources,
and ... technical and scientific assistance." 1 2 This pattern is repeated throughout the survey.

a. Problem:Allocation of Scarce Resources
Given the high transaction costs associated with attending intergovernmental
sessions to negotiate these treaties and the fact that many negotiations occur
simultaneously around the world, countries with limited diplomatic and financial
resources have in some cases been forced to choose which conferences to attend,

or whether to attend them at all.' 13 Therefore, critical parties may be absent,
further undermining treaty goals.
Implementation is another matter altogether. Mr. Sand's 1992 UNCED report
cited resource allocation problems regarding CITES that are endemic for the
implementation of all such treaties:
Financial resources for implementation are often inadequate at the national
level, this limits not only the number of staff involved in the implementation of
CITES (in some countries only one or two persons are involved in implementation), but also the availability of communication equipment (fax/telex) and of
properly printed CITES documents ....

[And in,] many countries, . . . scien-

tists do not have easy access to the 4scientific data they need to make the
determinations specified in [CITES]. 1
While financial problems may be more specific to developing countries that
must carefully prioritize their domestic spending, technical problems such as lack

109.
1992.
110.
111.
112.
113.

UNCED was the official name of the U.N. Conference, popularly known as the Rio Earth Summit, in
See generally Sand, supranote 66, at 47.
Convention on Long-Range Transboundary Air Pollution, Nov. 13, 1979, 18 I.L.M. 1442.
Sand, supra note 66, at 133.
See Weiss, supra note 9, at 698.

A normal negotiation may require four or five intergovernmental negotiating sessions of one to two
weeks each during a period of eighteen months to two years. The Climate Convention negotiations
required six sessions of two weeks each in less than sixteen months .... Despite this very full and
expensive schedule of negotiations, the Climate Convention negotiations were only one of more than
a half dozen global or regional environmental agreement negotiations occurring more or less at the
same time. Id.
114. Malcolm J. Forster & Ralph U. Osterwoldt, Nature Conservation and TerrestrialLiving Resources, in
THE EFFECTIVENESS OF INTERNATIONAL ENVIRONMENTAL AGREEMENTS, supra note 66, at 83.
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of adequate training affect even the most developed nations. In a now famous
experiment conducted by the World Wildlife Fund (WWF), volunteers
declared or displayed a cactus to customs officials in several countries,
including the [U.K.], [U.S.S.R.], Switzerland, Germany, Sweden, Denmark,
and the [U.S.]. Despite the fact that virtually all cacti are protected ... under
CITES, no questions were asked by5 officials in any of these countries about the
species of the plant or its origins."'
b. Possible Solutions: "PolluterPays" and Increased Funding/ Training
Liability regimes have grown up to offset deficiencies in monitoring and
training due to lack of resources or technical ability. Such mechanisms can exact
a personal price for environmental harm, and therefore act as a disincentive to
create ecological damage in violation of an agreement6 providing for strict or
limited liability, compulsory insurance, or civil claims. 1
Consequently, international environmental regimes adopting some form of
liability provision, such as the Convention on Civil Liability for Oil Pollution
Damage" 17 and the protocol currently underway to establish liability provisions
for violation of the Basel Convention, serve the dual purpose of promoting
immediate environmental protection through risk-averse behavior modification
while simultaneously encouraging economic development.
Of course, increased training and funding are required in equal combinations.
NGO's are increasingly making themselves available to train those charged with
carrying out the domestic law that implements international environmental
agreements. Moreover, new innovative methods of funding are being created. In
1990, the Global Environmental Facility (GEF) was instituted within the World
Bank as a working "green fund" to channel much needed financial resources into
good, regardless of which
areas where they would do the most environmental
18
treaty regime initially addressed the problem.'

115. Padgett, supra note 98, at 537.
116. See Giinther Doeker and Thomas Gehring, Liabilityfor Environmental Damage, in THE EFFECTIVENESS
OF INTERNATIONAL ENVIRONMENTAL AGREEMENTS, supra note 66, at 392, 393. Professor Doeker of the Free
University of Berlin explains how the liability regimes work:
[L]iability conventions are construed to allocate economic risks. To the extent that they allocate
economic costs of activities to risk-creators, they reflect the Polluter-Pays Principle. Generally, the
principle of strict liability provides an incentive to minimize risks; liability regimes therefore seem to
have an immediate impact on environmental protection. In so far as they remove legal and economic
constraints from industrial activities that are generally considered benign, they also have a direct
impact on development. In balancing the two goals, they attempt to integrate the two important
elements of environment and development. Id.
117. Convention on Civil Liability for Oil Pollution Damage, November 29, 1969,973 U.N.T.S. 3, 16 I.L.M.
617.
118. See Hawkins, supra note 51, at 288 and Weiss, supra note 9, at 701.
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C.

COMPETING VALUES BETWEEN TRADE AND THE ENVIRONMENT

Any discussion of the inherent differences between free trade and environmental protection leads into a realm of controversy that is based upon competing core
values," 9 much like the North-South debate. Each necessarily prevents the
unfettered growth of the other:
Trade liberalization viewed through the environmentalists' lens seems to invite
increased pollution, lost regulatory sovereignty, an anti-environmental counterforce driven by the desire for jobs and profits, and policy-making by obscure,
unaccountable, business-oriented international bureaucrats. Similarly, free traders regard the agenda of some environmentalists with distrust .... In particular,
the trade world sees a danger that new forms of protectionism ... will emerge

in the guise of politically attractive environmentalism. Moreover, many free
traders fear that the use of trade penalties to enforce environmental agreements
or, worse yet, to promote unilaterally determined environmental choices will
0

break down the already fragile international trading regime. 12
1. Capitalism v. Conservationism

Since the fall of the Berlin Wall and the ending of the Cold War, capitalism has
emerged as the dominant economic system on the planet. Even China, one of the
last communist strongholds, is instituting capitalist economic reforms and freer
trade practices.' 2 ' Not unexpectedly, as a result, trade regimes between states
have broadened to further strengthen the world's market economies. To encourage market growth, capitalist philosophy calls for the exploitation of renewable
and non-renewable natural resources, their refinement into manufactured products, and their sale in the competitive public forum.
However, every step in this economic process aggravates the goals of environmental protection. Exploitation of non-renewable natural resources runs counter
to the philosophy of conservation. Refinement into manufactured products results
in greater industrial pollution. And sale in the public forum necessitates distribution systems which require transportation systems that bum fossil fuels, thereby
both exploiting non-renewable natural resources and adding to the pollution
problem at the same time.
The competing emphasis between capitalism and conservationsim is largely
one between economic development and environmental protection. Note, this is

119.

See Alberto Bemabe-Riefkohl, "To Dream the Impossible Dream": Globalization and Harmonization

of Environmental Laws, 20 N.C. J. INT'L L. & COM. REG. 205, 206 (1995). "[M]any environmentalists consider
the current trend to expand free trade to be a threat to the environment, while, in contrast, proponents of free
trade view environmental regulation as a threat to economic expansion." Id.
120. EsTy, supra note 59, at 2.
121. China has even created a modest stock exchange in Shanghai. See generally Daniel Henninger, Where
Are Shanghai's Bulls and Bears?, WALL ST. J., Jan. 18, 1996, at A 14.
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the same dynamic underlying the North-South debate between developing and
developed countries. However, in the context of free trade versus environmentalism, the conflict is not subject to easy geographic characterization. Moreover, an
interrelated dynamic is at work. While countries must reach a level of development capable of promoting conservation, the risk of over-exploitation to reach
that level leaves them with no appreciable non-renewable natural resources.
While the adverse effects of capitalism are readily apparent from an environmental perspective, the adverse effects of environmentalism on free trade are
much more subtle. 2 2 Restrictive environmental policies can take the form of
non-tariff barriers to trade. Such was the case of the Tuna-Dolphin dispute in
1991 between the United States and Mexico, where the issue came down to the
extraterritorial effects of a domestic environmental law that restricted importation, and thereby free trade, of tuna products.
Under a federal court order requiring compliance with the Marine Mammal
Protection Act 2 3 (MMPA), the Bush Administration was required to impose an
embargo on all yellowfin tuna and tuna products from nations whose harvesting
methods killed an excessive number of dolphins through the use of purse-sein
nets. 2 4 Mexico challenged the U.S. embargo as an illegal barrier to free trade
under the trading regimes established by GAT, and a dispute resolution panel
was formed to hear the case. The panel
determined that the MMPA was a barrier
25
'
rules.
GATT
of
violation
in
to trade,
However, because Mexico was pressing the U.S. Congress to view NAFTA
favorably, it did not bring the panel finding to a vote before the entire GATF
conference, and therefore, no enforcement action was taken.' 2 6 Nevertheless,
both the precedent and the implication were clear: domestic environmental laws,
though not directly intended to frustrate trade regimes, should not be applied in
such a way as to hinder international free trade.

122. This is in the context of the effect of domestic environmental legislation on international trade. Trade
restrictions emanating from international environmental treaty regimes such as CITES and the Basel Convention are not so subtle. For a discussion of such restrictions imposed by environmental treaties see James 0.
Cameron et al., Relationship Between Environmental Agreements and Instruments Related to Trade and
Development and QuantitativeRestrictions in Existing InternationalEnvironmentalAgreements: A Summary of
Their Use and Compatibility with the GATT, in THE EFFECTIVENESS OF INTERNATIONAL ENVIRONMENTAL
AGREEMENTS, supra note 66, at 475-89.

123. 16 U.S.C.A. § 1361 (1994).
124. See Michael J.Kelly, The EnvironmentalImplications of the North American Free Trade Agreement, 3
IND. INT'L & COMP. L. REV.361, 374 (1993).
125. See id.
126. Under the old GATT rules, consensus adopting a panel determination had to be requested by the
winning party for enforcement to occur. However, under the new WTO rules, consensus is deemed to occur if no
party affirmatively objects to a panel determination. See Advisory Committee on Trade Policy and Negotiations,
Report to the President, the Congress and the United States Trade Representative Concerning the Uruguay
Round of Multilateral Trade Negotiations on the General Agreement on Tariffs and Trade, 147-49, 152-53
(1994).
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Moreover, because of the existence of international trade institutions such as
GATT and the resulting WTO, international trade regimes enjoy a perceived
priority over international environmental regimes, where no such parallel institution exists. On this point, Karen Litfin, Professor of Political Science at the
University of Washington, notes:
[C]ontemporary economic institutions are virtually guaranteed to contribute to
the destruction of the environment. Consider the postwar trade regime under
GATT. The priority given to creating a liberal trade order means that national
pollution controls can be restricted on the grounds27that they present non-tariff
barriers to trade, both in industry and agriculture. ' .
On the international level, environmental treaties that incorporate potential
trade restrictions, such as the Basel Convention, CITES, or the Montreal
Protocol, can conflict with free trade regimes such as GATT. Consequently,
operation of international trading regimes against environmental protection
policies can be considered an obstacle to the implementation of the environmental treaties.
2. Possible Solution: NAFTA Environmental Side Accord
The NAFTA Environmental Side Accord 28 is an attempt to ameliorate the
conflicting tensions between freer international trade and increased environmental protection. To begin, Article 3 recognizes the right of each Party to establish
its own level of domestic environmental protection, but at the same time
mandates that "[e]ach Party shall ensure that its laws and regulations provide for
high levels of environmental protection and shall strive to continue to improve
those laws and regulations." 129 This generalized language arguably tackles the
potential problem of downward mobility of environmental laws in an attempt to
attract business relocation. Article 5 requires that the Parties shall "effectively"
enforce their own environmental laws and ensures that "judicial, quasi-judicial
0
or administrative enforcement proceedings" are available to provide remedies. 13
This article is buttressed by Article 7's procedural guarantees of "fair, open and
equitable" proceedings that comply with due process of law, are open to the
public, safeguard responsive pleadings and encourage uncomplicated proce3
dures. ' '
Part Three of the NAFTA Environmental Side Accord provides for the
institutions and the real means of participation for private groups to help ensure
127. Litfin, supra note 11, at 107-108.
128. NAFTA Environmental Side Accord, supra note 86.
129. Id. art. 3: Levels of Protection.
130. Id. art. 5: Government Enforcement Action.

131. Id. art. 7: Procedural Guarantees.
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that enforcement occurs. Nonetheless, as one author puts it, the political realities
cannot be extricated from the legal process:
[T]he parties retain the power to impose political limitations on the complaint
process. However, here the political controls are more subtle. The council and
secretariat are creatures of the three governments, which select the members of
the council and then, through the council, the executive director of the
secretariat, who in turn appoints the staff of the secretariat. Whether an NGO
complaint that did not have the support
of a member government would be
1 32
allowed into the process is doubtful.
Structurally, the Commission for Environmental Cooperation is the organ for
implementing the side accord. 133 The Commission is divided into three func34
tional organs: a Council, a Secretariat and a Joint Public Advisory Committee. '
The Council is comprised of cabinet-level representatives of the Parties. ' 35 It
serves as the governing body of the Commission. 136 The Secretariat serves as the
executive arm of the Commission under the Council.' 37 It was envisioned to be
the active supranational body of the Commission, with the Council serving as a
brake on its activities. In this way, the national governments avoided relinquishing unfettered latitude on trade-environmental matters to the Secretariat. The
Joint Public Advisory Committee is an acknowledgement of the idea of public
participation. Its mandate is to provide the Council and Secretariat with advice
on
38
any matter within the scope of the NAFTA Environmental Side Accord.
The key provisions that allow for direct citizen involvement in the enforcement process are found in Article 14. It begins:
The Secretariat may consider a submission from any non-governmental organization or person asserting that a Party is failing to effectively enforce its
environmental law, if the Secretariat finds that the submission: (a) is in writing
in a language designated by that Party in a notification to the Secretariat; (b)
clearly identifies the person or organization making the submission; (c)
provides sufficient information to allow the Secretariat to review the submission, including any documentary evidence on which the submission may be
based; (d) appears to be aimed at promoting enforcement rather than at
harassing industry; (e) indicates that the matter has been communicated in
writing to the relevant authorities of the Party and indicates the Party's

132. Jack 1. Garvey, Trade Law and Quality of Life: Dispute Resolution under the NAFTA Side Accords on

Labor and the Environment, 89 AM. J. INT'L L. 439, 446 (1995).
133. See NAFTA Environmental Side Accord, supranote 86, at Article 8: The Commission.
134. See id.

135.
136.
137.
138.

See id. art.
See id. art.
See id. art.
See id. art.

9: Council Structure and Procedures.
10: Council Functions.
11: Secretariat Structure and Procedures.
14: Submission on Enforcement Matters.
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response, if any; and (f) is filed by39 a person or organization residing or
established in the territory of a Party.'
Note the extensive discretionary authority given the Secretariat. First, it has the
option to simply not consider a submission. This can be done without the
Secretariat justifying its decision. Second, if it does decide to consider a
submission, it may only do so if the submission successfully jumps the hurdles
laid down in subsections (a) through (f). Third, the procedural hurdles themselves
are riddled with discretionary findings such as the "clearness" of the submitters'
identification, the "sufficiency" of the information, the "appearance" of harassment, and the indication of communication to the relevant Party. Finally,
subsection (f) by its own terms limits submissions to the territories of the Parties
in which they are located. For instance, an Arizona environmental group cannot
submit against Mexico for allowing raw sewage to drain into the Rio Grande.
Therefore, transboundary pollution submissions are precluded.
If the submission survives the initial battery of hurdles, it then proceeds to the
next section wherein the Secretariat must determine whether the submission
merits requesting a response from the Party. Here, the submission encounters
another obstacle course of guidelines which the Secretariat "shall" consider in
making its determination:
.... whether: (a) the submission alleges harm to the person or organization
making the submission; (b) the submission, alone or in combination with other
submissions, raises matters whose further study in this process would advance
the goals of this Agreement; (c) private remedies available under the Party's
law have been pursued; and (d) the submission is drawn exclusively from mass
0
media reports. 14
Should the Secretariat decide, again at its discretion, to request a response, it
forwards the submission to the Party. Then the Party advises the Secretariat on
whether the matter is the subject of pending litigation, in which case the
14 1
submission dies, or of any other matter it wishes the Secretariat to know.
Article 15 then allows the Secretariat to eventually decide, though no time limit is
imposed, whether the submission warrants the development of a "factual
record," and if so, it must secure the permission of the Council to proceed by a
42
two-thirds vote. 1
With the Council's permission, the Secretariat then develops a draft factual
record. Article 15 requires the Secretariat to consider any information furnished
to it by a Party, but has the option of not considering information furnished by

139.
140.
141.
142.

Id.
Id.
See id.
See id. art. 15: Factual Record.
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NGOs or persons. 143 Upon completion of the draft factual record, the Secretariat
submits it to the Council, and any Party may submit within forty-five days. The
Secretariat then makes appropriate revisions, and submits a final factual record to
the Council.'" The Council then may decide, by
a two-thirds vote, whether to
45
make the final factual record publicly available. 1
Note, making "the final factual record publicly available" neither means nor
requires the Council to actually publish the factual record - only to make it
available. Thus, in practice, an NGO would have to find and publish the factual
record at its own expense in order to generate public pressure necessary to bring
about a policy change resulting in the Party's enforcement of its environmental
laws. To even contemplate publicizing the factual record, an NGO must hope the
Council decides to exercise its discretion and make the finding publicly available.
Beyond these procedures, the petition process goes no further. 146 If a private
party wants to instead challenge another country on similar grounds, it has two
options. The first option is to persuade a NGO from the other country to bring a
petition and then join in as one of several submitters. 14 7 The second option is for
the party to persuade its own country to begin the dispute resolution process
provided for in Part Five.
Should a NGO be successful at persuading its government to bring a case
against another NAFTA Party, the procedure begins with Article 22. The Article
22 provision significantly raises the bar a Party must hurdle before the process
can commence. The Party bringing the case must allege that "there has been a
persistent pattern
of failure by that other Party to effectively enforce its environ48
mental law." '
The process begins when the alleging Party submits written requests for
consultations. If the matter is not resolved through consultations, a special session
of the Council may be requested. 149 At the end of Article 23, a noteworthy
143. See id.
144. See id.
145. See id.
146. "Critics have questioned the CEC's effectiveness under Articles 14 and 15 to reverse government
actions that could negatively impact the region's environment. CEC representatives respond that most of the
tri-national organizations' success will lie on behind-the-scenes pressures to each government." NAFTA:
Commission to Decide on Petition Alleging U.S. Cuts in ESA Funding Violate Side Pact, Daily Env't Rep.
(BNA) No. 155, at D-9 (Aug. 11, 1995)[hereinafter BNA].
147. This was done for the Endangered Species Act submission [discussed below] in 1995. See Cheryl
Hogue, NAFTA: Commission Will Not Investigate Claim that U.S. Failing to Enforce ESA, Daily Env't Rep.
(BNA) No. 187, at D-15 (Sept. 27, 1995).
Five environmental groups in the United States and Mexico on July 5 asked the Commission on
Environmental Cooperation (CEC) ... to investigate their claims .... Filing the petition for the
investigation were the Biodiversity Legal Foundation, Consejo Asesor Sierra Madre, Forest Guardians, Greater Gila Biodiversity Project, and the Southwest Center for Biological Diversity.
148. NAFTA Environmental Side Accord, supra note 86, at art. 22: Consultations (emphasis added).
149. See id. art. 23: Initiation of Procedures. Note, the time period for consultations may be other than 60
days if the consulting Parties so agree.
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provision appears: "Where the Council decides that a matter is more properly
covered by another agreement or arrangement to which the consulting Parties are
party, it shall refer the matter to those Parties for appropriate action in accordance
with such other agreement or arrangement." -50
The text of this conditional mandate suggests that if a separate international
agreement exists between the two disputing parties concerning the environmental
matters at issue, their proper recourse is through the mechanics of that agreement
instead of the NAFTA Environmental Side Accord. This interpretation is buttressed by Article 40, which states that "[n]othing in this Agreement shall be
construed to affect the existing rights and obligations of the Parties under other
international environmental agreements, including conservation agreements, to
which such Parties are party."' 5 ' Consequently, if a dispute arises concerning
anadromous fishing stocks in the Gulf of Maine between Canada and the U.S.,
assuming the U.S. has ratified the Law of the Sea Convention,1 52 that treaty
would govern resolution of the dispute.
Article 40 also arguably broadens the scope of NAFTA's Article 104. There,
the Parties agreed that in the event of an inconsistency between NAFTA and
CITES, the Montreal Protocol, or the Basel Convention, the environmental
treaties prevail provided that 53the alternative least inconsistent with the other
provisions of NAFTA is used.'
Ultimately, if the dispute cannot be settled by any other means, it can go to
arbitration. Because there have been no arbitrations to date, this article will not
analyze those extensive procedures. Three petitions have been brought under the
Article 14/15 petition process. The first petition filed concerned the Endangered
Species Act (ESA). 154 The submission was made on July 5, 1995 by Earthlaw, an
NGO at the University of Denver College of Law, on behalf of five environmental groups in the U.S. and Mexico,' 55 complaining that a rider attached to an
appropriations bill, signed into law by President Clinton, included "a provision
that suspends listings of threatened and endangered species and designations of
critical habitat under the ESA" for the remainder57of the 1995 fiscal year.' 56 This
provision is referred to as the ESA Moratorium. 1
The ESA Moratorium was allegedly a failure by the United States to enforce its
environmental law.' 58 The rationale for this argument rested on a narrow reading
150. See id.
15 I.
ld. art. 40: Relation to Other Environmental Agreements.
152. United Nations Convention on the Law of the Sea, 21 I.L.M. 1261 (1982). UNCLOS III has extensive
environmental provisions. Anadromous stocks are directly governed by Article 66.
153. See NAFTA, supra note 85, at art. 104: Relation to Environmental and Conservation Agreements.
154. 16 U.S.C. §§ 1531-1544 (1973); see BNA, supra note 146.
155. See Jay Tutchton, The Citizen Petition Process under NAFTA 's Environmental Side Agreement: It's
Easy to Use, but Does it Work?, 26 ENvTL. L. REP. 10018 (1996).
156. Hogue (BNA), supra note 147.
157. See generally Tutchton, supranote 155.
158. Id.
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of Article 3, which recognizes "the right of each Party to establish its own levels
of domestic environmental protection and environmental development policies
and priorities, and to adopt or modify accordingly its environmental laws and
regulations." 15 9 The submitters asserted that "the United States had not modified
or amended the ESA through the ESA Moratorium; rather Congress had simply
suspended the Act's enforcement." 160
The Secretariat did not agree with this characterization in the opinion letter it
issued on September 25, 1995. After concluding that the submission did in fact
meet all of the initial procedural hurdles laid out in Article 14(1), the Secretariat
moved on to Article 14(2) considerations to determine if the submission warranted a requested response from the United States.' 6 ' There, they decided that
the submission failed, and a response would not be requested:
The enactment of legislation which specifically alters the operation of preexisting environmental law in essence becomes part of the greater body of
environmental laws and statutes on the books. This is true even if pre-existing
law is not amended or rescinded and the new legislation is limited in time. The
Secretariat therefore cannot characterize the application of a new legal regime
as a failure to enforce an old one.... For the foregoing reasons, the Secretariat
will not request
a response from the government of the United States of
62
America. '

Earthlaw characterized a potential "legislative loophole" flowing from the
opinion's reasoning:
[T]he Secretariat has effectively exempted all legislative actions from the
[Agreement's] promise of effective enforcement of environmental laws. This

blanket 'legislative exception' will no doubt swallow the effective enforcement

'rule.'... By distinguishing legislative failures to effectively enforce environmental laws from executive or administrative
failures, the Secretariat has
63
1
difference.
a
without
distinction
a
created
The second petition, filed on August 30, 1995, was the National Forest

Logging Case. The complaint by the Sierra Club Legal Defense Fund alleged that
a rider attached to the 1995 fiscal year rescissions package which increased the
amount of logging allowed in U.S. national forests, constituted a violation of U.S.
environmental laws by failing to enforce those laws.' 64 This submission sought to
differentiate its argument from the prior ESA Moratorium case by pointing out
159. ld (quoting NAFTA Environmental Side Accord, art. 3: Levels of Protection).
160. Id.
161. See Commission on Environmental Cooperation Opinion Letter on Petition Regarding Application of
NAFTA Side Accord to Suspension of ESA Listings under FY 95 DOD Supplemental Funding Dated Sept. 25
(Text), Daily Env't Rep., (BNA) No. 187, at D-33 (Sept. 27, 1995).
162. Id.
163. Tutchton, supra note 155 (quoting Earthlaw).
164. See Hogue, supra note 147 (citing petition).
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that, unlike the ESA rider, "the logging rider leaves existing environmental laws
intact but specifically precludes their enforcement. . ,65
The NGOs asserted that the suspension of enforcement was to allow for the
"salvage logging" of sick or diseased trees in old growth forests, but since the
term "salvage logging" is very broadly defined it "could be interpreted to mean
any tree that 'could someday be diseased.' ,,166 Nonetheless, the Secretariat
found the submission unconvincing, and dismissed it without requesting a
response from the United States. In its opinion letter, the Secretariat relied on a
time-worn rule of statutory and treaty interpretation. The Secretariat determined
that "[t]he submission focuses on a later-enacted law that impacts on the
implementation of an existing environmental law without directly amending or
repealing it.... Where the new law explicitly exempts, modifies or waives
67
provisions of an earlier law, the later-enacted law will prevail." 1
The third, and most recent, petition filed was the Cozumel Pier Case. It was
brought on January 18, 1996 by several Mexican ecology organizations against
Mexico.' 68 The petition alleges that Mexico failed to enforce its environmental
laws by granting permission to a Mexican company to build a port for international cruisers on Cozumel, inside a coral reserve area, without requiring an
environmental impact study. 169 Referring to the failure of the two prior petitions
against the U.S., the NGOs argued that this one was suitable for investigation
because it concerns only present environmental laws and regulations, 170 and
there is no legislative argument dealing with amendments or modifications.
Finding the petition meritorious, the Secretariat announced that "it would
investigate alleged irregularities by Mexican federal environmental authorities in

the authorization process for an island pier.

. ...

"

17'

Though the outcome is still

undetermined, this is the first petition to make it over the Article 14(2) hurdle.
Following Mexico's response, the Secretariat must decide whether to forward the
submission to the Council for approval to begin a fact-finding investigation. The
NGOs are hopeful.
These cases demonstrate the importance of NGOs in the process. Although the
NAFTA Environmental Side Accord is a jumble of procedural hurdles and

165. Id.
166. Susan Bruninga, NAFTA: Environmentalists Seek Investigation of Logging Rider under Trade Agree-

ment, Daily Env't Rep., (BNA) No. 169, at D-3 (Aug. 31, 1995).
167. Cheryl Hogue, NAFTA: Logging Rider Does not Constitute Failure to Enforce Laws, Commission

Rules, Daily Env't Rep., (BNA) No. 238, at D-3 (Dec. 12, 1995) (quoting Secretariat).
168. See Dora Delgado, NAFTA: Groups File Petition to NAFTA Commission Stating PortProject Violates

Mexican Law, Daily Env't. Rep., (BNA) No. 12, at D-15 (Jan. 19, 1996).
169. See id. Note, unlike the environmental assessments and impact studies required under U.S. law for
federal government action, the environmental laws of most other countries require such studies for both public
and private construction. Such is the case in Mexico, and this is the crux of the Cozumel pier case. Id.
170. See id.
171. NAFTA: CEC to Investigate Authorization of Pier in Mexican Natural ProtectedArea, Daily Env't.
Rep., (BNA) No. 32, at D-9 (Feb. 16, 1996).
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political trap doors, it represents significant progress in the conflicting yet ever
closer relationship between international free trade and environmental protection.
The agreement is riddled with textual weaknesses and hortatory enforcement
provisions. Yet, for all this, it constitutes a movement in the right direction.
The side accord can serve as a model to overcome obstacles cutting against
environmental policy in favor of trade policy for future trade agreements in a
general sense only. If its limited substantive achievements and procedural
loopholes are copied wholesale, then significant progress has not been made.
However, if it is used as a template for creation of a new documentary synthesis
between free trade and environmental protection, then real progress has been
made, and the NAFFA Environmental Side Accord has served its larger purpose
as a developmental step in that direction.
D.

SCIENTIFIC UNCERTAINTY

Environmental agreements differ from many other types of agreements because
they respond to scientific evidence of a problem .... [But], because scientific

evidence is always somewhat uncertain, and because research is expensive and
time-consuming,
states face a dilemma: to act in the face of uncertainty or not
17 2
to act at all.

The problem of scientific uncertainty is dual in its application. It presents an
obstacle both to environmental treaty negotiation as well as implementation.
While mustered political will can usually surmount the former, the latter
generally suffers from information and/or technological limitations. Unfortunately, only time and the diligent efforts of the scientific community are capable
of providing the necessary information and overcoming the technical limitations
to implementation.
1. Problem: The Inclination to Hesitate
Nation-states are cautious creatures, not usually given to making rash decisions unsupported by adequately demonstrated interests. Hence, countries are
naturally predisposed to hesitate in creating international environmental agreements where the ecological problem to be addressed emerges from shaky or
disputed scientific evidence. Because "science" is the wind in the sails of the
environmental movement, 17 3 when the accuracy of such data is called into
74
question, action to address the perceived problem is stalled. 1
172. HARVARD, supranote 4, at 54-55.
173. See generally Hawkins, supra note 51, at 221.
174. HARVARD, supranote 4, at 55.
Because scientific evidence is always somewhat uncertain, and because research is expensive and
time-consuming, states face a dilemma: to act in the face of uncertainty or not to act at all. As the
United States-Canada acid rain negotiations demonstrate, failure to resolve this dilemma is often
equivalent to inaction. Id.
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Even when an accord is reached ostensibly to address an environmental crisis,
if the scourge of scientific uncertainty is lurking over the negotiation process, the
agreement that eventually emerges is likely to fall short of effectively dealing
with the dilemma. From a practical standpoint, because an agreement was indeed
concluded, however ineffective it may be, states are provided with a convenient
"out" later on when the science becomes "harder" because they have already
technically addressed the problem.
2. Possible Solutions: Framework Conventions and the Precautionary Principle
Because of scientific uncertainty, environmental treaty regimes require a
forward thinking mindset on the part of the negotiators if the agreement is going
to be preventive in nature. For instance, the causes of the Antarctic ozone hole
were not known during the negotiation of the Montreal Protocol, yet the member
states to the Vienna Convention on Protection of the Ozone Layer pressed ahead
75
and concluded the Montreal Protocol to be preventive in its application.
Richard Bendick, chief negotiator for the United States, said that the treaty was
"based at the time not on measurable evidence of ozone depletion or increased
radiation but rather on76scientific hypothesis, [and] required an unprecedented
amount of foresight." 1
Framework type treaty designs tend to lend themselves more readily to dealing
with the problem of scientific uncertainty. 177 A "soft law" strategy with certain
imperatives can be negotiated, first, with more "hard law" regulations developed
in subsequent protocols as the scientific uncertainty is gradually overcome. One
of the outcomes of the Montreal Protocol was the creation of an Open-Ended
Working Group to recommend treaty revisions as new scientific knowledge is
developed. 7 8 As noted earlier, the framework strategy has also been employed
for the Climate Change Convention and the Biodiversity Convention.
Although the framework design has become the favored modus operandi for
creating multilateral environmental agreements, 179 it is not without its weaknesses. At least two rounds of negotiations and ratification are necessary,
175. See Litfin, supra note 11, at 104. It is debatable whether the Montreal Protocol is considered truly
preventive in a pure sense, because significant ozone loss was known prior to its negotiation; thus, it could have
been considered more remedial in nature. Id.
176. Id.
177. See HARVARD, supranote 4, at 53-54.
Unlike the comprehensive agreement pursued in the Law of the Sea negotiations, the [framework
convention] approach does not attempt to resolve all substantial issues in a single set of negotiations.
Rather, it segregates the negotiation of separate issues into separate agreements. States first adopt a
framework convention that calls for cooperation in achieving broadly stated environmental goals. The
parties to the convention then negotiate separate protocols, each containing specific measures
designed to achieve those goals.
178. See Litfin, supra note 11, at 105.
179. See HARVARD, supranote 4, at 69.
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lengthening the process to the point that irreversible harm may result in the
interim.180 Furthermore,it does not reduce the number of those states "holding
out" on matters regulating the global commons.18 ' However, it remains the
favored design in crafting treaties to combat environmental problems that are
mired in scientific uncertainty.
The "precautionary principle" constitutes another response to the problem of
scientific uncertainty. 182 While there is no agreement on the exact content of the
principle, it acts essentially to lower the burden of proof required for taking
action against activities that may pose long-term harmful consequences. 83 A
good example of the precautionary principle at work can be found in the context
1 84
of the London Ocean Dumping Convention:
At the [F]all 1991 meeting of the parties to the London Ocean Dumping
Convention, countries agreed to be guided by a 'precautionary approach' in
implementing the Convention. They would take preventive action when there is
reason to believe the dumped material is likely to cause harm even when there
is no conclusive evidence to prove a causal link to certain effects ... '85
Increased courage of nation-states to put environmental problems that suffer
from scientific uncertainty on the international negotiating table, together with
the expanded use of flexible framework-type conventions, will mitigate the
obstacle of scientific uncertainty. Moreover, further embodiment of the "precautionary principle" in these agreements will go a long way toward increasing the
likelihood that environmental treaties will be effectively implemented.
E.

FAILURE OF THE "COLLECTIVE MANAGEMENT"

STRATEGY

International agreement does not constitute international action. Often, whatever political will exists to address a concern of international importance is
expanded in simply reaching an agreement that recognizes a problem, defines it,
and then makes a generalized call for future, specific action to solve the problem.
There is an inescapable connection between the international community, constructed of nation-states, and the collection of politics, economics, and social
pressures driving those states to take the actions that they do. In the context of
addressing global environmental problems, a "collective management"
180. See id. at 70-71. For instance the Vienna Convention and subsequent Montreal Protocol took nearly
eight years to go into effect, and even the limits imposed by the resulting regime designed to reduce the emission
of chloroflourocarbons (CFCs) may be "too little too late." Id.
181. See id.
182. See Weiss, supra note 9, at 690.
183. See id.

184. Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter, Dec. 29,
1972, 1037 U.N.T.S. 151.
185. Weiss, supra note 9, at 690 n. 111.
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paradigm has emerged 86 whereby proposed solutions entail a division of labor
between international organizations and governments, with NGOs acting in an
advisory capacity from the sidelines.' 87 Ann Hawkins, Professor of International
Studies at the University of Oregon, notes that "[t]his paradigm relies on the
structure of nation-states and international organizations as they already exist." ' 88

1. Problems of State Sovereignty and Self-Interest
The international community is characterized by the interaction of selfinterested nation-states. 8 9 Since the close of the 18th century, nation-states have
been the primary actors on the world stage, negotiating, creating, and implementing customary and treaty-based international law. In the context of international
environmental law, the first nation-states to propose the negotiation of an
agreement are usually those who are considered "victim states," like the
Maldives, pushing for a global warming convention to forestall rising sea levels
or Sweden and Canada on the issue of acid rain which falls regularly on their
territory.' 90
Recently, former Secretary of State Warren Christopher has elevated environmental interests to the top of U.S. international concerns.' 9' While this shift could
signal the beginning of a trend wherein states look beyond their immediate
interests, a memo penned by Secretary Christopher clearly demonstrates that the
self-interest of states remains a prime motivator for any policy change or
initiative on the international environment:
Worldwide environmental decay threatens U.S. national prosperity. Severe
pollution directly affects cropland, livestock, fisheries and other biological
resources essential to global prosperity. Pollution's impact on a nation's health
takes an enormous toll on its manufacturing, service and agricultural

186. See Ronnie Lipschutz & Ken Conca, The Implications of Global Ecological Interdependence, in THE
STATE AND SOCIAL POWER INGLOBAL ENVIRONMENTAL PoLrTcs, supra note 11, at 327, 332. "The overwhelming presumption of academics and policymakers has been to think in terms of models of 'collective
management' articulated through some sort of regime-based system." Id.
187. See Hawkins, supra note 51, at 227.
188. Id.
189. See The Shape of the World: The Nation-State is Dead.Long Live the Nation-State, ECONOMIST (Dec.
23, 1995-Jan. 5, 1996) at 15. "[T]he world is made up of 185 nation-states, on the current count of the United
Nations: some huge, some tiny, some of them democracies, most of them not, but all equal in the eye of the
world's law." Id.
190. See Litfin, supra note 11, at 99. "Obviously, countries are most likely to speak out when they believe
that their vital interests are at risk, lending support to interest-based explanations of regime formation." Id.
191. Lippman, supra note 43, at AIO. "Secretary Christopher set environmentalism as a top priority, in
addition to traditional goals such as preserving peace and promoting prosperity, in a speech outlining what
senior aides said he hopes will be the legacy of his four years of directing the nation's foreign policy." Id.
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productivity. When this occurs in developing countries, it makes
92 for weaker
trading partners and for greater reliance on foreign assistance. 1
Nonetheless, it is significant that a U.S. Secretary of State has finally elevated
international environmental concerns to the level of "national prosperity" in the
conduct of the nation's foreign affairs. Mr. Christopher should be lauded for
taking such an important and far-sighted stance. Since the United States leads the
world in almost every foreign policy area, it can only be hoped that other foreign
ministers will follow this lead as well, even if the self-interest of their state or
administration is the prime motivator.
However, it has been suggested that the primacy of the nation-state in the
world order, and derivatively the continued predominance of the collective
management strategy, is failing. The Economist notes, "The nation-state is not
what it used to be. Ignored by the global money markets, condescended to by
great multinational corporations, at the mercy of intercontinental ballistic missiles ..... It seems inconceivable that so diminished a creature can much longer
continue to be the basic unit of international relations .... " 193
At least in the context of international environmental policy, nation-states are
clearly failing to rise to the occasion. In a reflexive effort to protect against further
incursions on their sovereignty, states conclude agreements that are inherently
unenforceable, provide for opt-outs or exemptions, are too generalized, or create
crippled institutions dependent upon state funding which the states themselves
can dominate.' 9 4 Not surprisingly, environmental challenges remain unabated
despite the flurry of treaty-making activity.' 95 Questions of sovereignty retention
are central to their reluctance to act.' 96
Ironically, acting decisively is exactly what states should in fact do to restore
their perceived evaporation of authority on international environmental issues,
according to political science professors Ronnie Lipschutz of the University of
California at Santa Cruz and Ken Conca of the University of Maryland at College
Park. They state, "[T]he decay of authority structures is generally expressed in
terms of functionalist logic. Traditional institutions, including the state, are said
to lose authority when they fail to craft effective solutions to the problems
inherent in tighter interdependence. An implicit corollary is that successful

192. Thomas W. Lippman, On Amazon, ChristopherStands Up for Environment, WASH. POST, Mar. 5, 1996,
at A9.
193. The Shape of the World, supra note 189. The article concludes that the status quo will be maintained into
the next century.
194. See HARVARD, supranote 4, at 83-90.

195. See Dunoff, supra note 69, at 270. "[A] strong argument can be made that, during the time these
instruments were being developed, the environmental situation in the world became worse and is deteriorating
further." (quoting Sir Geoffrey Palmer).
196. HARVARD, supra note 4, at 13, 81-82. "States are often unwilling to sign more enforceable environmental agreements because such agreements would impinge on state sovereignty by limiting states' autonomy or
discretion."
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responses reinforce traditional authority." 197
Academics are recognizing that these sovereignty issues keep states from
effectively addressing the environmental issues at hand: "The concept of national
interest, which has long been used to address foreign policy decisions, is not a
very useful construct for analyzing global environmental problems in the longterm." 198 Moreover, the treaty-making structure of the international legal system
is itself a factor undermining the effectiveness of the agreements that emerge
from it. Professor Litfin notes that "[e]nvironmental treaties share some compliance problems with treaties in general: they tend to lack formal enforcement
mechanisms; they may never be ratified; and they may be implemented by a
different national administration than that of the negotiators." 199
Consequently, the faltering collective management approach must give way to
either a new management paradigm or a restructured version of control methodology if the environmental problems faced by the world today are to be properly
addressed and maybe even resolved. Increasingly, the non-state actors discussed
below are taking the initiative on these issues. Whether or not they are invited to
attend the party by traditional nation-states, these non-state actors are demonstrating more willingness to "crash the party" than ever before.
2. Possible Solution: Rise of "Non-state Actors" as a New Management
Paradigm?
Because global environmental problems continue to mount despite the large
proliferation of international environmental agreements crafted by nationstates, 2°° non-government actors are taking up the slack. 20 ' Financial institutions,
now recognizing that many of their investments and developments are threatened
by environmental degradation, especially along coastal areas, 2 are redirecting
important resources to nudge economies away from dependence on fossil fuels
toward increased reliance on renewable energy resources. 20 3
Referring to climatic events such as Hurricane Andrew, which cost the
197. Lipschutz, supra note 186, at 329.
198. Weiss, supra note 9, at 709. "The physical setting in which all peoples are locked together in a common
global environment for the foreseeable future means that it is increasingly futile to posit national interests that
over the long term can be opposed to another country's national interest in the environment." Id.
199. Litfin, supra note 11, at 109.
200. See Palmer, supra note 7.
20 1. Weiss, supranote 9, at 704. "While four decades ago we could speak of an international system focused
almost exclusively on nation-states and their subunits, today the system includes national governments,
intergovernmental organizations, and [NGOs] as essential components ..... Id.
202. See Mark Hertsgaard, Who Afraid of Global Warming: Surprise! It's Big Business that's WorriedNow,
N.Y. TIMES, Jan. 21, 1996, at Cl. "With more than $2 trillion of insured assets along U.S. coastlines alone, the
threat to the insurance industry is obvious." Id.
203. See id. "[Wihile governments dawdle, some of the leading banks and insurance companies in Europe
and Asia may soon initiate a massive shift of international investment - away from fossil fuels and toward solar
energy ......
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insurance industry $17 billion to rebuild parts of Florida that were ravaged, Hans
Alders, director of UNEP, has stated that "[financial institutions] know that a few
major disasters caused by climatic events ... could literally bankrupt the industry
in the next decade.", 20 4 Again, self-interest for these non-state actors, just as in
the case of the failing state actors, is the prime motivator for taking corrective
action on environmental issues.

Environmental NGOs operate under a different kind of self-interest. Theirs is
the long-range view, that is characteristically "macro" in scope. Their perspective considers the tropical rainforests to be the lungs of the earth and natural
resources as the common heritage of mankind. In this manner, they "globalize"
environmental issues. NGOs are commonly born from social movements that
grow up to take on tough issues that governments are reluctant to address. They
focus the energies and resources of a disgruntled sector of the public in an attempt
to create change on the issues that gave rise to the social movement.
Traditionally, the role of domestic and international environmental NGOs has
been that of the "gadfly," pressuring nations into action on environmental issues.
Although this capacity seems trivial, NGOs have been successful in bringing
about some degree of desired change:
In the absence of pressure from social movements, nations might never move
beyond vague declarations of intent. Moreover, [NGOs] based in one country
can use the actions of other nations to pressure their own governments into
adopting stronger environmental measures .... When combined with pressure
from social movements, [a] sense of isolation can prompt countries to act.
Consider, for instance, Japan's [reformed] whaling practices; or policy shifts by
the U.K., and later the U.S. 20on5 acid rain controls; or, more recently, Brazil's
efforts to slow deforestation.
Today, international environmental NGOs are becoming something more than
the traditional gadflies. They are emerging to take on new responsibilities and
engage in new activities.206 Professor Hawkins argues that "[NGOs] have gained
visibility and credibility at a time when state budgets and governing capacities
are under severe pressures. Under such circumstances, some of these non-state
20 7
actors now find themselves taking on traditional state responsibilities.However, she warns that their bids for legitimacy may put international environmental NGOs on20 a8 collision course with nation-states attempting to salvage their
own legitimacy.
204. Id. at C4.
205. Litfin, supra note 11, at 107.
206. See supra notes 96-107 (Coercive Conservationism) discussing new participatory enforcement and
financial channeling roles assumed by NGOs in Africa.
207. Hawkins, supra note 51, at 225.
208. See id. at 240.
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Nonetheless, in an attempt to bolster their own legitimacy, nation-states
sometimes even include NGOs as members of their official delegations at
environmental treaty negotiations. 209 Recognizing their newfound strength, Professor Weiss notes that "[NGOs] have assumed an increasingly important role in
the negotiation, ratification, implementation and enforcement of international
21 0

environmental agreements."
In the context of the Convention for the Protection and Development of the
Marine Environment of the Wider Caribbean Region, 2 t one of several "Regional Seas Programmes," the direct participation of NGOs has benefitted
implementation of the Caribbean Environment Programme (CEP) by channeling
resources and encouraging state involvement.21 2 Likewise, publicity generated
by NGO participation induces compliance with environmental treaties, such as in
the case of periodic public reviews of national reports under the Convention on
Long-Range Transboundary Air Pollution.21 3 And under CITES, although they
are not allowed to vote, NGOs do attend and participate in regular meetings,21 4
contributing information on monitoring, enforcement, treaty violations and
national reporting.215
Thus, while it remains unclear whether non-state actors, especially NGOs, will
rise to the level of a new global environmental management paradigm, they
certainly remain very important gap-fillers,2 t6 assisting states in legislative
drafting, funding, and technical training, and providing international environmental secretariats with monitoring and reporting services that states fail to provide
themselves.

209. See Weiss, supra note 9, at 693-94. This has been done with regard to the Environmental Protocol to the
Antarctic Treaty [Protocol on Environmental Protection to the Treaty Regarding the Antarctic, June 21, 1991, 30
I.L.M. 1455] and the Convention on Climate Change, where the London Centre for International Environmental
Law served as a member of the delegation from the Alliance of Small Island States. Id.
210. Id.
211. Convention for the Protection and Development of the Marine Environment of the Wider Caribbean
Region, Mar. 24, 1983, 22 I.L.M. 221.
212. See Alan E. Boyle, et al., Marine Environment and Marine Pollution, in THE EFFECTIVENESS OF
INTERNATIONAL ENVIRONMENTAL AGREEMENTS, supra note 66, at 149, 229:

The CEP is widely publicized in the region but competes with a number of other programmes for
government and public attention. There is some evidence that NGO activity in some countries of the
region has been considerably strengthened by the existence of the CEP. Regional NGOs attend and
contribute to CEP meetings and provide important conduits of resources to governments, thus
encouraging their participation in meetings etc. Id.
213. See Richard E. Benedick & Ricardo Pronove III, Atmosphere and Outer Space, in THE EFFECrIVENESS
OF INTERNATIONAL ENVIRONMENTAL AGREEMENTS, supra note 66, at 123, 133.
214. See HARVARD, supra note 4, at 108.

215. See Forster, supra note 114, at 84.
216. See Weiss, supra note 9, at 709. "NGOs are likely to continue to expand their influence in the
negotiation, implementation and compliance process of international environmental legal agreements. The
information revolution should greatly facilitate this increased role of NGOs in international environmental
decision-making." Id.
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IV. CONCLUSION

While the obstacles preventing effective implementation of international
environmental agreements are daunting, both in number and substance, they can
be overcome. Mankind's collective ability to solve problems has been tasked and
proven continuously over the centuries, and should not be underestimated.
However, convincing mankind that an existing problem is significant enough to
expend the resources necessary to solve it is the true challenge.
Arguably, the international environmental community has done a good job of
making such a case. A recognition has developed that ecological degradation is of
universal concern, and that efforts to address environmental problems should be
encouraged both domestically and internationally. 2 17 Although the prodding of
nation-states into action on these issues has become easier over time, as
evidenced by the huge number of resulting agreements, the weaknesses inherent
in the international treaty-making system cannot be escaped.
Consequently, new approaches like the creation of an international environmental institution to coordinate treaties and policies, increased emphasis on agreements synthesizing competing interests like the NAFTA Environmental Side
Accord, and devolution of greater management and monitoring responsibility to
international environmental NGOs should all be fully considered and placed on
the table for serious consideration. The gravity of the Earth's current and
projected environmental problems clearly calls for unique and creative solutions
if we intend to bequeath breathable air, drinkable water, untamed wildlife, and the
unparalleled wonders of nature to our children. Obstacles to the effective
implementation of environmental treaties can and must be overcome, for our own
sake and for theirs.

217. See Hawkins, supra note 51, at 222-23.

