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The Need for Counsel in the Juvenile Justice
System: Due Process Overdue

The right to be heard would be, in many cases, of little avail if it did
not comprehend the right to be heard by counsel. Even the intelligent
and educated layman has small and sometimes no skill in the science of
law. If charged with crime, he is incapable, generally, of determining
for himself whether the indictment is good or bad. He is unfamiliar with
the rules of evidence. Left without the aid of counsel he may be put on
trial without a proper charge, and convicted upon incompetent evid-
ence, or evidence irrelevant to the issue or otherwise inadmissible.
He lacks both the skill and knowledge adequately to prepare his
defense, even though he have a perfect one. He requires the guiding
hand of counsel at every step in the proceedings against him. Without
it, though he be not guilty, he faces the danger of conviction because
he does not know how to establish his innocence.'

I. INTRODUCTION

The Supreme Court has held that a person accused of a crime "requires
the guiding hand of counsel at every step in the proceedings against
him." 2

[I]n addition to counsel's presence at trial, the accused is guaranteed
that he need not stand alone against the State at any stage of the
prosecution, formal or informal, in court or out, where counsel's
absence might derogate from the accused's right to a fair trial.3

Despite this well recognized right to counsel at every "critical stage" of
a criminal proceeding,4 the Supreme Court has only recently in In re
Gault ' extended the right to counsel to the juvenile justice system. More-
over, although the Court in Gault implied that the right to counsel may be
required at every stage of the proceeding, it limited its holding to requir-
ing counsel only at the formal delinquency hearing.6 As a result, the
scope of the juvenile's right to counsel is unsettled.

This Note will consider the juvenile's right to counsel in the juvenile
justice system.7 It will include an analysis of the procedure and the need

Powell v. Alabama, 287 U.S. 45, 68-69 (1932).
-- 'Id. at 69. See Argersinger v. Hamlin, 407 U.S. 25 (1972).

'United States v. Wade, 388 U.S. 218, 226 (1967).
The right to counsel has been extended to the following criminal proceedings: (1)

pretrial - United States v. Wade, 388 U.S. 218 (1967); Miranda v. Arizona, 384
U.S. 436 (1966); Escobedo v. Illinois, 378 U.S. 478 (1964); Massiah v. United
States, 377 U.S. 201 (1964); Berry v. New York, 375 U.S. 160 (1963); White v.
Maryland, 373 U.S. 59 (1963; Hamilton v. Alabama, 368 U.S. 52, 54 (1961) ; (2) trial
- Argersinger v. Hamlin, 407 U.S. 25 (1972); Gideon v. Wainwright, 372 U.S. 335
(1963); and (3) post-trial - Mempa v. Rhay, 389 U.S. 128 (1967); Swenson v.
Bosler, 386 U.S. 258 (1967); Douglas v. California, 372 U.S. 353 (1963).

5387 U.S. 1 (1967).
'While the Court in Gault was concerned only with the adjudication stage of the

delinquency proceedings, the Court in citing Powell v. Alabama, 287 U.S. 45, 69
(1932), declared that "the child requires the guiding hand of counsel at every step
in the proceedings against him." 387 U.S. at 36.

Generally, the juvenile courts have jurisdiction over children in three different
circumstances:
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for counsel at the various stages of the juvenile proceedings, including:
(1) the police custodial stage where the juvenile is initially taken into
custody and often interrogated; (2) the intake stage where juvenile court
personnel review the case with a view to dismissal, informal disposition,
or referral to the court for a formal delinquency hearing; (3) the delin-
quency hearing; (4) the dispositional hearing where the court determines
the appropriate disposition with respect to society's and the child's best
interest; and (5) post-dispositional proceedings.

To the juvenile who is being prosecuted, each stage of the juvenile
proceedings is "critical." Thus, this Note will argue that the right to
counsel should be granted at each stage as a matter of fundamental fairness
and in the interests of efficient administration.

II. FROM PARENS PATRIAE TO THE RIGHT TO COUNSEL

The doctrine of parens patriae is part of a legal and social philosophy
used to justify a separate judicial system for juveniles. Application of the
doctrine diminishes the importance of counsel in the juvenile proceedings
since the proceedings are considered nonadversarial and the judge's
responsibility is to protect the "best interests" of the child.

A. The Development of the Doctrine of Parens Patriae

The doctrine of parens patriae had its historical antecedents in the
English Court of Chancery. Parens patriae described the doctrine by
which the sovereign, as pater patriae, assumed an obligation to oversee
the welfare of the children of the state who, "because of the frailties
intrinsic to their minority, might be abused, neglected, or abandoned by
their parents or other guardians." ' Although the doctrine permitted state
intervention in cases of child abuse, neglect, or abandonment, the chancery
court seldom exercised its jurisdiction. The common law presumption that
parents fulfilled their legal duties to their children required a clear demon-
stration that the child was in severe danger before the chancery court
would intervene? Once it exercised jurisdiction, the chancery court had
limited means to provide for the child's custody and care.'"

(1) those who have committed acts harmful to themselves or others and
thereby have given a sign of a need for care [juvenile delinquency]; (2) those
whose need arises from their parents' or custodians' refusal or neglect to care
for them [neglect]; and (3) those whose need arises from their parents' or
custodians' inability to care for them [dependency].

Paulsen, The Delinquency, Neglect, and Dependency Jurisdiction of the Juvenile
Court, in JUSTIcE FOR THE CHILD 44-45 (M. Rosenheim ed. 1962).

This Note treats the right to counsel only in cases where the juvenile court's
jurisdiction is based on delinquency actions.

'Ketcham, The Unfulfilled Promise of the Juvenile Court, 7 CRmE & DELINQ.
97, 98 (1961).

'Id. at 98 & n.4 & 5, citing J. POMEROY, A TREATISE ON Equrry JURISPRUDENCE
§ 1307 (5th ed. 1941) and E. SNELL, THE PRINCIPLES OF EQUITY 400 (19thed. 1925).

10 "It is not from any want of jurisdiction that it does not act, but from a
want of means to exercise its jurisdiction, because the court cannot take upon
itself the maintenance of all the children in the kingdom. It can exercise this

[ 1974: 333



JUVENILE'S RIGHT TO COUNSEL

The exercise of parens patriae was additionally hampered in the United
States by the fourteenth amendment which was held to protect the right
of the parents to the custody of their children and to preclude state inter-
vention without due process of law." As a result, courts in the United
States seldom exercised jurisdiction under parens patriae unless "clearly
necessary in order to prevent injury to the child." I

Parens patriae as originally conceived had no application in the criminal
sphere. Where the child's misfortunes were due to his own misdeeds rather
than his parents', equity would not intervene. At the turn of the twentieth
century, however, the theory of parens patriae was revised in the United
States and expanded into a doctrine supporting an innovative form of
juvenile proceedings.

The first juvenile court acts in the United States " established a separate
judicial system for juvenile offenders. The juvenile court system was
designed to focus on rehabilitation rather than punishment, and to
preserve juvenile offenders from the stigma of criminality:

To get away from the notion that the child is to be dealt with as
a criminal; to save it from the brand of criminality, the brand that
sticks to it for life; to take it in hand and instead of first stigmatizing
and then reforming it, to protect it from the stigma, - this is the work
which is now being accomplished by dealing even with most of the
delinquent children through the court that represents the parens
patriae power of the state, the court of chancery.' 4

This revised version of parens patriae, in providing an alternative judicial
system for juveniles who had committed criminal or objectionable acts,
quickly gained nearly universal acceptance,'15 despite the fact that it
departed drastically from the earlier doctrine which protected children
only in the case of parental neglect, abuse, or abandonment.

In the juvenile courts, the judge as the "benevolent parent dealing with
an erring child" theoretically served the combined role of advocate, judge,

jurisdiction fully and practically only where it has the means of applying
property for the maintenance of the infant."

Mack, The Juvenile Court, 23 HAstv. L. REV. 104, 105 (1909), quoting the Wellesley
case, 2 Russ. 1, aff'd, 2 Bligh N.S. 124 (1827).

'Ketcham, supra note 8, at 98.

"Id. For a discussion of the theories supporting state intervention to protect the
child where the parents have failed their obligations, see Note, Rights of Juveniles to
Constitutional Guarantees in Delinquency Proceedings, 27 COLUM. L. R.v. 968 (1927) ;
Note, The Constitutionality of Juvenile Court Acts, 19 HARV. L. REV. 374 (1906);
Note, Misapplication of the Parens Patriae Power in Delinquency Proceedings, 29 IND.
L.J. 475 (1954).

"ILL. LAWS, 41st Gen. Ass., THE JUVENILE COURT AcT § 21, at 137 (1899),
cited in Ketcham, supra note 8, at 99 nILl.

"'Mack, supra note 10, at 109. See also Isaacs, The Role of the Lawyer in Re-
presenting Minors in the New Family Court, 12 BuFF. L. REV. 501, 503 (1963); Com-
ment, The Role of the Lawyer in Preparation for a Delinquency Hearing in the Juvenile
Court, 12 ST. Louis U.L.J. 631 (1968) [hereinafter cited as The Role of the Lawyer].

"Ketcham, supra note 8, at 99. H. Lou, JUVENILE COURTS IN THE UNITED STATES
(1927); Hopson, Introduction to Juvenile Court Symposium, 43 IND. L.J. 523 (1968);
Mack, supra note 10.

SUMMER ]
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and jury. Procedural rights, including the right to counsel, were meaning-
less and probably inconsistent with the purpose of the system:

There was no recognized right to counsel because the lawyer with his
bag of adversary tactics would presumably be only sand in a well-
ordered machine.16

Under this theory, the introduction of counsel would only "detrimentally
formalize the proceedings," since "with all parties interested solely in the
child's welfare there was thought to be no need to have an independent
protector of the child's rights." " Since juvenile proceedings were not
criminal, the sixth amendment did not require the presence of counsel."8

The theory of parens patriae notwithstanding, constitutional objections
to juvenile proceedings, especially as to the lack of procedural safeguards,
were consistently raised. Except in a few early cases, however, courts
upheld the juvenile court systems against all constitutional challenges."
In justifying the constitutionality of the juvenile proceedings, the courts
relied heavily on the theoretical ability of wise and benevolent judges to
serve both the best interest of the child and preserve the child's legal and
natural rights.

The judge of any court, and especially a judge of a juvenile court,
should... be willing at all times, not only to respect, but to maintain
and preserve, the legal and natural rights of men and children alike....
The fact that the American system of government is controlled and
directed by laws, not men, cannot be too often nor too strongly im-
pressed upon those who administer any branch or part of the govern-
ment. Where a proper spirit and good judgment are followed as a
guide, oppression can and will be avoided.

.'The juvenile court law is of such vast importance to the state
and society that it seems to us it should be administered by those who
are learned in the law and versed in the rules of procedure, to the end
that the beneficent purpose of the law may be made effective and in-
dividual rights respected. Care must be exercised in both the selection of
a judge and in the administration of the law.2 0

The fact that juvenile judges were unable to fulfill this omnipotent role
led to a critical reevaluation of the doctrine of parens patriae.2"

1 The Role of the Lawyer, supra note 14, at 632.

The lawyer's role was minimal in this ideal structure for the overriding goals
were to analyze, evaluate and provide treatment for the child, not to attach
blame or fix guilt. The advocate was simply an unneeded and unwanted
element.

Id. at 631.
" Kay & Segal, The Role of the Attorney in Juvenile Court Proceedings: A Non-

Polar Approach, 61 Gao. L.J. 1401, 1403 (1973).
' U.S. CONST. amend. VI: "In all criminal prosecutions, the accused shall enjoy

the right. . . to have the Assistance of counsel for his defence."
"Mack, supra note 10, at 109-16; Paulsen, Fairness to the Juvenile Offender, 41

MINN. L. REv. 547, 549 (1957); Note, Misapplication of the Parens Patriae Power in
Delinquency Proceedings, 29 IND. L.J. 475, 479-80 (1954).

' Mill v. Brown, 31 Utah 473, 487-88, 88 P. 609, 615 (1907).
2 1In contrast to the American juvenile court system and the revised doctrine of

parens patriae in the United States, in England criminal rights are extended to

[ 1974: 333
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B. Parens Patriae Challenged - Gault to Winship and McKeiver
Despite the benevolent motives associated with the original development

of the juvenile justice system, "the inequities which could and did result
from such a system became more and more apparent." 22 Commentators
recognized that "the restrictions and deprivations imposed by the juvenile
courts are in effect punitive." 23 Further, given the rehabilitative objectives
of the juvenile court system, the courts were dependent upon legislative
and judicial support which was not forthcoming; consequently, "it was
not surprising that this minor and low prestige legal institution fell into a
state of slovenly behavior ripe for criticism and judicial scalpel." 24 In-
stead of creating a judicial system sensitive to the juvenile's best interests,

the juvenile courts simply shut their eyes to whatever rights the child
may have had all with the idea of creating a system that would func-
tion in the "best interest of the child." 25

The attempt to rid juvenile proceedings of "the stark adversary context of
adult criminal proceedings" " by not requiring or even approving of the
assistance of counsel, in fact jeopardized the fair administration of the
proceedings and worked against the court's theoretical objective.

In the early 1960's, several states, apparently in recognition of the
deficiencies of the juvenile justice system, revised their juvenile court
statutes to accommodate procedural safeguards, including the right to
counsel.27 In 1966, the Supreme Court in Kent v. United States 8 applied
constitutional principles of due process to juvenile proceedings for the
first time. In evaluating juvenile justice under parens patriae, Mr. Justice
Fortas observed that

[t]here is evidence, in fact, that there may be grounds for concern that
the child receives the worst of both worlds: that he gets neither the
protections accorded to adults nor the solicitous care and regenera-
tive treatment postulated for children.2 9

The following year, the Supreme Court in In re Gault '0 reiterated the

juvenile criminal proceedings even though the dispositions in English cases are similar
to those provided by American juvenile courts. Ketcham, supra note 8, at 100. This
Note recommends that a similar practice be adopted in American juvenile proceedings,
Nith the rehabilitative objective of the juvenile justice system accomplished through
proper disposition rather than through the sacrifice of due process.

Comment, The Attorney-Parent Relationship in the Juvenile Court, 12 ST. Louis
U.L.J. 603 (1968).

=Cohen, An Evaluation of Gault by a Sociologist, 43 IND. L.J. 614, 615 (1968).
Hopson, supra note 15, at 523.

'The Role of the Lawyer, supra note 14, at 632. See also Paulsen, supra note 19,
at 550.

= Kay & Segal, supra note 17, at 1403.
SE.g., CAL. WELF. & INST'NS CODE § 500 et seq. (West 1972); N.Y. FAMILy CT.

ACT § 741 (McKinney 1963).
- 383 U.S. 541, 554-56 (1966). The Court stated that parens patriae philosophy

of the juvenile court "is not an invitation to procedural arbitrariness." Id. at 555.
"Id. at 556.

387 U.S. 1 (1967).
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view that parens patriae would no longer justify depriving juveniles of
procedural safeguards long recognized in criminal courts:

We conclude that the Due Process Clause of the Fourteenth
Amendment requires that in respect of proceedings to determine delin-
quency which may result in commitment to an institution in which
the juvenile's freedom is curtailed, the child and his parents must be
notified of the child's right to be represented by counsel retained by
them, or if they are unable to afford counsel, that counsel will be ap-
pointed to represent the child.3 '

The Court detailed the vital functions of counsel in a fair juvenile pro-
ceeding:

The juvenile needs the assistance of counsel to cope with problems
of law, to make skilled inquiry into the facts, to insist upon regularity of
the proceedings, and to ascertain whether he has a defense and to pre-
pare and submit it. The child "requires the guiding hand of counsel
at every step in the proceedings against him." 32

The Court, however, limited its holding to the facts of the case, declining
to require that all the procedural safeguards recognized in adult criminal
proceedings be recognized in juvenile proceedings:

[W]e are not here concerned with the procedures or constitutional rights
applicable to the pre-judicial stages of the juvenile process, nor do
we direct our attention to the post-adjudicative or dispositional
process. . . . We consider only the problems presented to us by this
case. These relate to the proceedings by which a determination is made
as to whether a juvenile is a "delinquent" as a result of alleged mis-
conduct on his part, with the consequence that he may be committed
to a state institution. 33

Despite the Court's limited holding in Gault, commentators viewed
Gault and Kent as the death knell of parens patriae3

The mandates of [Gault and Kent] may indicate a trend toward judicial
recognition that juveniles are entitled to every constitutional protection
afforded an adult in both civil and criminal proceedings. 35

That view was reinforced in 1970, in In re Winship,"6 where the Court
held that delinquency findings based on claims of criminal law violation
must be proved beyond a reasonable doubt.

In 1971, however, the Court refused to terminate the juvenile justice
experiment, holding in McKeiver v. Pennsylvania " that juveniles are

"Id. at 41.
Id. at 36, quoting Powell v. Alabama, 287 U.S. 45, 69 (1932).
387 U.S. at 13.

"Kay & Segal, supra note 17, at 1408.
The Role of the Lawyer, supra note 14, at 633.

"397 U.S. 358 (1970). Winship was held to apply retroactively in Ivan V. v.
City of New York, 407 U.S. 203 (1972).

"403 U.S. 528 (1971). The Court held that trial by jury was not a fundamental
element of due process and consequently was not required in juvenile cases.

[ 1974: 333
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not entitled to trial by jury. Notwithstanding the Kent, Gault, Winship
trends, McKeiver demonstrates that the Supreme Court intends to permit
experimentation in the juvenile justice system so long as the experiment does
not violate "fundamental fairness." What is not clear is to what extent
Mcleiver affects the extension of the right to counsel beyond the delin-
quency hearing to other stages of the juvenile proceeding:

McKeiver, with its endorsement of some of the non-adversary
aspects of juvenile courts, left the juvenile justice system situated some-
where between the discretionary, paternalistic process of the pre-Gault
era and the rigid, highly regularized, adversary procedure of the adult
criminal processAs

Although McKeiver "emphasized the right of the state to deal with
juveniles in a way different from the way it treated adults," " it does not
permit violations of the "fundamental fairness" standard. The right to
counsel is inherent in any reasonable standard of fairness and is equally
applicable to judicial proceedings as to criminal proceedings. Without
counsel the value of other rights, including the privilege against self-
incrimination, is substantially lessened. Accordingly, while states may be
allowed to vary the form of the proceedings, due process demands that
the assistance of counsel be provided at every "critical" stage of the
juvenile proceeding.

III. STAGES OF THE JUVENILE JUSTICE SYSTEM AND THE RIGHT TO

COUNSEL

Proceedings in the juvenile justice system can be generally categorized
as follows: (1) police contact and temporary detention, (2) intake, (3)
transferral, (4) adjudication, (5) disposition, and (6) continuing juris-
diction. Each of these stages offers opportunities for "rehabilitative treat-
ment," but each is also a potential source of discretionary abuse violative
of individual rights.

A. Police Contact
The importance of a juvenile's initial contact with the police cannot be

overemphasized: "Whe vast majority of juveniles who appear in court
are police referrals and half of all police contacts are settled without
referral." 1 Since courts have held that in criminal proceedings procedural
due process requires the appointment of counsel as soon as possible after
the accused is taken into custody and prior to custodial interrogation, 1

the same protection should be afforded to juveniles. Furthermore, other

" Kay & Segal, supra note 17, at 1409.
20 Id.

Note, juvenile Delinquents: The Police, State Courts, and Individualized Justice,
79 HAhv. L. Rlv. 775, 776 (1966) [hereinafter cited as Juvenile Delinquents].

, E.g., Miranda v. Arizona, 384 U.S. 436 (1966); Escobedo v. Illinois, 378 U.S.
478 (196+).

SUMMER I



UTAH LAW REVIEW [ 1974: 333

rights associated with pretrial prosecutorial proceedings require the
assistance of counsel for their recognition.

1. Arrests, Searches and Seizures - Statutes governing the juvenile
justice system typically provide that the taking into custody of a juvenile
shall not be deemed an arrest, but "for all practical purposes, this has
been a legal fiction since the child is being held in involuntary custody." 42

Where juveniles are placed into custody for delinquent acts, the law of
arrest for adults is often incorporated by reference.4 ' Thus, constitutional
protections against unlawful arrests should be as applicable in juvenile
cases as it is in adult criminal cases.44

Some recent cases suggest that the prohibition against unlawful arrests
and the requirement of probable cause will be extended to juveniles when
they are taken into custody for acts that would be criminal if committed
by an adult.4 5 Therefore, the assistance of counsel should be required in
either a habeas corpus proceeding where the accused is seeking release
from detention pending adjudication or in efforts to suppress evidence
obtained incident to an unlawful arrest.

Courts have also held that the fourth amendment limitations on search
and seizure earlier recognized in criminal proceedings are applicable to
juvenile proceedings.4 6 The assistance of counsel is necessary in efforts to
suppress evidence obtained in unlawful searches.

U.S. DEP'T OF HEALTH, EDUC., & WELFARE, CHILDREN'S BUREAU, LEGISLATIVE
GUIDE FOR DRAFTING FAMILY & JUVENILE COURT ACTS 20 (1969) [hereinafter cited
as LEGISLATIVE GUIDE]. It should be noted that, under the LEGISLATIVE GUIDE § 18,
taking a child into custody for a delinquent act is to be deemed an arrest. Id.

4 See, e.g., MD. ANN. CODE art. 26, § 70-9 (1973); NEV. REV. STAT. § 62.170(1)
(1973); M. MMONICK, CHILDREN, PARENTS AND THE COURTS: JUVENILE DELIN-

QUENCY, UNGOVERNABILITY AND NEGLECT 27 (1972).
"See, e.g., OHIO REV. CODE ANN. § 2151.31 at 239 (Supp. 1973) (which provides

that while taking a juvenile into custody is not to be considered an arrest, the con-
stitutional standards pertaining to arrests are nonetheless applicable).

'E.g., Cooley v. Stone, 414 F.2d 1213 (D.C. Cir. 1969); Baldwin v. Lewis, 300
F. Supp. 1220 (E.D. Wis. 1969), rev'd on other grounds, 442 F.2d 29 (7th Cir. 1971) ;
Buckley v. Rambeau, 266 Cal. App. 2d 1, 72 Cal. Rptr. 171 (1968); see also In re
Lang, 44 Misc. 2d 900, 255 N.Y.S.2d 987 (N.Y. County Family Ct. 1965).

In Cooley v. Stone, the district court granted a writ of habeas corpus because the
juvenile had been detained pending adjudication without a judicial inquiry into
probable cause for arrest and detention, stating that

[n]o person can be lawfully held in penal custody by the state without a
prompt judicial determination of probable cause. The Fourth Amendment
so provides and this constitutional mandate applies to juveniles as well as
adults. Such is the teaching of Gault and... Kent.

414 F.2d at 1213.
In Baldwin v. Lewis, in granting a writ of habeas corpus on the ground that the

juvenile had been arrested and detained without a probable cause hearing, the district
court stated that statutory rhetoric to the effect that the taking of a juvenile into
custody is not to be deemed an arrest does not negate the constitutional mandate that
probable cause must exist before a juvenile may be taken into custody on suspicion
of having committed an act which would constitute a crime if committed by an adult.
300 F. Supp. at 1230.

"E.g., In re Williams, 49 Misc. 2d 154, 168-69, 267 N.Y.S.2d 91, 109 (Ulster
County Family Ct. 1966); In re Ronny, 40 Misc. 2d 194, 242 N.Y.S.2d 844 (Queens
County Family Ct. 1963).

In In re Ronny, the court held search and seizure limitations applicable to juvenile
proceedings:
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2. Pretrial Identification - The Supreme Court has held that in-court
identification by a witness, based on a prior identification at a police
lineup, can only be admitted where counsel was present at the lineup or
where the right to counsel was voluntarily waived." In In re T.,48 a Cali-
fornia court held that the exclusionary rules recognized in criminal courts
apply to juvenile proceedings. The defendant claimed that the pretrial
identification in the case violated constitutional standards. Applying the
exclusionary rule, the court noted that "juvenile proceedings of this
character must meet the text of constitutional due process of law." " The
court further held that all pretrial identifications arranged by the police
are unconstitutional when the accused is denied assistance of counsel:

A suspect needs the assistance of counsel to insure the fairness of
any in-person pretrial identification arranged by the police and to pre-
pare his counsel for effective cross-examination at the trial of the
People's witnesses participating in the identification .... 50

In Gault, the Court recognized that juveniles have a right to counsel
and a right to effective cross-examination at the adjudicatory stage. Since
the right to counsel at the lineup is predicated on these rights, pretrial
identifications in the juvenile setting should adhere to the same con-
stitutional standard. Some courts have adopted this reasoning and have
extended the protection of the lineup doctrine to juvenile court proceed-
ings.

5 1

3. Privilege Against Self-Incrimination - The privilege against self-
incrimination is often abused by the police where the juvenile is in cus-
todial care. Gault applied this privilege to juvenile proceedings, thus im-
pliedly extending the Miranda 52 standard to the juvenile process.

Prior to Gault and Miranda, the Supreme Court had held that due
process prohibited the use of involuntary confessions by juveniles. In
Haley v. Ohio, 3 the Court suppressed a confession obtained after five
hours of continuous police questioning of a fifteen-year-old on the basis

[S]uch an approach [denying protection against unreasonable searches and
seizures to a juvenile because of the "civil" statutory label of delinquency]
has no proper place in the delinquency and need-of-supervision jurisdiction of
the Family Court. I can think of few worse examples to set for our children
than to visit upon children what would be, if they were older, unreasonable
and unconstitutional invasions of their all-too-limited privacy and rights,
merely because they are young. In this sense, our proceedings are not "civil".
They are perhaps, for this purpose "quasi-criminal" in character.

40 Misc. 2d at 209-10, 242 N.Y.S.2d at 860.
"Stovall v. Denno, 388 U.S. 293 (1967); Gilbert v. California, 388 U.S. 263

(1967); United States v. Wade, 388 U.S. 218 (1967).
' 1 Cal. App. 3d 344, 81 Cal. Rptr. 655 (1969).
"Id. at 352, 81 Cal. Rptr. at 659.

Id. at 353, 81 Cal. Rptr. at 660.
' E.g., Jackson v. State, 249 Ark. 653, 460 S.W.2d 319 (1970) (dictum); In re

T., 1 Cal. App. 344, 81 Cal. Rptr. 655 (1969); In re McKelvin, 258 A.2d 452 (D.C.
App. 1969) (dictum); In re Holley, 107 RI. 1615, 268 A.2d 723 (1970).

Miranda v. Arizona, 384 U.S. 436 (1966).
s332 U.S. 596 (1948).

SUMMER ]
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of due process. In Gallegos v. Colorado,4 the Court suppressed a con-
fession of a juvenile which had been obtained after five days of incom-
municado detention. In determining the constitutionality of the use of
the confession, the Court in Gallegos established a voluntariness test which
has been generally followed to the present:

There is no guide to the decision of cases such as this, except the
totality of circumstances .... The youth of the petitioner, the long
detention, the failure to send for his parents, the failure immediately
to bring him before the judge of the Juvenile Court, the failure to see
to it that he had the advice of a lawyer or a friend - all these combine
to make us conclude that the formal confession on which this con-
viction may have rested.., was obtained in violation of due process. 5

The Supreme Court in Gault reaffirmed the thesis expressed in
Gallegos and Haley, suggesting that the presence of counsel may be
essential to sustain the voluntariness of any confession:

We conclude that the constitutional privilege against self-incrimina-
tion is applicable in the case of juveniles as it is with respect to adults.
We appreciate that special problems may arise with respect to waiver
of the privilege by or on behalf of children, and that there may well
be some differences in technique - but not in principle - depending
upon the age of the child and the presence and competence of parents.
The participation of counsel will, of course, assist the police, Juvenile
Courts and appellate tribunals in administering the privilege. If counsel
was not present for some permissible reason when an admission was
obtained, the greatest care must be taken to assure that the admission
was voluntary, in the sense not only that it was not coerced or suggested,
but also that it was not the product of ignorance of rights or of
adolescent fantasy, fright or despair 5 6

Since Gault many courts have concluded that the Miranda requirements
apply to juvenile interrogations.5 Other courts and commentators have
suggested that even the Miranda warnings may be inadequate in many
delinquency cases where due to age or mental immaturity the juvenile may
not have the ability to comprehend their significance, and that other
methods of protecting the juvenile's privilege against self-incrimination
should be devised:

The Miranda warnings were devised to protect the adult offender
against the abuses of police interrogation. . . . Should not juveniles

5370 U.S. 49 (1962).

Id. at 55 (emphasis added).
387 U.S. at 55 (emphasis added).

'E.g., Lopez v. United States, 399 F.2d 865 (9th Cir. 1968); In re M., 70 Cal. 2d
444, 450 P.2d 296, 75 Cal. Rptr. 1 (1969); State v. Sinderson, 455 S.W.2d 486 (Mo.
1970); Commonwealth v. Darden, 441 Pa. 41, 271 A.2d 257 (1970), cert. denied, 401
U.S. 1004 (1971); Leach v. State, 428 S.W.2d 817 (Tex. Civ. App. 1968); State v.
Prater, 77 Wash. 2d 526, 463 P.2d 640 (1970); cf. In re W., 115 N.J. Super. 286, 279
A.2d 709 (App. Div.), aff'd, 61 N.J. 118, 293 A.2d 186 (1971). See M. MmONICK,
supra note 43, at 51. See generally Glen, Interrogation of Children: When are Their
Admissions Admissible?, 2 FAM. L.Q. No. 3, 280 (1968).
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be afforded a safeguard sufficient to protect their rights against these
same abuses? 58

In In re L.,59 the court took this approach. Although the accused
juvenile had been "meticulously" warned of his Miranda rights,6" the
court concluded that the accused had not received the intended benefits of
Miranda, particularly the presence of parent or counsel to which he was
entitled.1 Relying on In re L., the court in In re W. 2 suppressed an
admission made at arraignment, apparently because the juvenile had
been without counsel at the time he made his admission.

Authorities have also suggested that any confession by a juvenile with-
out counsel should be excluded from any subsequent delinquency adjudica-
tion.

63

If the Miranda requirements, including the right to counsel, are neces-
sary to prevent erosion of the privilege in the case of an adult, then the
case of a juvenile is a fortiori because of considerations of age and im-
maturity.... When there is added the extraordinary detention powers
6ver juveniles provided by the laws of many states, the risk that the
privilege will in fact be eroded is so great that the case for the Miranda
requirements becomes compelling.6 4

Many juvenile court acts, including the Standard Juvenile and Family
Court Acts, strictly limit police authority over juveniles after arrest, re-
quiring that the child either be released to his parents or guardian or taken
"without unnecessary delay to the [juvenile] court or a place of detention
or shelter designated by the court."' Where juvenile acts require that
arrested children be taken immediately to juvenile court facilities, courts
have held that confessions obtained during custodial questioning are
inadmissible in subsequent adjudicatory proceedings." In jurisdictions
where custodial questioning is permitted, the privilege against self-in-
crimination precludes the use of confessions obtained in violation of con-
stitutional standards:" Whatever rehabilitative purposes juvenile con-
fessions serve could be preserved by immunizing "the juvenile from the

' Note, Interrogation - Parens Patriae v. Miranda: Conflicting Interests - State v.
In the Interest of R.W., 3 SETON HALL L. Rav. 482, 489 (1972).

29 App. Div. 2d 182, 287 N.Y.S.2d 218 (1968).
Id. at 184, 287 N.Y.S.2d at 221.
Id.
29 App. Div. 2d 873, 288 N.Y.S.2d 380 (1968).
Dorsen & Rezneck, In re Gault and the Future of Juvenile Law, 1 FAM. L.Q. No.

4, 1 (1967).
1Ild. at 39.

'NATIONAL COUNCIL ON CRIME AND DELINQUENCY, STANDARD JUVENILE COURT
ACT § 17(6) (6th ed. 1959) [hereinafter cited as STANDARD ACT]. See similar
provisions in state juvenile court acts: e.g., CAL. WELF. & INST'NS CODE § 626(c)
(West 1972); COLO. REv. STAT. ANN. § 22-2-2(3)(b) (1964); ILL. RaV. STAT. ch.
37, § 703-2(1) (1971).

'United States v. Glover, 372 F.2d 43 (2d Cir. 1967); State v. Arbeiter, 408
S.W.2d 26 (Mo. 1966).

'E.g., In re Carlo & Stasilowicy, 48 N.J. 224, 225 A.2d 110 (1966); In re W. & S.,
19 N.Y.2d 55, 224 N.E.2d 102 (1966).
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use of his statements, and any evidence obtained therefrom in any sub-
sequent proceedings to adjudicate him a delinquent." " This is the ap-
proach taken by the Council of Judges' (National Council on Crime and
Delinquency) proposed rule to govern the admissibility of out-of-court
statements made by juveniles:

No extra-judicial statement by a child to a peace officer or court officer
shall be admited into evidence unless made in the presence of a parent
or guardian of the child, or of the child's counsel. No such statement
shall be admitted into evidence unless the person offering the state-
ment demonstrates to the satisfaction of the court that, before making
the statement, the child and his parents were informed and intelligently
comprehended that the child need not make a statement, that any
statement made might be used in a court proceeding, and that the child
has a right to consult with counsel prior to ordering the making of a
statement.6 9

The privilege against self-incrimination explicitly extended to juvenile
proceedings in Gault requires at a minimum that the Miranda warnings
be given prior to any police questioning. Where the warnings are
inadequate to protect the child from the abuses of police interrogation,
statements made without the assistance of counsel should be inadmissible
in subsequent adjudicative proceedings.

4. Police Screening and Sanctions - Police officers have several options
on their first encounter with a juvenile:

(1) release the juvenile, with or without a warning, but without mak-
ing an official record or taking further action; (2) release the juvenile,
but write up a brief "field report" for the juvenile bureau describing
the contact, or file a more formal report referring the matter to the
juvenile bureau for possible action; (3) turn the youth over to the
juvenile bureau immediately; or (4) refer the case directly to the
juvenile court.J

Standards to guide the police officer's decision vary with jurisdiction
and are generally as much the result of informal procedure as of formal
instructions. Some jurisdictions require immediate referral to juvenile
facilities upon arrest. Others mandate referral to the juvenile bureau only
for certain offenses or where the juvenile is currently on parole or proba-
tion. In some jurisdictions where an automatic court referral is not manda-
tory, an informal proceeding commonly referred to as a police hearing is
conducted to determine whether judicial proceedings are necessary. The
procedure at the police hearing generally follows a certain pattern:

A notice of the time and place of the proceeding is... either mailed to
the juvenile's parents or delivered to them by a patrolman. The juvenile
and his parents appear before a "hearing officer" or "counselor," and
the juvenile is questioned about his participation in the offense under in-

Dorsen & Rezneck, supra note 63, at 40.
COUNCIL OF JUDGES, NATIONAL COUNCIL ON CRIME AND DELINQUENCY, MODEL

RULES FOR JUVENILE COURTS, R. 25 at 53 (1969) [hereinafter cited as MODEL RULES].

' Juvenile Delinquents, supra note 40, at 777.
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vestigation. Only rarely is the youth accompanied by counsel or advised
of a right to remain silent. In none of the notice forms that were
examined is there any mention of a right to counsel. Indeed, to the
police the "right" to counsel or to remain silent is simply not in accord
with the nature of the process, because both the hearing and the decision
are matters completely within their discretion."

If the juvenile denies any involvement in the alleged offense, "[t]he
police generally refer [the case] to court... in order to prevent the refer-
ral threat from losing its potency." 72 If the juvenile confesses, the officer
may

release the child to his parents with a reprimand or warning; direct the
child (and perhaps his parents) to a community social service agency;
or refer the case to court. Some hearing officers have the additional
alternative of imposing direct sanctions on the juvenile.73

The juvenile's initial encounter with the police, therefore, is a "critical"
stage of the juvenile proceeding requiring the appointment of counsel at
the earliest practicable time. The assistance of counsel is essential not only
to ensure that juvenile cases are properly handled outside the juvenile
court process, but also to ensure that individual rights are protected.

B. Intake

Intake is a preliminary proceeding unique to the juvenile justice system.
It differs from the preliminary procedures of the criminal court process
in that it involves a determination not only of whether the court has
jurisdiction and whether a prima facie case exists, but also whether formal
adjudication is most appropriate." In 1967, fifty-three percent of all cases
referred to juvenile courts were screened out at intake. Intake, therefore,
is a "critical" stage of the juvenile proceeding and consequently requires
that an accused be afforded the right to counsel:

From the pragmatic standpoint, the pre-judicial stage provides
the most frequent and the best opportunity for dispensing justice and
"treatment" to the alleged juvenile offender. It also provides an op-
portunity for abuse, discrimination, and extra-legal measures.75

Counsel can serve an important function at intake both in assisting the
intake department in the efficient administration of justice and in protect-
ing the juvenile from unnecessary restrictions of his constitutional rights.

7Id. at 780.
72d. at 781.
23 Id.

The intake process differs from police screening in tvo important respects:
first, intake screening personnel are usually trained and experienced in "social
investigation"; second, they are generally under the immediate supervision
of the juvenile court judge....

Id. at 788.
"' Foster, Notice and "Fair Procedure": Revolution or Simple Revision?, in GAULT:

WrAT Now FoR THE JUVENILE COURT? 51, 57 (V. Nordin ed. 1968).
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The right to counsel will be analyzed with respect to: (1) the
privilege against self-incrimination; (2) the intakes officer's decision to
refer the case for a formal delinquency hearing; (3) informal disposition
alternatives available at intake; (4) pretrial discovery; and (5) the right
to a pretrial detention hearing where detention is proposed pending further
adjudication.

1. Intake and the Privilege Against Self-Incrimination - Informal dis-
position at intake often depends upon admissions of the accused; con-
sequently, intake "is a prolific source of juvenile admissions." 76 The
preceding discussion of the privilege against self-incrimination and the
applicability of Miranda to police investigatons also applies to intake and
suggests the following: first, if the juvenile is encouraged to make admis-
sions under the threat of further court proceedings notwithstanding Gault's
clear mandate extending the privilege against self-incrimination to juvenile
proceedings, the juvenile should be immunized from the use of such
admissions at ensuing delinquency proceedings.77 Second, in jurisdictions
where admissions at intake are admissible in subsequent delinquency
proceedings due process requires that counsel be appointed at intake to
advise the accused concerning his privilege against self-incrimination.

2. The Intake Officer's Decision to Refer the Case to a Formal Delin-
quency Hearing - The chief function of the intake officer is to determine
which cases should be referred to the juvenile courts. The criteria and
procedures used in this determination vary substantially depending upon
the jurisdiction. The intake officer generally dismisses cases where ( 1 ) the
court lacks jurisdiction, (2) there is insufficient evidence, or (3) filing
a petition would not be in the best interests of the child or the public.
To some extent, at least, the intake officer must ascertain whether "it is
useful to [adjudicate] in the light of community norms and resources and
the case situation." 78

Jurisdictional questions to be resolved at intake are generally regulated
by statute. The intake officer ordinarily "is able to determine whether the
court has jurisdiction, but he may need to consult legal counsel if he
encounters difficult jurisdictional questions." " Where jurisdictional prob-
lems cannot be resolved by the parties, a formal hearing may be neces-
sary.

80

, Dorsen & Rezneck, supra note 63, at 41.

"The difficulties of ascertaining the voluntariness of admissions during custodial
interrogation by the police are even greater at the intake stage where the interrogating
officer has the discretion to dismiss the case or provide for an informal disposition.

"Ferster, Courtless & Snethen, Separating Official and Unofficial Delinquents:
Juvenile Court Intake, 55 IowA L. Rv. 864, 865 n.6 (1970), quoting A. KAHN,
STUDIES IN SOCIAL POLICY AND PLANNING 86-87 (1969).

' Ferster, Courtless & Snethen, supra note 78, at 869; Rosenheim & Skolar, The

Lawyer's Role at Intake and Detention Stages of Juvenile Court Proceedings, 11
Creae & DELINQ. No. 3, at 167, 169-70 (1965) ; Sheridan, Juvenile Court Intake, 2
j. FAs. L. 139, 148 (1962).

' See authorities cited note 79 supra.
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Once jurisdiction is established, the intake officer determines whether
sufficient evidence exists to support the delinquency charges. In some juris-
dictions the intake investigation is limited to reviewing police reports and
interviewing complainants and witnesses; in others the intake officer makes
extensive fact-finding investigations. This fact-finding role in preliminary
investigations often leads to abuse of intake authority. As originally
formulated the preliminary inquiry was merely

to determine whether the best interest of the child or of the public
require the filing of a petition. It was mistakenly interpreted to mean
the making of social studies to help the court arrive at a disposition. As
a result, full probation investigations were made.., even when parents
and children denied the allegations of the petition.81

In the preliminary investigation the assistance of counsel is necessary to
protect the interests of the accused. Since the investigation's purpose is
merely to ascertain probable cause, "intake officers must avoid usurping
the judge's prerogative to try the case on its merits." 82

After establishing jurisdiction and probable cause, the intake officer
must decide whether formal adjudication is in the best interests of the
child or the public. The officer often holds a hearing "inviting the juvenile,
his parents, and any complainants. At such a conference, the officer may
attempt to make an adjustment that will make further, i.e. involuntary,
proceedings unnecessary." " Specific criteria to determine the "best
interest" of the child, however, are seldom articulated.8 4 Also, "[j]uvenile
courts... normally fail to provide written guidelines. Even organizations
which propose model standards refer only to 'best interests.' " 1

Several studies indicate that the criteria generally used to determine
whether to refer cases to the juvenile court are whether the juvenile admits
to the charges 86 and consideration of the "age of the child; previous
record; family background; seriousness of the offense; and the attitudes of
both the juvenile and his parents." 87 Some jurisdictions restrict the intake
officer's discretion by requiring that all contested cases, all cases involving
serious offenses or juveniles who are repeated offenders, and all cases
where the parents or the juvenile requested the filing of a petition, be

'Wallace & Brennan, Intake and the Family Court, 12 BUFF. L. REv. 442, 44-5
(1963).

' Waalkes, Juvenile Court Intake - Unique and Valuable Tool, 10 CRIME &
DELINQ. 117, 119 (1962). See also Sheridan, supra note 79, at 147: "[Ain extended
investigation... involving highly personal matters, cannot be justified before the filing
of a petition."

' Levine, The Current Status of Juvenile Law, in JUVENILE JUSTICE MANAGEMENT
547, 564 (G. Adams, R. Carter, J. Gerletti & D. Pursuit eds. 1973) [hereinafter cited as
JUVENILE JUSTICE MANAGEMENT].

" See statutes collected in Ferster, Courtless & Snethen, supra note 78, at 872 n.37.

I Id. at 872. See, e.g., LEGISLATIVE GUIE, supra note 42, § 13(a); MODEL RULES,
supra note 69, R.3 at 10.

Informal disposition at the intake level often requires that the accused admit to
the facts charging acts of delinquency. JUVENILE JUSTICE MANAGEMENT, supra note 83,
at 564; Juvenile Delinquents, supra note 40, at 788.

61 JUVENILE JUSTICE MANAGEMENT, supra note 83, at 564.
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referred to the juvenile court for adjudication.' The President's Commis-
sion on Law Enforcement and Administration of Justice has suggested
that:

[W]ritten guides and standards should be formulated and imparted in
the course of inservice training. Reliance on word of mouth creates
the risk of misunderstanding and conveys the impression that pre-
judicial dispositions are neither desirable nor common. Explicit written
criteria would also facilitate achieving greater consistency in decision-
making.""

Such an approach is necessary because "[q]uite often the intake officer
decides to detain a youth on the basis of criteria quite apart from any
rational consideration." go

The few empirical studies made examined on-the-spot decisions by
juvenile officers rather than hearings, but confirm in that setting the
tendency to rely on improper criteria. One study concluded that the
determinative factors are the juvenile's demeanor, his appearance and
his race; another confirms the reliance on race and notes wryly that
"athletes and altar boys will rarely be referred to court for their
offenses." 91

Accordingly, counsel should be appointed to ensure that the decision to
refer cases from intake to the juvenile courts is fairly made.

3. Informal Disposition at Intake - In the juvenile justice system
intake frequently operates as a dispositional agency. A case may be settled
informally by (1) adjustment, (2) probation, or (3) a consent decree.
Informal disposition proceedings are justified in terms of three func-
tions which they purportedly serve: "saving judicial time by reducing
the number of formal hearings; preventing delinquency by giving service
to children who are showing signs of getting into trouble; and avoiding
stigmatizing a child by adjudicating him a 'delinquent.' " 92 In attempting
to accomplish these functions, however, intake is subject to criticism for
unduly encroaching on the responsibilities of the court, and for restricting
juveniles' rights.

(a) Informal Adjustment - Approximately one-third of the states
provide by statute " for informal adjustment procedures which dispose

'E.g., N.Y. FAMILY CT. ACT §§ 424(b), 734(b), 823(b) (McKinney 1963). See
also juvenile Delinquents, supra note 40, at 789.

' THE PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND ADMINISTRATION
OF JUSTICE, TASK FORCE REPORT: JUVENILE DELIQUENCY AND YOUTH CRIME 21
(1967) [hereinafter cited as TAsK FORCE REPORT].

'0 Comment, The Attorney-Parent Relationship in the Juvenile Court, 12 ST. Louis
U.L.J. 603, 634 (1968).

' Juvenile Delinquents, supra note 40, at 782.
' Ferster, Courtless & Snethen, supra note 78, at 877.

'ALASKA STAT. § 47.10.020 (1971); COLO. REV. STAT. ANN. § 22-3-1 (1964);
CONN. GEN. STAT. ANN. § 17-61 (Supp. 1969); HAWAII REv. STAT. § 571-21 (1968);
ILL. ANN. STAT. ch. 37, § 703-8 (Smith-Hurd 1972); IOWA CODE ANN. § 232.3
(1969); MD. ANN. CODE art. 26, § 70-7 (Gum. Supp. 1971); MIss. CODE ANN. §
7187-05 (Cum. Supp. 1972); MONT. REv. CODES ANN. § 10-605.1(1) (Supp. 1973);
N.Y. FAMILY CT. ACT § 734 (McKinney 1963); N.D. CENT. CODE § 27-20-10 (1974);
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of cases by remedies less severe than delinquency adjudication, "such as
restitution or referral to a community agency." " Adjustment is used in
certain cases where, for example, "the complainant may have ... in the
judgment of an experienced and neutral probation officer, magnified an
incident out of proportion." "

Only five of the states that provide for informal adjustment detail the
procedure to be used.96 The Children's Bureau recommends that informal
adjustment be used "in order to expedite the intake process as well as
to discourage the use of so-called unofficial probation and other services
of a continuing nature without properly invoking the jurisdiction of the
court.""7 The Bureau also recommends specific informal adjustment
procedures:

The intake officer of probation services shall have the authority to
refer the case to an appropriate public or private agency or to conduct
conferences for the purposes of affecting adjustments or agreements
which will obviate the necessity for filing a petition. During such
inquiries, a party may not be compelled to appear at any confer-
ence, to produce any papers, or to visit any place. Such inquiries
and conferences shall not extend for a period beyond 30 days from the
date the complaint was made.98

Model Rules provide for the right to counsel at intake and recommend
that notice be given at the intake interview where informal adjustment
occurs:

If any party wishes to be represented by counsel, the interview shall
end and all further interviews shall take place with counsel present
unless the right is waived. If the officer thinks that the child should be
represented by counsel at the interview even though counsel has not
been requested, he shall so advise the child and his parents. 99

(b) Informal Probation - Many states authorize the use of informal
probation under certain circumstances.' The primary advantage of this
form of disposition is that it avoids the long lasting consequences of formal
delinquency adjudication: "curtailment of employment opportunity,
quasi-crimiial record, harm to personal reputation in the eyes of family

OKLA. STAT. ANN. tit. 10, § 1103 (Supp. 1974); S.D. COMPILED LAws ANN. §
26-8-1.1 (Supp. 1974); UTAH CODE ANN. § 55-10-83 (Supp. 1973); VA. CODE ANN.
§§ 16.1-16.4 (Supp. 1973); WAsH. REv. CODE ANN. § 13.04.056 (Supp. 1973);
Wis. STAT. ANN. § 48.19 (1957).

Ferster, Courtless & Snethen, supra note 78, at 879.
' MODEL RULES, supra note 69, Comment at 12.

CONN. GEN. STAT. ANN. § 17-61 (Supp. 1969) ; ILL. ANN. STAT. ch. 37, § 703-8
(Smith-Hurd 1972); MD. ANN. CODE art. § 70-7 (Cum. Supp. 1971); N.Y. FAMILY
CT. ACT § 734 (McKinney 1963) ;N.D. CENT. CODE § 27-20-10 (1974).

t' LEGISLATIVE GUmE, supra note 42, Comment at 15.
"Id. § 13, at 14.
' MODEL RULES, supra note 69, R.3 & Comment at 12.
" E.g., COLO. Rzv. STAT. ANN. § 22-3-1 (1964); CONN. GEN. STAT. ANN. § 17-61

(Supp. 1969); N.Y. FAMILY CT. ACT § 734 (McKinney 1963); N.D. CENT. CODE §
27-20-10 (1974); S.D. COMPILED LAws ANN. § 26-8-1.1 (Supp. 1974); UTAH CODE
ANN. § 55-10-83 (Supp. 1973).
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and friends and public reinforcement of antisocial tendencies." "01 Of
secondary importance and questionable validity is the advantage of
saving judicial time. 2 The disadvantages of informal probation, however,
far outweigh the advantages:

The merits of continuing informal supervision are dubious. The advan-
tages of restricting the rights of children who are thought to be
delinquent on the basis of not labeling them as delinquent are not
compelling 0 3

The use of informal probation has been severely criticized 104 on several
grounds. First, although intake proceedings are predicated on the accused's
consent, the voluntary nature of consent at this stage is questionable,
"where the present threat of use of authority is present." :o5 Although
the intake department lacks authority to compel informal dispositions,
"[t]he threat of a formal petition is usually sufficient." 10' Second, since
informal probation is generally used in cases where the accused admits the
charges,0 " the juvenile's privilege against self-incrimination is jeopardized
by the proceeding.' Third, despite the fact that a juvenile on informal
probation may have his freedom restricted for substantial periods of time,
his case may later be brought before the court on the original petition and
admissions made at the intake interview are often admitted at trial.

Proponents of informal probation assert that its defects can be lessened
by implementing the procedural safeguards.

[T]he juvenile must admit his offense; the juvenile must agree to the
informal process; self-prejudicing statements made during the informal
process shall not be used in subsequent judicial proceedings; a specified
time limit shall be placed on the informal probation period; and a peti-
tion on the original complaint shall not be allowed after an agreement
has been worked out with the child or his parents. 0 9

"' TASK FORCE REPORT, supra note 89, at 16.

'0 Fradkin, Disposition Dilemmas of American Juvenile Courts, in JUSTIcE FOR THE
CHILD 125 (M. Rosenheirn ed. 1962).

Ferster, Courtless & Snethen, supra note 78, at 887.
104 LEGISLATIVE GUIDE, supra note 42, § 13 at 15.
' Ferster, Courtless & Snethen, supra note 78, at 882 n.91, quoting Sheridan, Intake

Through Disposition, PROCEEDINGS OF THE ALABAMA WORK CONFERENCE FOR
JUVENILE COURT JUDGES 36 (1965).

. Note, Informal Disposition of Delinquency Cases: Survey and Comparison of
Court Delegation of Decision-Making, 1965 WASH. U.L.Q. 258, 271.

' Several states require that the accused admit to the facts of the offense before
informal adjustment is permitted: COLO. REV. STAT. ANN. § 22-3-1 (1964); CONN.
GEN. STAT. ANN. § 17-61 (Supp. 1969); IOWA CODE ANN. § 232.3 (1969); MD. ANN.
CODE art. 26, § 70-7 (Cum. Supp. 1971); N.D. CENT. CODE § 27-20-10 (1974);
S.D. COMPILED LAWS ANN. § 26-8-1.1 (Supp. 1974).; UTAH CODE ANN. § 55-10-83
(Supp. 1973). MODEL RULE 4 also requires that informal adjustment only be permitted
where the allegations are not controverted. MODEL RULES, supra note 69, at 13.

' Model Rule 4 provides that any admissions made during informal adjustment
are inadmissible in a subsequent delinquency adjudication. MODEL RULES, supra note
69, at 13.

" Ferster, Courtless & Snethen, supra note 78, at 883.
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None of the state or model laws, however, incorporates all these protec-
tions."' If use of informal probation is not discontinued counsel's presence
at the intake interview should be a constitutional requirement.

(c) Continuance and Supervision without Adjudication: Consent
Decrees - Consent decrees may be used in lieu of informal probation
where both adjudication and dismissal are inappropriate."' A petition for
a consent decree, by either the prosecuting officer or counsel for the
juvenile, must be filed to initiate the proceeding,1"2 and all parties must
agree to the decree's provisions. The court decides the appropriateness of
a consent decree if challenged by the prosecution and must proceed to
delinquency adjudication if the juvenile objects to it."' The decree is in
force for six months and contains an extension provision for an additional
six months," but the original charge may be petitioned to the court if
the juvenile violates the decree." 5

Since the consent decree is similar to informal probation, it is subject to
many of the same criticisms: it restricts the juvenile's freedom without due
process of law, jeopardizes a juvenile's privilege against self-incrimination,
and presents a double jeopardy problem. The consent decree's primary
advantages over informal probation are that it involves a more formal
procedure, which anticipates the presence of counsel to ensure that the
child's rights are protected, and that the proceedings are actually in the
best interest of the accused.

On the other hand, the consent decree's advantages cannot compensate
for the restrictions it imposes on the rights of individuals in comparison
to formal adjudication where effective representation of counsel is con-
stitutionally mandated and procedural safeguards are judicially enforced.
Although informal dispositions allow juveniles to avoid the stigma of
being adjudicated delinquent, "juvenile court hearings occur behind closed
doors, children adjudicated delinquent carry no civil liability, and in most
states, juvenile court records are treated as protected information, un-
available to public or press without court order." " The assertion that
consent decrees save judicial time is also questionable."' A consent decree
proceeding requires that petitions be filed, counsel appointed, intake per-
sonnel assigned to prosecute the case, and judicial intervention exercised
where objections are raised incident to the proceedings; violations of
consent decrees are referred to the courts for formal delinquency proceed-
ings.

'-Id.; see authorities cited note 100 supra.
See LE sLATv GumE, supra note 42, § 33 at 35-36.

'DId. § 33(a).

-Id. § 33(b).
" Id. § 33(c).
-id. § 33(d).
' Fradkin, supra note 102, at 124.
' Ferster, Courtless & Snethen, supra note 78, at 886-87.
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Although intake screening provides an important opportunity for in-
dividualized treatment of juvenile cases which is consistent with parens
patriae theory, "[i]t also provides an opportunity for abuse, discrimination,
and extra-legal measures." "' These informal disposition proceedings,
therefore, are critical stages of the juvenile justice system requiring the
assistance of counsel to ensure that the proceedings are fair, to protect
the juvenile's rights, and to assist the intake personnel in arriving at
appropriate informal dispositions.

4. Pretrial Discovery at Intake - Pretrial discovery is vital in the
juvenile justice system both because it is fair to the accused, and because
it expedites the judicial proceeding. Although discovery is generally
governed by statute, three general points can be made about discovery
in juvenile cases: (1 ) the considerations that have prompted the American
Bar Association to recommend that discovery in criminal proceedings
be "as full and free as possible consistent with protection of persons,
effective law enforcement, the adversary system, and national security," "'

apply also to juvenile proceedings; (2) due process requires the avail-
ability of certain types of discovery 120 to any accused; and (3) participa-
tion of counsel is indispensable to meaningful pretrial discovery. Although
at least one court has urged that extending broad discovery to juvenile
proceedings would impede the speedy adjudication of juvenile cases,12

[t]here is much to be said in favor of extending the scope of dis-
covery in juvenile proceedings beyond that available in adult criminal
proceedings. They are, after all, civil proceedings. Their treatment
rationale implies that trial should be more a quest for truth than a
sporting event, and their informality and flexibility should encourage
innovation and experimentation.1 22

In recommending broad discovery in criminal proceedings, the Ameri-
can Bar Association assumes that the assistance of counsel is necessary to
the fair and efficient administration of criminal justice. The ABA stand-
ards, for example, state that "meetings between defense counsel and the
prosecuting attorney where, without court intervention, they will engage
in required discovery, explore additional discretionary discovery, conduct
investigation as needed, and enter upon plea discussions" are necessary
for effective trial preparation. 2 3 Moreover, the recommended standards
state:

Prosecution and defense counsel should take the initiative and conduct
required discovery willingly and expeditiously, with a minimum of

"8 Foster, supra note 75, at 57.
ABA PROJECT ON MINIMUM STANDARDS FOR CRIMINAL JUSTICE, STANDARDS

RELATING TO DISCOVERY AND PROCEDURE BEFORE TRIAL, § 1.2 (Tentative Draft 1969)
[hereinafter cited as ABA STANDARDS].

' M. MIDONICI, supra note 43, at 84.
'In re R.L., 3 Cal. App. 3d 100, 106, 83 Cal. Rptr. 81, 84-85, cert. denied, 401

U.S. 913 (1970).
' M. MIDONICK, supra note 43, at 85.
'ABA STANDARDS, supra note 119, § 1.3(a).
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imposition on the time and energies of the court, counsel, and prospec-
tive witnesses. Counsel should be astute and diligent in defining issues
which can most efficiently be disposed of prior to trial, and should
engage in plea discussions in an effective and timely manner. Only
through the initiative and cooperation of counsel in effecting these
standards can criminal cases be fairly and timely disposed of, as justice
requires.2

4

Moreover, courts have recognized a due process right to certain types of
discovery that are as vital to the fair administration of justice in
juvenile proceedings as in adult criminal proceedings. For example, the ac-
cused has a right to exculpatory information in the prosecution's
possession, as well as prior inconsistent statements of witnesses."'

In the absence of specific discovery standards in juvenile court proceed-
ings, the defense is severely hampered in preparing for trial; the accused
juvenile may even be detained pending formal adjudication, without
knowledge of the particulars that will be raised at trial. Permitting broad
pretrial discovery at intake would increase the possibility that the case
may be informally settled rather than formally adjudicated. The assistance
of counsel in pretrial discovery efforts, would not only expedite the juvenile
proceedings, but also safeguard the juvenile's rights.

5. The Right to a Pretrial Detention Hearing Where Detention is Pro-
posed Pending Further Adjudication - Counsel's participation in pretrial
juvenile proceedings is also essential where the juvenile may be detained
pending further adjudication. Juvenile court acts typically require that a
child taken into custody either be detained or released to his parents pend-
ing the court hearing. In most jurisdictions, statutes provide for pretrial
detention without a hearing." Some states provide for a hearing, re-
cognize the juvenile's right to counsel and privilege against self-incrimina-
tion at the hearing, and require that notice of the charges be given.-'
Many juvenile court acts do not provide any standard for the pretrial
detention decision;1 29 as a consequence, many juveniles are detained
unnecessarily: "In one study, almost two-thirds of those detained pending
hearing were thereafter released on probation or without adjudica-
tion." 3 The broad language in most juvenile court acts authorizes the
juvenile's detention when

-I Id. § 1.4(b).
'See Giles v. Maryland, 386 U.S. 66 (1967); Miller v. Pate, 386 U.S. 1 (1967);

Brady v. Maryland, 373 U.S. 83 (1963); Napue v. Illinois, 360 U.S. 264 (1959);
Mooney v. Holohan, 294, U.S. 103 (1935).

'People v. Rosario, 9 N.Y.2d 286, 173 N.E.2d 881, 213 N.Y.S.2d 448, cert.
denied, 368 U.S. 866 (1961). This requirement pertains to the defense's preparation
for trial and effective cross-examination, and is included in the ABA standards. ABA
STANDARDS, supra note 119, § 2.1 (a).

' E.g., MASS. GFN. LAws ANN. ch. 119, § 68 (Supp. 1973).
inE.g., CAL. WELF. & INST'NS CODE §§ 630-33 (West 1972) (requiring a hear-

ing within two judicial days of the taking into custody); see In re Macidon, 240 Cal.
App. 2d 600, 49 Cal. Rptr. 861 (1966).

E.g., COLo. REv. STAT. ANN. § 22-2-2 (1964).
'0 JUVENILE JUSTICE MANAGEMENT, supra note 83, at 601 n.134a.
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there is a likelihood that he will flee, his home is unfit, his parents
are unable to control him, it is necessary to protect the child or the
person or property of another, the child may harm himself or others,
or there is... "a serious risk that he may before the return date do an
act which if committed by an adult would constitute a crime." 131

Pretrial detention hearings necessitate the assistance of counsel to chal-

lenge the court's jurisdiction, to determine if there is probable cause to
detain the juvenile and, in cases of unlawful detention, to file a writ of
habeas corpus challenging the court's decision to detain the accused.

Some courts have interpreted Gault to require (1) a probable cause
hearing prior to the granting of a temporary detention order,"2 and (2)
incorporation of the facts and documents affecting the court's deter-

mination at the hearing into the record to be made available to counsel

for inspection.' 33 The Supreme Court has not yet explicitly required a

pretrial detention hearing accompanied by the right to counsel.
The right to counsel in pretrial detention hearings may also secure the

juvenile's release on bail where permitted. Most states do not extend the
right to bail to juvenile proceedings despite the informal procedure as-

sociated with pretrial detention,' probably because juvenile proceedings

" M. MmoNICK, supra note 43, at 75-76.

" In Baldwin v. Lewis, the court granted a writ of habeas corpus to a fifteen-year-
old youth who had been detained pending trial without a probable cause hearing,
stating:

A detention hearing. . . is, by its very nature, a proceedings which may
result in the deprivation of a juvenile's liberty for an indeterminate period of
time pending disposition of the accusations against him. It is the opinion of
this Court that a logical interpretation of the Supreme Court's decision in re
Gault . . . requires that such a hearing satisfy all the requirements of due
process under the Fourteenth Amendment.

300 F. Supp. 1220, 1232 (E.D. Wis. 1969), rev'd on other grounds, 442 F.2d 29 (7th
Cir. 1971).

In Cooley v. Stone, the circuit court affirmed the following language of the district
judge: No person can be lawfully held in penal custody by the state without a

prompt judicial determination of probable cause. The Fourth Amendment
so provides and this constitutional mandate applies to juveniles as well as
adults. Such is the teaching of Gault and... Kent.

414 F.2d 1213 (D.C. Cir. 1969).

.. The district court in Baldwin v. Lewis stated that the requirement that a probable
cause hearing be held included the right to counsel and the inspection of information
used to support a detention order:

With regard to the manner in which the detention hearing is actually
conducted, In re Gault . . . held that the constitutional right to counsel applies
to juveniles who stand accused of an act which may result in their incarcera-
tion. The right to counsel is but a hollow right, however, if the court conduct-
ing the detention hearing may base its conclusion and order upon facts or
documents which are never identified, made part of the record, or made
available to counsel for inspection.

300 F. Supp. at 1232.

"' E.g., Fulwood v. Stone, 394 F.2d 939, 944 (D.C. Cir. 1967) (statutory sub-
stitute for bail); People v. Castro, 243 Cal. App. 2d 402, 52 Cal. Rptr. 469 (1966);
Ex parte Cromwell, 232 Md. 305, 192 A.2d 775, rev'd on other grounds, 232 Md. 409,
194 A.2d 88 (1963) ; Estes v. Hopp, 73 Wash. 2d 263, 438 P.2d 205 (1968).
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are characterized as noncriminal.'35 Prior to Gault, however, some courts
had held that bail was a constitutional right applicable to juvenile deten-
tion, despite its civil label.'36 Since Gault, some courts have held that
juveniles have a right to bail under the eighth and fourteenth amend-
ments."3

Two points should be noted with respect to detention and the juvenile's
right to release. First, a probable cause hearing should be a prerequisite
to pretrial detention. Since detention constitutes incarceration which is
arguably within the scope of Gault's limited holding, courts should
recognize a constitutional right to counsel at the detention hearing. Second,
where detention is proposed solely because of the likelihood that the child
will not return for trial, bail or other methods of release are desirable, if
not constitutionally required. The President's Commission on Law En-
forcement supports this conclusion:

[D]etention of 'children appears to be far too routinely and frequently
used, both while they are awaiting court appearance and during the
period after disposition and before institution space is available. The
notorious inadequacy and overcrowding of child detention centers and

' E.g., Ex parte Cromwell, 232 Md. 305, 192 A.2d 775, rev'd on other grounds,
232 Md. 409, 194 A.2d 88 (1963). See Harling v. United States, 295 F.2d 161, 163
(D.C. Cir. 1961).

' In Trimble u. Stone, the court stated:
[T]he juvenile court act is silent on the subject of bail. The higher law of
the Constitution, however, prevails. The Eighth Amendment is self-executing
and no statute is necessary to implement it... A serious Constitutional ques-
tion would arise if the statute expressly or by necessary implication denied the
right to bail.

187 F. Supp. 483, 485 (D.D.C. 1960). See State v. Franklin, 202 La. 439, 12 So. 2d
211, 213 (1943); Ex parte Osborne, 127 Tex. Crim. 136, 75 S.W.2d 265 (Crim. App.
1934).

The Supreme Court in Stack v. Boyle referred to the federal law's consistent
recognition of the right to bail:

[F]ederal law has unequivocally provided that a person arrested for a non-
capital offense shall be admitted to bail. This traditional right to freedom
before conviction permits the unhampered preparation of a defense, and serves
to prevent the infliction of punishment prior to conviction.... Unless this
right to bail before trial is preserved, the presumption of innocence, secured
only after centuries of struggle, would lose its meaning.

342 U.S. 1, 4 (1951) (citation omitted). See also Kinney v. Lenon, 425 F.2d 209 (9th
Cir. 1970) (which held that a minor has a due process right to be released to prepare
his defense where appointed counsel requested his assistance).

" See authorities cited in M. MiMONICi, supra note 43, at 78 n.3.
Some courts and commentators have suggested that bail is inappropriate in juvenile

proceedings. See Paulsen, supra note 19, at 552,; Npte, Right to Bail and Pre-Trial
Detention of Juveniles Accused of Crime, 18 VAND. L. Rxv. 2096 (1965). The
Standard Juvenile Court Act, for example, provides that criminal provisions regarding
bail shall not be applicable to children detained under juvenile court proceedings.
STANDARD AcT, supra note 65, § 17(6). The President's Commission on Law Enforce-
ment expressed a similar view that bail "is one of those attributes of the criminal process
that it is wise for the juvenile court system to be free of." TASK FORCE REPORT, supra
note 89, at 36. Moreover, it has been asserted that "[w]hat is vital is not a right to
bail as such but a right to release for the juvenile, which may take different forms and
be subject to various conditions." Dorsen & Rezneck, supra note 63, at 36, citing The
Bail Reform Act of 1966, 18 U.S.C.A. § 3146 (Supp. 1966) (which has replaced the
traditional bond system with release on personal recognizance subject to conditions
intended to assure appearance in court at the set time). Id. n.139. Such theories not-
withstanding, the Federal Juvenile Delinquency Act and a number of states provide for
bail in juvenile proceedings. 18 U.S.C. § 5035 (1970).
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the not uncommon use of adult jails and lockups make the practice even
less tolerable.'38

Thus, if pretrial detention is to be continued on the contention that it
serves rehabilitative purposes, juvenile detention facilities must be can-
didly appraised. Pretrial detention, with no provision for bail or release
on personal recognizance, violates both the purpose of the juvenile court
system and standards of due process.

6. Conclusion: Right to Counsel at Intake - While holding that the
right to counsel "is essential for the determination of delinquency," the
Supreme Court in In re Gault "' did not extend that right to pre-adjudica-
tion procedures such as intake. 40 Few states provide for counsel at
intake.'4 Nonetheless, intake is a "critical stage" of the delinquency
proceeding and requires the presence of counsel for a number of reasons.

First, the informal proceedings of intake depend upon the admissions
of the accused. Since Gault expressly extended the privilege against self-
incrimination to delinquency proceedings, either the juvenile should be
insulated against subsequent use of the admissions made at intake, or the
presence of counsel should be strictly required. Otherwise, the privilege
against self-incrimination would be substantially undermined due to the
inherently coercive circumstances that surround intake questioning. Sec-
ond, "intake is a 'critical stage' of juvenile court proceedings because the
question of whether or not the case will go to court is decided at this
stage." 142

Third, since informal disposition is determined at intake, counsel should
be present to ensure that informal disposition is utilized as an alternative
to referral or dismissal in appropriate cases:

Cooperation between the attorney and the intake or juvenile officer can
result in a satisfactory handling and adjustment of the case while
alleviating the need for a court hearing.143

Also, "at the point of intake ... an attorney may present arguments for
the point of view which parents might assert, [in the best interest of the
child] were they gifted with communication skills." "

Fourth, in order for pretrial discovery to operate effectively counsel
should be present during the intake proceeding to investigate the charges
and evidence in order to expedite the proceedings and to ensure that

TAsx FORCE REPORT, supra note 89, at 36.
387 U.S. at 36.

' Id. at 31.
... Cf. COLO. REV. STAT. ANN. §§ 22-3-1(2) (d) (i)-(ii) (1964) (which permits

informal adjustment only where the child and his parents were informed of their rights
including the right to counsel at every stage of the proceeding).

14 Ferster, Courtless & Snethen, supra note 78, at 891; Skoler, Counsel in Juvenile
Court Proceedings - A Total Criminal Justice Perspective, 8 J. FAM. L. 243, 260
(1968).

" The Role of the Lawyer, supra note 14, at 637.
' Paulsen, Kent v. United States: The Constitutional Context of Juvenile Cases, in

1966 THE SUPREME COURT REvIEw 167, 188-89 (P. Kurland ed. 1966).
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certain types of constitutionally required discovery are extended to accused
juveniles.

Fifth, the presence of counsel is critical at intake when detention is
proposed pending formal adjudication. Counsel can challenge the intake
officer's decision by requiring that probable cause be established to justify
detention; when the hearing is not held, counsel can file a writ of habeas
corpus or petition for bail.

C. Transferral
In spite of the procedural defects of the juvenile justice system, 45 it

may be to the child's advantage to be prosecuted as a juvenile rather
than an adult:

Under virtually all state and federal statutes, a youth found delinquent
by a juvenile or family court can be incarcerated only until his twenty-
first birthday, cannot be mixed in jail with adult offenders, does not face
the loss of civil rights after incarceration, and does not have an arrest or
conviction placed permanently on his record for possible use in future
sentencing or for possible disqualification from future public employ-
ment - in short, is entitled to a far better opportunity for rehabilita-
tion than the convicted adult.146

As a result, the determination whether a particular case should be
transferred to adult criminal proceedings is a "critical stage" of the
juvenile justice system.

Transfer procedure generally is regulated by statute and varies in differ-
ent jurisdictions. Many statutes permit transfer of a child sixteen years of
age or older who is charged with an act which would be a felony if com-
mitted by an adult. 4 Some states permit transfer of a child of a lesser age
for serious crimes;' others permit transfer at any age?4  Whether a
particular juvenile case should be transferred to the criminal courts
depends upon "the nature of the offense, the juvenile's amenability to
treatment in available facilities, and the best interests of the public."' 5 0

"sSee, e.g., Handler, The Juvenile Court and the Adversary System: Problems of
Function and Form, 1965 Wis. L. REv. 7.

" Comment, Youthful Offenders and Adult Courts: Prosecutorial Discretion vs.
Juvenile Rights, 121 U. PA. L. Rav. 1184 (1973) [hereinafter cited as Youthful
Offenders]. The consequences of a transferral may be severe.. In Hall v. State, 284 Ala.
569, 226 So. 2d 630 (1969), for example, a fourteen-year-old youth was transferred
to a criminal court and as a result received a sentence of life imprisonment.

"E.g., CAL. WELF. & INST'NS CODE § 707 (West 1972); COLO. REv. STAT. ANN.

§ 22-1-4(4) (a) (1964); LEGISLATIVE GUIDE, supra note 42, § 31 (a) (1); STANDARD
AcT, supra note 65, § 13.

1"3E.g., UTAn CODE ANN. § 55-10-86 (Supp. 1973) (fourteen years of age).

" In some states the juvenile and criminal courts have concurrent jurisdiction, with
the police or the prosecutor deciding in which court to try the case. E.g., IOWA CODE
ANN. § 232.62 (1969).

-' M. MroONcsc, supra note 43, at 80. See, e.g., United States ex rel. Crowson v.
Brierley, 411 F.2d 910 (3d Cir. 1969); Guenther v. State, 279 Ala. 596, 188 So. 2d
594 (1965); B.P.W. v. State, 214 So. 2d 365 (Fla. Dist. Ct. App. 1968); In re Doe,
50 Hawaii 620, 446 P.2d 564 (1968); State ex rel. Londerholm v. Owens, 197 Kan.
212, 416 P.2d 259 (1966); Knott v. Langlois, 102 R.I. 517, 231 A.2d 767 (1967).
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In Kent v. United States, 5' the Court, in interpreting a District of
Columbia statute, 2 held that a transfer proceeding must satisfy due
process standards:

[W]e conclude that, as a condition to a valid waiver order, petitioner
was entitled to a hearing, including access by his counsel to the social
records and probation or similar reports which presumably are con-
sidered by the court, and to a statement of reasons for the Juvenile
Court's decision. We believe that this result is required by the statute
read in the context of constitutional principles relating to due process
and the assistance of counsel. 153

Although the Court decided Kent on statutory grounds, the decision was
influenced by constitutional considerations.'5 4 Subsequently, the Court
in Gault ' 55 noted that the opinion in Kent had emphasized "the necessity
that 'the basic requirements of due process and fairness' be satisfied in
such proceedings." 156 The Court reemphasized that a waiver hearing must
satisfy due process standards. Thus, the statutory requirement in Kent of
the assistance of counsel at transferral proceedings was firmly established
in Gault as a constitutional right.

Kent and Gault have subsequently been interpreted as demanding that
minimum constitutional rights, including the right to counsel, be extended
to juveniles at transferral or waiver hearings.'7 Some courts, however,
distinguish Kent on the ground that it involves statutory interpretation
rather than constitutional mandates, 55 and Gault on the ground that its
holding is limited to the adjudicatory stage of the delinquency proceed-
ing.159

The weight of authority 6 9 and the public interest in protecting the rights
of juveniles, however, demand that counsel be present at the transfer
hearing. Accordingly, the Model Rules require counsel's participation at

- 383 U.S. 541 (1966).

"'D.C. CODE ANN. § 11-1553 (1967).

383 U.S. at 557.

Although the Court limited its holding to interpreting the statute, the following
language of the Court seems to belie a strictly statutory rationale:

fllhere is no place in our system of law for reaching a result of such
tremendous consequences without ceremony - without hearing, without
effective assistance of counsel, without a statement of reasons.

Id. at 554.
"'387 U.S. 1 (1967).

"'Id. at 12.

"E.g., Powell v. Hocker, 453 F.2d 652, 654 (9th Cir. 1971); Kemplen v. State,
428 F.2d 169 (4th Cir. 1970); In re Harris, 67 Cal. 2d 876, 434 P.2d 615, 64 Cal.
Rptr. 319 (1967); Summers v. State, 248 Ind. 551, 230 N.E.2d 320 (1967); Hopkins
v. State, 209 So. 2d 841 (Miss. 1968); State v. Yoss, 10 Ohio App. 2d 47, 225 N.E.2d
275 (1967); Knott v. Langlois, 102 R.I. 517, 231 A.2d 767 (1967). For a collection
of relevant eases, see United States ex rel. Turner v. Rundle, 438 F.2d 839, 842 n.11 (3d
Cir. 1971).

'State v. Hance, 233 A.2d 326 (Md. 1967); State v. Acuna, 78 N.M. 119, 428
P.2d 658 (1967).

'E.g., Powell v. Sheriff, 85 Nev. 684, 462 P.2d 756 (1969).
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the transfer hearing '6 and the Comment emphasizes the importance of
counsel in these proceedings:

Counsel is necessary in the transfer hearing even more than in the
adjudicatory hearing, because the child must contest not the existence
of a set of alleged facts, but the assertion of opinions, more or less ex-
pert, about his suitability for treatment under various modes of
disposition. While a minor may have the intelligence and experience to
waive his right to counsel in a proceeding to determine whether he did
or did not violate a specific law, he scarcely can have the capacity to
controvert the statements of psychologists and trained social workers....
Therefore, the rule does not permit waiver of the right to counsel at
the transfer hearing. 62

For these reasons, the assistance of counsel during a transfer hearing
should be a constitutional requirement. Assuming that the relevant factor
examined in the transferral proceeding is the possibility of rehabilitating
the juvenile, balanced against society's need for protection, the right
to counsel is required not only by due process, but also on public policy
grounds to ensure that the juvenile's and society's interests are best served
by transferring the case to the criminal courts..

D. The Right to Counsel at the Delinquency Proceeding

Although the Supreme Court extended the right to counsel to delin-
quency proceedings in Gault, it failed to define a standard by which ade-
quate provision for counsel could be measured. Several issues are left open
by Gault: (1) what constitutes adequate notice and sufficient advice
concerning the ight to counsel; (2) what constitutes adequate provision
for counsel; and (3) under what circumstances the right to counsel can
be waived.

1. Adequacy of Notice of Right to Counsel - Despite its limitations on
the holding in Gault, the Court emphasized the imporiance of counsel at
every step in the proceeding.

A proceeding where the issue is whether the child will be found to be
"delinquent" and subjected to the loss of his liberty for years is com-
parable in seriousness to a felony prosecution. The juvenile needs the
assistance of counsel to cope with problems of law, to make skilled
inquiry into the facts, to insist upon regularity of the proceedings, and
to ascertain whether he has a defense and to prepare and submit it. The
child "requires the guiding hand of counsel at every step in the pro-
ceedings against him." 163

'See cases cited note 157 supra; MODEL RULES, supra note 69, R.1 1 at 26 (re-
quires that counsel be appointed to represent the child at the transfer hearing);
Schornhorst, The Waiver of Juvenile Court jurisdiction: Kent Revisited, 43 IND. L.J.
583, 587 (1967); Skoler, The Right to Counsel and the Role of Counsel in Juvenile
Court Proceedings, 43 IND. L.J. 558, 571 (1967); Youthful Offenders, supra note 146,
at 1185.

" MODEL RULES, supra note 69, R.11 at 26.

'= Id. Comment at 27-28.

387 U.S. at 36.
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The Court did not, however, analyze the necessary elements of "adequate"
advice. Gault's mandate can be substantially nullified if the juvenile
receives either incomplete or prejudicial notice of the right to counsel.
One court study vividly demonstrates this point:

In fact the juvenile is often discouraged from retaining counsel. Such
discouragement may take the form of express disparagement by police
or intake workers of the amount an attorney can accomplish. In the
court itself, the parent's inquiry as to whether a lawyer is needed is
often answered with the statement "that is a decision you must make for
yourself," coupled with a reminder that if an attorney is to be retained
the proceedings will have to be continued to another date [with the
resulting inconvenience]. Moreover, parents who are told by the judge
that he is willing to proceed immediately and will make every effort
himself to ensure that the rights of the child are protected may well
fear that to bring in an attorney would be an implicit insult to the judge,
an especially unattractive prospect when the judge has such wide dis-
cretion in making decisions. 4

For notice of the right to counsel to be constitutionally adequate, (1) it
should be given sufficiently in advance of the delinquency proceeding to
enable counsel to properly prepare for the case; (2) it should be given in
a neutral manner; (3) it should be given in writing and orally; and (4)
it should expressly point out that it is the court's duty to appoint counsel
in the case of indigency.

(a) Timeliness of Notice of the Right to Counsel - In Gault the
Court required, as a matter of due process, that notice of the specific
charges be given "at the earliest practicable time, and in any event suffi-
ciently in advance of the hearing to permit preparation." 65 To accomplish
that objective, notice of the right to counsel should be given in writing
along with the notice of the charges. Arguably, the juvenile should be
given notice of the right to counsel when first taken into custody.' 66

Furthermore, the "[r]ight to counsel at the adjudication stage neces-
sarily includes the right to have counsel appointed sufficiently in advance
of the hearing to allow for adequate pre-trial preparation." "" Any other
interpretation would be inconsistent with the requirement of effective
assistance of counsel as outlined in Gault."8 Both the Uniform Act and the
Model Rules recommend that the initial summons or notice sent to the
child and his parents be used to notify the child and the parents of the
right to counsel.'69

(b) Manner of the Notice to the Parents and Child - The manner
in which the notice is given may determine its effectiveness.

IGI Juvenile Delinquents, supra note 40, at 796-97.
1 387 U.S. at 33.
" See note 57 supra and accompanying text.

' Skoler, supra note 160, at 568.
See note 163 supra and accompanying text.

' UNIFORM JUVENILE COURT ACT §§ 22(d), 26; MODEL RULES, supra note 69,
Comment, R.21 at 46.
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Unfortunately, many juveniles receive notice which is either in-
complete or prejudicial....

If the right to counsel is not to be prejudiced, the judge's counsel
advice should be neutral as well as complete. This right will not be
exercised freely if a judge makes it obvious that he regards the pre-
sence of counsel as unwise or unnecessaryY °0

Studies indicate that advice is often given in a prejudicial manner; for
example:

(1) "I notice you are not here with an attorney and I assume that
you do not wish an attorney. You may have one but it is not
required." 171

(2) I certainly hope you don't want an attorney 7 2

(3) "At this time, I'd like to inform you that you have a right to have
an attorney. If you cannot afford an attorney, I'll appoint an at-
torney for you. Or, on the other hand, if you'd like, we can have
the case heard today." '3

(4) "I take it that you came without a lawyer because you think you
didn't need it." 174

(5) "Do you want a lawyer or do you want to speak for yourself?" 17-

In addition, notice may be prejudiced by "a question so framed, or uttered
with such emphasis, or accompanied by such non-verbal conduct of the
questioner as to suggest the desired answer." " Conversely, advice given
in a neutral manner may encourage exercise of the right to counsel.

(1) "Larry, I'd like to advise you that you are entitled to a lawyer and
I'll be happy to appoint a free lawyer for you if you have no
money." 177

(2) The judge continued that the law obliges him to tell them that
they have a privilege of engaging an attorney. If they wish to get
an attorney, the proceedings would be continued for them to do
so. If they didn't have sufficient funds, he would appoint one."""

In considering meaningful, as well as literal, compliance with Gault,
the manner in which notice of the right to counsel is communicated is
crucial. Any prejudicial statement associated with that notice, coupled
with the typical trepidation felt by a juvenile in these circumstances,
would invalidate the voluntariness of the waiver.

' Ferster, Courtless & Snethen, The Juvenile Justice System: In Search of the Role

of Counsel, 39 FoRD. L. REv. 375, 378 (1971).
'nId. at 379.
17, Id.

'"Lefstein, Stapleton & Teitelbaum, In Search of Juvenile justice: Gault and its
Implementation, 3 LAw & Soc'Y lnv. 491, 512 (1969).

"
4 Id. at 513.

" Ferster, Courtless & Snethen, supra note 170, at 379.

' Lefstein, Stapleton & Teitelbaum, supra note 173, at 511.
In Id.

'ST Id.
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(c) Mode of Communication - Both the Uniform Act and the Model
Rules recommend that notice of the right to counsel be given in writing
at the earliest practicable time and, thereafter, orally at the initiation of
any formal or informal hearing."1 9 The reasons for requiring both forms
of notice are that the child and his parents may not fully comprehend the
written notice; and the courts should continue to advise the child and his
parents of their right to counsel notwithstanding an earlier waiver,
especially where the parties previously failed to thoroughly consider the
matter.

(d) Complete Notice of the Court's Duty to Appoint Counsel in the
Case of Indigency - The Court in Gault explicitly rejected the view,
asserted previously by some courts in jurisdictions where the state constitu-
tion grants the right to counsel in juvenile proceedings, that a juvenile
need not be informed of his right to counsel."'Gault requires that the
juvenile and his parents be advised of the right to counsel, and further,
that they be instructed that counsel will be appointed in the case of indi-
gency.' 8 In an effort to comply with Gault, some courts have required not
only notice that informs the juvenile and his parents of the duty of the court
to appoint counsel in the case of indigency, but also ascertainment by the
court of whether the juvenile and his parents can in fact afford counsel:

[A] court has the inherent duty of satisfying itself by ascertaining from
any person, adult or infant, whether or not he has funds with which
to hire counsel . . . and . . . where indigency is found to exist, and
after full advice, if the accused does not waive an offer of court-
appointed counsel, the court has the further duty of appointing counsel
to represent him before proceeding with trial. 82

As a minimum standard of fairness, any notice of the right to counsel that
neglects to mention the court's duty to appoint counsel if the child and
his parents are unable to afford counsel, should be held constitutionally
defective.

2. Provision for Effective Representation -- Effective legal representa-
tion in delinquency cases will depend upon not only complete and neutral
notice at the earliest practicable time, but also immediate access to counsel
who can effectively prepare and present the case.

How many lawyers can we expect to appear for respondents on
delinquency petitions? The answer to the question will depend, in
large part, on how conveniently lawyers are made available to juveniles.
If asking for a lawyer means a substantial delay in the proceedings,
the right to counsel is likely to be waived by a youngster and his parents.
In many cases working fathers and mothers will not choose to come

1 See authorities cited note 169 supra.
'ao See juvenile Delinquents, supra note 40, at 797.

387 U.S. at 41.

Phillips v. Cole, 298 F. Supp. 1049, 1052 (N.D. Miss. 1968). See also In re
Haas, 5 N.C. App. 461,464, 168 S.E.2d 457, 459 (1969).

[ 1974: 333



JUVENILE'S RIGHT TO COUNSEL

.back another day when an assigned lawyer can be present. The feeling,
"let's get it over with," must be very strong. 83

Experience with providing counsel in criminal cases has shown that

the mode of organizing defender services is all-important in assuring
zeal, competence, and loyalty to a client. The lawyers assigned must be
paid an adequate fee (or salary). A public or voluntary defender
organization can provide lawyers who quickly gain the special skills
useful in juvenile courts.... Any scheme which brings a particular
lawyer into juvenile court only one [sic] every year or two is not likely
to produce much effective legal assistance for respondents. 84

Two systems of providing counsel for indigents in juvenile courts have
been used, assignment of a public defender or private counsel.' 5

(a) Public Defender System 186 - Public defender systems generally
consist of salaried attorneys, financed either publicly or privately, and
volunteer attorneys. Usually, statutes create the system and specify the
classes of cases for which counsel is provided. Proponents of the public
defender system assert that it provides specially trained and experienced
attorneys who are familiar with the system and can work efficiently within
it.

(b) Assigned Counsel System - In jurisdictions using the assigned
counsel system, judges generally use one of three methods in assigning
counsel: "appointment from a roster supplied by the local bar associa-
tion, appointment from a list established by the judge, and appointment
of any member of the bar who happens to be present in court." 187 The
strengths of the assigned counsel system are individualized service and
introduction of experienced advocates into juvenile proceedings. It is
criticized on the ground that the assigned advocate is usually unfamiliar
with juvenile court proceedings and the modified role that he may be
required to-assume in particular circumstances. Moreover, assigned coun-
sel systems often have difficulties in financing the services of experienced
bar members,' often resulting in inadequate representation.

(c) Effective Representation - The American Bar Foundation has
concluded that a well financed and efficiently run assigned counsel system

'Paulsen, Juvenile Courts and the Legacy of '67, 43 IND. L.J. 527, 528 (1968).

'
T M Id. at 529.

"'NCOD COUNCIL OF JUDGES, PROVISION OF COUNSEL IN JUVENILE COURTS 27
(1970) [hereinafter cited as PROVISION OF COUNSEL].

"Public Defender" refers to legal aid or neighborhood legal service agencies
which provide salaried attorneys for indigent defendants. For a description of various
public defender systems, see Cleary, National Defender Project - A Progress Report,
26 LEGAL Am BRIEFCASE 99 (1968).

"PRoVisi6x OF COUNSEL; supia note 185, at 28.
Is The most fortunate lawyers receive moderate compensation and full reim-
bursement, while those at the other extreme receive nothing but intangibles
such as gratitude and the satisfaction of rendering a needed service.

1 L. SILVERSTEIN, DEFENSE -OF THE POOR IN CRIMINAL CASES IN AMERICAN STATE
COURTS 16 (1965).
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has distinct advantages over public defender systems," 9 but other authori-
ties have concluded that

the system chosen to provide representation is not as important as the
caliber of the staff, the availability of investigative and non-legal
resources, and adequate funds for the representation of indigent criminal
defendants. 9

These considerations will determine, in large part, whether counsel will
in fact be used in juvenile court proceedings:

We know ... from experience in New York City under the New York
Family Court Act that if lawyers are conveniently provided, their assist-
ance is readily accepted. In New York City, legal aid lawyers called
"law guardians" are housed in the Family Court buildings. To consult
with counsel, therefore, involves no delay. According to the most recent
statistics, ninety-six percent of all youngsters called to respond to a
delinquency petition were represented by counsel .... 191

3. Waiver of the Right to Counsel - The question of whether the
right to counsel in delinquency proceedings can be knowingly and intelli-
gently waived has not yet been resolved. Although the issue was not directly
addressed in Gault, the Court noted in reference to the privilege against
self-incrimination that "special problems may arise with respect to
waiver." "' The Court also cited with approval several studies recom-
mending that counsel be appointed as a matter of course in all delinquency
hearings.'93 The Children's Bureau has since recommended that legisla-
tion go further and provide a nonwaivable right to counsel.'94 Some com-
mentators suggest that a nonwaivable standard will eventually become
nationwide either as a result of legislative changes or court decisions. 9 '

Assuming that a child may validly waive his right to counsel, questions
as to what constitutes a valid waiver arise. They include: ( 1 ) the standard

t Id. at 15-17.
a9 PROVISION o COUNSEL, supra note 185, at 32.
'1 Paulsen, supra note 183, at 528.

387 U.S. at 55.
' Id. at 38 n.65.
'a LErGISLATIVE GUiDE, supra note 42, § 25. Kansas has adopted this rule. KAN.

STAT. ANN. § 38-817 (Supp. 1973).
' The time may soon come when the recommendation of the President's Crime
Commission, that "counsel should be appointed as a matter of course whenever
coercive action is a possibility, without requiring any affirmative choice by
child or parent," may be capable of implementation. As legal representation in
juvenile courts increases, and as judges, lawyers, and probation officers be-
come more familiar with each other's roles, the way will be smoothed for
altering the concept that a child can validly relinquish all of his rights, includ-
ing the right to legal representation. While it may only be premature specula-
tion, we predict that in the not too distant future, either as a result of legisla-
tive changes or court decisions, juveniles will not be permitted to waive their
right to an attorney.

Lefstein, Stapleton & Teitelbaum, supra note 173, at 562.
Furthermore, there is support for the proposition that a minor, without the assist-

ance of a parent, guardian, or counsel, is incapable of competently and intelligently
waiving his constitutional rights. See Johnson, The Supreme Court of California
1967-1968,56 CALL. Rav. 1612, 1716-17 (1968).
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by which waiver is to be measured; (2) whether or not both parent and
child must waive the right to counsel; and (3) what constitutes coercive
influence so as to invalidate waiver.

(a) Standard by Which Waiver is Measured - The preceding discus-
sion has noted that where the judge frames the notice in terms suggesting
that he would prefer that the right not be exercised, or where the notice
fails to explain the court's responsibility to appoint counsel in the case
of indigency, waivers should be considered involuntary.

Several commentators have suggested that where a valid waiver is a
possibility, the standard for ascertaining voluntariness for juveniles should
exceed the standard used in adult criminal proceedings:

There is no reason why due process for juveniles need only equal
and not go beyond that accorded adults. Indeed, proponents of the
juvenile court system have often been insistent in claiming the necessity
of special care beyond that accorded adults and this position, where
soundly based on the realities of juvenile disability, might well be ex-
tended to procedural rights. 196

Far from being weaker than in adult criminal proceedings, the argument
in favor of the light to counsel is stronger in juvenile proceedings. It has
long been accepted that the juvenile lacks the legal competence to take
many steps that would bind him if he were an adult .... His presumed
"incompetence" in contracts is difficult to reconcile with the notion that
when brought into the juvenile court, he has the competence to waive
his right to counsel. Counsel is required in juvenile cases even where
the child states that he does not want a lawyer to represent him.9 7

Accordingly, stringent standards should be adopted to evaluate the volun-
tariness of any waiver:

Logic suggests that waiver of the right to an attorney will be per-
mitted, but only after the court is satisfied that the juvenile and his
parents reasonably understand the value of legal counsel and the con-
sequences of such a choice. Rules relating to the age of the juvenile,
his level of intelligence, conflicts of interest between parent and child,
and the context in which the waiver was tendered will regulate judicial
acceptance of a juvenile's waiver of his right to counsel and other
associated rights.' 98

A nonwaivable right to counsel in juvenile proceedings would both ensure
a fair proceeding and avoid the waiver validity issue. If waiver remains
a possibility, specific rules should be followed in testing voluntariness.
If specific rules are not followed, courts may avoid administrative burdens
by either consciously or unconsciously discouraging juveniles from exercis-
ing their constitutional rights.

" Skoler, supra note 160, at 572.
.Id. at 573 n.72, quoting Position Statement for Nat'l Conf. on the Role of the

Lawyer in Juvenile Court, Chicago, IIl., Feb. 27-29, 1964 in NATIONAL COUNCIL OF
JUVENILE COURT JUDGES, COUNSEL FOR THE CHILD 2 (1964).

Ketcham, Guidelines from Gault: Revolutionary Requirements and Reappraisal,
53 VA. L. REV. 1700, 1712 (1967).
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(b) Who Must Waive the Right to Counsel - It is the juvenile who
will be incarcerated if found delinquent; thus, it should be the juvenile's
decision, tested by a stringent voluntariness standard, to waive counsel.
The Model Rules also require waiver by the parents on the grounds that
a parent may be more capable of assessing the value of counsel and that
their right to the child's custody is at stake. 99

(c) Coercive Influence and Waiver - A final consideration involves
the issue of whether counsel can be validly waived where waiver is the
result of the child's desire to avoid having his parents billed for counsel
fees. In In re H.,' a child apparently waived his right to counsel to avoid
the parental reprisal he expected when his parents were charged with the
legal fees. In rejecting the waiver, the California Supreme Court held:

[W]aiver of appointed counsel made to avoid or reduce parental pres-
sure or displeasure can be characterized as neither intelligent nor
voluntary, being in essence the product of coercion or fear.2 1'

In assessing the voluntariness of a waiver the totality of circumstances
must be examined to determine if the waiver is "an intentional relin-
quishment or abandonment of a fully known right," 202 without undue
pressure from external sources.

E. Right to Counsel at Disposition and Beyond

No governmental body having power to substantially restrict individual
freedom should be allowed to impose its sanctions without the minimal
requirements of due process. The right to counsel must be recognized "as
an essential element of due process, applicable to all proceedings, whether
they be classified as civil, criminal, or administrative, where individual
liberty is at stake." 203

1. The Right to Counsel at Disposition - The dispositional phase of
the juvenile proceeding provides the real basis for distinction between
adult criminal and juvenile proceedings. The rehabilitative objective of
parens patriae is most relevant at this stage when the community's re-
sources are available, at least in theory, to provide individualized care and
treatment. The judge also exercises an almost unbridled discretion in
deciding, typically on the basis of a presentencing report, the appropriate
disposition of the case. This decision is so crucial to the juvenile that the
assistance of counsel, as a matter of due process, should be mandatory.

' MODEL RULES, supra note 69, R.39 (which provides that the court must appoint
counsel for the child if, in its opinion, the interests of the child and those of his parents
conflict). CAL. WELF. & INST'NS CODE § 634 (West Supp. 1974).

' 2 Cal. 3d 513, 468 P.2d 204, 86 Cal. Rptr. 76 (1970).
211Id. at 526, 468 P.2d at 211, 86 Cal. Rptr. at 83; see Comment, Does Parental

Liability for Legal Fees Infringe Upon a juvenile's Constitutional Rights?, 10 SANTA

CLARA LAW. 347 (1970).
2 Cal. 3d at 527, 468 P.2d at 211, 86 Cal. Rptr. at 83.

"' People ex rel. Menechino v. Warden, 27 N.Y.2d 376, 388, 267 N.E.2d 238, 242
(1971) (where the court held that an adult has a constitutional right to counsel in
a parole revocation hearing).
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The right to counsel requires not only counsel's presence but also effective
legal representation. Representation is effective only where counsel (1)
has access to the presentencing report so that the opinions and facts relied
upon in determining the disposition can be challenged; (2) has an op-
portunity to cross-examine the witnesses and experts relied upon; and
(3) is given the opportunity to recommend alternative dispositions.

(a) Counsel at Disposition - Although Gault limited its holding to
the adjudicatory stage of delinquency proceedings,2"4 the model laws 205

and many state laws 20 0 extend the juvenile's right to counsel to the disposi-
tional stage. The reason for this extension is that "[t]he outcome is [so]
critical for the life of the child [that] justice requires that he have the
assistance of counsel." 207 One juvenile court judge has stated: "The
essence . . . of the Juvenile Court is the disposition: the individualized
treatment, the proffer of help, the prospective rehabilitation [is] the only
real protection for society." 208 Commentators have reflected the same
sentiment:

I would go so far as to suggest that, consonant with the philosophy
of the juvenile court, the dispositional phase of the proceeding is the
most crucial aspect of the process and that it is in this phase that ade-
quate protection of the juvenile's rights is most important.20 9

One commentator has outlined eight basic functions which can be per-
formed by the lawyer at the dispositional hearing:

He can insure impartiality by acting as a counterbalance to unreasoned
pressures exerted on the judge by newspapers and the public. He can
insure that the basic elements of due process are present, such as the
right to be heard and the right to test the facts upon which a disposition
is to be made. He can insure compliance with statutory requirements
with respect to detention and the authorized limits of judicial inter-
vention. He can insure that the disposition is based upon complete and
accurate facts. He can test expert opinion to make certain that social
work, psychological and psychiatric reports are not based on mis-
takes arising either from the factual premises on which they rest or
from the limited expertise or lack of it on which the conclusions derived
from these facts are based. He can give the child and its family a voice
in the proceeding by acting as their spokesman. He can participate in

387 U.S. at 41.

SLEISLATiVE GUIDE, supra note 42, § 25(a) 'MODEL RULES, supra note 69, R.39;
STANDARD ACT, supra note 65, § 19; UNIFORM JUVENILE COURT ACT § 26 (a).

' 'See, eg., D.C. CODE ANN. § 166-2304 (Supp. 1973); GA. CODE ANN., § 24-2418.1
(Supp. 1971); MD. ANN. CODE art. 26, § 70-18(d) (Supp. 1973); MINN. JUV. CT. R.
2-1(1) (1971); NEB. REV. STAT. § 43-205.06 (1968); N.D. CENT. CODE § 27-20-26
(Supp. 1969); OHIO R.EV. CODE ANN. § 2151.352 (Supp. 1970); OKLA. STAT. tit. 10,
§ 1109(a) (Supp. 1970); S.D. COMPILED LAWS ANN. §§ 26-8-22.1, .2 (Supp. 1974);
TEX. REV. Crv. STAT. art. 2338-1, § 7-B (Supp. 1970); UTAH CODE ANN. § 55-10-96
(Supp. 1973).

' TASK FORCE REPORT, supra note 89, at 33.
'Arthur, Disposition: The Forgotten Focus, 21 Juv. CT. JuDGEs J. 71 (1970).
'Isaacs, The Lawyer in the Juvenile Court, 10 Cam. L.Q. 222, 235 (1968);

accord, Dorsen & Reneck, supra note 63, at 42-43; Ferster, Courtless & Snethen,
supra note 170, at 392.
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the formulation of a proper plan for disposition, since in many cases
cooperation between counsel and the probation staff of the court
may result in new insights into the youth and his family. Finally, he
can interpret the court to the family and thus help to get the child
and his family to accept a proper disposition by the court.21°

The argument that the presence of counsel at disposition would under-
mine the informal nature of the proceeding has been refuted by Gault
and subsequent cases. The Court in Gault noted:

[R]ecent studies have, with surprising unanimity, entered sharp dis-
sent as to the validity of this gentle conception. They suggest that the
appearance as well as the actuality of fairness, impartiality and order-
liness - in short, the essentials of due process - may be a more im-
pressive and more therapeutic attitude so far as the juvenile is con-
cerned.211

In State ex rel. D.E. v. Keller,12 the court held that a juvenile should
be given a full hearing before a suspended commitment was enforced.
The court stated that "certain passages of the [Gault] opinion indicate that
the fundamentals of due process should be applied in other critical stages
affecting the liberty of a juvenile." 213 Another court, in a case dealing
with the waiver of counsel, noted: "The need for legal representation is
just as fundamental and essential at a dispositional hearing as at a fact-
finding hearing." -4 In Steinhaurer v. State the Court stated that "[lit
would be less than fair to hold that an accused [child] is entitled to counsel
at a trial, but not at a hearing where the results and consequences to
him could be much more serious." 215

Disposition, therefore, is perhaps the most critical stage in the juvenile
proceeding, and requires the assistance of counsel to review the pre-
sentencing report, cross-examine witnesses and experts upon whom the
disposition will depend, and present suitable alternative dispositions for
the particular juvenile.

(b) Access to Social Reports - Proper disposition in juvenile proceed-
ings depends upon the judge's ability to review social reports concerning
the juvenile's background and psychological makeup with a view to ap-
propriate individualized treatment. Typically, the social reports consist of

(1) prior findings, (2) prior arrests, (3) psychological or psychiatric
evaluations, and (4) interviews with the child and his relatives, friends,
employers and others with whom he has associated or come in contact.

2' Isaacs, supra note 209, at 235.

211387 U.S. at 26.
'251 So. 2d 703 (Fla. Dist. Ct. App. 1971).
'Id. at 705.

In re F., 30 App. Div. 2d 933, 293 N.Y.S.2d 873, 374 (1968).
21 Steinhauer v. State, 206 So. 2d 25, 27 (Fla. Dist. Ct. App. 1967), rev'd on other

grounds, 216 So. 2d 214 (Fla. 1968), vacated, 217 So. 2d 590 (Fla. Dist. Ct. App.
1969), cert. denied, 398 U.S. 914 (1970).
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Typically the pre-sentence report also includes a recommendation to
the judge concerning disposition.216

Critics of efforts to extend the right of counsel at dispositional hearings
to include access to social reports argue that the judge and his professional
staff are better prepared to provide guidance than an advocate, who might
transform the dispositional proceeding into a second adversary proceeding.
The importance of counsel's access to the investigative reports, however,
can be demonstrated. Despite the well intended efforts of judges and
their staffs, attempts to rehabilitate through individualized treatment are
often unsuccessful.21 One reason is that individualized treatment requires
a professional staff with the training and experience necessary to recom-
mend such treatment. According to a 1967 survey,

[o]nly 4 per cent of the agencies maintain the preferred educational
standard of a master's degree in social work ....

Most of the country's juvenile courts employ as probation officers ...
persons who lack professional training in diagnosis and treatment2' 8

Given the failure of the courts to rehabilitate, several courts have rea-
soned that counsel should have investigative reports upon which disposi-
tion is based. In Baldwin v. Lewis, 1' the court stated:

The right to counsel is but a hollow right, however, if the court con-
ducting the detention hearing may base its conclusion and order upon
facts or documents which are never identified, made part of the record,
or made available to counsel for inspection. 220

Although Baldwin involved reports relied upon in determining whether
or not a juvenile should be detained pending trial, the court's reasoning
is applicable to dispositional proceedings where detention can be imposed
for the remainder of the juvenile's minority. In In re A.W.,'22 the court
held that, while the social records containing reports of investigations,
treatment, and other confidential information were not open to public
inspection, it was prejudicial error to refuse to allow inspection by the
attorney of a properly interested person since the records were part of
the evidence of the case.222 The Supreme Court in Kent stated: "If the
staff's submissions include materials Which are susceptible to challenge or

"M. MIDONICK, supra note 43, at 146; Mueller & Besharov, Bifurcation: The Two
Phase System of Criminal Procedure in the United States, 15 WAYNE L. REv. 613, 637
et seq. (1969).

" TASK FORCE REPORT, supra note 89, at 30.
'National Council on Crime & Delinquency, Correction in the United States, 13

CrumE & DELINQ. 1,57 (1967).
' 300 F. Supp. 1220 (E. D. Wis. 1969), rev'd on other grounds, 442 F.2d 29 (7th

Cir. 1971).
2 ' Id. at 1232.
2' 230 So. 2d 200 (Fla. Dist. Ct. App. 1970).
2 Id. at 204.
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impeachment, it is precisely the role of counsel to 'denigrate' such
matter." 223

Several model juvenile court acts and secondary authorities have also
recommended that counsel be given access to social investigation reports.

The outcome is critical for the life of the child and justice requires that
he have the assistance of counsel in advancing his own interest before
the court - by offering alternative plans, for example, or by calling
attention to the factual and theoretical assumptions, the speculations,
the degree of thoughtfulness and thoroughness of the probation officer's
report

2 24

Counsel should be present at disposition and should have access to all
social investigative reports 225 to avoid inappropriate dispositions and to
provide a meaningful appellate record.

(c) Cross-Examination at Disposition - Effective representation by
counsel requires the opportunity to cross-examine the juvenile officer who
prepared the social investigative report and the witnesses appearing at the
disposition proceeding. The right to cross-examine has been recommended
by model juvenile court acts 226 and by secondary authorities:

Regardless of the method followed, the facts presented - either orally
or written - upon which the court relies, should be open to rebuttal
by the child, his family, or their counsel, and witnesses may be intro-
duced to rebut them. . . . [I]nformation in the record referred to by
the judge or incorporated in the summary report upon which the court
relies in making disposition should be made known to the child, parent,
guardian, or counsel. Probation officers or persons who have presented
reports should be subject to cross-examination and required to present
the facts upon which their recommendations are based. 227

Cross-examination of social work experts within the bounds of the
informal dispositional hearing, therefore, promises to be a most effective
method of getting at truth and of discouraging falsehood and exaggera-
tion.

228

(d) Recommendation of Alternative Disposition - Appellate courts
have reversed disposition orders where (1) the lower court has failed to
order a social investigation and to consider that information on dis-
position 229 and denied the juvenile the right to present evidence concern-

383 U.S. at 563. Although Kent involved an interpretation of a transfer of juris-
diction statute, the reasoning of the Court is applicable to the issue of access to social
investigative reports at disposition.

2 TASFORCE REPORT supra note 89, at 33.

McMillian & McMurtry, The Role of the Defense Lawyer in the Juvenile Court
- Advocate or Social Worker?, 14 ST. Louis U.L.J. 561, 594 (1970).

'LEGISLATIVE GUIDE, supra note 42, § 23 (e); MODEL RULES, supra note 69, R.30;
UNIFORM JUVENILE COURT ACT § 29(d).

'CHILDREN'S BUREAU. U.S. DEP'T OF HEALTH, EDUC. & WELFARE, STANDARDS
FOR JUVENILE AND FAMIILY COURTS 74 (1966).

'Schultz, The Adversary Process, The Juvenile Court and the Social Worker,
36 U. Mo. K.C.L. REV. 288, 293 (1968).

'E.g., Norwood v. City of Richmond, 203 Va. 856, 128 S.E.2d 425, 428 (1962)
(where the court reversed a disposition due to the court's failure to make the investi-
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ing disposition;. 30 and (2) the disposition was not in the best interest of
the child.23" ' Counsel should be present to challenge inappropriate dis-
positions and to recommend alternatives more conducive to rehabilitation.
The President's Commission on Law Enforcement and Administration
of Justice has supported this position: "The contribution of lawyers in
choosing the most suitable dispositional alternative for the child .. .
cannot be overestimated." 232

Since disposition is not necessarily determined according to the sub-
stantive offense, the attorney can render invaluable aid by recommending
possible alternative dispositions. 233 The attorney may recommend that (1)
the child be given medical, psychological, or psychiatric examinations
where necessary; (2) welfare services and agencies be utilized even if
institutions only available in another state are necessary; (3) where
existing institutional facilities are inadequate, consideration be given to
leaving the juvenile in the home environment, possibly on probation; (4)
where probation is proposed, the conditions are fair and the time period
is reasonable under the circumstances and that counseling services are
provided; (5) restitution in connection with limited treatment be utilized
in certain cases; (6) removal of privileges be considered when related to
the offense committed; and finally (7) commitment to a state training
institution be considered where appropriate.2 34

2. Post-Disposition and Counsel - The right to counsel has been ex-
tended to post-sentencing proceedings and appellate review in criminal
proceedings, and there is no reason for doing otherwise in the juvenile
justice system. Both appellate proceedings and proceedings to revoke
probation or aftercare status are critical stages in the court's continuing
jurisdiction over a delinquent. Cases on appeal are often brought as

gation required by statute); Strode v. Brorby, 478 P.2d 608, 610 (Wyo. 1970)
(where the court reversed due to the juvenile court's failure to order a social investi-
gation and to consider that information on disposition).

="E.g., In re Mikkelsen, 226 Cal. App. 2d 467, 38 Cal. Rptr. 106, 108 (1964)
(where the court concluded that failure to permit a juvenile to present evidence relat-
ing to the disposition of his case violated due process); State v. A.H., 115 N.J. Super.
268, 279 A.2d 133, 134 (1971) (where the case was remanded for further disposi-
tional proceedings because the juvenile court had "abruptly terminated" defense
counsel's attempt to recommend a disposition).

'mE.g., In re Walter, 172 N.W.2d 603, 606 (N.D. 1969) (where the court reversed
a juvenile's commitment to a training school, holding that such disposition was not in
the best interest of the child or the public) ; In re Braun, 145 N.W.2d 482, 487 (N.D.
1966) (reversals of commitments to training schools as inappropriate dispositions);
State v. Myers, 22 N.W.2d 199, 202 (N.D. 1946).

'TAs FORCE REPORT, supra note 89, at 33.
mComment, The Attorney and the Dispositional Process, 12 ST. Louis U.L.J. 644

(1968). The disposition should give the community needed protection but must also be
in the child's best interest:

The overt act is important, but it must not become the sole determinant
of disposition. The judge must be able to distinguish between what the child
has done which necessitated his referral and his overall pattern of behavior,,
of which the specific act in question may or may not be an integral part.

Id. at 650, quoting Gill, When Should a Child be Committed?, 4 N.P.P.A.J. 1, 3
(1958).

2HId. at 651-54.
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trials de novo in courts of general jurisdiction, and revocation hearings
have both adjudicatory and dispositional phases. Since the nature of such
proceedings so obviously resembles the adjudicatory process, the assistance
of counsel at post-dispositional proceedings should be constitutionally re-
quired as an essential element of fundamental fairness.

(a) Appellate Proceedings - Although firmly established in adult
proceedings," 5 the constitutional right to counsel on appeal is generally
not extended to juvenile cases. Statutes requiring that counsel be provided
"at every critical stage of the proceedings," however, may be interpreted
by analogy to criminal proceedings to include the right to counsel on
appeal." 6 Further, since "[o]ne not uncommon form of appeal from
juvenile court adjudications is the trial de novo in a court of general
jurisdiction," 237 Gault would require that counsel be provided.3 8

(b) Revocation of Probation - The juvenile court may have authority
to revoke probation and provide an alternative disposition. Prior to 1967,
courts commonly revoked probation without a hearing,23 but Gault and
Mempa v. Rhay 2.o have provided substantial impetus for courts and
legislatures to require that a hearing be held. All the model laws require
a court hearing with the right to appointed counsel before probation can
be revoked,"' and several states have followed their recommendations. 2

A comment to Rule 33 of the Model Rules states:

If... revocation of probation is sought, a hearing is necessary to protect
the child's due-process right to test the truth of the alleged violation....

'Swenson v. Bosler, 386 U.S. 258 (1967); Douglas v. California, 372 U.S. 353
(1963).

E.g., Chambers v. District Court, 261 Iowa 31, 152 N.W.2d 818 (1967):
The conclusion is inescapable that the legislature intended to afford all

persons coming before the juvenile court a full and complete review on
appeal. ...

We see no reason why the appointment of counsel for plaintiff [under
the relevant statute] should be construed to terminate when the hearing
before the juvenile court was concluded.

152 N.W.2d at 821.
' Skoler, supra note 160, at 570 n.56, citing B. GEORGE, GAULT AND THE JUVENILE

COURT REVOLUTION 50 (1968).
Some courts have further held that counsel should be provided a transcript of the

trial record for use on appeal. See, e.g., In re Boykin, 39 Il1. 2d 617, 237 N.E.2d 460
(1968); Chambers v. District Court, 261 Iowa 31, 152 N.W.2d 818 (1967).

A few states, however, required that a hearing be held before modifying an order.
See CAL. WELF. & INST'NS CODE §§ 775-77 (West 1972); MINN. STAT. ANN. §
260.185(4) (1959); ORE. REV. STAT. § 419.529 (1959). Also, several courts required
that such a hearing conform to the standards of due process. See Ex parte Rixen, 74
N.D. 80, 19 N.W.2d 863 (1945); State ex rel. Richey v. Superior Court, 59 Wash.
2d 872, 371 P.2d 51 (1962).

389 U.S. 128 (1967). While Mempaz involved an adult's right to counsel at
probation revocation-deferred sentence hearings in criminal courts, its reasoning in
light of Gault appears equally applicable to the juvenile justice system; see Skoler,
supra note 160, at 570.

'T LEGISLATTVE GUIDE, supra note 42, § 39; MODEL RULES, supra note 69, R.33 &
R.39; UNIFORM JUVENILE COURT ACT §§ 26, 37. See also PROVISION OF COUNSEL,
supra note 185, at 12.

'"E.g., N.D. CENT. CODE § 27-20-26 (Supp. 1974).
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*.. Revocation must be based on an ascertainable fact ....

." This procedure insures that the reasons for the proposed action
have been considered and articulated for the benefit of the court and
the parties; it encourages the supervising authority to evaluate its own
conduct critically; and it screens marginal cases out of the court.2 43

Several courts have required that the probation hearing meet the due
process standards expressed in Gault. In State ex rel. D.E. v. Keller,2 "

in holding that the probation hearing had not met due process standards,
the court stated that "certain passages of the opinion [Gault] indicate
that the fundamentals of due process should be applied in other critical
stages affecting the liberty of a juvenile." "' Moreover, the language of the
Court in Mempa that "a lawyer must be afforded at this proceeding
whether it be labeled a revocation of probation or a deferred sentencing" 246

is equally applicable to juvenile probation revocation hearings, especially
since the disposition alternatives available for the juvenile court judge are
so varied. Accordingly, counsel should be constitutionally required at
juvenile probation revocation hearings.

(c) Revocation of Parole or Aftercare Status - The due process
standards applicable to probation revocation hearings are also relevant
to revocation of aftercare status - the juvenile equivalent of adult parole.
Although some statutes provide that the institution or administering agency
in which the juvenile is confined may establish the conditions of aftercare
and later revoke the status without any judicial process, 24 some courts
have held that such a practice violates due process:

Since due process demands notice, a hearing and the aid of counsel,
it is beside the point that there is no statute requiring that a juvenile
be afforded a hearing in a parole revocation proceeding.2"

Requiring due process standards at judicial, but not administrative, pro-
ceedings 2 49 is untenable in light of recent Supreme Court opinions that
have extended due process protection to crucial decisions made by govern-
mental bodies even in a nonjudicial context."0

To the argument that extending the right to counsel to parole revocation
proceedings would be disruptive, one court responded:

MODEL RULES, supra note 69, Comment, R.33 at 72-73.

251 So. 2d 703 (Fla. Dist. Ct. App. 1971).

2 Id. at 705.

zO 389 U.S. at 137.
"'7E.g., ARiz. REv. STAT. ANN. § 41-1608 (Supp. 1971); ME. REv. STAT. ANN.

tit. 15, § 2716 (Supp. 1974); W.VA. CODE ANN. § 28-1-6 (1971).
'ePeople ex rel. Silbert v. Cohen, 29 N.Y.2d 12, 16, 271 N.E.2d 908, 910 (1971).

' MODEL RULES, supra note 69, Comment, R.33, extends the right to counsel to
parole revocation hearings unless parole revocation under state law is not a court
action.

'E.g., Goldberg v. Kelly, 397 U.S. 254, 261-63 (1970) (extending the right to
a hearing to situations involving the termination of welfare payments).
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There is no warrant for the fear that to give the juvenile a right to
such basic procedural safeguards will provoke friction in the hopefully
beneficent relationship between him and his social worker and, certainly,
no justification for the belief that a hearing and the presence of an
attorney will unduly prolong the parole revocation proceeding or
transmute it into a full-blown trial. A lawyer's assistance is needed in
order to marshal the facts and introduce evidence of mitigating cir-
cumstances, in short, to help the juvenile to present his case.25'

The advantages of extending due process protection, including the right
to counsel, to parole revocation hearings far outweigh the dubious advan-
tages of keeping such hearings discretionary and informal.

IV. ROLE OF COUNSEL IN THE JUVENILE

JUSTICE SYSTEM AND CONCLUSION

Depending on one's point of view, the introduction of counsel into
juvenile court proceedings has been viewed either as a beneficent
circumcision or a radical castration of the juvenile court process. Some
commentators have praised the decision as a Magna Carta of chil-
dren's rights. Others have bemoaned it as the death knell of the juvenile
court philosophy.252

A. Role of Counsel

The proper role of the attorney in the juvenile justice system is cur-
rently in dispute.252 Prior to Gault, the general view of counsel's role in
juvenile proceedings was that counsel should cooperate with juvenile court
authorities in an effort to serve the best interests of the child. Gault and
Winship suggest that counsel's role is more adversarial and require that
due process protections recognized in adult criminal proceedings be
stringently enforced in the juvenile setting. The most recent Supreme Court
interpretation takes a middle position, suggesting that counsel's role, while
tending toward that of an advocate, must be tempered to accommodate
the unique features of juvenile proceedings. To properly consider the role
of counsel in juvenile proceedings, the tenets of each of these theories must
be exanined.

1. Counsel as a Nonadvocate - Despite the mandate of Gault, the
parens patriae theory that due process considerations, including the right to
counsel, are inappropriate in juvenile proceedings, particularly in pre- and
post-adjudicative proceedings, has persisted. Proponents of this view argue

'People ex rel. Silbert v. Cohen, 29 N.Y.2d 12, 17, 271 N.E.2d 908, 911 (1971).

Isaacs, supra note 209, at 223.

'See Ferster, Courtless & Snethen, supra note 170; Greenspun, Role of the
Attorney in Juvenile Court, 18 CLEV.-MAR. L. REv. 599 (1969); Isaacs, supra note
209; Johnston, The Function of Counsel in Juvenile Court, 7 OsGooDE HALL L.J. 199
(1970) ; Kay & Segal, supra note 17; Paulsen, supra note 183; Comment, In re Gault
and the Persisting Questions of Procedural Due Process and Legal Ethics in Juvenile
Courts, 47 NEB. L. REv. 558 (1968); Comment, The Role of the Attorney in the
Treatment Phase of the Juvenile Court Process, 12 ST. Louis U.L.J. 659 (1968);
Comment, In re Gault: Understanding the Attorney's New Role, 12 VILL. L. REv. 803
(1967).
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that the right to counsel should be strictly limited to the delinquency hear-
ing as required in Gault. The parens patriae approach would limit coun-
sel's role even at the hearing itself, since it would allow the admission of
evidence previously unlawfully obtained.

Under this theory, counsel's role must be strictly limited since the "bag
of adversary tactics would presumably be only sand in a well-oiled
machine." 254 Because the overriding goals of the juvenile proceedings
are analyzing, evaluating, and providing treatment for the child, rather
than attaching blame or guilt, intervention by counsel would jeopardize
the child's "best interest." Proponents of parens patriae assert that an at-
torney who uses legal technicalities to avoid having his client adjudicated
delinquent "possesses no social conscience or is constitutionally contentious
or vainly legalistic or mentally myopic." 25 This practice, it is urged, is
at odds with "greater justice to the child: to teach him honesty and
encourage him to reveal the truth ... [not] to pave the way for him to
lie and conceal the truth." 25' In addition, an attorney may be ill-pre-
pared to evaluate the needs of the juvenile and thus has no place in dis-
positional proceedings.

The decision-making process [concerning proper disposition] raises very
serious problems with respect to the competence of lawyers to evaluate
the complex factors which contribute or detract from a child's well-
being. The juvenile court and its professional staff have been established
precisely to provide such expertise. The lawyer might be said to usurp
the court's function when he makes an a priori decision as to what out-
come is desirable and then tailors his tactics to achieve that result. 7

Theorists further maintain that the role of counsel is one of "validating
the work of the experts," "' or approving the work of juvenile court per-
sonnel who are experienced in securing the "best interests of the child."

2. Counsel as Advocate - Gault required counsel's participation to
ensure that the proceedings are fair. The Court also felt that the efforts
of counsel would have some therapeutic value.

[R]ecent studies have, with surprising unanimity, entered sharp dissent
as to the validity of this gentle conception. They suggest that the ap-
pearance as well as the actuality of fairness, impartiality and orderliness
- in short, the essentials of due process - may be a more impressive
and more therapeutic attitude so far as the juvenile is concerned....
"Unless appropriate due process of law is followed, even the juvenile

'The Role of the Lawyer, supra note 14, at 632.
'sAlexander, Constitutional Rights in Juvenile Court, 46 A.B.A.J. 1206, 1209

(1960).
Id.2-1Kay and Segal, supra note 17, at 1414.

Ferster, Courtless & Snethen, supra note 170, at 398.
When the lawyer feels that use of exclusionary tactics can block a justifiable
finding of delinquency it may well be appropriate for him to evaluate the
child and- the probability of various dispositions resulting from a finding of
delinquency.

Kay & Segal, supra note 17, at 1413.

SUMMFR ]



UTAH LAW REVIEW

who has violated the law may not feel that he is being fairly treated and
may therefore resist the rehabilitative efforts of court personnel." 259

In response to the view that lawyers will transform juvenile into adversary
proceedings, the Court noted:

No doubt this is partly true, but it is partly desirable. Informality is often
abused. The juvenile courts deal with cases in which facts are disputed
and in which, therefore, rules of evidence, confrontation of witnesses,
and other adversary procedures are called for.2 60

One survey of juvenile court judges reinforces the view expressed in
Gault:

[T]he lawyer may aid the court in its attempt to reform the youth....
Thus, many judges believe that presence of counsel not only impresses
a youth with the importance of the proceedings, but also instills a
sense of security. The juvenile's confidence in the proceeding's fairness,
and awareness that he is receiving individualized attention, may amplify
the sobering effect of court exposure and direct it toward rehabilita-
tive ends. 26 '

Furthermore, most commentators are critical of juvenile justice admini-
stered under the doctrine of parens patriae:

Few academicians and few informed officials find the [juvenile justice]
system useful or beneficial to the youth involved in it. Today for
example, in State after State, an informed consensus is rather vigorously
maintaining that juvenile courts, and especially training schools, are a
"mess." There is widespread conviction that the juvenile justice system
is, in large part, an out-right failure. It not only frequently fails to
rehabilitate, but it also fails to live up to ordinary standards of human
decency 2 62

Proponents of the adversary view propose that the adversary system,
with all of its advantages and defects, be imposed upon the juvenile
justice system. If that is done the role of the attorney, as outlined in the
Canons of Ethics, is clear. As with every other client, counsel for a juvenile
is obligated to represent his client "zealously within the bounds of the
law," 262 and to make every effort to establish his client's innocence. 2

"

3. Modified Advocacy - In emphasizing the right of the state to
administer juvenile justice differently from the way it administers criminal
justice, the Court in McKeiver suggests that the attorney's role be modified
to accommodate the unique aspects of juvenile proceedings. The at-
torney must consider each case individually. The juvenile's guilt or in-
nocence and the available rehabilitative facilities should be studied to

387 U.S. at 26.
Id. at 39 n.65.

"Note, Rights and Rehabilitation in the Juvenile Courts, 67 COLUM. L. Rzv. 281,
324-25 (1967).

' U.S. DEP'T OF HEALTH, EDUC. & WELFARE, TOWARD A POLITICAL DEFINrION
OF JUVENILE DELINQUENCY 2 (1970).

' ABA CANONS OF PROFESSIONAL ETHICS No. 7.
'Kay & Segal, supra note 17, at 1409-18.
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ascertain whether counsel should act as an advocate or as an official of
the court to reach the appropriate disposition. 65 The role of an attorney
in the juvenile justice system may vary, depending on the stage of the
proceeding and the community's ability to provide effective rehabilitation
alternatives.

B. Conclusion
The role of counsel must ultimately be determined in relation to the

purposes for which counsel is constitutionally required. Briefly stated,
those purposes are to ensure (1) that the proceedings are fairly and
efficiently conducted, and (2) that dispositions formally or informally im-
posed are well suited to accomplish the rehabilitative objective for which
the juvenile justice system was originally formulated. The ineffectiveness
of the juvenile justice system under the doctrine of parens patriae indicates
that procedural guarantees are not mere surplusage, but are necessary for
the efficient administration of justice.

For the right to counsel recognized in Gault to be effective, it cannot
be limited solely to the adjudicatory proceeding. Absence of counsel at
any "critical stage," formal or informal, in court or out, severely restricts
the accused's right to a fair trial. The right to counsel is an essential
element of fundamental fairness and should not be limited to adult
criminal proceedings.

R. COLLIN MANGRUM

'3 See generally ABA PROJECT ON STANDARDS FOR CRIMINAL JUSTICE, STANDARDS
RELATING TO THE PROSECUTION FUNCTION AND THE DEFENSE FUNCTION (Approved
Draft 1971).
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