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EXCLUSION OF EVIDENCE IN FEDERAL
PROSECUTIONS ON THE BASIS OF STATE
LAW

Kenneth J. Melilli*

Suppose that late in the summer of 1986, a Burlington, Vermont,
municipal police officer, assigned at the time to the federal drug task
force,' received an anonymous tip that a large marijuana-growing
operation was ongoing somewhere in the small village of South Wall-
ingford, Vermont. The officer then made an aerial observation over
this village and noticed a clearing indicating a likely location for such
an operation. Once on the ground, the officer traveled to the area
of the clearing. He then entered upon fenced private property, circled
behind several structures including an apparently occupied trailer home,
and there observed a marijuana plantation. On the basis of these
observations, a search warrant was obtained from a United States
magistrate. The execution of that warrant resulted in the seizure of
evidence and the arrest of individuals subsequently charged in federal
court with various violations of the federal drug laws.

All of the evidence against the defendants was obtained as a result
of the officer's warrantless entry upon the defendants' property. Con-
sequently, the key issue in the case was the legality of that intrusion.
That the officer's conduct did not run afoul of federal law had been
settled by Oliver v. United States.2 The defense, unable to rely upon

* Assistant Professor of Law, Albany Law School of Union University. B.A.,
Yale University (1976); J.D., New York University School of Law (1979). The author
gratefully acknowledges the contributions of Dean Martin H. Belsky, Professor Daniel
G. Moriarty, Professor Lawrence E. Mitchell, Jo Anne Assini, Kathleen Henry, and
Bea Karp to this Article.

I A drug task force consists of state and local police officers assigned to work
under the supervision of a federal agent of the Drug Enforcement Administration
pursuant to a policy of federal/state cooperation in the enforcement of criminal drug
laws.

2 466 U.S. 170 (1984). In Oliver, the Court asserted the continuing vitality of
Hester v. United States, 265 U.S. 57 (1924), holding that "open fields," even where
secluded within the boundaries of private property, are not protected from searches
and seizures by the fourth amendment to the United States Constitution. U.S. Co.sr.
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the fourth amendment as a basis for exclusion of the evidence,-
sought relief based upon the search and seizure provision of the
Vermont State Constitution. 4 The defense urged the federal court to
conclude that state law mandated the exclusion of the evidence from
the federal trial.

Should state law have been applied in such a federal prosecution?
If so, on what basis should such an application rest? Should the
defendants, as citizens of Vermont, be entitled to the protections
afforded by the Vermont Constitution as against all intruders? Is
Vermont entitled to insure compliance in any form by state law
enforcement officials with state law? Or are there countervailing pol-
icy considerations that support the refusal of federal courts to exclude
evidence in federal prosecutions on the basis of state law?

Part I of this Article examines the development and current status
of various state criminal procedural protections that are greater than
those found under federal law. Part II examines the impact of state
law upon the law of evidence in federal criminal cases. Part III
explores the various considerations concerning the exclusion of evi-
dence in federal criminal proceedings on the basis of state law.

While the federal courts have generally resisted excluding evidence
from criminal prosecutions for violations of state law, a review of
the decisions and commentaries in this area reveals both uneven re-
sults and inadequate, or even nonexistent, analyses. The hope here
is that what follows will provide some understanding of the depth
and breadth of the issues raised by scenarios such as those described

amend. IV provides:
The right of the people to be secure in their persons, houses, papers,

and effects, against unreasonable searches and seizures, shall not be vi-
olated, and no Warrants shall issue, but upon probable cause, supported
by Oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.
See Weeks v. United States, 232 U.S. 383 (1914), discussed at text accompa-

nying infra note 105.
" VT. CONST. ch. 1, art. I1 provides:

That the people have a right to hold themselves, their houses, papers,
and possessions, free from search or seizure; and therefore warrants,
without oath or affirmation first made, affording sufficient foundation
for them, and whereby by any person or messenger may be commanded
or required to search suspected places, or to seize any person or persons,
his, her or their property, not particularly described, are contrary to that
right, and ought not to be granted.

[Vol. 22:667
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above. This Article concludes by demonstrating why federal courts
should not exclude evidence from federal criminal proceedings on the
basis of state law.

I. STATE CRIMINAL PROCEDURAL PROTECTIONS

During the 1960s, under the leadership of Chief Justice Earl War-
ren, the United States Supreme Court ushered in "a criminal pro-
cedure revolution." s First, the Court greatly increased the number of
limitations upon government action. These limitations were derived
from the first ten amendments of the United States Constitution,
which were made applicable to the states.6 Second, the rights guar-
anteed by several of the original ten amendments (and the corre-
sponding limitations upon both federal and state law enforcement
procedures) received expansive interpretations. 7.

During this era, there appeared to be little or no inclination on
the part of the states to provide any greater protections than those
afforded by the federal constitution. 8 In fact, Warren Court activism

- Wilkes, The New Federalism in Criminal Procedure." State Court Evasion of
the Burger Court, 62 KY. L.J. 421, 422 (1974) [hereinafter Wilkes 11.

I Id. The Bill of Rights, or the original ten amendments to the United States
Constitution, restricts only federal and not state action. Barron v. Baltimore, 32 U.S.
(7 Pet.) 243 (1833). With the adoption of the fourteenth amendment in 1868, the
issue was framed as to whether that amendment's commandment, that no "state
deprive any person of life, liberty, or property, without due process of law," required
the extension of the Bill of Rights as a limitation upon the states as well. Although
the Supreme Court consistently resisted the notion that the due process clause of the
fourteenth amendment made the entirety of the Bill of Rights applicable to the states,
e.g., Adamson v. California, 332 U.S. 46 (1947); Palko v. Connecticut, 302 U.S.
319 (1937); Twining v. New Jersey, 211 U.S. 78 (1908); Hurtado v. California, 110
U.S. 516 (1884), it did adopt the position that the fourteenth amendment required
the selective incorporation of those rights which are "implicit in the concept of
ordered liberty." Palko, 302 U.S. at 324-25. At the end of the Warren Court era,
most of the criminal procedural protections specified in the Bill of Rights had been
imposed upon the states by this process. Brennan, State Constitutions and the Pro-
tection of Individual Rights, 90 HAnv. L. REv. 489, 493-95 (1977) [hereinafter Bren-
nan I]; Brennan, The Bill of Rights and the States: The Revival of State Constitutions
as Guardians of Individual Rights, 61 N.Y.U.L. R-v. 535, 540.46 (1986) [hereinafter
Brennan 11; Williams, The New Patrol for the Accused: State Constitutions as a
Buffer Against Retrenchment, 26 How. L.J. 1307, 1308-13 (1983).

7 Wilkes 1, supra note 5, at 422. For a summary of Warren Court decisions
expanding civil liberties in the criminal procedure area, see Brennan 1, supra note 6,
at 493-95; Brennan II, supra note 6, at 540-46; Williams, supra note 6, at 1303-13.

8 Galie, State Constitutional Guarantees and the Alaska Supreme Court: Criminal
Procedure Rights and the New Federalism, 1960-1981, 18 Goqz. L REn. 221, 223
(1982/83) [hereinafter Galie, Alaska].
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has been fairly described as emerging from an unwillingness to defer
to the states as the primary protectors of liberties, 9 an unwillingness
that appears to have been justified in light of some state resistance
to Supreme Court dictates.' 0 Consequently, until recently criminal
procedural protections generally meant only those rights found in the
federal constitution."

This deference to federal standards was not mandated by the fed-
eral constitution. By virtue of the supremacy clause of the United
States Constitution,' 2 no state law can provide for rules less protective
of the rights of criminal defendants than those required by the federal
constitution. However, the federal constitution speaks in terms of
limitations upon the powers of government to encroach upon indi-
vidual liberties. It limits not at all such individual liberties them-
selves.' Consequently, there is no legal impediment to any state, as
a matter of state law applicable solely to its own criminal procedure,
providing greater protections than those specified by federal law. 4

9 Note, Stepping Into the Breach: Basing Defendants' Rights on State Rather
than Federal Law, 15 AM. CRnw. L. REV. 339 (1978).

10 Galie, Alaska, supra note 8, at 223.
" Id. at 223-24.
,2 U.S. CONST. art. VI, cl. 2 provides:

This Constitution, and the Laws of the United States which shall be
made in Pursuance thereof; and all Treaties made, or which shall be
made, under the Authority of the United States, shall be the supreme
Law of the Land; and the Judges in every State shall be bound thereby,
any Thing in the Constitution or Laws of any State to the Contrary
notwithstanding.

,3 But see Willing, Protection by Law Enforcement: The Emerging Constitutional
Right, 35 RuTGEms L. REv. 1 (1982) (suggesting that there is an emerging federal
constitutional right to federal law enforcement grounded in the privileges or immu-
nities clause of the fourteenth amendment, substantive due process and the tenth
amendment, and thus that truly extreme state-created limitations on law enforcement
may run afoul of the United States Constitution).

14 Michigan v. Mosley, 423 U.S. 96, 120 (1975) (Brennan, J., dissenting); Oregon
v. Hass, 420 U.S. 714, 719 (1975); Cooper v. California, 386 U.S. 58, 62 (1967).
For additional commentary, see Abrahamson, Criminal Law and State Constitttions:
The Emergence of State Constitutional Law, 63 TEx. L. REv. 1141 (1985); Brennan
II, supra note 6, at 548; Corr, Criminal Procedure and the Conflict of Laws, 73
GEo. L.J. 1217, 1218 (1985); Howard, State Courts and Constitutional Rights in the
Day of the Burger Court, 62 VA. L. Ray. 873, 876-77 (1976); Theis, Choice of Law
and the Administration of the Exclusionary Rule in Criminal Cases, 44 TENN. L.
REv. 1043 (1977); Williams, supra note 6, at 1333; Ziegler, Constitutional Rights of
the Accused-Developing Dichotomy Between Federal and State Law, 48 PA. B.A.Q.

[Vol. 22:667
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Theoretically, then, state courts have always been free to provide
broader rights for criminal defendants than those specified by federal
law as long as state law, whether from state constitutions, statutes,
decisions, or supervisory judicial power, forms the basis of the de-
cision. 5 In fact, because United States Supreme Court jurisdiction
over state court decisions is limited to the resolution of federal ques-
tions, 1 6 a state court decision extending a criminal procedural protec-
tion based solely upon state law is immune from Supreme Court
review.17 Even where a state court rests its decision upon both federal
and state law, the existence of an independent and adequate state
ground of decision precludes Supreme Court review of any part of
the judgment, including the federal question.'8 The existence of an
independent, state law basis for the judgment means that the elimi-
nation of the federal basis for the decision can have no impact upon
the judgment itself. Thus, Supreme Court review of the federal issue
would in effect be a constitutionally prohibited advisory opinion. 9

The potential impact of the "independent and adequate state
ground" doctrine upon criminal procedure is most apparent when
state constitutions contain provisions protecting individual liberties.
The Federal Bill of Rights was itself drawn from similar provisions
contained in the constitutions of the original thirteen states,3 Other

241, 242 (1977); Note, Expanding State Constitutional Protections and the Nest, Silver
Platter: After They've Shut the Door, Can They Bar the Window?, 8 Loy. U. Cm.
L.J. 186 (1976) [hereinafter Note, Expanding State Constitutional Protections]; Note,
The Automobile Inventory Search Exception: The Supreme Court Disregards Fourth
Amendment Rights in Colorado v. Bertine-The States Must Protect the Motorist,
62 No DAhM L. RE V. 366, 375 (1987).

I Ziegler, supra note 14, at 242; Note, Protecting State Procedural Rights in
Federal Court: A New Role for Substantive Due Process, 30 SrA. L. REv. 1019,
1020 & n.10 (1978).

16 28 U.S.C. §1257 (1982).
7 Cooper, 386 U.S. at 62; Murdock v. City of Memphis, 87 U.S. (20 Wall.)

590, 626, 635 (1874); see also Brennan 1, supra note 6, at 501 & n.80; Wilkes 1,
supra note 5, at 426, 430; Note, supra note 9, at 341 & n.20. But see Michigan v.
Long, 463 U.S. 1032 (1983), discussed infra notes 26-27 and accompanying text.

11 Herb v. Pitcairn, 324 U.S. 117, 125 (1945); Fox Film Corp. v. Muller, 296
U.S. 207, 210 (1935); Murdock, 87 U.S. at 636; Klinger v. Missouri, 80 U.S. (13
Wall.) 257, 263 (1871); see also Brennan I, supra note 6, at 501 n.80; Wilkes 1,
supra note 5, at 427; Ziegler, supra note 14, at 242; Note, supra note 9, at 341
n.20.
-9 Herb, 324 U.S. at 125-26; Wilkes I, supra note 5, at 428.

Shapiro, State Constitutional Doctrine and the Criminal Process, 16 SEro, HAL
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states have fashioned their own constitutional protections after those
embodied in the early state constitutions.21 Thus, there is substantial
similarity-both substantively and linguistically-between the criminal
procedural protections of the federal constitution and those of the
various state constitutions. 22

When a state court sustains the position of a criminal defendant
on the basis, for example, that he has been denied "due process,"
the state court may be referring to the appearance of that phrase in
the federal constitution, in the state constitution, or in both, The
state court's choice among these three options will determine the
finality of the state court's decision. As indicated above,23 if the state
court's decision is based solely upon its own state constitution, the
Supreme Court is without jurisdiction to review the judgment. Fur-
thermore, the "independent and adequate state ground" doctrine pre-
cludes Supreme Court review of judgments explicitly resting upon
both federal and state constitutional provisions, even when the lan-
guage of each constitution is essentially identical. 24 Only when the
state court decision is premised solely upon the federal constitution
will Supreme Court jurisdiction attach.

The trick, however, is determining which of the three options was
intended by the state court. More specifically, what is the Supreme
Court's jurisdiction when the state court opinion refers only to a
denial of a right specified in a clause common to both the federal
and state constitutions, without further specification of the basis for
its decision? Under such circumstances, the Court, until 1983, had
commonly remanded cases to the state courts for clarification of the
basis for the state court decisions.2 However, in Michigan v. Long,2 6

the Court, no longer satisfied with this approach, effectively created
a presumption that a state court decision is based upon federal law.

L. REv. 630 (1986); Comment, Individual Rights and State Constitutional Interpre-
tation: Putting First Things First, 37 BAYLOR L. R'.. 493 (1985).

21 Shapiro, supra note 20.

2 Williams, supra note 6, at 1321.
See supra notes 16-17 and accompanying text.

, Jankovich v. Indiana Toll Rd. Comm'n, 379 U.S. 487, 491-92 (1965). But see
Michigan v. Long, 463 U.S. 1032 (1983), discussed infra notes 26-27 and accompa-
nying text.

Is E.g., Department of Mental Hygiene of California v. Kirchner, 380 U.S. 194
(1965); Herb v. Pitcairn, 324 U.S. 117, 128 (1945).

463 U.S. 1032 (1983).

[Vol. 22:667
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[When] a state court decision fairly appears to rest pri-
marily on federal law, or to be interwoven with the federal
law, and when the adequacy and independence of any pos-
sible state law ground is not clear from the face of the
opinion, we will accept as the most reasonable explanation
that the state court decided the case the way it did because
it believed that federal law required it to do so?

Even after Michigan v. Long, however, three principles remain
true. First, a state court may interpret its own constitution differently
than the federal constitution. Second, although the United States
Supreme Court issues the final word on interpretations of the federal
constitution, the Court may speak not at all to interpretations of
state constitutions, as such interpretations are solely matters of state
law to be resolved finally by the highest courts of the respective
states. Third, where a state prosecution raises issues of constitutional
criminal procedure, a state court may rule in favor of the rights of
the defendant without any Supreme Court review, provided it bases
its decision, in whole or in part, on a clearly identified independent
and adequate state ground.2-

Thus, there has always existed a largely untapped potential in state
law for affording criminal defendants rights above and beyond those
provided by federal law. The transformation of that potential into
reality, however, has been triggered by a substantial change in the
posture of the United States Supreme Court regarding criminal pro-
cedure. With the appointment of Warren Burger as Chief Justice in
1969, and the additional turnover of several other seats on the Court,
the approach of the Court to matters of constitutional criminal pro-
cedure changed dramatically. The rapid and vast expansion of the
rights of criminal defendants came substantially to a halt and in
some areas sounded a noticeable retreat?0

v Id. at 1040-41. For a discussion of the impact of Michigan v. Long, see
Greenhalgh, Independent and Adequate State Grounds: The Long and the Short of
It, in DEvEaopmNs iN STATE CoNSTrruTioNAL LAw 211 (B. McGraw ed. 1985).

2 Brennan II, supra note 6, at 552.
N.Y. Tunes, June 24, 1969, at 1, col. 8. In the next two years, three more

seats on the court were filled. The new justices were: Harry Andrew Blackmun
(1970), Lewis Franklin Powell, Jr. (1971), and William Hubbs Rehnquist (1971).
CONGRESSIONAL QUARTEUY, INC., GumE To TIm U.S. SUtnMi CouRT 864-66 (1979).

The scholarly appraisal of the Burger Court's shift toward a more restrictive
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The reaction of the states to the Burger Court decisions in the
criminal procedure field has been anything but uniform. Nevertheless,
some state courts, dissatisfied with the Burger Court results, have
begun to look to their constitutions and laws as potential alternatives
for vindicating criminal defendants' rights.' The result has been the

view of constitutional criminal rights has covered a wide spectrum of descriptive
modes. Thus, the Court's current approach has been described as a "general direction
. . . markedly away from that of the Warren Court," Howard, supra note 14, at
894; as a "shift from individual to governmental emphasis," Ziegler, supra note 14,
at 241; as a movement to "stop expanding . . . and perhaps to contract" criminal
procedural requirements, Note, supra note 15, at 1019-20; as a "continual amendment
of Warren Court precedents," Hancock, State Court Activism and Searches Incident
to Arrest, 68 VA. L. Rnv. 1085, 1086 (1982); as "a retrenchment of individual rights,
particularly Fourth, Fifth and Sixth Amendment federal constitutional guarantees to
those accused of criminal offenses," Greenhalgh, supra note 27, at 211; and as a
"trend . . . to narrow the scope of some of the guarantees found in the Bill of
Rights," Comment, supra note 20, at 495. Other critics have been more colorful,
describing the Burger Court's legacy as a "methodical demolition of the wall of
constitutional protection erected and strengthened by the Warren Court," Wilkes,
The New Federalism in Criminal Procedure Revisited, 64 Ky. L.J. 729, 730 (1976)
[hereinafter Wilkes III]; as a "seemingly inexorable relaxation of federal protection
for criminal defendants," id. at 732, as a "continued repudiation . . . of the exten-
sive notions intoned during the Warren era . . . signal[ing) a process of retrench-
ment," Williams, supra note 6, at 1307-08; as an "express wrath at the extension
of the individual rights concept," id. at 1308; as an approach which "would evoke
astounding trepidation in all but the most staunch conservative critics of present
criminal procedure jurisprudence," id.; and as an effort "to assist the police by
eliminating legal obstacles whenever possible," Whitebread, The Burger Court's
Counter-Revolution in Criminal Procedure: The Recent Criminal Decisions of the
United States Supreme Court, 24 WAsBmuRN L.J. 471 (1985). For a discussion of
particular Burger Court decisions evidencing the Court's shift in its approach to
constitutional criminal procedure, see, e.g., Brennan I, supra note 6, at 495-98;
Brennan II, supra note 6, at 546-47; Whitebread, supra, at 474-75; Wilkes I, supra
note 5, at 423-24; Wilkes, More on the New Federalism in Criminal Procedure, 63
Ky. L.J. 871, 874-75 (1975) [hereinafter Wilkes II]; Wilkes III, supra, at 730-32;
Wilkes, The New Federalism in Criminal Procedure in 1984: Death of the Phoenix,
in DvEvEmoPMENTs IN STATE CoNsiTvTmoNAL LAW 166, 168-69 (B. McGraw ed. 1985)
[hereinafter Wilkes IV]; Williams, supra note 6, at 1313-21. The approach of the
Burger Court to constitutional criminal procedure has continued after the appointment
of William Rehnquist as Chief Justice. See Comment, The Pendulum Swings: The
Rehnquist Court and the De-Emphasis of Individual Liberty in Criminal Procedure
Analysis, 65 U. DFr. L. REv. 291 (1988).

1' Collins & Galie, Models of Post-Incorporation Judicial Review: 1985 Survey of
State Constitutional Individual Rights Decisions, 55 U. CIN. L. Rv. 317, 350 (1986);
Galie, State Constitutional Guarantees and Protection of Defendants' Rights: The
Case of New York, 1960-1978, 28 Butr o L. Rv. 157 (1979) [hereinafter Galie,
New York]; Galie, The Pennsylvania Constitution and the Protection of Defendants'

[Vol. 22:667
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development of a body of state law in some instances more favorable
to the defense than that dictated by federal law.32 By framing their
decisions within the ambit of independent and adequate state grounds,
these state courts have insulated their judgments from Supreme Court
review.3 3 Consequently, in the field of constitutional criminal proce-
dure, we are witnessing the virtually unprecedented development of
an autonomous state law of individual liberties, existing side by side
with federal law, each governing within its respective sphere.1' Some
examples will illustrate this phenomenon."

A. Legitimate Expectation of Privacy

The protections guaranteed by the fourth amendment to the United
States Constitution apply only where the government
intrudes upon a "legitimate expectation of privacy."' ' One aspect of
this requirement is that the defendant have "standing" to challenge
the seizure of the evidence in question. Under federal law, the mere
fact that evidence incriminates a defendant does not provide that
defendant with a basis for challenging the legality of its acquisition.
The defendant must have been the victim of the fourth amendment
violation. Thus, a defendant may not complain of illegal electronic
surveillance where the overheard conversation neither included the
defendant nor took place in the defendant's premises. A defendant
may not test the legality of a search of a store where the defendant

Rights, 1969-1980: A Survey, 42 U. Prrr. L. REv. 269 (1981) [hereinafter Galie,
Pennsylvania]; Comment, supra note 20, at 493; Note, supra note 15, at 1020.

32 Brennan I, supra note 6, at 495; Williams, supra note 6, at 1334.
33 Galie, Alaska, supra note 8, at 224; Wilkes 1, supra note 5, at 435; Wilkes 11,

supra note 30, at 873.
3 Hancock, supra note 30, at 1086; Wilkes I, supra note 5, at 426; Williams,

supra note 6, at 1333.
31 For exhaustive collections of state decisions finding greater constitutional pro-

tections under state law than those provided by federal law, see Collins & Galie,
The Methodology, NAT'L L.J., Sept. 29, 1986, at S-8; Greenhalgh, supra note 27,
app. at 222-34. For discussions of some of these decisions, see Brennan I, supra
note 6, at 499-501; Galie, Alaska, supra note 8; Galie, Nets, York, supra note 31;
Galie, Pennsylvania, supra note 31; Hancock, supra note 30, at 1110-28; Howard,
supra note 14, at 895-905; Wilkes I, supra note 5, at 437-44; Wilkes II, supra note
30, at 875-91; Wilkes III, supra note 30, at 733-49; Wilkes IV, supra note 30, at
193 n.7; Williams, supra note 6, at 1323-32; Ziegler, supra note 14, at 248-49; Note,
supra note 9.

Rawlings v. Kentucky, 448 U.S. 98, 104 (1980).
37 Alderman v. United States, 394 U.S. 165 (1969).
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asserts a proprietary interest neither in the store nor in the items
seized.- Passengers riding in an automobile must assert some pro-
prietary or possessory interest in the vehicle or its contents to object
to a search of the automobile.3 9

Even when a defendant's possessory interest is inherent in the
context of the criminal charge itself, as when the defendant is charged
with the illegal possession of the items seized, there is no "automatic
standing." 4 A defendant must demonstrate a personal, reasonable
expectation of privacy in the area subjected to the search. This ex-
pectation must be born of some proprietary or similar interest and
cannot be based solely on the defendant's mere legitimate presence
in the area searched. 4' Thus, defendants charged with possession of
stolen mail may not challenge the seizure of the stolen mail from
the apartment of one of the defendants' mother.4 2 And a defendant
charged with possession of drugs may not contest the seizure of those
very drugs from his companion's purse.4 1

Similar state constitutional provisions have not received universally
similar interpretations. Three statesM4 have rejected the current federal
approach45 and have continued to adhere as a matter of state con-
stitutional law to the prior federal "automatic standing" rule.4 An-
other state has rejected the requirement of a "legitimate expectation
of privacy" in favor of permitting anyone who asserts a possessory,
proprietary, or participatory interest in the item seized or the area
searched to challenge the search or seizure.47 Two states have gone
further and found that their state constitutions mandate vicarious

11 Brown v. United States, 411 U.S. 223 (1973).
19 Rakas v. Illinois, 439 U.S. 128 (1978)..
40 The term "automatic standing" comes from Jones v. United States, 362 U.S.

257 (1960). Jones had held that one charged with the illegal possession of contraband
had automatic standing to move to suppress the seizure of the contraband. Jones
was expressly overruled by United States v. Salvucci, 448 U.S. 83 (1980).

" Rakas, 439 U.S. 128.
42 Salvucci, 448 U.S. 83.
41 Rawlings v. Kentucky, 448 U.S. 98 (1980).
- Commonwealth v. Sell, 504 Pa. 46, 470 A.2d 457 (1983); State v. Alston, 88

N.J. 211, 440 A.2d 1311 (1981); State v. Simpson, 95 Wash. 2d 170, 622 P.2d 1199
(1980) (en banc).

4" Salvucci, 448 U.S. 83; supra notes 40-41 and accompanying text.
41 Jones v. United States, 362 U.S. 257 (1960); supra note 40 and accompanying

text.
" State v. Wood, 148 Vt. 479, 536 A.2d 902 (1987).

[Vol. 22:667
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standing; that is, defendants are entitled to the suppression of evi-
dence even when it is only the rights of others that have been vio-
lated by illegal searches or seizures.-

Under federal law, even if a defendant has standing to challenge
the seizure of evidence, suppression will only be required when the
defendant's expectation of privacy is recognized as legitimate. -9 Thus,
for example, the United States Supreme Court has ruled that the use
of narcotics detection dogs to "sniff" luggage to determine the pres-
ence of drugs does not, by itself, involve any intrusion into any
rights protected by the federal constitutionA The supreme court of
one state has disagreed, and in interpreting its own constitution has
imposed a requirement that such sniffs be preceded by articulable,
reasonable grounds to believe that drugs may be present." Further-
more, while the federal constitution does not recognize any reasonable
expectation of privacy in trash placed in garbage bags and left on
the curb in front of one's house,- the constitution of another state
has been read to require probable cause and a warrant (or the pres-
ence of some exigent circumstances excusing a warrantless search)
before such trash may be examined by law enforcement officers."

In the area of electronic surveillance, the Supreme Court has de-
termined that the interests protected by the fourth amendment to the
United States Constitution are not implicated by the surreptitious
recording of a conversation accomplished with the consent of one
participant to that conversation.m The constitutions of three states,
however, require warrants for such recordings." Two states require,

4s State v. Settle, 122 N.H. 214, 447 A.2d 1284 (1982); State v. Gibson, 391 So.
2d 421 (La. 1980); State v. Culotta, 343 So. 2d 977 (La. 1976).

See Rakas v. Illinois, 439 U.S. 128 (1978).
10 United States v. Place, 462 U.S. 696 (1983).
-' Commonwealth v. Johnston, 515 Pa. 454, 530 A.2d 74 (1987).
12 California v. Greenwood, 108 S. Ct. 1625 (1988).

State v. Tanaka, 67 Haw. 658, 701 P.2d 1274 (1985).
14 United States v. White, 401 U.S. 745 (1971).
55 State v. Glass, 583 P.2d 872 (Alaska 1978); State v. Brackman, 178 Mont. 105,

582 P.2d 1216 (1978); People v. Beavers, 393 Mich. 554, 227 N.W.2d 511, cert.
denied, 423 U.S. 878 (1975). Glass involved a recording of a conversation between
the defendant and an undercover informant. In City and Borough of Juneau v.
Quinto, 684 P.2d 127 (Alaska 1984), however, the surreptitious recording of a post-
arrest conversation between the defendant and the arresting officer was found to be
distinguishable and permissible under the state constitution.
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based upon a state constitution6 and a state statute,. respectively,
that a search warrant be obtained before the police may send a
"wired" confidential informant into a suspect's house to engage in
a conversation monitored by the police. In another state, a statute
prohibiting the state from recording private conversations without the
consent of all participants to that conversation has been held to
require the suppression of a recording of a telephone call made by
the defendant to the police station.58

In a related area, the Supreme Court has held that the federal
constitution places no limitations upon the use of pen registers (de-
vices which reveal all telephone numbers dialed from the targeted
telephone) on home telephones.59 Four states disagree, finding in their
state constitutions a reasonable expectation of privacy triggering the
requirement of a warrant 0 Similar considerations have led one state
to find state constitutional limitations upon the warrantless acquisition
of customers' toll billing records from telephone companies. 61 And
while the federal constitution permits the warrantless use of beepers
to track the location of items (provided the beeper is installed with
the consent of one in lawful possession of the tracked item and the
monitoring does not extend to locations not open to visual surveil-
lance),6 one state has determined that its own constitution provides
a legitimate expectation of privacy against the presence of a beeper
on purchased commercial goods.63

B. Search Incident to Arrest

Recent expansions by the United States Supreme Court of the
power of police officers to search incident to an arrest have also
provoked contrary positions by state courts. As a matter of federal
constitutional law, a person arrested for a routine traffic offense may

Commonwealth v. Schaeffer, 370 Pa. Super. 179, 536 A.2d 354 (1987).
7 State ex rel. Arnold v. County Court, 51 Wis. 2d 434, 187 N.W.2d 354 (1971).

58 State v. Wanrow, 88 Wash. 2d 221, 559 P.2d 548 (1977).
19 Smith v. Maryland, 442 U.S. 735 (1979).
60 State v. Thompson, No. 17308 (Idaho Aug. 2, 1988) (WESTLAW, 1988 WL

80778); State v. Gunwall, 106 Wash. 2d 54, 720 P.2d 808 (1986) (en banc); Com-
monwealth v. Beauford, 327 Pa. Super. 253, 475 A.2d 783 (1984), appeal dismissed,
508 Pa. 319, 496 A.2d 1143 (1985); People v. Sporleder, 666 P.2d 135 (Colo. 1983).

61 State v. Hunt, 91 N.J. 338, 450 A.2d 952 (1982).
6 United States v. Karo, 468 U.S. 705 (1984).
63 People v. Oates, 698 P.2d 811 (Colo. 1985).
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be subjected to a complete, warrantless body search, even in the
absence of any reason to believe that the arrestee has any weapons
or contraband on his person.61 Moreover, when a person is arrested
for a routine traffic offense, the police are permitted as a matter of
course to search the entire passenger area of the vehicle, including
the interiors of closed containers located within the vehicle.65 Indeed,
once a person is arrested, federal law permits the warrantless search
of any bags or containers taken from the arrestee's possession.6

Unwilling to square such broad police powers with their own con-
stitutions and laws, the courts of four states restrict body searches
incident to traffic arrests to those situations in which it is reasonable
to suspect that weapons or contraband may be discovered.6 Another
state court, as a matter of public policy, has refused to sanction
custodial arrests or related searches for minor traffic violations.s One
state requires a warrant before police may open a container found
inside a car incident to a traffic arrest.6 Two other states restrict the
warrantless opening of containers belonging to arrestees to those ex-
igent situations where the arrestee might otherwise be able to retrieve
a weapon from, or destroy evidence in, the container. 0 Another state
refuses to allow the routine, warrantless search of bags or containers
taken from arrestees where less intrusive procedures are available.7'
Finally, one state restricts pre-incarceration inventory searches to those
reasonably necessary to prevent the entry of weapons or contraband

- United States v. Robinson, 414 U.S. 218 (1973); Gustafson v. Florida, 414 U.S.
260 (1973).

61 New York v. Belton, 453 U.S. 454 (1981).
Illinois v. Lafayette, 462 U.S. 640 (1983).

67 State v. Jetty, 176 Mont. 519, 579 P.2d 1228 (1978); People v. Garcia, 81
Mich. App. 260, 265 N.W.2d 115 (1978); Zehrung v. State, 569 P.2d 189 (Alaska
1977), modified on reh'g, 573 P.2d 858 (Alaska 1978); State v. Kaluna, 55 Haw.
361, 520 P.2d 51 (1974).

68 State v. Hehman, 90 Wash. 2d 45, 578 P.2d 527 (1978) (en banc). But see
State v. Latourette, 49 Wash. App. 119, 741 P.2d 1033 (1987) (suggesting that
subsequent legislation and decisional law permit exceptions to the absolute prohibition
announced in Hehman).

State v. Lowry, 295 Or. 337, 667 P.2d 996 (1983) (en banc).
People v. Gokey, 60 N.Y.2d 309, 457 N.E.2d 723, 469 N.Y.S.2d 618 (1983);

State v. Hernandez, 410 So. 2d 1381 (La. 1982).
7' State v. Sierra, 692 P.2d 1273 (Mont. 1985). Sierra has not been extended to

outlaw warrantless inventory searches immediately prior to incarceration. See State
v. Lamere, 735 P.2d 511 (Mont. 1987).
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into the jail and does not permit the warrantless opening of closed
containers taken from the arrestee. 72

C. Miranda Rights

Perhaps the most famous criminal procedural decision of the War-
ren Court was Miranda v. Arizona,7" which required that all custodial
interrogation be prefaced by a prescribed set of warnings as to the
target's rights to remain silent and to the assistance of counsel, an
acknowledgment by the target of his or her understanding of the
specified rights, and a voluntary waiver of those rights.74 Subsequent
Burger Court decisions have sometimes fleshed out Miranda in ways
unacceptable to state courts ruling on state law requirements. For
example, while federal law permits the use of otherwise voluntary
statements obtained in violation of Miranda to impeach a defendant
who testifies at trial,75 the constitution of at least one state has been
found to require the suppression of statements obtained in violation
of Miranda both in the state's case-in-chief and for impeachment
purposes. 76

Under federal law, a defendant's decision to cut off questioning
does not preclude subsequent questioning where the police have hon-
ored the defendant's assertion of his rights, such as where the re-
sumption of questioning occurs after a significant lapse of time, is
preceded by a fresh set of Miranda warnings, and involves questions
by a different officer concerning a different crime." One state court
disagrees, finding in its own constitution a blanket prohibition against
the resumption of interrogation of an uncounseled defendant who
has once refused to waive his Miranda rights. 78

While the federal constitution permits a conclusion of a waiver of
Miranda rights to be inferred from the totality of circumstances

72 Reeves v. State, 599 P.2d 727 (Alaska 1979).
-' 384 U.S. 436 (1966).
', Id. at 467-74.
71 Harris v. New York, 401 U.S. 222 (1971).
76 State v. Santiago, 53 Haw. 254, 492 P.2d 657 (1971).

Michigan v. Mosely, 423 U.S. 96 (1975). But see Arizona v. Roberson, 108 S.
Ct. 2093 (1988) (invocation of right to counsel precludes subsequent, uncounseled
questioning relating to separate investigation).

78 People v. Smith, 34 Cal. 3d 251, 667 P.2d 149, 193 Cal. Rptr. 692 (1983);
People v. Pettingill, 21 Cal. 3d 231, 578 P.2d 108, 145 Cal. Rptr. 861 (1978).

[Vol. 22:667



19881 STATE LAW IN FEDERAL PROSECUTIONS 681

present, 9 the highest court of one state, acting under its supervisory
power and as dictated by its state constitution, requires that Miranda
waivers be verbally explicit.m Moreover, as a matter of federal con-
stitutional law, a juvenile may waive his or her Miranda rights with-
out the aid of a guardian or advisor, and the juvenile's request to
see his or her probation officer is not an invocation of the right to
remain silent or to have legal counsel."' One state, however, has
found a state constitutional impediment to the waiver of the right to
counsel by an interrogated juvenile unless the juvenile has been as-
sisted by a responsible advisor.n And the supreme court of one state,
as a matter of state constitutional law, has ruled that an arrested
individual's expressed desire to "address somebody" following the
receipt of Miranda warnings constitutes the invocation of the right
to counsel prior to any interrogation.3

When a defendant has waived his Miranda rights and is in the
midst of interrogation, nothing in the federal constitution requires
the police to discontinue the questioning or to advise the defendant
that an attorney has arrived and wishes to consult with him. 4 Several
states have reached the opposite conclusion based upon their state
constitutions."5 In fact, one state has gone further, finding in its own
constitution and statute a requirement that, once counsel notifies the
police of his or her existence, a waiver of the right to counsel is
only valid if accomplished in the presence of the attorney!"5

Finally, federal law permits a testifying defendant to be impeached
at trial with his or her post-arrest silence where that silence was not
preceded by Miranda warnings. 87 Three states have rejected the

North Carolina v. Butler, 441 U.S. 369 (1979).
Commonwealth v. Bussey, 486 Pa. 221, 404 A2d 1309 (1979).

81 Fare v. Michael C., 442 U.S. 707 (1979).
In re E.T.C., 141 Vt. 375, 449 A.2d 937 (1982).
State v. Johnson, 719 P.2d 1248 (Mont. 1986).

84Moran v. Burbine, 475 U.S. 412 (1986).
State v. Stoddard, 206 Conn. 157, 537 A.2d 446 (1988); Haliburton v. State,

514 So. 2d 1088 (Fla. 1987); State v. Haynes, 288 Or. 59, 602 P.2d 272 (1979) (en
banc), cert. denied, 446 U.S. 945 (1980). See also Commonwealth v. Hillard, 471
Pa. 318, 370 A.2d 322 (1977).

People v. Pinzon, 44 N.Y.2d 458, 377 N.E.2d 721, 406 N.Y.S.2d 268 (1978);
People v. Hobson, 39 N.Y.2d 479, 348 N.E.2d 894, 384 N.Y.S.2d 419 (1976); People
v. Arthur, 22 N.Y.2d 325, 239 N.E.2d 537, 292 N.Y.S.2d 663 (1968); People v.
Donovan, 13 N.Y.2d 148, 193 N.E.2d 628, 243 N.Y.S.2d 841 (1963).

87 Fletcher v. Weir, 455 U.S. 603 (1982) (per curiam); but cf. Doyle v. Ohio, 426
U.S. 610 (1976).
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federal approach, concluding that state law privileges against self-
incrimination preclude impeachment by post-arrest silence in all cir-
cumstances. 8

The areas of legitimate expectation of privacy, search incident to
arrest, and Miranda rights are merely representative of the numerous
areas where state law provides criminal defendants with procedural
safeguards not afforded by federal law. Other areas include the def-
inition of "probable cause," 9 the extent to which police officers may
monitor the movements of arrested persons, 90 searches of automo-
biles, 9' searches based upon consent, 92 the seizure of items in plain

Is Commonwealth v. Turner, 499 Pa. 579, 454 A.2d 537 (1982); Summers v.
State, 725 P.2d 1033 (Wyo. 1986); Brewster v. State, 712 P.2d 338 (Wyo. 1985);
Westmark v. State, 693 P.2d 220 (Wyo. 1984); State v. Deatore, 70 N.J. 100, 358
A.2d 163 (1976).
19 In measuring the sufficiency of an affidavit in support of a warrant based upon

an informant's tip, the Warren Court devised the two-pronged Aguilar-Spinelli test.
Spinelli v. United States, 393 U.S. 410 (1969); Aguilar v. Texas, 378 U.S. 108 (1964).
Under the rule established by these cases, the affidavit had to establish both the
basis of knowledge of the informant and the informant's prior reliability or veracity.
Id. In Illinois v. Gates, 462 U.S. 213 (1983), the Burger Court abandoned the
Aguilar-Spinelli test in favor of the more easily satisfied "totality of the circum-
stances" approach. Id. at 230, 238, 241. Nevertheless, five states subsequently decided
to retain the Aguilar-Spinelli test of probable cause as a matter of state constitutional
law. People v. Griminger, 71 N.Y.2d 635, 524 N.E.2d 409, 529 N.Y.S.2d 55 (1988);
State v. Jones, 706 P.2d 317 (Alaska 1985); State v. Kimbro, 197 Conn. 219, 496
A.2d 498 (1985); Commonwealth v. Upton, 394 Mass. 363, 476 N.E.2d 548 (1985);
State v. Jackson, 102 Wash. 2d 432, 688 P.2d 136 (1984).

o Under federal constitutional law, it is permissible for an arresting officer to
monitor the movements of an arrested person following the arrest. In fact, an
arresting officer may accompany the arrestee into his or her residence to allow the
arrestee to retrieve some identification. Washington v. Chrisman, 455 U.S. 1 (1982).
The State of Washington, on remand in the very same case that established the
federal rule, found no such latitude for arresting officers under the state constitution.
Instead, arresting officers are prohibited from entering the arrestee's residence except
when it is necessary to prevent escape, to protect the officer, or to prevent the
destruction of evidence. State v. Chrisman, 100 Wash. 2d 814, 676 P.2d 419 (1984)
(en banc).
91 It has long been the federal constitutional rule that, when there exists probable

cause to search an automobile stopped along a roadway, the search may be conducted
immediately without a warrant because of the inherent mobility of the vehicle. Carroll
v. United States, 267 U.S. 132 (1925). The Burger Court extended the permissibility
of warrantless searches of automobiles, first to vehicles that have been immobilized
and removed to the police station, Chambers v. Maroney, 399 U.S. 42 (1970), and
then to closed containers found inside of automobiles, United States v. Ross, 456
U.S. 798 (1982). Even where no probable cause exists, federal law permits the
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view, 93 the application of the exclusionary rule to searches and sei-
zures by private individuals, 9' the creation of a "good faith" excep-
tion to the exclusionary rule, 95 the scope of the privilege against self-

complete inventory search of automobiles lawfully impounded. Colorado v. Bertine,
497 U.S. 367 (1987); South Dakota v. Opperman, 428 U.S. 364 (1976). By contrast,
state constitutions have been read to proscribe the warrantless searches of automobiles
when the exigency of mobility has been removed, State v. Benoit, 417 A.2d 895
(R.I. 1980); to require a warrant for the opening of a locked glove compartment or
container located inside the vehicle of an arrested individual, State v. Stroud, 106
Wash. 2d 144, 720 P.2d 436 (1986) (en banc); to prohibit the opening of closed
containers as a part of an automobile inventory search, State v. Daniel, 589 P.2d
408 (Alaska 1979); to limit inventory searches to items in plain view, State v. Sawyer,
174 Mont. 512, 571 P.2d 1131 (1977); and to disallow inventory searches unless the
owner or custodian consents or public safety so requires, Wagner v. Commonwealth,
581 S.W.2d 352 (Ky. 1979).

In determining the voluntariness of a search based upon consent, the federal
constitution does not require proof that the consenting person knew of his right to
refuse consent, although that fact is to be considered in the totality of the circum-
stances. Schneckloth v. Bustamonte, 412 U.S. 218 (1973). However, one state con-
stitutionally makes knowledge by the consenting person of his or her right to refuse
consent a prerequisite to a determination that the consent given is voluntary and the
resulting search constitutionally valid. State v. Johnson, 68 N.J. 349, 346 A.2d 66
(1975).

91 Federal constitutional law permits the seizure of any item in plain view which
the seizing officer has probable cause to believe is associated with criminal activity.
Texas v. Brown, 460 U.S. 730 (1983). One state has found that standard insufficient
to meet its own constitutional requirements. Warrantless seizures of items in plain
view are permitted only when the incriminating nature of the evidence is immediately
apparent. State v. Ball, 124 N.H. 226, 471 A.2d 347 (1983).

9' The limitations specified in the Federal Bill of Rights apply only to govern-
mental conduct and not to the actions of private citizens unaffiliated with the state.
Specifically, the fourth amendment does not require or even authorize the exclusion
of evidence obtained as a result of illegal searches and seizures by private citizens.
Burdeau v. McDowell, 256 U.S. 465 (1921). At least one state supreme court, how-
ever, has found that its state constitution mandates the suppression of evidence
obtained by store security guards through the use of unreasonable force, State v.
Nelson, 354 So. 2d 540 (La. 1978), and has further suggested that its state consti-
tutional search and seizure provision might apply to the actions of private citizens
generally, State v. Hutchinson, 349 So. 2d 1252 (La. 1977).

Perhaps the most representative decision of the Burger Court era has been
United States v. Leon, 468 U.S. 897 (1984), which established the so-called "good
faith" exception to the exclusionary rule. Under Leon, when the police and the
issuing judicial officer have acted in good faith, evidence seized pursuant to the
authority of a search warrant may not be suppressed because it is later determined
that, contrary to federal constitutional requirements, there was not in fact probable
cause to support issuance of the warrant. Several states, relying upon their own state
constitutions, have considered and rejected the rationale of Leon, and require the
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incrimination, 96 the standard for determining the voluntariness of

exclusion from state prosecutions of evidence seized under such circumstances. State
v. Novembrino, 105 N.J. 95, 519 A.2d 820 (1987); People v. Bigelow, 66 N.Y.2d
417, 488 N.E.2d 451, 497 N.Y.S.2d 630 (1985); cf. State v. Carter, 322 N.C. 709,
370 S.E.2d 553 (1988) (good faith exception to exclusionary rule not applied to
permit admission of evidence derived from a blood sample taken from the defendant
without a search warrant).

The United States Supreme Court has also held that arrests made by police officers
in good faith reliance upon statutes subsequently determined to be unconstitutional
do not trigger the application of the exclusionary rule. In other words, the good
faith of the officers insulates any evidence obtained as a result of the arrest from
suppression under federal law. Michigan v. DeFillippo, 443 U.S. 31 (1979). One
state, however, has found that its state constitution requires the suppression of
evidence in such circumstances. State v. White, 97 Wash. 2d 92, 640 P.2d 1061
(1982) (en banc).

9 Under federal constitutional law, the privilege protects only against compelled
testimony, and thus places no restrictions upon the compulsory production of non-
testimonial evidence such as handwriting exemplars. Gilbert v. California, 388 U.S.
263 (1967). One state has disagreed, finding in its state constitution a protection
against the compelled production of both testimonial and nontestimonial evidence.
State v. Armstead, 152 Ga. App. 56, 262 S.E.2d 233 (1979).

Under federal constitutional law, the privilege may be satisfied by the conferring
of use and derivative use immunity, whereby a witness may be compelled to testify
in exchange for the government's promise not to use or derive use from the witness's
testimony in a prosecution of the witness. Kastigar v. United States, 406 U.S. 441
(1972). Three states have constitutions more demanding, insisting that a witness va-
lidly asserting the privilege against self-incrimination may only be compelled to testify
by the granting of full transactional immunity, which insulates the witness from any
prosecution for matters within the scope of the witness's compelled testimony. At-
torney General v. Colleton, 387 Mass. 790, 444 N.E.2d 915 (1982); State v. Miyasaki,
62 Haw. 269, 614 P.2d 915 (1980); OKiA. CONST. art. II, § 27.

Differing views as to the scope of the privilege have also produced discrepancies
with regard to discovery obligations imposed upon the criminal defendant. The United
States Supreme Court has found no federal constitutional impediment to requiring
defendants to disclose pretrial their intent to raise an alibi defense and the identities
of the witnesses who will support that defense, Williams v. Florida, 399 U.S. 78
(1970), provided such a requirement is accompanied by reciprocal discovery obliga-
tions imposed upon the government, Wardius v. Oregon, 412 U.S. 470 (1973). See
also FED. R. Cnms. P. 12.1. Relying on its own state constitution, the supreme court
of one state has refused to permit the defendant to be required to disclose the
names, addresses, and prior statements of defense witnesses, as well as any evidence
expected to be produced in support of an alibi defense, although the defendant may
be required simply to give notice of his or her intent to raise an alibi defense. Scott
v. State, 519 P.2d 774 (Alaska 1974). Another state prohibits any requirement that
the defense disclose even the names of its witnesses unless the trial court determines
that the disclosure cannot possibly tend to incriminate, or lead to incriminating
evidence against, the defendant. Allen v. Superior Court, 18 Cal. 3d 520, 557 P.2d
65, 134 Cal. Rptr. 774 (1976). Similarly, under federal constitutional law, it is
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confessions,97 double jeopardy, 98 the right to counsel,9 and the right
to jury trial.100

permissible to require the defense, after a witness has testified on direct examination
as a defense witness, to turn over to the government any prior statements of that
witness. United States v. Nobles, 422 U.S. 225 (1975). One state, however, has found
such a requirement to run afoul of its state constitutional privilege against self-
incrimination. Scott v. State, 519 P.2d 774 (Alaska 1974).

91 In determining the admissibility of a confession, the federal constitution requires
that the government establish the voluntariness of the confession by "a preponderance
of the evidence." Lego v. Twomey, 404 U.S. 477 (1972). Finding that standard
insufficiently considerate of the rights of criminal defendants, the courts of eight
states require the prosecution to prove "beyond a reasonable doubt" that the con-
fession was voluntary to accomplish its admission in state criminal proceedings. State
v. Vernon, 385 So. 2d 200 (La. 1980); People v. Jiminez, 21 Cal. 3d 595, 580 P.2d
672, 147 Cal. Rptr. 172 (1978); State v. Miller, 76 N.J. 392, 388 A.2d 218 (1978);
People v. Danziger, 41 N.Y.2d 1092, 364 N.E.2d 1125, 396 N.Y.S.2d 354 (1977);
State v. Phinney, 117 N.H. 145, 370 A.2d 1153 (1977); Magley v. State, 263 Ind.
618, 335 N.E.2d 811 (1975); Burton v. State, 260 Ind. 94, 292 N.E.2d 790 (1973);
State v. Wallace, 59 Wis. 2d 66, 207 N.W.2d 855 (1973); State v. Collins, 297 A.2d
620 (Me. 1972); State v. Kelly, 61 N.J. 283, 294 A.2d 41 (1972).

The federal constitution does contain a prohibition against a criminal defendant
being tmice placed in jeopardy for the same crime. U.S. Cosr. amend V. Never-
theless, on the theory that the federal and state governments exercise dual sovereignty
over their citizens, there is no federal cortstitutional proscription against federal pros-
ecution of an individual previously subjected to a state prosecution for essentially
the same criminal conduct. Abbate v. United States, 359 U.S. 187 (1959); United
States v. Lanza, 260 U.S. 377 (1922). Nor is there any federal constitutional impLed-
iment to a successive state prosecution of individuals for crimes previously prosecuted
by federal authorities. Bartkus v. Illinois, 359 U.S. 121 (1959). Nevertheless, three
states will only allow such a trial if the state's interests are substantially different
from those of the other jurisdiction. People v. Abbamonte, 43 N.Y.2d 74, 371
N.E.2d 485, 400 N.Y.S.2d 766 (1977); People v. Cooper, 398 Mich. 450, 247 N.W.2d
866 (1976); Abraham v. Justices of New York Supreme Court, 37 N.Y.2d 560, 338
N.E.2d 597, 376 N.Y.S.2d 79 (1975); Commonwealth v. Mills, 447 Pa. 163, 286
A.2d 638 (1971). Another state constitutionally forbids a state prosecution following
a federal acquittal for the same conduct. State v. Hogg, 118 N.H. 262, 385 A.2d
844 (1978).

The federal constitution permits a defendant who obtains a retrial to receive a
more severe sentence if reconvicted, provided the sentencing court specifies a non-
vindictive reason for the enhanced punishment. North Carolina v. Pearce, 395 U.S.
711 (1969). Moreover, even that specification is not required when a defendant
receives a harsher sentence after electing a trial de novo following an initial convic-
tion. Colten v. Kentucky, 407 U.S. 104 (1972). In contrast, five states mandate that
a defendant's sentence on an initial conviction be the ceiling of any sentence he or
she receives upon being reconvicted after successfully vacating the initial conviction.
Shagloak v. State, 597 P.2d 142 (Alaska 1979); State v. Holmes, 281 Minn. 294,
161 N.W.2d 650 (1968); State v. Turner, 247 Or. 301, 429 P.2d 565 (1967) (en
banc); People v. All, 66 Cal. 2d 277, 424 P.2d 932, 57 Cal. Rptr. 348 (1967) (en
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This development of an independent body of state law more fa-
vorable to criminal defendants than federal law has been both ap-

banc); State v. Wolf, 46 N.J. 301, 216 A.2d 586 (1966); People v. Henderson, 60
Cal. 2d 482, 386 P.2d 677, 35 Cal. Rptr. 77 (1963) (en banc). And another state,
which in certain circumstances permits a defendant to elect a trial de novo following
a conviction, constitutionally prohibits the imposition of a more severe sentence upon
a defendant who is reconvicted as a result of such an election. State v. Bonham,
317 S.E.2d 501 (W. Va. 1984); State v. Eden, 163 W. Va. 370, 256 S.E.2d 868
(1979).

Under federal constitutional law, after the presentation of evidence but prior to a
verdict, a defendant who obtains a dismissal on grounds unrelated to factual guilt
may be retried, and thus the government may appeal the dismissal. United States v.
Scott, 437 U.S. 82 (1978). One state, however, bars a retrial following the grant of
a motion for judgment of acquittal for any reason. People v, Paulsen, 198 Colo.
458, 601 P.2d 634 (1979) (en banc).

When a defendant obtains a mistrial based upon prosecutorial misconduct, federal
law only bars a retrial if the misconduct was intended to provoke a mistrial, Oregon
v. Kennedy, 456 U.S. 667 (1982). On remand in the same case, Oregon fashioned
its own state constitutional standard barring retrial when the prosecutor, knowing
that his or her conduct is improper and prejudicial, either intends or is indifferent
to the resulting mistrial. State v. Kennedy, 295 Or. 260, 666 P.2d 1316 (1983).
Another state has similarly found the federal approach too miserly, instead ruling,
pursuant to its state constitution, that retrial is prohibited whenever a mistrial results
from prosecutorial misconduct undertaken for any improper purpose and with indif-
ference to a significant resulting danger of mistrial or reversal. Pool v. Superior
Court, 139 Ariz. 98, 677 P.2d 261 (1984) (en banc).

9 The United States Supreme Court has found no federal constitutional require-
ment of appointed counsel in prosecutions of indigents for offenses subject to sen-
tences of incarceration when no actual prison sentence is imposed. Scott v. Illinois,
440 U.S. 367 (1979). One state, however, has found a state constitutional requirement
of appointed counsel in prosecutions of indigents whenever the penalty may result
in incarceration, loss of a valuable license, or a fine indicative of criminality. Al-
exander v. City of Anchorage, 490 P.2d 910 (Alaska 1971).

The most significant manifestation of the Supreme Court's reluctance to expand
the right to counsel has been in the cases concerning identification procedures. There
is no federal constitutional right to counsel at corporeal identifications (such as
lineups or showups) that occur after arrest but before the initiation of adversary
judicial proceedings, such as an indictment or an arraignment. Kirby v. Illinois, 406
U.S. 682 (1972). Moreover, photographic identifications may be conducted at any
stage of the proceeding without the presence of defense counsel. United States v.
Ash, 413 U.S. 300 (1973). Nevertheless, two states have announced state constitutional
rights to counsel at preindictment lineups. People v. Bustamante, 30 Cal. 3d 88, 634
P.2d 927, 177 Cal. Rptr. 576 (1981); Blue v. State, 558 P.2d 636 (Alaska 1977).
Another state has gone further, generally prohibiting photographic identifications
when a defendant is in custody, and further providing that defense counsel is entitled
to be present at all corporeal or photographic identifications before or after the
commencement of the judicial phase of the prosecution. People v. Jackson, 391
Mich. 323, 217 N.W.2d 22 (1974); People v. Anderson, 389 Mich. 155, 205 N.W.2d
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plauded and fueled by commentators. Some writers have included
calls for state courts to look to their own constitutions and laws
rather than march in step with the Burger Court. 0' One commentator
has decried state efforts, by means of legislation and constitutional
amendment, to curtail state court expansions of individual liberties.1 -

461 (1973). And in a related area, while the federal constitution does not require
the suppression of out of court identifications which were the product of unneces-
sarily suggestive procedures if the government can establish the independent reliability
of the identification, Manson v. Brathwaite, 432 U.S. 98 (1977), one state has a
blanket rule refusing to admit such tainted identifications, People v. Adams, 53
N.Y.2d 241, 423 N.E.2d 379, 440 N.Y.S.2d 902 (1981).

11 The federal constitutional guarantee of a jury trial in a criminal case, U.S.
CoN sT. amend VI, does not extend to petty offenses, Baldwin v. New York, 399
U.S. 66 (1970), does not require a jury of twelve persons, Williams v. Florida, 399
U.S. 78 (1970), and does not require a unanimous verdict, Apodaca v. Oregon, 406
U.S. 404 (1972). Many states have precisely such requirements in their own consti-
tutions and laws. See Greenhalgh, supra note 27, app. at 229-31.

10, See, e.g., Brennan II, supra note 6, at 548-51; Collins, Reliance on State
Constitutions: Some Random Thoughts, 54 Miss. L.J. 371 (1984); Dix, Exclusionary
Rule Issues as Matters of State Law, 11 AM. J. Cai. L. 109, 148 (1983); Willner,
Constitutional Interpretation in a Pioneer and Populist State, 17 Wn.XirTr L.
REv. 757 (1981); Note, Expanding State Constitutional Protections, supra note 14,
at 208; Comment, supra note 20, at 511-12; Comment, Interpreting the Illinois
Constitution: Illinois Supreme Court Plays Follow the Leader, 18 Loy. U. Cm. L.J.
1271 (1987); Comment, The Future of the Exclusionary Rule and the Development
of State Constitutional Law, 1987 Vis. L. REV. 377.

112 Wilkes IV, supra note 30.
Perhaps the most notable of these efforts has been the amendment of the Cali-

fornia Constitution by the Right to Truth-in-Evidence provision of the California
Victims' Bill of Rights, commonly referred to as Proposition 8. That provision,
embodied in the California State Constitution as a result of a voter initiative effective
June 9, 1982, provides:

Except as provided by statute hereafter enacted by a two-thirds vote of
the membership in each house of the Legislature, relevant evidence shall
not be excluded in any criminal proceeding, including pretrial and post
conviction motions and hearings, or in any trial or hearing of a juvenile
for a criminal offense, whether heard in juvenile or adult court. Nothing
in this section shall affect any existing statutory rule of evidence relating
to privilege or hearsay, or Evidence Code, Sections 352, 782 or 1103.
Nothing in this section shall affect any existing statutory or constitutional
right of the press.

CAL. CoNsT. art. I, § 28(d).
Of course, by virtue of the supremacy of federal constitutional law, Proposition

8 cannot require the admission of evidence the suppression of which is required by
the United States Constitution. Consequently, the only potential effect of Proposition
8 is to overrule any judicial constructions of state law requiring the suppression of
evidence under circumstances not mandated by federal law. The question, then, is
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The defense bar has been urged to raise claims in state courts based

the breadth of Proposition 8.
In In re Lance W., 37 Cal. 3d 873, 694 P.2d 744, 210 Cal. Rptr. 631 (1985) (en

banc), the California Supreme Court held that Proposition 8 had, with regard to the
search and seizure provision of the state constitution, CAL. Coisr. art. I, § 13,
overruled any prior law requiring the suppression of evidence when not required by
federal law. The apparent effect of Lance is to eviscerate (by removing the remedy
of suppression of evidence) several prior decisions which had extended criminal pro-
cedural rights beyond the federal thresholds, including decisions extending the exclu-
sionary remedy to evidence obtained by private security guards acting beyond the
scope of their statutory authorization, People v. Zelinski, 24 Cal. 3d 357, 594 P.2d
1000, 155 Cal. Rptr. 575 (1979) (en banc); permitting defendants to seek the sup-
pression of evidence obtained by searches and seizures in violation of the rights of
others, Kaplan v. Superior Court, 6 Cal. 3d 150, 491 P.2d 1, 98 Cal. Rptr. 649
(1971); restricting body searches incident to traffic arrests to those situations where
there is a reasonable suspicion that the search will disclose weapons or contraband,
People v. Maher, 17 Cal. 3d 196, 550 P.2d 1044, 130 Cal. Rptr. 508 (1976) (en
banc); People v. Longwill, 14 Cal. 3d 943, 538 P.2d 753, 123 Cal. Rptr. 297 (1975);
People v. Norman, 14 Cal. 3d 929, 538 P.2d 237, 123 Cal. Rptr. 109 (1975); People
v. Brisendine, 13 Cal. 3d 528, 531 P.2d 1099, 119 Cal. Rptr. 315 (1975); and
requiring warrants for the use of pen registers, People v. McKunes, 51 Cal. App.
3d 487, 124 Cal. Rptr. 126 (1975), the acquisition of hotel guests' telephone bills
from hotels, People v. Blair, 25 Cal. 3d 640, 602 P.2d 738, 159 Cal. Rptr. 818
(1979), and the acquisition of unlisted names, addresses and telephone numbers from
telephone companies, People v. Chapman, 36 Cal. 3d 98, 679 P.2d 62, 201 Cal.
Rptr. 628 (1984) (en banc).

The effect of Proposition 8 upon state-based expansions of the privilege against
self-incrimination is more difficult to discern, for Proposition 8 itself provides that
it shall have no effect upon "any existing statutory rule of evidence relating to
privilege. . . ." Prior to the passage of Proposition 8, several California judicial
decisions had found in article I, section 15 of the California Constitution (the state
equivalent of the self-incrimination clause of the fifth amendment of the federal
constitution) broader protections of the rights of criminal defendants than those
perceived by the United States Supreme Court to be contained in the federal Con-
stitution. It could be (and has been) argued that such decisions have survived the
enactment of Proposition 8 because, relating as they do to the privilege against self-
incrimination, they fall within Proposition 8's own savings clause for existing rules
relating to privilege.

The viability of that argument was at the very least hampered by the California
Supreme Court's decision in People v. May, 44 Cal. 3d 309, 748 P.2d 307, 243 Cal.
Rptr. 369 (1988). May addressed the question of the continued vitality of People v.
Disbrow, 16 Cal. 3d 101, 545 P.2d 272, 127 Cal. Rptr. 360 (1976), a pre-Proposition
8 decision that, as a matter of state constitutional law, had rejected Harris v. New
York, 401 U.S. 222 (1971), and held that statements obtained in violation of Miranda
could not be used to impeach testifying defendants. See supra notes 75-76 and
accompanying text. The May court held that Disbrow had been abrogated by Prop-
osition 8, reasoning that Disbrow related not to the substantive scope of the privilege,
but rather to the procedural remedy for violations thereof, and the latter was precisely
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upon state constitutions.103 Given the tremendous nature and extent
of independent state law, the task of determining its impact upon
federal prosecutions is manifestly one having potentially major con-
sequences.

II. THE IM1PACT OF STATE LAW UPON THE LAW OF EVIDENCE IN

FEDERAL CRIMUNAL CASES

Given the detailed proclivity of several states to find greater state
safeguards for criminal defendants than those derived from the fed-
eral constitution, it might seem as though the stage is fully set for
the resolution of the issue which is the focus of this Article; that is,
whether evidence should be suppressed in a federal prosecution when
it has been secured in conformity with federal law but in violation

what Proposition 8 was intended to bring into line with federal law. Whether the
reasoning of May will also result in the abrogation of decisions such as People v.
Smith, 34 Cal. 3d 251, 667 P.2d 149, 193 Cal. Rptr. 692 (1983), discussed supra
note 78; People v. Bustamante, 30 Cal. 3d 88, 634 P.2d 927, 177 Cal. Rptr. 576
(1981), discussed supra note 99; People v. Jiminez, 21 Cal. 3d 595, 580 P.2d 672,
147 Cal. Rptr. 172 (1978), discussed supra note 97; People v. Pettingill, 21 Cal.
3d 231, 578 P.2d 108, 145 Cal. Rptr. 861 (1978), discussed supra note 78; and
Allen v Superior Court, 18 Cal. 3d 520, 557 P.2d 65, 134 Cal. Rptr. 774 (1976),
discussed supra note 96, remains to be seen, although early indications are that
it will. One mid-level California appellate court has read May broadly as "abro-
gat[ing] judicial exclusionary rules premised on the privilege against self-incrimi-
nation except where exclusion is compelled by the federal Constitution. . ....
People v. Ledesma, 251 Cal. Rptr. 417, 420 (1988).

For another example of the effect of such a legislative effort, see State v. Hume,
512 So. 2d 185 (Fla. 1987). Prior to 1982, the search and seizure provision of the
Florida Constitution had been interpreted, contrary to the interpretation of the federal
constitution in United States v. White, 401 U.S. 745 (1971), to require a warrant
for the surreptitious recording of a conversation participated in by the defendant or
occurring in the defendant's home, even when a party to the recorded conversation
had consented to the recording. Morningstar v. State, 405 So. 2d 778 (Fla. 1981),
cert. denied, 464 U.S. 821 (1983); State v. Sarmiento, 397 So. 2d 643 (Fla. 1981).
In 1982, the search and seizure provision of the Florida Constitution was amended
to require that it be interpreted in conformity with the federal constitution. Conse-
quently, in Hume, the Florida Supreme Court overruled Morningstar and Sarmiento
in conformity with White. See supra notes 54-58 and accompanying text. For a fuller
discussion of the impact of the Florida constitutional amendment, see Slobogin, State
Adoption of Federal Law: Erploring the Limits of Florida's "Forced Linkage"
Amendment, 39 U. FRA. L. Rnv. 653 (1987).

10, E.g., Brennan I, supra note 6, at 502; Vitielo, Independent and Adequate State
Grounds: A Stone Unturned by Louisiana's Criminal Defense Bar?, 25 Loy. L. Rv.
745 (1979); Ziegler, supra note 14, at 242-45.
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of state law. That task, however, must be postponed in deference to
an examination of the history of the impact of state law upon the
law of evidence in federal criminal cases. An understanding of this
history carries with it a full appreciation of both the breadth of the
issue confronting the federal courts and the solution proposed later
in this Article.

As a foundation for this historical survey, a certain premise needs
to be articulated at this juncture. A determination to exclude evidence
as a result of misconduct in its acquisition actually involves two
analytically distinct, albeit practically interrelated, questions: (1) whether
certain police conduct should be proscribed; and (2) whether evidence
obtained as a result of such proscribed conduct should be excluded
at trial. Proscribing police conduct is a question of practical criminal
procedure. It addresses the perimeters of permissible law enforcement
activities outside and independent of the criminal trial. The conse-
quential application of an exclusionary rule is an evidentiary question
or, more particularly, a question of the admissibility of evidence in
a criminal trial. To be sure, a decision to exclude illegally obtained
evidence may be based in significant part upon the predicted impact
that the admission or exclusion of evidence will have upon police
behavior. However, that relationship does not alter the distinct char-
acter of the two inquiries. The Supreme Court's treatment of evi-
dence derived from unreasonable searches and seizures illustrates the
discreteness of these two issues.

As late as 1904, the Court adhered to the then well-established
rule that an illegal seizure did not affect the admissibility of otherwise
competent evidence."04 Ten years later, in Weeks v. United States,0'
the Court ordered the pretrial return to the defendant of evidence
illegally seized by federal officers, thus signaling the arrival of the
exclusionary rule for federal searches. 106 In 1949, in Wolf v. Colo-
rado,'°7 the proscriptions of the fourth amendment were deemed ap-
plicable to state officers by virtue of the due process clause of the
fourteenth amendment. Nevertheless, the Court found no constitu-
tional imperative for the imposition of the federal exclusionary rule

1 Adams v. New York, 192 U.S. 585 (1904).

o 232 U.S. 383 (1914).

106 Id. at 398.
- 338 U.S. 25 (1949).
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upon state prosecutions. "[Iln a prosecution in a State court for a
State crime the Fourteenth Amendment does not forbid the admission
of evidence obtained by an unreasonable search and seizure."'I Twelve
years later, the Court found that the Constitution required just that,
as it overruled Wolf and held that "all evidence obtained by searches
and seizures in violation of the Constitution is, by that same au-
thority, inadmissible in a state court."'' 9

While the Court at that time envisioned that it had "close[d] the
only courtroom door remaining open to evidence secured by official
lawlessness,""10 that pronouncement has proven to be as impermanent
as Wolf itself. Since that time, the Court has in several contexts
taken up the question of the exclusionary rule, balanced its incre-
mental deterrent impact upon official lawlessness against the cost of
forfeiting probative evidence, and not hesitated to refuse suppression
where the balance seemed so to require. Thus, for example, the
exclusionary rule has not been applied in grand jury proceedings,"'
civil cases," 2 and civil deportation hearings." 3 Nor does it apply in
habeas corpus proceedings based upon search and seizure claims fully
and fairly litigated in state prosecutions." 4 Perhaps most significantly,
it has been rendered inapplicable to evidence seized in reasonable
reliance upon an improperly issued search warrant,"' perhaps signal-
ing a more general "good faith" exception to the scope of the rule's
coverage.

In each of these cases, the illegality of the manner in which the
evidence at question was obtained was either determined or assumed.
Yet this uniform response to the question of legality hardly provoked
a historically uniform response to the question of admissibility. The
diversity of opinion on the issue of admissibility is perhaps the best
corroboration of the rather simple proposition advanced here: that
admissibility is an analytically distinct inquiry from that of legality.

Recognition of the analytically distinct character of the question of
admissibility does not depend upon the position one takes on the

I's Id. at 33.

109 Mapp v. Ohio, 367 U.S. 643, 655 (1961).
11 Id. at 654-55.
"' United States v. Calandra, 414 U.S. 338 (1974).
"' United States v. Janis, 428 U.S. 433 (1976).
-' INS v. Lopez-Mendoza, 468 U.S. 1032 (1984).
", Stone v. Powell, 428 U.S. 465 (1976).
" United States v. Leon, 468 U.S. 897 (1984).
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basis for, or value of, the exclusionary rule itself. Those who view
the rule (at least in the fourth amendment context) as a judicially-
created remedy not mandated by the Constitution itself -will have
little difficulty in recognizing the distinction between legality and ad-
missibility. Others, who would find the exclusionary rule in the Con-
stitution itself, may be more reluctant to concede this premise, perhaps
for fear of an undesirable conclusion. But no such sleight of hand
is at work here. Even those who offer a "unitary" view of the
fourth amendment, whereby that amendment is read to proscribe the
entire "evidentiary transaction" in which evidence is illegally seized
and then admitted at trial," 6 concede "that there are still two ques-
tions here-the constitutionality of the intrusion itself and the con-
stitutionality of the use of unconstitutionally seized items."" 7

Moreover, whatever validity the unitary approach may have with
regard to the fourth amendment itself,"8 it simply has no application
whatsoever to the admissibility in federal court of evidence obtained
solely in violation of state law. When a federal court is confronted
with a defendant's motion to suppress evidence solely on the basis
of state law, it presumably will grant the motion only if it determines
both: (1) that there has been some governmental violation of state
law which would mandate suppression in a state prosecution; and (2)
that the federal court should provide the defendant with a parallel
result. Assuming, for our purposes, that the first condition has been
satisfied, it is manifest that the second condition involves an inde-
pendent inquiry. It is no satisfaction of the second condition to
argue, borrowing from the fourth amendment "evidentiary transac-
tion" analysis, that the two conditions are in reality a "unitary"
concept and, thus, that the source of the prohibition of the acqui-
sition of evidence also prohibits admission of the tainted evidence.
Such an approach is unsatisfactory both because it begs the question
and because it is just plain wrong. By advancing state law as the
independent and mandatory source of suppression in federal prose-
cutions, the modified unitary approach still leaves us with the un-

11 Schrock & Welsh, Up from Calandra: The Exclusionary Rule as a Constitutional
Requirement, 59 MiNN. L. REv. 251 (1974).
M Id. at 304.
,18 But see Bradley, Present at the Creation? A Critical Guide to Weeks v. United

States and its Progeny, 30 ST. Louis U.L.J. 1031, 1050-60 (1986).
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answered, and unanswerable, question of why federal courts are to
be in such a subservient position to state law. Moreover, federal
courts plainly are not bound by state law in the same way that they
are bound by the United States Constitution. The supremacy clause"9

of the federal constitution doubtless would not tolerate such a rela-
tionship.

When a federal court is asked to suppress evidence solely on the
basis of a violation of state law, it is being asked not simply to
recognize that the evidence was obtained in violation of state law,
but also to fashion an evidentiary rule conforming to the rule that
would prevail in state court.'2 There certainly is no compulsion (in
the sense that there is for violations of the federal constitution) to
do so. Small wonder then that the federal courts have been somewhat
strained when confronted with this issue, as if searching for familiar
landmarks in apparently uncharted territory. But while state law is
being advanced in federal prosecutions in unprecedented contexts, the
general question of the impact of state law upon the rules of evidence
in federal prosecutions is anything but new. So it is that now, as
promised in the first paragraph of this section, the discussion turns
to the relevant history.

A. Early History

The extent to which the federal standards for the admissibility of
evidence were to be derived from state law in federal prosecutions is
a question that, one would reasonably suppose, must have been re-
solved, at least in general terms, at a very early point in this coun-
try's development. Yet, "[i]rregular and sporadic development from

U.S. CONST. art. VI, ci. 2. See supra note 12 for the text of this clause.
- Some may concede, on the basis of the foregoing analysis in the taxt, that the

issue of suppression is distinct from the determination of illegality, but nevertheless
quarrel with the characterization of the suppression issue as a question of evidence.
It is true, of course, that suppression may well turn on the court's desire to influence
police behavior, but that hardly alters the proper classification of the issue as an
evidentiary question. Once one isolates the suppression issue as distinct from the
legality issue, the former is a pure question of the admissibility of evidence. That it
may be designed to influence police behavior hardly distinguishes it from much of
the law of evidence, which commonly disallows the admission of otherwise relevant
evidence in order to protect or provoke certain behavior. Examples include the
inadmissibility of privileged communications and of post-accident remedial measures.
See FED. R. Evm. 407-09, 501.
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principles of conformity with state practice to a broad policy of
uniformity among federal districts has carried them through a maze
of ambiguous and conflicting judicial and legislative pronounce-
ments.''2 As late as 1930, one commentator noted that "[c]ounsel
may scan the statutes and the reports with no result other than
amazement that a national Congress and national courts could have
functioned for a century and a half without answering these ques-
tions."' Indeed, it does not appear that the question was actually
addressed prior to 1851.

A case in point illustrating the pre-1851 approach is United States
v. Murphy.'2 There the defendants were charged with violation of a
federal statute criminally prohibiting the theft of property aboard an
American vessel on the high seas. The Government sought to intro-
duce the testimony of the owner of the property, and the defendants
objected, claiming that the witness was incompetent by virtue of his
interest in the outcome. Although the trial took place in a federal
court sitting in New York, the court, in ruling that the witness was
in fact competent, relied generally upon "[t]he rules as to the com-
petency of witnesses in criminal cases . . . in America,"' ' 2' pointing
particularly to state court decisions in Connecticut and Massachu-
setts.'21

Although the Court in Murphy did not address the impact of the
law of the state in which the federal trial court sat, there is nothing
to indicate that New York law on the subject was at odds with the
general common law relied upon by the Court. That conflict mate-
rialized nine years later, however, in United States v. Reid.'2 6 Reid
and his codefendant, Clements, were jointly indicted and separately
tried in federal court in Virginia for murder on the high seas. Fol-
lowing his conviction, Reid appealed the trial court's ruling that
Clements was incompetent to testify for the defense. An 1849 Vir-
ginia statute, if applicable, would have permitted Clements to testify.

121 Howard, Evidence in Federal Criminal Trials, 51 YALE L.J. 763, 763 (1942).
2 Leach, State Law of Evidence in the Federal Courts, 43 HARv. L. Rv. 554,

554-55 (1930).
'2 41 U.S. (16 Pet.) 203 (1842).
124 Id. at 210.
1 Id. at 213.
12 53 U.S. (12 How.) 361 (1851).
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The Reid Court first addressed the significance of the Rules of
Decision Act, embodied in the Judiciary Act of 1789, which provided
that, with specified exceptions, the laws of the several states should
be regarded as rules of decisions in trials at common law.'17 The
Court found the statute applicable only to civil cases at common
law, reasoning that

it could not be supposed, without very plain words to show
it, that Congress intended to give to the States the power
of prescribing the rules of evidence in trials for offenses
against the United States. For this construction would in
effect place the criminal jurisprudence of one sovereignty
under the control of another.12

Certainly the Reid Court recognized that if a federal court sitting in
the state of Virginia was bound in criminal cases to apply Virginia
law, then that federal court would forever be subservient to the
judiciary and legislators of that state. This fear of such subservience
and the desire to establish the autonomy of the federal judiciary
motivated the Court to conclude that federal criminal cases were
outside the ambit of the Rules of Decision Act.2

Having garnered that measure of independence from state law, the
Court then set about to determine for itself what rule should govern
the admissibility of evidence in federal prosecutions. It is at that
point, however, that the bold independence of the federal judiciary,
which had been the theme of the Reid opinion, ran headlong into
the reality of an absence of any real alternatives to state law. No
"act of Congress prescrib[ed] in express words the rule by which the
courts of the United States are to be governed in the admission of
testimony in criminal cases. ' 130 There was no federal common law
of which to speak. To what source was the Reid Court to turn?
Certainly the Court would not look to the common law of England,
which "was then a foreign country, and her laws foreign laws."' 13

1

Like a stubbornly independent child who rejects parental advice and

12, The Rules of Decision Act, as amended, is presently codified at 28 U.S.C.
§ 1652 (1982).

I Reid, 53 U.S. (12 How.) at 363.
129 Id. at 366.
3 Id. at 363.
1I Id. at 365.
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then, in the exercise of his own discretion, settles upon the very same
course as had been previously suggested and rejected, the Reid Court
turned once again to state law. The Court reasoned that

it must have been the intention of Congress to refer them
to some known and established rule, which was supposed
to be so familiar and well understood in the trial by jury
that legislation upon the subject would be deemed super-
fluous. . . And the only known rule upon the subject
which can be supposed to have been in the minds of the
men who framed these acts of Congress, was that which
was then in force in the respective States, and which they
were accustomed to see in daily and familiar practice in
the State courts.32

Therefore, "by necessary implication,' 3 -3 "the rules of evidence in
criminal casesl[ are the rules which were in force in the respective
States when the Judiciary Act of 1789 [establishing the federal courts]
was passed."'' "

Like letters from a secret admirer that turn out to be from one's
mother, the Reid opinion starts out in an apparently more promising
fashion than it concludes. Despite initial intonations of federal judi-
cial independence, Reid appears ultimately to have retreated to a
wedding with state law on a nonuniform, state-by-state basis. Reid
fell short of accomplishing theoretical federal uniformity, given the
absence of any realistic alternatives to state law as a benchmark.
Still, it should not be undervalued as both an accomplishment of
relative uniformity and an assertion of federal autonomy. By fixing
federal rules as they were in 1789 (subject, of course, to congressional
modification), Reid did accomplish an insulation of the federal courts
from any post-1789 amendments that had occurred or would occur

132 Id.
"- Id. at 363.
114 Id. at 366. The Court found some support for its conclusion by pointing to a

section of the Judiciary Act of 1789 fixing the method of selecting and summoning
jurors as that in existence in the respective states in 1789. Id. at 365-66. Strangely,
the Court's opinion did not recognize that this section of the 1789 Act had been
repealed and replaced by a statute tying federal jury selection to contemporary state
provisions. See Howard, supra note 121, at 765; Leach, supra note 122, at 556;
Orfield, Early Federal Criminal Procedure, 7 WAYNE L. Rnv. 503, 52Z n.192 (1961).
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in the state courts and legislatures. That autonomy would also ac-
complish a practical uniformity in the federal judiciary, for, at least
as compared with the variable innovations of state laws of evidence
in the nineteenth century, "[tihe common law of evidence in the
several states in 1789 was substantially the same."'3 But the cost of
that uniformity and independence, absent congressional action, was
to saddle the federal courts with stagnant, and inevitably anachro-
nistic, rules of evidence.

The Reid issue arose once again, albeit with a twist, in Logan v.
United States.36 There, defendants, having been convicted in a federal
court sitting in the state of Texas, challenged their convictions in
part on the ground that the Government's case had included the
testimony of two convicted felons. A Texas statute, enacted in 1858
and still in effect at the time of trial, would have rendered these
witnesses incompetent to testify."" Moreover, a federal statute made
the laws of the state in which the trial is held the rules of decision
as to competency of witnesses in federal trials at common law.'-

The Court first concluded that the federal statute requiring the
application of state law had no application to criminal trials. Echoing
the theme expressed in Reid, the Court concluded that the states
should not be left with "the power to prescribe and change from
time to time the rules of evidence in trials in the courts of the United
States for offenses against the United States."13 9 Applying Reid's
mandate to adopt state law as of 1789 required some modification,
however, for Texas had not yet been admitted to the Union as of
1789. For states admitted to the Union after 1789, the Court fash-
ioned a rule that adopted, as the governing federal rules of evidence,
the law in place in the state at the time of its admission.'" In 1845,
when Texas was admitted, state law would have permitted the wit-
nesses to testify, 41 and thus that ground for the appeal was over-
ruled.

-, Leach, supra note 122, at 557.
' 144 U.S. 263 (1892).
"7 Id. at 299.
'I' Id. at 299-300.
19 Id. at 300.
'14 Id. at 303.
1' Id. at 299, 303.
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The Reid-Logan rule thus appeared, at the very least, to provide
a neat formula for determining the rules of evidence in any particular
federal court. Only eight months after Logan, however, the Court
cast significant doubt upon the vitality of the rigid Reid-Logan for-
mulation. In Benson v. United States,142 the defendant was convicted
in a federal court in Kansas and on appeal challenged the competency
of a Government witness, a codefendant who had been jointly in-
dicted but tried separately. 43 Under the principles set forth in Logan,
the Court presumably should have looked to the law in force in the
state of Kansas at the time of that state's admission to the Union.
Yet the Court failed to pursue this course. 1'4 Instead, the Court
examined court decisions and legislation in various states, treatises,
and English authorities. It noted a "tendency . . . to enlarge the
domain of competency" in the last fifty years4 5 and decided, "in
the light of general authority and sound reason,"'" to sustain the
admission of the codefendant's testimony.

Was Benson intended to overrule Reid and Logan? Perhaps not,
as some commentators have argued. 47 But, intentionally or not, Ben-
son did lay the groundwork for the next step in the development of
federal evidentiary autonomy. If federal courts could fashion rules
of admissibility based upon "the light of general authority and sound
reason," then they were no longer wed either to the anachronisms
of 1789 or to the rules of the particular states in which they hap-
pened to be located. Benson at least appeared to open the way for
the development of a uniform federal law of evidence truly inde-
pendent of state law. But such a conclusion was premature. Lower
federal courts continued to apply the Reid-Logan formula.'" And the
Court itself embarked upon a rollercoaster journey in which Reid-
Logan and Benson alternately vied for prominence.

In 1911, in Hendrix v. United States, 49 on appeal from a convic-
tion in a federal court in Texas, the Court sustained an evidentiary
ruling of the lower court with a simple citation to Logan, making

-2 146 U.S. 325 (1892).
'41 Id. at 326.
144 Howard, supra note 121, at 766 n.13; Leach, supra note 122, at 558.
141 Benson, 146 U.S. at 336.
146 Id. at 335.
,47 Howard, supra note 121, at 766-67; Leach, supra note 122, at 559.
148 Leach, supra note 122, at 559 n.24 (listing cases).
149 219 U.S. 79 (1911).

(Vol. 22:667



19881 STATE LAW IN FEDERAL PROSECUTIONS 699

no reference to Benson.'5 0 By contrast, in 1918, in Rosen v. United
States,' the Court, with two Justices specifically dissenting on this
point, regarded the authority of Reid as having been "seriously shaken
by" Benson.15 2 On the authority of Benson, the Court looked to
"legislation and the very great weight of judicial authority," and
"conclude[d] that the dead hand of the common-law rule of 1789
should no longer be applied to such cases as we have here. .... I"

Less than three years after this apparent triumph of Benson, the
Court again seemingly retreated to Reid-Logan in Jin Fuey Moy v.
United States.'1 There, following his conviction in federal court in
Pennsylvania, the defendant sought reversal for, among other rea-
sons, the trial court's ruling that the defendant's wife was not com-
petent to testify on his behalf. The Court rejected the defendant's
position on the ground that "a wife's evidence [would] not hav[e]
been admissible at the time of the first Judiciary Act."' '5 The retreat
to Reid-Logan continued in 1928 in OInstead v. United States.'-

There the Court applied the law of evidence of Washington in 1889,
the year of that state's admission to the Union.'" Understandably,
the Court relied upon Reid and Logan, but also, inexplicably, cited
Rosen. 

5 8

110 Id. at 91.
M 245 U.S. 467 (1918).
11 Id. at 470. Actually the Court enumerated both Logan and Benson as having

undermined Reid. It is difficult to find anything in Logan supporting that iew.
11 Id. at 471. Similarly, in Greer v. United States, 245 U.S. 559, 561 (1918), the

Court cited Rosen in rejecting the contention that a federal "court was bound by
the rules of evidence as they stood in 1789."

- 254 U.S. 189 (1920).
"5 Id. at 195.
'- 277 U.S. 438 (1928). That portion of Ohnstead which held that electronic

surveillance did not constitute a search or seizure within the meaning of the fourth
amendment vas subsequently overruled in Katz v. United States, 389 U.S. 347 (1967).

157 Olmstead, 277 U.S. at 466. Olmstead is particularly interesting because it in-
volved the question of whether evidence, obtained by a wiretap in conformity with
federal constitutional law but in a manner illegal under state law, was to be excluded
in a federal prosecution. At the time of Washington's admission to the Union, the
state law in force was the common law rule "that the admissibility of evidence is
not affected by the illegality of the means by which it was obtained." Id. at 467.
That Washington later criminalized wiretaps was irrelevant, for "clearly a statute,
passed twenty years after the admission of the State into the Union, cannot affect
the rules of evidence applicable in courts of the United States in criminal cases."
Id. at 469.

M Id. at 466-67.
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Finally, in Funk v. United States,3 9 the Court came fully to grips
with this erratic history. Certiorari was granted solely to determine
what law was applicable to the determination of the competency of
the wife of the defendant as a defense witness. The Court recognized
that both Reid and Logan announced a "doctrine . . . that, in the
taking of testimony in criminal cases, the federal courts are bound
by the rules of the common law as they existed at a definitely
specified time in the respective states, unless Congress has otherwise
provided.' 16

0 Benson and Rosen, by contrast,

reject the notion, which the two earlier [cases] seemed to
accept, that the courts, in the face of greatly changed con-
ditions, are still chained to the ancient formulae and are
powerless to declare and enforce modifications deemed to
have been wrought in the common law itself by force of
these changed conditions. 6 1

To that extent, Benson and Rosen had supplanted Reid and Logan,
and overruled Hendrix and Jin Fuey Moy. 62 On the authority of
Benson and Rosen, the Court announced the power of the federal
courts, in the absence of congressional direction, to fashion their
own rules of evidence

in accordance with present day standards of wisdom and
justice rather than in accordance with some outworn and
antiquated rule of the past. . . .That this court and other
federal courts, in this situation and by right of their own
powers, may decline to enforce the ancient rule of the
common law under conditions as they now exist, we think
is not fairly open to doubt. 63

So armed, the Court had little trouble in rejecting the outdated
notion that a defendant's spouse is incompetent to testify on the
defendant's behalf, and the conviction was accordingly reversed.

One month later, in Wolfle v. United States,'6 the Court articu-
lated the standard for federal courts. Consistent with Logan, the

119 290 U.S. 371 (1933).
16 Id. at 379.
161 Id.
162 Id. at 387.
161 Id. at 382.
- 291 U.S. 7 (1934).
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lower federal courts had utilized, as the test of admissibility, the
statute in effect in Washington upon that state's admission to the
Union. Relying upon Funk, the Court reiterated that admissibility
was to be determined "not by local statute," but rather "by com-
mon-law principles as interpreted and applied by the federal courts
in the light of reason and experience."'1

In one sense, Funk and Woifle signaled the conclusive triumph of
the Benson-Rosen rule over the Reid-Logan rule. In another sense,
however, Funk and Wolfie simply consummated a consistent devel-
opment, originating with Reid, designed to liberate the federal courts
from what otherwise would have been the supremacy of state law.
And while the federal courts, including the Supreme Court, may have
thrashed about in determining the means to that end, they never
compromised the objective. One federal court described the process:

And we might add that, so far as we are able to deter-
mine by an exhaustive examination, in the more than 60
years following the decision in the Reid Case there has not
been a decision of a federal court of last resort squarely
holding that in the exercise of its criminal jurisdiction it
might be governed by current state statutes.16

The ultimate rule established in Funk and Wolfle is important not
just in its assertion of federal judicial autonomy, but also in its
accomplishment of a basis for federal uniformity. By tying federal
law to the law formerly in place in the respective states, the old
approach necessarily incorporated into the federal courts whatever
diversity existed in the law of the states at the critical points in time.
Funk and Wolfle put an end to that inherent discrepancy, for now
the Court, "in the light of reason and experience,"'16 could fashion
rules uniformly applicable in all federal courts. And perhaps more
than anything else, the principle of internal uniformity within the
federal courts was the watershed event in the arrival of the federal
courts as an independent judicial system on an equal footing with
its state counterparts. That principle was captured by Professor Wig-
more:

- Id. at 12-13.
-6 Scaffidi v. United States, 37 F.2d 203, 208 (Ist Cir. 1930) (citations omitted).
6 Wolfle, 291 U.S. at 12.
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The truth is that the time seems to have come, for the
rules of evidence as for procedure in general, when the
pristine principle of conformity must be abandoned in the
practice of the Federal Courts. It is more important, under
modem conditions, that Federal practice all over the Nation
should be uniformly consistent with itself than that it should,
by varying, conform chameleonlike to local State practice.16

B. The Impact of Federal Rules

In 1946, the Federal Rules of Criminal Procedure became effec-
tive. 69 Original Rule 26 incorporated both the policies and language
of Funk and Wolfle, providing that

[i]n all trials the testimony of witnesses shall be taken orally
in open court, unless otherwise provided by an act of Con-
gress or by these rules. The admissibility of evidence and
the competency and privileges of witnesses shall be gov-
erned, except when an act of Congress or these rules oth-
erwise provide, by the principles of the common law as
they may be interpreted by the courts of the United States
in the light of reason and experience.7 0

The purpose of the rule was to foster uniform rules of evidence in
federal prosecutions unbridled by the local law where the particular
federal court happened to be sitting.' 7'

,61 WIGMORE, SELECTED CASES ON EVIDENCE 1020 (3d ed. 1932).
'69 1 WRIGHT, FEDERAL PRACTICE AND PROCEDURE: CRIMINAL 2D § 1, at 1 (1982).
170 FED. R. Cium. P. 26 (1970).
,71 The Notes of the Advisory Committee to original Rule 26 provided in relevant

part:
1. This rule contemplates the development of a uniform body of rules

of evidence to be applicable in trials of criminal cases in the Federal
courts. It is based on Funk v. United States, . . . and Wolfle v. United
States, . . . which indicated that in the absence of statute the Federal
courts in criminal cases are not bound by the State law of evidence, but
are guided by common law principles as interpreted by the Federal courts
"in the light of reason and experience." The rule does not fetter the
applicable law of evidence to that originally existing at common law. It
is contemplated that the law may be modified and adjusted from time
to time by judicial decisions. ...

2. This rule differs from the corresponding rule for civil cases (Federal
Rules of Civil Procedure, Rule 43(a), 28 U.S.C., Appendix), in that this
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In 1975, when the Federal Rules of Evidence went into effect, an
amendment to Rule 26, essentially deleting the second sentence of
the original rule, took effect.72 The principles formerly embodied in
the second sentence of original Rule 26 are now verbalized in Rules
402173 and 501174 of the Federal Rules of Evidence. Rule 501, which
covers privileges, continues to provide the federal courts with au-
thority to fashion federal common law "in the light of reason and
experience. ' 175 Rule 402, which governs the admissibility of evidence
generally, includes no such language. Instead, it appears to direct
that all relevant evidence must be admitted unless exclusion is re-

rule contemplates a uniform body of rules of evidence to govern in
criminal trials in the Federal courts, while the rule for civil cases pre-
scribes partial conformity to State law and, therefore, results in a diver-
gence as between various districts. Since in civil actions in which Federal
jurisdiction is based on diversity of citizenship, the State substantive law
governs the rights of the parties, uniformity of rules of evidence among
different districts does not appear necessary. On the other hand, since
all Federal crimes are statutory and all criminal prosecutions in the Fed-
eral courts are based on acts of Congress, uniform rules of evidence
appear desirable if not essential in criminal cases, as otherwise the same
facts under differing rules of evidence may lead to a conviction in one
district and to an acquittal in another.

FED. R. CRIm. P. 26 (Notes of Advisory Committee on Rules) (citations omitted).
,12 WRiGHT, FEDERAL PRACTIcE AND PROCEDURE: CRnNmAL 2n § 401 (1982). As

amended, Rule 26 now provides that "[i]n all trials the testimony of witnesses shall
be taken orally in open court, unless otherwise provided by an Act of Congress or
by these rules, the Federal Rules of Evidence, or other rules adopted by the Supreme
Court." FED. R. CR~i. P. 26.

7 Rule 402 provides that "[alll relevant evidence is admissible, except as otherwise
provided by the Constitution of the United States, by Act of Congress, by these
rules, or by other rules prescribed by the Supreme Court pursuant to statutory
authority. Evidence which is not relevant is not admissible." FED. R. Evm. 402.

"1 Rule 501 provides:
Except as otherwise required by the Constitution of the United States

or provided by Act of Congress or in rules prescribed by the Supreme
Court pursuant to statutory authority, the privilege of a witness, person,
government, State, or political subdivision thereof shall be governed by
the principles of the common law as they may be interpreted by the
courts of the United States in the light of reason and enperience. How-
ever, in civil actions and proceedings, ith respect to an element of a
claim or defense as to which State law supplies the rule of decision, the
privilege of a witness, person, government, State, or political subdivision
thereof shall be determined in accordance with State law.

FED. R. Evmn. 501.
173 Id.
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quired by the federal constitution or by federal statutes or rules.1 76

State law is not one of the enumerated authorities in Rule 402 for
exclusion of otherwise relevant evidence. Was this intended to pre-
clude the federal courts from suppressing evidence obtained in vio-
lation solely of state law? If by "intent" one means a conscious
intent to do so, the answer is almost certainly no. One may search
through the legislative history of Rule 402 without finding any spe-
cific consideration of this issue.'n And there was precedent in Su-
preme Court decisional law requiring the suppression of evidence on
the basis of state law under certain circumstances.1 78 A rule intended
to overrule such precedent would certainly have been expected to
generate some discussion of the issue in the legislative history.

Even if one moves from the realm of legislative intent to the rule
itself, it is doubtful that Rule 402 will be given such a preclusive
interpretation. Commentators believe that "[m]any matters of admis-
sion or exclusion will remain subject to judicial control as beyond
the scope of the Evidence Rules," such as exclusionary rules based
upon substantive law or ethical or procedural considerations. 7 9 For
example, one court has specifically rejected the contention that Rule
402 was intended to limit the supervisory power of the federal courts
to exclude evidence. Instead, it read the rule as simply barring com-
mon law or state rules of evidence inconsistent with the federal rules.'s0

An examination of the federal courts of appeals decisions taking
up the question of suppression of evidence for violations solely of
state law allows two conclusions. First, with certain exceptions, 8' the

176 See supra note 173.
17 See Hearings on H.R. 5463 Before the Special Subcomm. on Reform of Federal

Criminal Laws of the Senate Comm. on the Judiciary, 93d Cong., Ist Sess. 1-589
(1973); S. Rep. No. 93-1277, 93d Cong., 2d Sess. 1-30 (1974). For a discussion of
the legislative history of Rule 402, see 22 C. Wuorrr & K. GRAHAM, FEDERAL
PRACICE 01D PROCEDURE: EvmwzzcE § 5191 (1978).

I' United States v. Di Re, 332 U.S. 581 (1948). For a full discussion of Di Re,
see infra notes 229-75 and accompanying text.

'79 22 C. Wuc;rr & K. GRAHAM, supra note 177, § 5199, at 226.
110 United States v. Jacobs, 547 F.2d 772, 777 (2d Cir. 1976).
"I1 The exceptions may be fitted into three categories: (1) a short-lived Ninth Circuit

exception for searches and seizures conducted by state officers, see infra notes 186-
200 and accompanying text; (2) an exception in some circuits for arrests and other
forms of detention, see infra notes 229-75 and accompanying text; and (3) an ex-
ception in some circuits for certain forms of electronic surveillance, see infra notes
276-311 and accompanying text.
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federal courts have generally not excluded evidence in criminal pro-
secutions solely because it was obtained in violation of state law.'E

- The following cases contain holdings or other indications that evidence obtained
in conformity with federal law but in violation of state law will not be suppressed
in federal prosecutions: United States v. Chavez-Vernaza, 844 F.2d 1368, 1372-74
(9th Cir. 1987); United States v. Joseph, 829 F.2d 724, 728 n.1 (9th Cir. 1987);
United States v. Pforzheimer, 826 F.2d 200, 204 (2d Cir. 1987); United States v.
Tate, 821 F.2d 1328, 1330 (8th Cir. 1987); United States v. Mora, 821 F.2d 860,
863 (1st Cir. 1987); United States v. McMillan, 820 F.2d 251, 255 (8th Cir. 1987);
United States v. Kovac, 795 F.2d 1509, 1511-12 (9th Cir. 1986), cert. denied, 107
S. Ct. 951 (1987); United States v. Dela Espriella, 781 F.2d 1432, 1437 (9th Cir.
1986); United States v. Hooks, 780 F.2d 1526, 1535 (10th Cir.), cert. denied, 475
U.S. 1128 (1986); United States v. Frazin, 780 F.2d 1461, 1466 n.3 (9th Cir.), cert.
denied, 479 U.S. 839, 844 (1986); United States v. Lopez, 777 F.2d 543, 550-51
(10th Cir. 1985); United States v. Loggins, 777 F.2d 336, 338 (6th Cir. 1985); United
States v. Quinones, 758 F.2d 40, 43 (1st Cir. 1985); United States v. Little, 753
F.2d 1420, 1434 (9th Cir. 1985); United States v. Eng, 753 F.2d 683, 686 (8th Cir.
1985); United States v. Dorman, 752 F.2d 595, 599 (11th Cir.), cert. denied, 474
U.S. 834 (1985); United States v. Rickus, 737 F.2d 360, 363-64 (3d Cir. 1984);
United States v. Jarabek, 726 F.2d 889, 900 (1st Cir. 1984); United States v. Ross,
713 F.2d 389, 393 n.7 (8th Cir. 1983); United States v. Montgomery, 708 F.2d 343,
344 (8th Cir. 1983); United States v. Davanzo, 699 F.2d 1097, 1100 n.6 (11th Cir.
1983); United States v. Adams, 694 F.2d 200, 201-02 (9th Cir. 1982), cert. denied,
462 U.S. 1118 (1983); United States v. Diaz, 685 F.2d 252, 254 (8th Cir. 1982);
United States v. Butera, 677 F.2d 1376, 1380 (11th Cir. 1982), cert. denied, 459 U.S.
1108 (1983); United States v. Combs, 672 F.2d 574, 578 (6th Cir.), cert. denied, 458
U.S. 1111 (1982); United States v. Daniel, 667 F.2d 783, 785 (9th Cir. 1982); United
States v. Kaiser, 660 F.2d 724, 734-35 (9th Cir. 1981), cerl. denied, 455 U.S. 956,
and 457 U.S. 1121 (1982); United States v. Zemek, 634 F.2d 1159, 1164 n.4 (9th
Cir. 1980), cert. denied, 450 U.S. 916, 985, and 452 U.S. 905 (1981); United States
v. Portillo, 633 F.2d 1313, 1317 (9th Cir. 1980), cert. denied, 450 U.S. 1043 (1981);
United States v. Staller, 616 F.2d 1284, 1289 n.7 (5th Cir.), cert. denied, 449 U.S.
869 (1980); United States v. Robertson, 606 F.2d 853, 858 n.1 (9th Cir. 1979); United
States v. Horton, 601 F.2d 319, 323 (7th Cir.), cert. denied, 444 U.S. 937 (1979);
United States v. Nelligan, 573 F.2d 251, 253 (5th Cir. 1978); United States v. Cella,
568 F.2d 1266, 1278-80 (9th Cir. 1977); United States v. Turner, 558 F.2d 46, 49
(2d Cir. 1977); United States v. Testa, 548 F.2d 847, 856 (9th Cir. 1977); United
States v. Votteller, 544 F.2d 1355, 1361 (6th Cir. 1976); United States v. Hall, 543
F.2d 1229, 1232 (9th Cir. 1976), cert. denied, 429 U.S. 1075 (1977); United States
v. Hodge, 539 F.2d 898, 905-06 (6th Cir. 1976), cert. denied, 429 U.S. 1091 (1977);
United States v. Walker, 538 F.2d 266, 269 (9th Cir. 1976); United States v. Hall,
536 F.2d 313, 327 (10th Cir.), cert. denied, 429 U.S. 919 (1976); United States v.
Manuszak, 532 F.2d 311, 317 (3d Cir. 1976); United States v. Dudek, 530 F.2d 684,
689-90 (6th Cir. 1976); United States v. Shaffer, 520 F.2d 1369, 1370-72 (3d Cir.
1975), cert. denied, 423 U.S. 1051 (1976); United States v. Bedford, 519 F.2d 650,
653-54 & n.1 (3d Cir. 1975), cert. denied, 424 U.S. 917 (1976); United States v.
Neville, 516 F.2d 1302, 1309 (8th Cir.), cert. denied, 423 U.S. 925 (1975); United
States v. Armocida, 515 F.2d 49, 52 (3d Cir.), cert. denied, 423 U.S. 858 (1975);
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Second, there is every indication that Rule 402 has not been read to
preclude the exclusion of evidence obtained in violation of state law.
Some courts continue to exclude such evidence under certain circum-
stances. 183 Even some of the courts which have refused to exclude
evidence for violations of state law have indicated an ability to do
so under more appropriate circumstances.18 Perhaps most signifi-
cantly, since the enactment of Rule 402, none of the decisions (except
those of the Ninth Circuit) which have refused to exclude evidence
obtained in violation of state law has done so on the basis of Rule
402.185

United States v. Keen, 508 F.2d 986, 988-89 (9th Cir. 1974), cert. denied, 421 U.S.
929 (1975); United States v. Infelice, 506 F.2d 1358, 1365 (7th Cir. 1974), cert.
denied, 419 U.S. 1107 (1975); Burge v. Estelle, 496 F.2d 1177, 1178 (5th Cir. 1974);
United States v. Johnson, 484 F.2d 165, 168 (9th Cir.), cert. denied, 414 U.S. 1112
(1973) and 415 U.S. 922 (1974); United States v. Various Gambling Devices, 478
F.2d 1194, 1200 (5th Cir. 1973); United States v. Melancon, 462 F.2d 82, 92 (5th
Cir.), cert. denied, 409 U.S. 1038 (1972); United States v. Castillo, 449 F.2d 1300,
1301 n.2 (5th Cir. 1971); United States v. Escobedo, 430 F.2d 603, 607 (7th Cir.
1970), cert. denied, 402 U.S. 951 (1971); United States v. Teller, 412 F.2d 374, 377
(7th Cir. 1969), cert. denied, 402 U.S. 949 (1971); United States v. Scolnick, 392
F.2d 320, 323-26 (3d Cir.), cert. denied, 392 U.S. 931 (1968); McDowell v. United
States, 383 F.2d 599, 602-03 (8th Cir. 1967); United States v. McGuire, 381 F.2d
306, 315 (2d Cir. 1967), cert. denied, 389 U.S. 1053 (1968); United States v. Krol,
374 F.2d 776, 778 (7th Cir.), cert. denied, 389 U.S. 835 (1967); United States v.
Martin, 372 F.2d 63, 65-66 (7th Cir.), cert. denied, 387 U.S. 919 (1967); Rogers v.
United States, 369 F.2d 944, 947 (10th Cir. 1966), cert. denied, 388 U.S. 922 (1967);
United States v. Jones, 369 F.2d 217, 220 (7th Cir. 1966), cert. denied, 386 U.S.
944 (1967); Oberg v. United States, 353 F.2d 204, 206 (5th Cir. 1965); Smayda v.
United States, 352 F.2d 251, 253 (9th Cir. 1965), cert. denied, 382 U.S. 981 (1966);
United States v. Hassell, 336 F.2d 684, 685 (6th Cir. 1964), cert. denied, 380 U.S.
965 (1965); United States v. Hopps, 331 F.2d 332, 340 (4th Cir.), cert. denied, 379
U.S. 820 (1964); United States v. Sorenson, 330 F.2d 1018, 1020 n.1 (2d Cir. 1964),
cart. denied, 380 U.S. 945 (1965); Murgia v. United States, 285 F.2d 14, 18 (9th
Cir. 1960), cert. denied, 366 U.S. 977 (1961); United States v. Vittoria, 284 F.2d
451, 455 (7th Cir. 1960).

-s See, for example, cases cited infra note 250.
Im See, e.g., United States v. Eng, 753 F.2d 683, 686 (8th Cir. 1985); United

States v. Jarabek, 726 F.2d 889, 900 n.10 (1st Cir. 1984); United States v. Dudek,
530 F.2d 684, 691 (6th Cir. 1976).

'15 Prior to the effective date of Rule 402, several cases cited former Rule of
Criminal Procedure 26 in support of determinations not to suppress evidence obtained
in violation of state law. See United States v. Dudek, 530 F.2d 684, 690 (6th Cir.
1976); United States v. Keen, 508 F.2d 986, 989 (9th Cir. 1974), cert. denied, 421
U.S. 929 (1975); United States v. Melancon, 462 F.2d 82, 92 (5th Cir.), cert. denied,
409 U.S. 1038 (1972); United States v. Martin, 372 F.2d 63, 66 (7th Cir.), cert.
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The only circuit which appears to have even considered Rule 402
as precluding the exclusion of evidence obtained in violation of state
law is the Ninth Circuit. Perhaps not coincidentally, this was the
only circuit generally to require the suppression of evidence derived
from searches or seizures by state officers in violation of state law.
Beginning prior to the enactment of the Federal Rules of Evidence,
the Ninth Circuit differentiated between searches and seizures by fed-
eral officers and those by state officers. The former need only com-
ply with federal law to render admissible the resulting evidence.1' 6

The latter also had to satisfy any additional requirements imposed
by state law.'8

Certain problems were encountered with this approach. The Ninth
Circuit was apparently unwilling to incorporate state law in its en-
tirety. Even in cases in which the search or seizure at issue was
conducted by state officers, the court was unwilling to allow defen-
dants who met the standing requirements under state, but not federal,
law to seek exclusion of the seized evidence.rs An additional issue
was the proper characterization of searches and seizures conducted
jointly by federal and state law enforcement officers. The Ninth
Circuit initially treated a joint effort as a federal search where the
state involvement was merely incidental.'8 It later appeared to suggest
that any federal involvement was sufficient to categorize the search
and seizure as a federal effort, and thus eliminate the obligation to
meet any incremental state requirements. 1°

denied, 387 U.S. 919 (1967); Oberg v. United States, 353 F.2d 204, 206 (5th Cir.
1965). Certainly the text of former Rule 26 supported these decisions. However,
given the nonmandatory language of former Rule 26, there is nothing to suggest
that the courts read that rule as precluding a contrary result.

18 United States v. Dela Espriella, 781 F.2d 1432, 1437 (9th Cir. 1986); United
States v. Frazin, 780 F.2d 1461, 1466 n.3 (9th Cir.), cert. denied, 479 U.S. 839, 844
(1986); Smayda v. United States, 352 F.2d 251, 253 (9th Cir. 1965), cert. denied,
382 U.S. 981 (1966); Murgia v. United States, 285 F.2d 14, 18 (9th Cir. 1960), cert.
denied, 366 U.S. 977 (1961).

1 United States v. Solomon, 528 F.2d 88, 90-91 (9th Cir. 1975). The First Circuit
has also suggested that it might require purely state investigations to meet state
requirements as a prerequisite to admissibility in federal prosecutions. See United
States v. Jarabek, 726 F.2d 889, 900 n.10 (Ist Cir. 1984).

Is United States v. Portillo, 633 F.2d 1313, 1317 (9th Cir. 1980), cert. denied, 450
U.S. 1043 (1981); United States v. Celia, 568 F.2d 1266, 1278-80 (9th Cir. 1977).

119 United States v. Robertson, 606 F.2d 853, 858 n.l (9th Cir. 1979).
190 United States v. Kovac, 795 F.2d 1509, 1511-12 (9th Cir. 1986), cert. denied,
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In any event, the basic requirement remained intact until the pas-
sage of the Federal Rules of Evidence, and specifically Rule 402.
Searches and seizures by state officers had to meet the requirements
of state law. In United States v. Grajeda ("Grajeda P'),191 the Ninth
Circuit first confronted the impact of Rule 402 upon this require-
ment. The court announced that Rule 402, by specifying the grounds
for exclusion of evidence, mandated a reversal of those cases requir-
ing state searches to comply with state law. 92 Nine months later,
however, in United States v. Grajeda ("Grajeda IP'),191 the same
panel withdrew its original opinion and instead reasoned that it need
not reach the question of the impact of Rule 402 on the choice of
law issue because the search and seizure were valid under both federal
and state law.194

Grajeda 11 was followed by a sequence of decisions in which the
Ninth Circuit continually avoided resolving the question of the law
governing searches and seizures by state officers, usually by the device
of finding that the result would be the same under either federal or
state law. 195 In one case, the court did suggest, without so holding,
that federal courts, in the interests of comity, should honor state
exclusionary rules for searches and seizures carried out by state of-
ficers.' 6

Finally, however, the Ninth Circuit has ruled that the admissibility
of evidence obtained in a search and seizure conducted by state
officers is to be determined solely by federal law without regard to
the failed requirements of state law.' 97 Strangely absent from these
decisions is any mention whatsoever of Rule 402, the rule which had

107 S. Ct. 951 (1987); United States v. Henderson, 721 F.2d 662, 664 (9th Cir.
1983) (per curiam), cert. denied, 467 U.S. 1218 (1984); United States v. Daniel, 667
F.2d 783, 785 (9th Cir. 1982).

M 570 F.2d 872 (9th Cir. 1978).
192 Id. at 873-74.
193 United States v. Grajeda, 587 F.2d 1017 (9th Cir. 1978).
194 Id. at 1019.
,9-1 United States v. Alexander, 761 F.2d 1294, 1298-99 (9th Cir. 1985); United

States v. Wheeler, 641 F.2d 1321, 1322 n.1 (9th Cir. 1981); United States v. Gallop,
606 F.2d 836, 840 (9th Cir. 1979). See also United States v. Strong, 778 F.2d 1393,
1397 (9th Cir. 1985).

19 United States v. Henderson, 721 F.2d 662, 665 (9th Cir. 1983) (per curiam),
cert. denied, 467 U.S. 1218 (1984).

197 United Statesv. Chavez-Vernaza, 844 F.2d 1368, 1372-74 (9th Cir. 1987); United
States v. Joseph, 829 F.2d 724, 728 n.1 (9th Cir. 1987).
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caused the court originally to abandon state law in Grajeda F and
to at least leave the issue open in Grajeda II.11" Instead, the court
based its decision on the absence of any justification for a distinction
between searches by state officers acting alone and searches by state
officers acting in conjunction with federal officers, as well as the
importance of uniformity in the federal courts.3 Rule 402, which
nine years earlier had been held by the Grajeda I court to mandate
this very result, was now, by its absence, implicitly deemed to be
irrelevant to the issue by the very same court.

In short, then, while the federal courts of appeals have generally
not suppressed evidence obtained in violation solely of state law, Rule
402 has had a surprisingly minimal impact on that result. Instead,
the courts have placed much greater reliance upon a 1960 Supreme
Court decision, Elkins v. United States.101 As will be seen, that re-
liance is entirely misplaced.

C. Elkins v. United States

For almost fifty years, there existed an exclusionary rule in federal
courts for evidence seized by federal officers in violation of the
fourth amendment,2m but no such fourth amendment exclusionary
rule was applicable to state courts.2L3 A question had to be resolved
as to the status of evidence seized by state officers in violation of
the fourth amendment and then turned over to federal authorities
for use in a federal prosecution. In Byars v. United States,! the
Court made clear that the federal government enjoyed "the right
. . . to avail itself of evidence improperly seized by state officers
operating entirely upon their own account. ' 'z Thus, the application
of the exclusionary rule in federal courts to searches and seizures
depended upon the employer of the seizing officer. Federal officers
would have their illegal searches sanctioned by suppression, but state
officers would not.

Grajeda, 570 F.2d at 872.
Grajeda, 587 F.2d at 1017.
Chavez-Vernaza, 844 F.2d at 1372-74.

' 364 U.S. 206 (1960).
Weeks v. United States, 232 U.S. 383 (1914).
Mapp v. Ohio, 367 U.S. 643 (1961).

- 273 U.S. 28 (1927).
= Id. at 33.
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Transforming the theoretical distinction between federal searches
and state searches into practice proved to be both burdensome and
difficult. In Byars, the Court announced "that the mere participation
in a state search of one who is a federal officer does not render it
a federal undertaking. . . ."2 Only where "the search in substance
and effect [is] a joint operation of the local and federal officers"
must it be treated as a federal search."' Thus, in Byars, a federal
officer's active participation in the execution of a state search warrant
with the realized expectation that evidence of a federal crime would
be disclosed and seized rendered the search federal in nature.

In Gambino v. United States,2  the Court went further and held
that, even in the absence of any involvement of any federal officers,
when state officers act "solely on behalf of the United States,"
illegally obtained evidence must be suppressed. 209 Thus, in Gambino,
suppression was warranted because there was no state crime under
investigation. Attempting to distinguish between federal and state
crimes, however, would also prove too impracticable "in an era of
expanding federal criminal jurisdiction" which tended to overlap state
jurisdiction. 210

The doctrine which effectively permitted state officers illegally to
obtain evidence and then to transfer it to federal authorities came to
be known as the "silver platter doctrine." This phrase was derived
from Justice Frankfurter's opinion in Lustig v. United States.21' Lus-
tig continued to demonstrate the difficulties in applying the distinc-
tions between federal and state investigations set out in Byars and
Gambino. In Lustig, state officers searched a hotel room and, after
finding evidence of interest to federal authorities, invited a federal
agent to the hotel to select evidence useful to a federal prosecution.
With four Justices dissenting, the Court ruled that the federal agent's
participation was sufficient to meet the Byars "federal involvement"
test for suppression. 212

206 Id. at 32 (emphasis in original).
0 Id. at 33.

275 U.S. 310 (1927).
w9 Id. at 316.
210 Elkins v. United States, 364 U.S. 206, 211 (1960).
2.- 338 U.S. 74, 78-79 (1949) ("The crux of that doctrine is that a search is a

search by a federal official if he had a hand in it; it is not a search by a federal
official if evidence secured by state authorities is turned over to the federal authorities
on a silver platter.").

212 Id.
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Finally, in 1960, in Elkins v. United States,21
3 after acknowledging

the difficulties and resulting inconsistencies in the application of the
silver platter doctrine, 2 4 the Court abandoned the doctrine. A new
rule was established for federal prosecutions requiring the exclusion
of all evidence obtained in violation of the fourth amendment, whether
obtained by federal or state officers.21 Of primary significance for
this discussion is the following language from the Court's opinion:

In determining whether there has been an unreasonable
search and seizure by state officers, a federal court must
make an independent inquiry, whether or not there has
been such an inquiry by a state court, and irrespective of
how any such inquiry may have turned out. The test is
one of federal law, neither enlarged by what one state court
may have countenanced, nor diminished by what another
may have colorably suppressed. 21 6

Did this language-particularly the last sentence-mean that federal
rules of admissibility cannot be affected by greater protections af-
forded criminal defendants under state law, thus resolving the ques-
tion presented in this Article? Certainly the dissenters in Elkins thought
it did, for one of their criticisms of Elkins was that it allowed the
admission of evidence obtained in violation of state law but not in
violation of the federal constitution. -1 7 One commentator as well has
so read Elkins.218 But ascribing such a role either to Elkins or to its
companion case, Rios v. United States,- 9 simply cannot be justified.2

In neither case is there any indication whatsoever that the defen-
dants sought suppression under state law, as distinguished from fed-
eral constitutional law. Thus, there was no reason for the Court to
address the impact of state law upon the issue of admissibility, and

1" 364 U.S. 206 (1960).
214 Id. at 212.
2"- Id. at 223. The very next year after Elkins the Court went further and extended

the fourth amendment exclusionary rule to state prosecutions as well. Mapp v. Ohio,
367 U.S. 643 (1961).

216 Elkins, 364 U.S. at 223-24.
211 Id. at 244-49 (Frankfurter, J., dissenting in both Elkins and Rios v. United

States, 364 U.S. 253 (1960)).
-., Note, Standards for the Suppression of Evidence under the Supreme Court's

Supervisory Power, 62 CoNrELL L. Rsv. 364, 378 (1977).
.19 364 U.S. 253 (1960).
2 Theis, supra note 14, at 1076-77.
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it certainly would have been extraordinary if the Court had gratui-
tously reached out to do so. To the contrary, the Elkins limitation
upon state court expansion or contraction of federal law was not a
confinement of state substantive law, but rather a limitation upon
state court interpretation of the federal constitution. This is apparent
from the procedural history of the two cases.

In both cases, state prosecutions were aborted when state courts
granted motions to suppress for violations of federal constitutional
law.?' The evidence was then obtained by federal officers for use in
federal prosecutions. When motions to suppress were made in federal
court, they were denied because, under the then-existing silver platter
doctrine, no exclusionary remedy was available for unconstitutional
searches and seizures by state officers.m By its holding in Elkins,
the Court eliminated the silver platter doctrine as a viable ground
for denying the motions. The constitutionality of the search and
seizure by the state officers now had to be addressed as a prerequisite
for the admissibility of the evidence in a federal prosecution. The
only question was whether the earlier state court rulings on the fed-
eral constitutional issues were to be dispositive or whether the federal
courts should make their own, independent determinations.

By the above-quoted language from the Elkins opinion, the Court
plainly opted for the latter course. And it is in this context that the
language, mandating the disregard of state court rulings, should be
understood. Where state courts have ruled on the federal constitu-
tional issues prior to their being presented to federal courts, federal
courts must make independent determinations of the constitutional
issues. In so doing, they must, of course, apply federal law, that is,
their own interpretation of the federal constitution. To that extent,
state court interpretations of the federal constitution which are either
unduly expansive or niggardly can have no effect upon the federal
courts. Thus, Elkins should be read as limiting only the influence
upon federal courts of state court explications of federal constitu-
tional law, and not at all as addressing the question of the exclusion
of evidence in federal prosecutions on the basis of state law.

Elkins, 364 U.S. at 207 n.1; Rios, 364 U.S. at 254.
2 Elkins, 364 U.S. at 207; Rios, 364 U.S. at 254, 260. In Rios, it was at least

unclear whether the federal district court's denial of the suppression motion was
based solely on the silver platter doctrine or also on the ground that the search and
seizure were constitutionally valid. Id. at 260.
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Despite its limited holding, Elkins has had a major influence upon
the federal courts of appeals which have refused to exclude evidence
obtained in violation solely of state law. Indeed, each of the Sec-
ond,2 Third, Fourth,m Fifth,2 Sixth, and Ninth2 Circuits have
unjustifiably relied upon Elkins as authority for decisions establishing
federal law as the exclusive threshold of admissibility in federal pro-
secutions.

The unwarranted influence of Elkins is only a small part of the
imperfect response of the federal courts to the question of the ap-
plication of state law to federal suppression issues. In certain con-
texts, the federal courts actually have demanded that state law
requirements be met as a condition of admissibility. The most influ-
ential precedent supporting that doctrine has been United States v.
Di Re.

D. United States v. Di Re

Di Re filed a motion to suppress evidence seized without a warrant
from his person at the time of his arrest in New York State. He
claimed that the warrantless search of his person violated the fourth
amendment. The Government argued, in relevant part, that the search
was justified as incidental to a lawful arrest. The validity of the
Government's position turned on the validity of the arrest itself.A"

A New York statute then in effect provided in relevant part that
a warrantless arrest was only authorized when the arresting officer

United States v. Sorenson, 330 F.2d 1018, 1020 n.1 (2d Cir. 1964), cert. denied,
380 U.S. 945 (1965).

7- United States v. Scolnick, 392 F.2d 320, 323-26 (3d Cir.), cert. denied, 392
U.S. 931 (1968).

m United States v. Hopps, 331 F.2d 332, 340 (4th Cir.), cert. denied, 379 U.S.
820 (1964).

"26United States v. Staller, 616 F.2d 1284, 1289 n.7 (5th Cir.), cert. denied, 449
U.S. 869 (1980); United States v. Various Gambling Devices, 478 F.2d 1194, 1200
(5th Cir. 1973); United States v. Melancon, 462 F.2d 82, 91-92 (5th Cir.), cert.
denied, 409 U.S. 1038 (1972).

United States v. Loggins, 777 F.2d 336, 338 (6th Cir. 1985); United States v.
Combs, 672 F.2d 574, 578 (6th Cir.), cert. denied, 458 U.S. 1111 (1982); United
States v. Hassell, 336 F.2d 684, 685 (6th Cir. 1964), cert. denied, 380 U.S. 965
(1965).
:' United States v. Cella, 568 F.2d 1266, 1279-80 (9th Cir. 1977).
- 332 U.S. 581 (1948).
- Id. at 587.
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had reasonable cause to believe that the arrestee had committed a
felony.? The Government argued that the validity of a warrantless
arrest for a federal crime should be determined by a uniform federal
law. However, the Court held that, in the absence of an applicable
federal statute, the validity of such an arrest should be determined
by the law of the state in which the arrest occurs. 2

2 The Court drew
support for its position by pointing to a federal statute, dating back
to 1789, which made state law the controlling authority on the va-
lidity of arrests made with warrants.23

Di Re is flawed in two respects. First, the Court simply as-
sumed that there existed some gap in the federal law on arrests
which had to be plugged by incorporating state law. Yet the
Court found nothing in the law of the state that was not also
available in the fourth amendment itself. The New York statute
permitted arrests to be made without a warrant, but that conclu-
sion could have been reached, and in fact was so reached in
1976,234 based solely upon the federal constitution. More impor-
tantly, state law imposed probable cause as a requirement for a
warrantless arrest. But again, that prerequisite could have been,
and later was, found in the fourth amendment. 235

Given the availability of the federal constitution as a source of
standards for arrests, why did the Court look to state law to
supply the rules? The answer may lie in an unspecified assump-
tion by the Court that the Constitution, or at least the fourth
amendment, prohibits some things but authorizes nothing. In other
words, the Constitution establishes that certain law enforcement
practices are prohibited, even if statutorily authorized. However,
even constitutionally permitted practices must be derived from
some enabling statute or other authority independent of the Con-
stitution. This assumption would seemingly compel the conclusion

231 Id. at 589 & n.7.
232 Id. at 589, 591.
21 Id. at 589 n.8. In that regard, the rule announced in Di Re may long have

survived beyond its purported justification. Only five months after the Di Re decision,
the statute relied upon by the Court, 18 U.S.C. § 591 (1946), was revised to delete
the requirement of conformity to state law. 18 U.S.C. § 3041, Federal Criminal
Code Annotated (Bobbs-Merrill Co., Inc. 1967); see Orfield, supra note 134, at 507.

"' United States v. Watson, 423 U.S. 411 (1976).
13 Henry v. United States, 361 U.S. 98 (1959); Draper v. United States, 358 U.S.

307 (1959).
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that, given the absence of any federal legislation on the subject
of warrantless arrests, such arrests were not authorized at all.
Such a conclusion was manifestly impractical. Thus, the Court
chose to equate silence from Congress with an implicit direction
to look to state law. The Court deemed it relevant that no federal
legislation "purport[ed] to supersede state law," 236 as if that fact
alone compelled the adoption of state law by federal courts for
federal arrests.

That reasoning is hardly persuasive. The Court concluded that,
absent federal legislation, state law controls. According to the
Court, state law controls because there is no federal legislation
indicating an intent to supersede state law, a proposition itself
premised on the conclusion that, absent federal legislation, state
law controls. But there is something more troubling about this
reasoning than its mere circularity. If in fact Congress intended
by its silence to incorporate state law as the standard for arrests
without warrants, then how does one account for the existence
of a statute 37 specifying state law as the standard for arrests with
warrants? In fact, the very statute relied upon by the Di Re Court
as an analogue undercuts the Court's methodology for construing
congressional inaction elsewhere. In short, if legislation were
deemed necessary to incorporate state law for arrests with war-
rants, then the absence of legislation suggests that state law was
specifically not intended to apply to warrantless arrests. Histori-
cally, "when Congress wished to borrow state criminal procedural
rules, it did so by specifically incorporating the desired proce-
dure."23 Consequently, the failure of Congress to specify state
law as the standard governing warrantless arrests should have
provoked the conclusion that state law was not to supply any
prerequisites for such arrests beyond those to be derived from
the federal constitution.

The second flaw in the Di Re analysis stems from the Court's
losing sight of the actual issue presented in the case, which was

23 Di Re, 332 U.S. at 591.
See supra note 233 and accompanying text.

- Eisenberg, State Law in Federal Civil Rights Cases: The Proper Scope of Section
1988, 128 U. PA. L. R-v. 499, 523 (1980). For examples of such, see id. at 523
n.89; Orfield, supra note 134.
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the admissibility of evidence seized from Di Re's person. Even
assuming that state law supplies the requirements for arrests in
federal courts, it does not necessarily follow that a violation of
state law precludes the admission of evidence obtained as an
indirect result of the arrest. Nowhere in the Di Re opinion does
the Court articulate a rationale for excluding the evidence at
issue. 239 By the time that Di Re was decided, there had evolved
a compelling interest, embodied in former Federal Rule of Crim-
inal Procedure 26,240 in a uniform federal law of evidence inde-
pendent of state law. Yet Di Re disregarded that interest,
apparently without even recognizing its relevance to the issue pre-
sented.24' Instead, the Court, seemingly unthinkingly, wed the ad-
missibility of evidence in a federal prosecution to the fortuities
of the laws of the various states, precisely the formula that the
Court, beginning with Rei2 42 and culminating in Funk 43 and
Wolfle, 244 struggled so long to avoid.

Given this long history with which Di Re philosophically con-
flicts, 245 the broad principle announced in Di Re is simply not
defensible. Limited to its facts, Di Re reached for state law to
accomplish the suppression of evidence obtained from an arrest
made without probable cause.246 This result could have been ac-
complished without resorting to state law2 47 and would have been
entirely unremarkable. In fact, subsequent Supreme Court deci-
sions, while continuing to pay lip service to the Di Re principle,
have done so where the state law requirements were materially
identical to federal constitutional prerequisites. 248 If, by contrast,

9 See Dix, Fourth Amendment Federalism: The Potential Requirement of State
Law Authorization for Law Enforcement Activity, 14 Aii. J. CGiu. L. 1, 11 (1987).

74 See supra notes 169-71 and accompanying text.
z' See Note, supra note 218, at 375.
22 United States v. Reid, 53 U.S. 361 (1851).
241 Funk v. United States, 290 U.S. 371 (1933).
24 Wolfle v. United States, 291 U.S. 7 (1934).
2 See Dix, supra note 239, at 10.
246 The same is essentially true of Johnson v. United States, 333 U.S. 10 (1948),

decided less than one month after Di Re. Following Di Re, the Court in Johnson
applied state law to impose the requirement that warrantless arrests be valid only if
the crime was committed in the officer's presence or if the officer had reasonable
cause to believe the defendant to be guilty of a felony. Id. at 15 & n.5.

24 See supra note 235 and accompanying text.
24 Michigan v. DeFillippo, 443 U.S. 31, 36 (1979); United States v. Watson, 423
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the violation of state law had involved merely a technical defi-
ciency-for example, a failure to comply with a police uniform
dress code provision of a local criminal code-it would have been
difficult to justify the suppression of evidence in a federal crim-
inal case.249 Yet Di Re on its face appears to require such a result
in the absence of controlling federal legislation to the contrary.

The impact of Di Re upon the lower federal courts has been
uneven. Numerous federal circuit court decisions, as a result of
Di Re, have continued to look to state law, in the absence of a
controlling federal statute, to determine the validity of not only
arrests but also investigatory "stops," which are temporary and
less intrusive forms of detention.2 0 The issues have arisen in the

U.S. 411, 420 n.8 (1976); Ker v. California, 374 U.S. 23, 37 (1963); Miller v. United
States, 357 U.S. 301, 305 (1958), cert. denied, 368 U.S. 849 (1961). See also Theis,
supra note 14, at 1073.

This would be all the more questionable if the arrest were made by federal
officers unfamiliar with local requirements.

E.g., United States v. Ible, 630 F.2d 389, 392-93 (5th Cir. 1980); United States
v. McDonald, 606 F.2d 552, 553 & n.1 (5th Cir. 1979); United States v. Fossler,
597 F.2d 478, 482 & n.3 (5th Cir. 1979); United States v. Ullrich, 580 F.2d 765,
769 (5th Cir. 1978); United States v. Bowdach, 561 F.2d 1160, 1168 (5th Cir. 1977);
United States v. Swarovski, 557 F.2d 40, 43 (2d Cir. 1977), cert. denied, 434 U.S.
1045 (1978); United States v. Mejias, 552 F.2d 435, 444 (2d Cir.), cert. denied, 434
U.S. 847 (1977); United States v. Wynn, 544 F.2d 786, 788-91 (5th Cir. 1977);
United States v. Solomon, 528 F.2d 88, 90-91 (9th Cir. 1975); United States v.
Lovenguth, 514 F.2d 96, 98 (9th Cir. 1975); United States v. Joyner, 492 F.2d 655,
656 (D.C. Cir. 1974); United States v. Lyles, 488 F.2d 290, 292 n.4 (5th Cir.), cert.
denied, 419 U.S. 851 (1974); United States v. Walling, 486 F.2d 229, 235 (9th Cir.
1973), cert. denied, 415 U.S. 923 (1974); United States v. Branch, 483 F.2d 955, 956
(9th Cir. 1973); United States v. Romano, 482 F.2d 1183, 1189 (5th Cir. 1973);
United States v. Fisch, 474 F.2d 1071, 1075 (9th Cir.), cert. denied, 412 U.S. 921
(1973); United States v. Day, 455 F.2d 454, 455-56 (3d Cir. 1972); United States v.
Morris, 445 F.2d 1233, 1235 (8th Cir.), cert. denied, 404 U.S. 957 (1971); United
States v. Lowery, 436 F.2d 1171, 1173-74 (5th Cir. 1970), cert. denied, 401 U.S. 978
(1971); United States v. Lipscomb, 435 F.2d 795, 798-99 (5th Cir. 1970), cert. denied,
401 U.S. 980 (1971); United States v. Blum, 432 F.2d 250, 252 (9th Cir. 1970); Call
v. United States, 417 F.2d 462, 464-65 (9th Cir. 1969); Moll v. United States, 413
F.2d 1233, 1236 (5th Cir. 1969); Crone v. United States, 411 F.2d 251, 253 (5th
Cir.), cert. denied, 396 U.S. 896 (1969); Wartson v. United States, 400 F.2d 25, 27
(9th Cir. 1968), cert. denied, 396 U.S. 892 (1969); Manuel v. United States, 355
F.2d 344, 346-47 (5th Cir. 1966); Nicholson v. United States, 355 F.2d 80, 83-84
(5th Cir.), cert. denied, 384 U.S. 974 (1966); Dagampat v. United States, 352 F.2d
245, 247-50 (9th Cir. 1965), cert. denied, 383 U.S. 950 (1966); Hart v. United States,
316 F.2d 916, 919 (5th Cir. 1963); United States v. Williams, 314 F.2d 795, 798
(6th Cir. 1963); United States v. Sykes, 305 F.2d 172, 174-75 (6th Cir. 1962), reiwd
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context of motions to suppress evidence obtained from searches
or interrogations incident to arrests or stops, triggering inquiries
into the validity of the initial detentions.

As with Di Re itself, the cases following Di Re have invariably
applied state law where such application was neither necessary
nor outcome determinative. More specifically, the courts have
looked to state law to determine, for example, the quantum of
evidence necessary to effect an arrest or an investigatory stop,
the circumstances under which an arrest may be made without a
warrant, the circumstances under which a home may be forcibly
entered to effect an arrest, and when, in the sequence of events
constituting an encounter between police officer and citizen, an
arrest has taken place. 25' There exist federal constitutional stan-
dards for each of these issues, 252 and those standards plainly must
be met in every case. 25 3 Consequently, the application of state law
is only practically significant when that law imposes requirements
in addition to the federal constitutional thresholds. Generally,
however, the post-Di Re decisions that have looked to state law
to determine the validity of an arrest or stop have found require-
ments materially indistinguishable from those imposed by the
United States Constitution, making the choice of federal or state
law a purely academic exercise.

Despite the seeming establishment of the Di Re principle, there
is reason to question the mettle of the courts' allegiance to

on other grounds, 376 U.S. 364 (1964); United States v. Burgos, 269 F.2d 763, 766-
67 (2d Cir. 1959), cert. denied, 362 U.S. 942 (1960).

21 See, for example, the cases cited supra note 250.
212 See, e.g., Michigan v. Chesternut, 108 S. Ct. 1975 (1988) (setting forth the

circumstances under which an investigative pursuit of an individual constitutes a
fourth amendment seizure); Florida v. Royer, 460 U.S. 491 (1983) (setting forth the
circumstances under which a purported investigatory stop actually constitutes an ar-
rest); Payton v. New York, 445 U.S. 573 (1980) (prohibiting warrantless, nonconsen-
sual entries into homes to effect arrests in the absence of exigent circumstances);
United States v. Watson, 423 U.S. 411 (1976) (permitting warrantless arrests gener-
ally); Terry v. Ohio, 392 U.S. 1 (1968) (permitting investigatory stops on reasonable
suspicion); Beck v. Ohio, 379 U.S. 89 (1964) (requiring probable cause for arrests);
Henry v. United States, 361 U.S. 98 (1959) (same); Draper v. United States, 358
U.S. 307 (1959) (same).

25 In other words, if state law requirements for detentions are lower than those
derived from the federal constitution, then those state law requirements are themselves
unconstitutional insofar as they would permit detentions under circumstances prohib-
ited by the United States Constitution.
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Di Re. As with Di Re itself, most federal courts of appeals
following Di Re have applied state law in determining the validity
of arrests and stops under circumstances when state law invari-
ably produced the same results as would the exclusive application
of federal law. Those circuits that have expressed adherence to
Di Re in cases when it did not really matter have sometimes
found ways to apply only federal law when state law would pro-
duce a different result.2 5 4

Moreover, some circuits simply have treated Di Re as a dead
letter. The Fourth and Tenth Circuits regard Di Re as having
been vitiated by Elkins and thus exclusively apply federal law to
determine the validity of arrests. 2"1 And the Eleventh Circuit re-
cently applied federal law to determine the validity of an arrest
without mention of Di Re or its progeny. - 1

Other circuits have expressed considerable doubt about the con-
tinuing vitality of Di Re. In Lathers v. United States,27 the Fifth
Circuit expressed the view that Elkins had emasculated Di Re to
the extent that state law was only to be consulted to fill voids
in federal law, not to impose greater requirements than those
mandated by the federal constitution.28  Notwithstanding Lath-
ers, the Fifth Circuit continued to apply state law to determine

- See, e.g., United States v. Swarovski, 557 F.2d 40, 43-49 (2d Cir. 1977) (where
state statute authorized arrests for "offenses," term "offenses" included federal crimes),
cert. denied, 434 U.S. 1045 (1978); United States v. Hall, 543 F.2d 1229, 1232-34
(9th Cir. 1976) (where evidence establishing probable cause for arrest was derived
from electronic surveillance permitted by federal law but prohibited by state law, Di
Re held not applicable and arrest found valid), cert. denied, 429 U.S. 1075 (1977);
United States v. Branch, 483 F.2d 955, 956 (9th Cir. 1973) (where state law au-
thorized arrest for felonies, court looked to federal law to determine if crime is
felony).

255 United States v. Miller, 452 F.2d 731, 733 (10th Cir. 1971), cert. denied, 407
U.S. 926 (1972); United States v. Sims, 450 F.2d 261, 262-63 (4th Cir. 1971); United
States v. Alberty, 448 F.2d 706, 708 (10th Cir. 1971). One commentator has endorsed
this view of the effect of Elkins upon Di Re. See Note, Expanding State Constitu-
tional Protections, supra note 14, at 202-03. Of course, this position is premised
upon a misreading of Elkins. See supra notes 216-28 and accompanying text. In
fact, nothing in Elkins undermines Di Re or even addresses the question of the
admissibility in federal prosecutions of evidence obtained solely in violation of state
law. See Theis, supra note 14, at 1076-77.

2_ United States v. Mastrangelo, 733 F.2d 793, 799 (11th Cir. 1984).
25 396 F.2d 524 (5th Cir. 1968).

Id. at 527-31.
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the validity of arrests and stops, at least where the arrest was
for a state offense. 2 9 Most recently, however, in United States
v. Mahoney,260 the Fifth Circuit again suggested that Di Re may
not have survived Elkins.26

1 In any event, the court recognized
what Di Re had not, namely, that the question of the admissi-
bility of evidence in a federal prosecution required a separate
inquiry from an examination of the validity of an arrest under
state law:

Assuming the threshold proposition that the legality of
a state officer's conduct may be measured by state law,
a proposition that we do not here decide, it does not
follow that state law should govern a federal court's
decision whether to admit evidence that is tainted by
illegal conduct. . . . Because it is a creature of the fed-
eral courts and because it ought to be applied in a
manner that promotes uniformity in federal cases, fed-
eral law must guide our decision whether to apply the
exclusionary rule whether or not the legality of the un-
derlying arrest or search turns on state law. 62

The Ninth Circuit, after following Di Re for many years,216- has
indicated that, in its view, Di Re may not have survived the

21 United States v. Ible, 630 F.2d 389, 392-93 (5th Cir. 1980); United States v.
McDonald, 606 F.2d 552, 553 & n.1 (5th Cir. 1979); United States v. Fossler, 597
F.2d 478, 482 & n.3 (5th Cir. 1979); United States v. Ullrich, 580 F.2d 765, 769
(5th Cir. 1978); United States v. Bowdach, 561 F.2d 1160, 1168 (5th Cir. 1977);
United States v. Wynn, 544 F.2d 786, 788-91 (5th Cir. 1977); United States v. Lyles,
488 F.2d 290, 292 n.4 (5th Cir.), cert. denied, 419 U.S. 851 (1974); United States
v. Romano, 482 F.2d 1183, 1189 (5th Cir. 197J); United States v. Lowery, 436 F.2d
1171, 1173-74 (5th Cir. 1970), cert. denied, 401 U.S. 978 (1971); United States v.
Lipscomb, 435 F.2d 795, 798-99 (5th Cir. 1970), cert. denied, 401 U.S. 980 (1971);
Moll v. United States, 413 F.2d 1233, 1236 & n.1 (5th Cir. 1969); Crone v. United
States, 411 F.2d 251, 253 (5th Cir.), cert. denied, 396 U.S. 896 (1969).

712 F.2d 956 (5th Cir. 1983), cert. denied, 468 U.S. 1220 (1984).
211 Id. at 959 n.3.
26 Id. at 959 (footnote omitted).
161 United States v. Solomon, 528 F.2d 88, 90-91 (9th Cir. 1975); United States v.

Lovenguth, 514 F.2d 96, 98 (9th Cir. 1975); United States v. Walling, 486 F.2d 229,
235 (9th Cir. 1973), cert. denied, 415 U.S. 923 (1974); United States v. Branch, 483
F.2d 955, 956 (9th Cir. 1973); United States v. Fisch, 474 F.2d 1071, 1075 (9th
Cir.), cert. denied, 412 U.S. 921 (1973); United States v. Blum, 432 F.2d 250, 252
(9th Cir. 1970); Call v. United States, 417 F.2d 462, 464-65 (9th Cir. 1969); Wartson
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enactment of the Federal Rules of Evidence and, in particular,
Rule 402. In Grajeda I,264 the court initially expressed the view
that Rule 402 mandated abandonment of a line of Ninth Circuit
decisions requiring arrests by state officers to meet state criteria
for validation. In Grajeda 11,26 however, the court withdrew the
Grajeda I opinion and decided to leave the choice of law issue
unresolved, instead finding that the arrest and search incident
thereto were valid under both federal and state law. 65

Since that time, the Ninth Circuit, when called upon to deter-
mine the validity of an arrest or a stop, has consistently left
open the question whether federal or state law controls, finding
instead that the result is the same under either law.2 67 As previ-
ously noted 2 68 the Ninth Circuit has recently determined not to
exclude evidence obtained in searches and seizures by state offi-
cers in violation of state, but not federal, law.26,9 Whether the
Ninth Circuit will extend this rule to arrests by state officers, or
whether, on the authority of Di Re, it will resurrect the distinc-
tion between searches and seizures (governed solely by federal
law) and arrests (governed by federal and state law), remains to
be seen.

The uncertainty surrounding Di Re is not limited to determining
which federal courts continue to adhere to it. If and where Di
Re controls, it seemingly requires, in the absence of federal

v. United States, 400 F.2d 25, 27 (9th Cir. 1968), cert. denied, 396 U.S. 892 (1969);
Dagampat v. United States, 352 F.2d 245, 247-50 (9th Cir. 1965), cert. denied, 383
U.S. 950 (1966).

26 570 F.2d 872, 873-74 (9th Cir. 1978). Grajeda I is more fully discussed supra
at notes 191-200 and accompanying text.

587 F.2d 1017 (9th Cir. 1978). Grajeda II is more fully discussed at supra notes
193-94 and accompanying text.

216 Id. at 1018-19.
267 United States v. Clawson, 831 F.2d 909, 913 (9th Cir. 1987); United States v.

Munoz, 701 F.2d 1293, 1296 (9th Cir. 1983); United States v. Chamberlin, 644 F.2d
1262, 1265 & n.1 (9th Cir. 1980), cert. denied, 453 U.S. 914 (1981); United States
v. Collom, 614 F.2d 624, 627-28 (9th Cir. 1979), cert. denied, 446 U.S. 923 (1980);
United States v. Orozco, 590 F.2d 789, 792 & n.1 (9th Cir.), cert. denied, 442 U.S.
920 (1979); United States v. Clabaugh, 589 F.2d 1019, 1022 (9th Cir. 1979); United
States v. Contreras-Diaz, 575 F.2d 740, 744 (9th Cir.), cert. denied, 439 U.S. 855
(1978).

- See supra notes 197-200 and accompanying text.
269 United States v. Chavez-Vernaza, 844 F.2d 1368, 1372-74 (9th Cir. 1987); United

States v. Joseph, 829 F.2d 724, 728 n.1 (9th Cir. 1987).
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legislation, the application of state law to determine the validity
of arrests, but not of other fourth amendment searches and sei-
zures. That distinction is more difficult in practice than in theory.
For example, suppose police officers, in sequence, stop a moving
automobile, search it, seize evidence of criminality from within,
and then formally arrest the occupants. Should the courts choose
to characterize this sequence as a stop or arrest followed by a
search incident thereto, Di Re presumably requires that state law
govern the validity of at least the initial intrusion by the officers.
On the other hand, should the courts choose to characterize this
sequence as essentially a search of an automobile which only later
leads to the arrests, Di Re would be inapplicable and the validity
of the initial intrusion would be governed by federal law.

In United States v. Garcia,270 on facts materially indistinguish-
able from the above hypothetical, the Fifth Circuit, citing Di Re,
applied state law in determining that the arrests in question were
not authorized. The United States Supreme Court then granted
the Government's petition for certiorari, vacated the judgment of
the Fifth Circuit, 27' and remanded the case for further consider-
ation in light of United States v. Ross, 272 a decision addressing
the permissible scope of searches of stopped vehicles under the
fourth amendment. On remand, the Fifth Circuit abandoned the
application of state law, 273 indicating elsewhere its understanding
that the Supreme Court had instructed that federal, rather than
state, law controlled under such circumstances. 274

Even if one could satisfactorily distinguish between arrests and
other forms of search and seizure for the purpose of determining
when, under Di Re, state law controls, the question remains why
such a distinction is desirable or even defensible. There is cer-
tainly nothing unique about an arrest-as opposed to a search or
an interrogation, for example-that could possibly justify a sin-
gular adaptation of state law by the federal courts. And to the

270 676 F.2d 1086, 1089-94 (5th Cir. 1982).
27' United States v. Garcia, 462 U.S. 1127 (1983).
- 456 U.S. 798 (1982).
21 United States v. Garcia, 719 F.2d 108, 109 (5th Cir. 1983).
-' United States v. Mahoney, 712 F.2d 956, 959 (5th Cir. 1983), cert. denied, 468

U.S. 1220 (1984).
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extent that Di Re has resulted in the discrete treatment of arrests,
it is simply irrational. 275

Di Re, then, is an ill-conceived decision, evidencing a lack of
both historical perspective and of foresight. It has produced both
confusion among the federal courts and illogical fragmentation in
the law governing searches and seizures. Whatever the answer
should be to the question of the admissibility in federal prose-
cutions of evidence obtained solely in violation of state law, Di
Re must be reevaluated and conformed to an intelligent system
of law.

E. Electronic Surveillance

The most current battleground for the issue of the impact of
state law upon the admissibility of evidence in federal prosecu-
tions is in the field of electronic surveillance, which includes both
consensual and nonconsensual eavesdropping. 276 Under federal
constitutional law, nonconsensual eavesdropping constitutes a
search and seizure subject to the limitations specified in the fourth
amendment. 277 However, consensual eavesdropping is outside the
scope of the interests protected by the fourth amendment and
thus may be accomplished without federal constitutional limita-
tions.278

In 1968, Congress enacted Title III of the Omnibus Crime Con-
trol Act, 79 which regulates the entire field of electronic surveil-
lance. Section 2511(2)(c) of Title III ° places no limitations upon
consensual eavesdropping. However, consistent with constitutional
limitations, other sections of Title III prescribe conditions and

- See Note, supra note 218, at 366.
Z6 "Consensual eavesdropping" occurs when a participant in an in-person or tel-

ephone conversation (typically an undercover police officer or a cooperating inform-
ant) surreptitiously uses an electronic device to record the conversation or allows or
uses an electronic device which allows nonparticipants to monitor and record the
conversation. "Nonconsensual eavesdropping" occurs without the knowledge or as-
sistance of any participants to the conversation, either by means of a telephone
wiretap or by the location of an electronic audial eavesdropping device in the area
of the targeted conversation.

- Katz v. United States, 389 U.S. 347 (1967).
21 United States v. White, 401 U.S. 745 (1971).
- 18 U.S.C. §§ 2510-2521 (1982 & Supp. IV 1986) [hereinafter Title 1111.

18 U.S.C. § 2511(2)(c) (1982 & Supp. IV 1986).
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procedures for nonconsensual eavesdropping, including the re-
quirement of a court order. 28' Title III permits states statutorily
to authorize similar procedures for the issuance of such orders
by state courts and provides that state-sanctioned nonconsensual
eavesdropping must comply with both federal statutory require-
ments and any additional state statutory requirements. 2 2 The fed-
eral act thus sets both the standards for federal investigations
and minimum standards for state investigations. States may im-
pose more restrictive, but not less restrictive, limitations upon
state investigations.

Various states, both before and after the enactment of Title
III, have, in fact, imposed greater restrictions upon electronic
surveillance than those set by federal constitutional and statutory
law. 283 These include limitations upon consensual eavesdropping. 84

Notwithstanding these limitations, the federal courts of appeals
have consistently refused to exclude evidence in federal prosecu-
tions derived from consensual eavesdropping accomplished in vi-
olation of state laws, even where the eavesdropping was
accomplished by state officers. 25

18 U.S.C. § 2516(1) (1982 & Supp. IV 1986).
18 U.S.C. § 2516(2) (1982 & Supp. IV 1986).

:' For a collection of such state limitations, see Note, United States v. McNtlty:
Title III and the Admissibility in Federal Court of Illegally Gathered State Evidence,
80 Nw. U.L. REv. 1714, 1715-17 nn.6-8 & 10 (1986).

21 See, e.g., supra notes 55-58 and accompanying text.
United States v. Quinones, 758 F.2d 40, 43 (1st Cir. 1985); United States v.

Little, 753 F.2d 1420, 1434-35 (9th Cir. 1984); United States v. Jarabek, 726 F.2d
889, 900 (1st Cir. 1984); United States v. Adams, 694 F.2d 200, 201-02 (9th Cir.
1982), cert. denied, 462 U.S. 1118 (1983); United States v. Butera, 677 F.2d 1376,
1380 (11th Cir. 1982), cert. denied, 459 U.S. 1108 (1983); United States v. Daniel,
667 F.2d 783, 785 (9th Cir. 1982); United States v. Kaiser, 660 F.2d 724, 734-35
(9th Cir. 1981), cert. denied, 455 U.S. 956, and 457 U.S. 1121 (1982); United States
v. Zemek, 634 F.2d 1159, 1164 n.4 (9th Cir. 1980), cert. denied, 450 U.S. 916, 985,
and 452 U.S. 905 (1981); United States v. Horton, 601 F.2d 319, 323 (7th Cir.),
cert. denied, 444 U.S. 937 (1979); United States v. Testa, 548 F.2d 847, 855-56 (9th
Cir. 1977); United States v. Hodge, 539 F.2d 898, 905-06 (6th Cir. 1976), cert.
denied, 429 U.S. 1091 (1977); United States v. Walker, 538 F.2d 266, 269 (9th Cir.
1976); United States v. Hall, 536 F.2d 313, 327 (10th Cir.), cert. denied, 429 U.S.
919 (1976); United States v. Shaffer, 520 F.2d 1369, 1370-72 (3d Cir. 1975), cert.
denied, 423 U.S. 1051 (1976); United States v. Neville, 516 F.2d 1302, 1309 (8th
Cir.), cert. denied, 423 U.S. 925 (1975); United States v. Armocida, 515 F.2d 49,
52 (3d Cir.), cert. denied, 423 U.S. 858 (1975); United States v. Keen, 508 F.2d
986, 988-89 (9th Cir. 1974), cert. denied, 421 U.S. 929 (1975); United States v.
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The reaction of the federal appellate courts to state laws gov-
erning nonconsensual eavesdropping has been varied. Where state
law either prohibits nonconsensual eavesdropping or requires the
exclusion of evidence obtained therefrom, the federal courts of
appeals have ruled such evidence admissible in federal prosecu-
tions provided it was acquired in compliance with federal law. 216
But the wicket becomes stickier where the court order is obtained
pursuant to state law.

Suppose, for example, that a state, consistent with section
2516(2) of the federal statute,2 7 enacts legislation providing for
the issuance of nonconsensual eavesdropping warrants by state
courts, but imposes procedural or substantive restrictions greater
than those required by federal law. Suppose further that such a
warrant is secured from a state court, but that the evidence de-
rived from the electronic surveillance is obtained in a manner
that violates the state statute, but not federal law. The question
presented to the federal courts of appeals has been whether that
evidence should be suppressed in a federal prosecution.

The federal circuit courts have exhibited three approaches to
this problem. First and most interesting is the development of
the law in the Second Circuit. In United States v. Manfredi,5 s
the court announced that the validity of nonconsensual eaves-
dropping warrants obtained from state courts was "clearly a
question of state law." 28 9 The only analysis supplied for such a
rule was the following:

Infelice, 506 F.2d 1358, 1365 (7th Cir. 1974), cert. denied, 419 U.S. 1107 (1975);
United States v. Johnson, 484 F.2d 165, 168 (9th Cir.), cert. denied, 414 U.S. 1112
(1973) and 415 U.S. 922 (1974); United States v. Castillo, 449 F.2d 1300, 1301 n.2
(5th Cir. 1971); United States v. Escobedo, 430 F.2d 603, 607 (7th Cir. 1970), cert.
denied, 402 U.S. 951 (1971); United States v. Teller, 412 F.2d 374, 377 (7th Cir.
1969), cert. denied, 402 U.S. 949 (1971); United States v. MeGuire, 381 F.2d 306,
315 (2d Cir. 1967), cert. denied, 389 U.S. 1053 (1968); United States v. Krol, 374
F.2d 776, 778 (7th Cir.), cert. denied, 389 U.S. 835 (1967); United States v. Martin,
372 F.2d 63, 65-66 (7th Cir.), cert. denied, 387 U.S. 919 (1967); Rogers v. United
States, 369 F.2d 944, 947 (10th Cir. 1966), cert. denied, 388 U.S. 922 (1967); United
States v. Vittoria, 284 F.2d 451, 455 (7th Cir. 1960).

2M United States v. Votteller, 544 F.2d 1355, 1361 (6th Cir. 1976); United States
v. Manuszak, 532 F.2d 311, 317 (3d Cir. 1976); United States v. Jones, 369 F.2d
217, 220 (7th Cir. 1966), cert. denied, 386 U.S. 944 (1967).

18 U.S.C. § 2516(2) (1982 & Supp. IV 1986).
- 488 F.2d 588 (2d Cir. 1973), cert. denied, 417 U.S. 936 (1974).
Id. at 598.
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While we encourage cooperation between federal and
state law enforcement agencies, we note that the Gov-
ernment, in allowing a joint investigation to proceed
through the use of a state warrant, subjects itself to the
risk that state courts may impose on such warrants and
the evidence obtained under those warrants a higher
standard than would a federal court dealing with inter-
pretation of the federal wiretap statutes. 290

Of course, state courts may well require compliance with state
law as a precondition of admissibility of evidence in a state pros-
ecution. Why federal courts should likewise condition admissibi-
lity in a federal prosecution upon satisfaction of state law is
nowhere explained in Manfredi. Arguably the court felt that the
issuance of the nonconsensual eavesdropping warrant by a state
court made it manifest that state law controlled, but such is a
peculiar assumption coming from a court which would shortly
thereafter hold that evidence obtained by state officers executing
a search warrant issued by a state court need only meet federal
requirements for admissibility. 29' In any event, the application of
state law was of no moment to Manfredi, for the court found
that both federal and state requirements had been met. 292

Following Manfredi, the rule announced in that case was re-
peatedly applied by the Second Circuit, but inevitably in cases in
which the application of state law did not result in the suppres-
sion of evidence that would have been admissible under federal
law alone. 293 In United States v. Sotomayor,294 when application
of the Manfredi rule actually would have resulted in the sup-
pression of evidence otherwise admissible under federal law, the
Second Circuit ruled the evidence admissible and retreated from
Manfredi:

m Id. at 598 n.7 (citation omitted).
29 United States v. Turner, 558 F.2d 46, 49 (2d Cir. 1977).

Manfredi, 488 F.2d at 597-602.
29 United States v. Fury, 554 F.2d 522, 525 n.3 (2d Cir.), cert. denied, 433 U.S.

910 (1977) and 436 U.S. 931 (1978); United States v. Hinton, 543 F.2d 1002, 1010-
12 (2d Cir. 1976), cert. denied, 429 U.S. 980, 1051, 1066, and 430 U.S. 982 (1977);
United States v. Marion, 535 F.2d 697, 702 (2d Cir. 1976); United States v. Capra,
501 F.2d 267, 275 (2d Cir. 1974), cert. denied, 420 U.S. 990 (1975); United States
v. Rizzo, 491 F.2d 215, 217 (2d Cir.), cert. denied, 416 U.S. 990 (1974).

' 592 F.2d 1219 (2d Cir.), cert. denied, 442 U.S. 919 (1979).
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We believe that at most Manfredi requires us, in deter-
mining whether to admit a wiretap obtained by a state
officer acting under a state court order issued pursuant
to a state statute, to apply only those more stringent
state statutory requirements or standards that are de-
signed to protect an individual's right of privacy, as
distinguished from procedural rules that are essentially
evidentiary in character. 295

Thereafter, the Manfredi rule, with the Sotomayor amendment,
continued to be applied by the Second Circuit, but again always
with the result that state law was never applied so as to exclude
evidence otherwise admissible under federal law.96

In United States v. Aiello,2 97 the Manfredi rule, even as mod-
ified by Sotomayor, again encountered some turbulence, for the
facts revealed evidence obtained from a state wiretap in violation
of state requirements designed to protect privacy interests.-38 Once
again, however, the Second Circuit amended the rule in lieu of
excluding the evidence. Although there was no indication that
state law permitted such a result, the court determined that

when the more stringent requirements result from new
state laws governing evidence-gathering, and when the
state officer, prior thereto, relies in good faith on pre-
existing less stringent state court interpretations, we will
not apply the new interpretations retroactively, at least
when to do so would not serve the interests of justice.21

In its most recent decision in this area, the Second Circuit once
again invoked the Aiello nonretroactivity exception to admit ev-
idence obtained in violation of state law.300 Thus, despite the rule
announced in Manfredi, the Second Circuit has managed for fif-
teen years since never actually to rule nonconsensual eavesdrop-

Id. at 1225 (footnote omitted).
United States v. Vazquez, 605 F.2d 1269, 1275-76, 1280 n.26 (2d Cir.), cert.

denied, 444 U.S. 981 (1979), and 444 U.S. 1019 (1980).
29 771 F.2d 621 (2d Cir. 1985).
- 1d. at 627.
- Id. (citations omitted).

3W United States v. Spadaccino, 800 F.2d 292, 296-97 (2d Cir. 1986).
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ping evidence inadmissible solely for a failure to comply with
state law requirements.

The second approach to evidence derived from state noncon-
sensual eavesdropping is that taken by the First Circuit. In United
States v. Mora,30 the court stated that wiretap warrants issued
by state courts and executed by state officers need only meet
federal law requirements for admissibility in a federal prosecu-
tion.10 2 In that case, however, the court perceived no distinction
between the requirements of federal and state law,303 so future
cases may produce modifications to this rule.

The third approach is that taken by the Tenth and Eleventh
Circuits. Decisions in those circuits have held that federal law
determines the admissibility of evidence in federal prosecutions.
However, Title III itself requires deference to state law in deter-
mining the validity of nonconsensual eavesdropping warrants
obtained in state courts pursuant to state law. 3 4 This conclusion
is premised upon sections 2518(10)(a)(i) 05 (providing for the sup-
pression of evidence of communications "unlawfully inter-
cepted"), 2517(3) 306 (providing for the introduction of evidence
of communications "intercepted in accordance with this chap-
ter"), and 2516(2)307 (requiring state nonconsensual eavesdropping
to conform to both the requirements of Title III and of state
statutes). The analysis has been that, by virtue of the incorpo-
ration of state law in section 2516(2), nonconsensual eavesdrop-
ping pursuant to a state warrant that fails to meet state
requirements constitutes an "unlawful intercept[ion]" (requiring
suppression under section 2518(10)(a)(i)) and has not been "in-
tercepted in accordance with this chapter" (the test for admissi-
bility under section 2517(3)).308

' 821 F.2d 860 (1st Cir. 1987).
Id. at 863.
Id. at 863 n.3.

-' United States v. Domme, 753 F.2d 950, 955 n.4 (I1th Cir. 1985); United States
v. Bascaro, 742 F.2d 1335, 1346-47 (l1th Cir. 1984), cert. denied, 472 U.S. 1017
and 1021 (1985); United States v. McNulty, 729 F.2d 1243, 1266 (10th Cir. 1983)
(en banc).

18 U.S.C. § 2518(10)(a)(i) (1982).
3- 18 U.S.C. § 2517(3) (1982 & Supp. IV 1986).

18 U.S.C. § 2516(2) (1982 & Supp. IV 1986).
See McNulty, 729 F.2d at 1264.
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Ultimately, the three approaches outlined above may converge
into a single, consistent rule of law. The second and third ap-
proaches share the common foundation that federal law dictates
the conditions of admissibility of evidence in a federal prosecu-
tion. They differ only in the third approach's interpretation of
the requirements of a federal statute. Moreover, the first ap-
proach, that taken by the Second Circuit, may find some ana-
lytical basis by the adoption of the statutory construction of Title
III advanced by the Tenth Circuit in the third approach. Finally,
even the Tenth Circuit, in fashioning the third approach, ex-
pressed approval for the Second Circuit's distinction in
Sotomayor30 9 between state requirements designed to protect pri-
vacy interests and those designed to preserve evidence.320

Some have argued that there is a trend in the federal courts
toward suppressing evidence obtained by means of electronic sur-
veillance in violation of state law."' A closer examination of the
cases in this area reveals that only the Second Circuit has sug-
gested that electronic surveillance evidence should be excluded
other than when required by the federal constitution or Title III.
Moreover, the deferential approach to state law taken by the
Second Circuit is fraught with exceptions and may ultimately re-
veal itself to be premised on a construction of a federal statute.

In fact, it should be apparent from the decisions surveyed in
this Part that the federal courts generally do not exclude evidence
in federal prosecutions solely because the evidence was obtained
in violation of state law. Nevertheless, the law in this area is in
an unsatisfactory and disorderly state. When federal courts have
refused to suppress evidence on the basis of state law, there has
rarely been any analysis of the considerations underlying such a
decision. Instead, there has been substituted a misplaced reliance
upon Elkins v. United States. 12 Moreover, there remains the un-
tenable exception for arrests first announced in United States v.
Di Re,313 as well as inconsistencies among the federal circuits in

United States v. Sotomayor, 592 F.2d 1219, 1225-27 (2d Cir.), cert. denied, 442
U.S. 919 (1979). See supra notes 294-95 and accompanying text.

3.. McNulty, 729 F.2d at 1265-66.
3 See, e.g., Note, supra note 283, at 1717-18, 1751-52.
3.2 364 U.S. 206 (1960).
3.3 332 U.S. 581 (1948); see supra notes 229-49 and accompanying text.
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their attempts to flesh out basic principles. These incongruities
and other difficulties are byproducts of a piecemeal development.
An integrated approach to the issue is needed. The tools for that
approach-an understanding of the present state of the law and
of the history of the application of state law to questions of
admissibility of evidence in federal prosecutions-have been ex-
amined in this Part. What follows is an attempt to provide such
a cohesive proposal.

III. A RECOMMENDED SOLUTION

One can make a very persuasive argument that evidence ob-
tained in conformity with federal law, but in violation of state
law, should be excluded from federal prosecutions. If a state, by
judicial construction of its state constitution or otherwise, places
greater restrictions upon law enforcement than those to be found
in federal law, it is surely for the purpose of providing its citizens
with greater protections against government. The exclusion by
state courts of evidence obtained in violation of these restrictions
is manifestly for the purpose of compelling government agents to
conduct themselves within the acceptable, state-defined perime-
ters.

If, however, police officers know that such tainted evidence
will be received in federal prosecutions, then the state's object of
deterring such unlawful government activity is compromised.' 4 By
admitting such evidence, federal courts may actually encourage
state and local officers to violate the law of their own jurisdic-
tions," 5 a result that is understandably objectionable.3 16 By func-
tioning as repositories for such evidence, federal courts have also
been accused of suffering a loss of judicial integrity. 1 7 The ad-
mission of such evidence in federal prosecutions presumably frus-
trates state courts and lawmakers and thus creates a divisiveness
inconsistent with notions of comity and federalism.M8

1,4 Ziegler, supra note 14, at 251-52; Note, supra note 283, at 1741-47.
"I Ziegler, supra note 14, at 252, 254.
316 See, e.g., United States v. Scolnick, 392 F.2d 320, 327 (3d Cir.) (Freedman,

J., dissenting) (federal courts should not "lend encouragement to the violation by
state officers of the laws which control their conduct"), cert. denied, 392 U.S. 931
(1968).

, Ziegler, supra note 14, at 252-54; Note, supra note 283, at 1741-47.
"' Ziegler, supra note 14, at 253-54; Note, supra note 283, at 1747-51.
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Yet, the proponents of a federal exclusionary rule for violations
of state law have overstated their case. Deterring unlawful police
conduct does not require the exclusion of tainted evidence in
every case. It is sufficient if the chance of exclusion is great
enough to cause police officers to avoid the risk of using unlaw-
ful methods. 3 9 When police officers, particularly state and local
officers, are engaged in the process of gathering evidence, they
frequently do not know whether such evidence will end up in a
federal or state prosecution. 320 They cannot predict the final fo-
rum with sufficient accuracy to warrant the risk of contravening
state restrictions. Accordingly, one court has concluded that the
likelihood that the admission of such evidence would encourage
state officers to violate state law is "too remote" to justify the
exclusion of such evidence. 32 1 Moreover, the assumption that cer-
tain cases will end up as federal prosecutions precisely because
the evidence has been, or will be, suppressed in state court pre-
sumes that federal prosecutors will not act in good faith in the
execution of their charging policies. 3

22 In any event, the admission
of such evidence in federal prosecutions does not leave states
powerless to enforce their own laws. In addition to suppressing
the evidence in state prosecutions, states may provide for civil,
criminal, or administrative sanctions against the offending offi-
cers,3 23 although there is certainly much question about the effi-
cacy of such alternatives. 324

319 Theis, supra note 14, at 1059.
3- See Corr, supra note 14, at 1229; Theis, supra note 14, at 1065-66.
32 United States v. Cella, 568 F.2d 1266, 1280 (9th Cir. 1977).
- See United States v. Pforzheimer, 826 F.2d 200, 204 (2d Cir. 1987).

321 See, e.g., United States v. Rickus, 737 F.2d 360, 364 (3d Cir. 1984); United
States v. Shaffer, 520 F.2d 1369, 1372 (3d Cir. 1975), cert. denied, 423 U.S. 1051
(1976).

-2 See, e.g., Barnett, Resolving the Dilemma of the Exclusionar Rule: An Ap-
plication of Restitutive Principles of Justice, 32 EMoRY L.J. 937 (1983); Schroeder,
Deterring Fourth Amendment Violations: Alternatives to the Exclusionaty Rule, 69
GEO. L.J. 1361 (1981); Comment, The Tort Alternative to the Evchsionary Rule in
Search and Seizure, 63 J. CRUi. L., CnuNowo Y & PoucE Sci. 256 (1972). In
addition to the general problems associated with curtailing police misconduct by such
sanctions, it is also the case that, by virtue of the supremacy clause of the United
States Constitution, U.S. CONST., art. VI, cl. 2, states may not apply sanctions to
federal officers for acts done pursuant to their official authority. In re Neagle, 135
U.S. 1, 68-70 (1890); Baucom v. Martin, 677 F.2d 1346, 1351 (l1th Cir. 1982);
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Independent of the practical consequences of admitting the
tainted evidence in federal prosecutions, the principles of judicial
integrity and comity are, at least in this context, insufficiently
substantial to justify a federal exclusionary rule to enforce state
law. Judicial purity has never been such an overriding principle
as to mandate the exclusion of all illegally-obtained evidence, as
is apparent from the absence of any exclusionary rule for evi-
dence illegally obtained by private parties325 and from the impo-
sition of standing requirements as preconditions to motions to
suppress evidence. 326 The cost of excluding reliable evidence rel-
evant to determining the accuracy of criminal charges should be
sufficiently weighty to cause federal courts to pause before in-
voking the exclusionary rule to remedy violations of federal law._27

The reluctance of federal courts to suppress relevant evidence
should be heightened when the interest advanced by suppression
is not recognized in federal law but is rather that of a state. To
be sure, furtherance of the state interest is consistent with notions
of comity, but "where important federal interests are at stake,
as in the enforcement of federal criminal statutes, comity
yields. ' 328 Thus, for example, United States courts will not sup-
press evidence obtained in a foreign country solely on the ground
that it was acquired in violation of the laws of that foreign
country. 329

Proponents of a federal exclusionary rule for violations of state
law may argue for a compromise rule of exclusion, applicable to
state, but not federal, investigations. This could be fashioned in

Clifton v. Cox, 549 F.2d 722, 728 (9th Cir. 1977). The same authority would also
undoubtedly prevent state courts from enjoining state officers from supplying evidence
obtained in violation of state law to federal prosecutors for use in federal criminal
proceedings. See Note, Expanding State Constitutional Protections, supra note 14, at
205-07.
-15 Burdeau v. McDowell, 256 U.S. 465 (1921).
12 See supra notes 36-43 and accompanying text.
3 E.g., Lopez v. United States, 373 U.S. 427, 440 (1963).
"I United States v. Gillock, 445 U.S. 360, 373 (1980) (refusing to recognize, in

federal prosecution, state legislative privilege).
-'9 United States v. Morrow, 537 F.2d 120, 140 (5th Cir. 1976), cert. denied, 430

U.S. 956 (1977); Stonehill v. United States, 405 F.2d 738, 743 (9th Cir. 1968), cert.
denied, 395 U.S. 960 (1969). See also SLTzBuRG, ScamNsi & Scm.uraR, MIuTARY
RuLn s oF EVIDENCE MAMUAL 199-200 (2d ed. 1986).
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one of two ways. First, given the interests of each government
in determining the lawful perimeters of investigations of viola-
tions of its respective criminal laws, federal courts could suppress
evidence obtained in violation of state law only when the inves-
tigation was undertaken for suspected violations of state, but not
federal, law. Second, given the interests of each government in
controlling the actions of its own law enforcement agents, federal
courts could suppress evidence obtained in violation of state law
only when the unlawful acquisition of evidence was accomplished
by state, but not federal, officials.330

Such modified proposals are flawed in several respects. First,
each of these proposals requires the abandonment of the principle
that state citizens are consistently guaranteed the safeguards pro-
vided by state law. If those rights may be infringed by federal
officers or in the course of federal investigations, then they are
hardly guarantees. 33' After all, a citizen whose state constitutional
rights have been violated is not likely to be appeased by the
knowledge that the intrusion was accomplished by federal officers
or during the course of a federal investigation.3 12

Second, the distinctions drawn in the modified proposals are
impracticable. Substantive federal criminal jurisdiction has ex-
panded to the point where there is a tremendous overlap with
state criminal jurisdiction.3 33 Consequently, the theoretical distinc-
tion between investigations of state crimes and those of federal
crimes is often illusory in practice. 3 4

'-'* For just such a proposal, see Note, supra note 218. See also supra notes 186-
200 and accompanying text.

1-., See Theis, supra note 14, at 1069-70.
3 Cf. Elkins v. United States, 364 U.S. 206, 215 (1960); Ziegler, supra note 14,

at 250-51.
333 See Miner, Federal Courts, Federal Crimes, and Federalism, 10 HARv. J.L. &

PuB. PoL'Y 117 (1987).
334

With the extensive overlap between federal and state offenses, an officer
may be aware that he is investigating both state and federal offenses.
As a policeman, not a prosecutor, he is, however, in no position, es-
pecially at an early stage of the investigation, to make a decision that
he will treat his investigation as federal or state in nature and guide his
conduct according to one (or the other) set of guidelines that may be
in conflict with another.

Theis, supra note 14, at 1066. See also Corr, supra note 14, at 1229.
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A great deal of difficulty also accompanies any attempt to
administer the distinction between federal officers and state of-
ficers. The overlap between federal and state criminal jurisdiction
has fostered a great deal of cooperation among federal and state
law enforcement agencies. 335 Consequently, much law enforcement
activity is neither exclusively federal nor state, and application of
a rule to "state" investigations would raise the same problem of
characterization that plagued the federal courts under the silver
platter doctrine, 336 that is, how should the courts treat joint in-
vestigations by federal and state officers. Should any state in-
volvement be sufficient to trigger the requirements of state law?
Should any federal involvement be sufficient to avoid the require-
ments of state law? Or should the courts engage in the frequently
difficult task of determining whether the investigation is predom-
inantly state or federal? Moreover, when state officers are as-
signed to work under the direction of federal officers (as in the
hypothetical situation which opened this Article) or are following
the instructions of federal prosecutors, should they be character-
ized as agents of the federal or state government? Finally, the
distinction between federal and state officers could resurrect the
problem of collusion. In order to avoid the requirements of state
law, investigative conduct could be structured so as to avoid state
officer participation in the conduct proscribed by state law. In
short, any rule that attempts in some fashion to distinguish be-
tween federal and state investigations would, under modern con-
ditions, encounter significant difficulties in actual practice.

In any event, whether in a complete or compromised form, the
notion of a federal exclusionary rule based upon state law should
be rejected. The first and most fundamental objection is that,
with regard to evidentiary rules in federal prosecutions, such a
rule requires the abandonment of the principle of federal auton-
omy. Beginning in 1851, the federal courts embarked upon a
course that, by refusing to follow state rules of evidence in fed-
eral prosecutions, contributed significantly to the establishment of

"I See, e.g., United States Attorney General Order No. 951-81 (July 21, 1981)
(requiring each United States Attorney to establish a Law Enforcement Coordinating
Committee to coordinate joint federal, state and local law enforcement).

116 See supra notes 202-215 and accompanying text.
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the federal court system as an independently powerful institu-
tion. 337 Had the courts chosen the alternative path of conformity
to state law, federal criminal practice would have been frag-
mented and subservient to the commands of state law. Histori-
cally, the federal courts have generally been at or near the
forefront in establishing rules of evidence and constitutional crim-
inal procedure which have enhanced the rights of those subjected
to government investigation and prosecution.33 8 One may question
whether the federal courts would have possessed the political and
psychological wherewithal to accomplish as much if federal crim-
inal procedure and evidentiary rules had been tied to their state
counterparts.

Presently, the conservative impact upon the United States Su-
preme Court has permitted the laws of several states to surpass
federal law in the advancement of the rights of the criminally
accused.339 As a result, some would have federal courts bound
by such state rules. 340 That recommendation is tremendously
shortsighted. Those who propose such a recommendation do so,
as one commentator has noted in a similar context, "because
they smell the scent of a preferred result. ' 34' For some, the pres-
ent cast of the United States Supreme Court may be a temporary
political problem, but the solution hardly lies in a structural blow
to the federal courts, depriving them of their autonomy in crim-
inal prosecutions. In the criminal field, a potent and independent
federal court system has proven, and will continue to prove, to
be too important to justify any such tampering. Beginning in
1851 with United States v. Reid,342 the federal courts took the
opportunity to reject the mandatory influence of state rules of
evidence. In a more specific context, the question of a federal
exclusionary rule based upon state law presents the very same
opportunity and, for the same reasons, should produce the very
same result.

311 See supra notes 126-68 and accompanying text.
331 See supra notes 5-11 and accompanying text.
.19 See supra notes 29-100 and accompanying text.
1 See, e.g., Ziegler, supra note 14; Note, supra note 218; Note, supra note 283.
'4 Bradley, supra note 118, at 1101.

53 U.S. 361 (1851).
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Second, the mandatory incorporation of state law into the fed-
eral criminal justice system frustrates the need for uniformity.
There is an "important need for uniformity in federal law, ' ' 43

particularly with regard to the federal rules of evidence in crim-
inal cases. 344 A rule which conditions the admissibility of evidence
in a federal prosecution upon satisfaction of state law incorpo-
rates into the federal system all the variety and inconsistency of
the several state systems and is thus unacceptable . 45

The third reason for rejecting a federal exclusionary rule based
upon state law is that it unjustifiably delegates to the states the
authority to dictate the terms of enforcement of federal criminal
laws. Whenever the rights of criminal defendants are extended in
such a way as to make law enforcement more difficult, there is
a potential social cost in decreased crime detection and preven-
tion. A rational legal system thus attempts to balance a tolerable
level of government intrusiveness into the lives of its citizenry
against a tolerable level of crime.3 46

In that regard, the federal criminal justice system, with limi-
tations on law enforcement established by the federal constitu-
tion, statutes, and rules, is self-contained, Without any
modifications supplied by state law, federal law has already struck
a balance between the competing interests of citizen liberty and
effective law enforcement. If a state alters that balance by af-
fording greater rights for criminal defendants, it does not nec-
essarily follow that the resulting balance is superior to the
exclusively federal alternative. Perhaps more importantly, given
the variables that may influence the balance in the several states-
including, for example, the extent of criminal activity and the
extent of police overreaching-it certainly is not necessarily the
case that the optimum balance for a state criminal justice system
will be equally effective in the federal system. A rule which re-
quires the exclusion of evidence in federal prosecutions obtained
in violation solely of state law imposes upon the federal criminal

Michigan v. Long, 463 U.S. 1032, 1040 (1983).
'A' See supra notes 126-74 and accompanying text.
14, See United States v. Pforzheimer, 826 F.2d 200, 204 (2d Cir. 1987).
w It is manifestly facile to suggest that citizen liberty always outweighs the interest

of effective law enforcement. Such an equation, pushed to its logical end, does not
even allow for law enforcement to function.
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justice system all of the vagaries that may be produced by state
law. 347 Legitimate federal law enforcement concerns may thus be
frustrated by law made without contemplation or appreciation of
such concerns.

It is no solution to this problem to suggest that federal courts
may selectively incorporate appropriate state laws as a condition
of federal admissibility. It is difficult to conceive of what criteria
federal courts could utilize to exercise such discretion. The situ-
ation contemplated would only arise when the right provided by
state law is not recognized by federal law. Thus, federal law
would provide no guidance as to which state-based rights were
deserving of a federal exclusionary remedy. Selective incorpora-
tion could thus only function in the unlikely event that federal
courts were willing and able to perform the essentially legislative
function of adopting those state laws which they deemed to be
worthy of federal recognition. Moreover, selective incorporation,
by refusing to supply a federal exclusionary remedy for some
violations of state-based protections, would undercut the princi-
ples of deterrence, comity, and judicial integrity which supposedly
mandated the federal exclusionary remedy in the first instance. 5

It is equally nonresponsive to the problem to suggest that Con-
gress may specify those instances in which state law is not to be
afforded the exclusionary remedy. Given the tremendous variety
of state laws in this area,349 it is entirely unrealistic to expect
Congress to act with the necessary alacrity and specificity to pro-
vide any real direction to the federal courts. Moreover, it is at
least as feasible to impose upon Congress the burden of speci-
fying those circumstances in which state lav is to be afforded a
federal exclusionary remedy, and the presumption in favor of
admission is plainly more responsive to federal interests.

7 The point is not that states necessarily produce undesirable laws. It is rather
that they rarely if ever have as their objective what would be best at the federal
level, and that they may sometimes even fail to meet their objective of achieving
what would be best at the state level. Moreover, given the fact that many state
judges are elected, as well as the relative ease with which state constitutions may be
amended, see Shapiro, supra note 20, at 654, state law may be expected to be more
volatile than federal law.

See supra notes 314-18 and accompanying text.
--9 See supra notes 31-100 and accompanying text.
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The fourth reason for federal courts to admit evidence obtained
in violation solely of state law is that exclusion would require
federal courts to engage in the difficult task of determining state
law. Of course, federal courts routinely determine and apply state
law in civil cases when federal jurisdiction is based upon diversity
of citizenship. 350 However, the development of state law affording
criminal defendants greater rights than those provided by federal
law is of relatively recent vintage, and many states have yet to
address the possibility of variations between state and federal law
in a variety of criminal procedural contexts. Thus, federal courts
frequently would be faced with the extremely onerous task of
determining state law without any available state precedent. 3

1
, The

task may be all the more impossible when the source of potential
state dissent is a state constitutional provision worded similarly
or identically to its parallel federal constitutional provision. 52 In
the absence of state judicial construction, on what basis is a
federal court to determine that a state constitutional section is to
be interpreted differently than its virtually identical federal coun-
terpart? It would thus frequently be impossible even to address
state law without intruding into areas best left to state courts.
As a result, one court has ironically summoned notions of comity
as support for its decision not to provide a federal exclusionary
remedy for official violations of state law in the gathering of
evidence.3 53

The fifth and final reason for federal courts to refuse to ex-
clude evidence obtained in violation solely of state law is that
such an exclusionary rule, if made applicable to the actions of
federal investigators, would place unrealistic burdens upon such
officers. For an exclusionary remedy to function as an effective
conditioner of official behavior, it must be applied in contexts
when police officers can reasonably be expected to know and
understand the limitations the law places upon their methods. 3

1
4

3- See 28 U.S.C. § 1652 (1982); Erie R.R. v. Tompkins, 304 U.S. 64 (1938).
311 See Theis, supra note 14, at 1074 n.104. See also Michigan v. Long, 463 U.S.

1032, 1039 (1983).
352 See supra notes 20-22 and accompanying text.
313 United States v. Pforzheimer, 826 F.2d 200, 204 (2d Cir. 1987).
1-" Note, supra note 218, at 364-65. See also Whitebread, supra note 30, at 472-

73.
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Requiring federal officers to assimilate and obey not only the
intricate body of federal law but also the laws of the states in
which they operate would be unreasonably demanding. 3 "

CONCLUSION

The advent of state laws providing criminal defendants with
greater rights than those furnished by federal law has presented
federal courts with the question of whether evidence obtained in
violation of such state laws, but in compliance with federal law,
should be suppressed in federal prosecutions. Some commentators
sympathetic to such state efforts and practitioners in federal courts
have understandably urged that the courts endorse such efforts
with a federal exclusionary remedy. Yet the question is not a new
one. In a broader context, the proper role of state law in deter-
mining the admissibility of evidence in federal prosecutions has
been before the federal courts since at least the middle of the
nineteenth century. During that time, the growth and contribu-
tions of the federal judiciary have corresponded with the devel-
opment of a uniform body of federal law, independent of state
law, covering the admissibility of evidence in federal prosecutions.
The justifications for that development are no less relevant today,
and no retreat need be sounded from these principles. Moreover,
the intrusion of state law upon the process by which federal
criminal statutes are enforced is equally undesirable. In this mat-
ter, the interest of maintaining the control of federal institutions
over their own destinies mandates, in the absence of congressional
action to the contrary, the disregard of state law as a condition
of admissibility in federal criminal cases.356

"I See Corr, supra note 14, at 1229. Cf. Theis, supra note 14, at 1070.
-16 This Article addresses the question of whether federal courts should exclude

evidence in criminal cases obtained in violation solely of state law, and suggests that
they should not do so. If one were to take the contrary position on this question,
one would then have to confront a remaining issue, namely, whether federal courts
have the power to exclude evidence obtained in violation of state law.

In California v. Greenwood, 108 S. Ct. 1625, 1631-32 (1988), the Court ruled that
expectations of privacy created by state law do not create rights enforceable under
the fourth amendment or the due process clause of the fourteenth amendment to
the United States Constitution. Greenwood did not present the question of exclusion
of evidence in a federal prosecution on the basis of state law, because, even under
state law, no exclusionary remedy was permitted. Id. at 1630. (For a discussion of



GEORGIA LAW REVIEW

the elimination of exclusionary remedies for violation of rights based exclusively upon
California law, see supra note 102.) Nevertheless, the defendant, invoking the federal
exclusionary remedy for violations of the federal constitution, sought to incorporate
into the federal standard of "reasonable expectation of privacy," see supra notes 36-
63 and accompanying text, expectations created by state law. The Court rejected the
notion that federal constitutional law incorporates rights created by state law. Green-
wood, 108 S. Ct. at 1630-31. Thus, it appears unlikely that federal courts may utilize
the federal constitution as a source of power to exclude evidence obtained in violation
solely of state law.

A more promising source of such authority might be the supervisory power of the
federal courts. On several occasions, the Court has exercised its "supervisory power"
to suppress evidence even though exclusion of the evidence was not constitutionally
required. E.g., Elkins v. United States, 364 U.S. 206 (1960); Mallory v. United
States, 354 U.S. 449 (1957); McNabb v. United States, 318 U.S. 332 (1943). And
the Advisory Committee Notes to FED. R. Evm. 402 seemingly approve of Mallory
as being consistent with Rule 402. On the other hand, the Court has more recently
taken a dim view of the use of supervisory power to suppress evidence, holding that
the supervisory power of the federal courts may not be utilized to exclude evidence
seized in violation of the rights of one other than the defendant, United States v.
Payner, 447 U.S. 727, 733-37 (1980), nor to reverse a conviction for the purpose of
sanctioning prosecutorial misconduct that constituted harmless error, United States v.
Hasting, 461 U.S. 499, 504-09 (1983).

The question of whether federal courts possess supervisory power to exclude evi-
dence obtained in violation solely of state law is plainly a microcosm of the broader
question of the existence and scope of the supervisory power of the federal courts.
For an excellent discussion of this more extensive issue, see Beale, Reconsidering
Supervisory Power in Criminal Cases: Constitutional and Statutory Limits on the
Authority of the Federal Courts, 84 CoLum. L. REv. 1433 (1984).
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