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'THE PROPOSED EUROPEAN UNION CONSTITUTION - WILL
IT ELIMINATE THE EU'S DEMOCRATIC DEFICIT?

Stephen C. Sieberson*

I. INTRODUCTION

Throughout its first half-century the European Union has been the subject of an
ongoing and vigorous discussion as to its form.' For a 17-month period beginning on
February 26, 2002, that discussion was carried out in the grandest manner possible -
a constitutional convention. On July 18, 2003, the European Convention completed
its work and released its Draft Treaty Establishing a Constitution for Europe. This
document is now under examination, and it will be further debated in a lengthy
approval and ratification process whose successful conclusion is by no means
assured.3

* Adjunct Professor of Law at the University of Oregon School of Law. The author has previously
taught at the University of Washington School of Law, Seattle, at the Faculty of Law, Erasmus University,
Rotterdam, and at the Faculty of Law, University of the Netherlands Antilles, Curagao. The author wishes
to thank John Adamson, Elizabeth Vasiliades, Adele Ridenour and Brian Haaland for their excellent
research assistance in the preparation of this article, and he expresses his gratitude to the administration of
the University of Oregon School of Law for the financial grant that supported this research.

The European Union is the latest name for the organization that has been known as the European
Coal and Steel Community, the European Atomic Energy Community, the European Economic
Community and the European Community. Although it is still appropriate to refer to the European
Community in relation to much of the body's activity, the name European Union is now in general use.
For convenience, this article will simply refer to the entity as the European Union, the EU or the Union,
although quoted material or historical references may use other labels. The major treaties establishing the
European Union are the Treaty Establishing the European Economic Community, March 25, 1957, 1957
O.J. (C 340) 173 [hereinafter EC Treaty or TEC], and the Treaty on European Union, Feb. 7, 1992, 1992
O.J. (C 191) I [hereinafter TEU], each of which has been amended to its most current version by the
Treaty of Nice Amending the Treaty On European Union, the Treaties Establishing the European
Communities and Certain Related Acts, Feb. 26, 2001, 2001 O.J. (C 80).

2 Draft Treaty Establishing A Constitution For Europe, July 18, 2003, 2003 O.J. (C 169) 1
[hereinafter Draft Constitution].

3 In fact, the Intergovemmental Conference (IGC) that has been convened to review the Draft
Constitution was unable to approve the Convention's final version at the summit meeting held in Brussels
in December, 2003. As of the publication of this article, it has been left to upcoming sessions of the IGC
to reach a consensus and refer the document to the Member States for ratification. Thomas Fuller, Split on
Weighted Voting Sinks EU Charter Talks, Int'l Herald Trib., Dec. 15, 2003, at 1. Developments at the
December 2003 meetings, including the unresolved issues that caused the summit to adjourn without
approving the Constitution, will be referenced at several points in this article.
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There are many ways to view the Draft Constitution. It may be seen essentially
as an attempt to clarify and improve the institutional structure of the European
Union. It may be considered as a vehicle to redefine the relationship between the
Union and its expanding group of Member States. Or it may be analyzed as a
ground-breaking document with the potential to stimulate the creation of a new
federation, a United States of Europe. These approaches and others will be addressed
in this article, but the particular focus will be the extent to which the Draft
Constitution resolves the long-standing concern over the EU's "democratic deficit."

The democratic characteristics of the European Union have been under scrutiny
from its inception, but the term "democratic deficit" has generally been attributed to
David Marquand, whose 1979 book Parliament for Europe was published just as the
first elected European Parliament was about to convene.4 Marquand, who had served
as a member of the British Parliament and as an EC Commission official, argued that
further European integration should not be pursued unless the democratic
accountability of Community institutions could be ensured. He contended that a
proposed end to unanimous voting on the Council would rob the democratically
legitimate Member States of their power of oversight, and a "democratic deficit"
would result unless the European Parliament were to fill the void. 5 In the ensuing
years a wide variety of criticisms of the EU have been expressed in terms of such a
deficit, and the phrase has resonated among politicians and scholars alike.

Concerns over democratic legitimacy and the perceived deficit have permeated
recent discussions on the future of the European Union, and they have served as
motivating factors for the Constitutional Convention. When the Commission
published its seminal White Paper on European Governance in 2001, it based its
sweeping proposals for EU institutional reform on "principles of good governance,"
including openness, participation and accountability. 6 These principles were
described as the underpinning of democracy, not only for the Member States, but
also for the Union.7 Later that year, the European Council met in Laeken, Belgium,
and issued its Declaration on the Future of the European Union.8 The Laeken
Declaration noted that the EU "derives its legitimacy from the democratic values it
projects, the aims it pursues and the powers and instruments it possesses" as well as
from its "democratic, transparent and efficient institutions." 9 Nevertheless, the
document set forth a lengthy list of questions illustrating the need to "increase the
democratic legitimacy" of the EU's institutions.' ° These questions were intended to
serve as themes for the Constitutional Convention, which the Declaration mandated
to begin in 2002.11

As its title indicates, this article will analyze the Draft Constitution to determine
whether it offers institutional and procedural improvements of sufficient scope to

4 David Marquand, Parliament for Europe (1979).
Id. at 64-66.

6 European Governance: White Paper from the Commission to the European Council, COM (01)

428 final at 10 (July 25, 2001) [hereinafter White Paper].
7 Id.
8 Laeken Declaration on the Future of the European Union, in Presidency conclusions, European

Council meeting in Laeken 14 and 15 December 2001, SN 300/01, Annex I at 19, 20 (December 15,
2001), available at http://ue.eu.int/pressData/en/ec/68827.pdf [hereinafter Laeken Declaration].

9 Id. at 22-23.
'o Id. at 23.
" Id. at 24-26.

[Vol. 10



THE PROPOSED EUROPEAN UNION CONSTITUTION

eliminate or even substantially reduce the European Union's democratic deficit.
Such an analysis presumes that the deficit can be defined, but a review of the
extensive literature on the subject reveals that a comprehensive catalog of deficit
theories has not yet been written. This article will attempt to provide a useful
framework for the subject and sufficient detail to support the critique of the Draft
Constitution.

As background, Part II of this article will explore in broad terms whether it is
possible to describe an ideal structure for a democratic European Union, and whether
that structure should follow the pattern of an intergovernmental organization, a
federal state, or something else. Parts III and IV will describe the range of
democratic deficit theories that have been advanced by critics who demand that the
Union must be more democratic than it is at present. In Part III the emphasis will be
on identifying the sources of popular dissatisfaction with the EU system overall,
while Part IV will focus on particular institutions within the EU and the Member
States. Alongside the criticisms in Part IV, there will also be a variety of suggestions
for improving the Union and an analysis of what the Draft Constitution would
accomplish toward that end. Part V will review several issues raised by the
Convention and the Draft that are not focused on particular EU institutions, and it
will assess whether the Constitution as a whole would eliminate the democratic
deficit.

II. THE BASIC FORM OF THE EU - WHAT TYPE OF POLITY SHOULD IT
BE?

If the European Union may be criticized for its democratic deficit, the criticism
carries with it two underlying assumptions. The first is that the EU should be
democratic - an actual democracy of some sort. The second is that it should be
possible to describe and elaborate the form of that democracy. 12 Several suggested
structures will be reviewed, but first, some basic challenges must be addressed.

A. Challenges in Selecting a Form

Any exercise in constitution-making must deal with the notion that there is an
ideal form of democracy. Whether described with reference to the Greek polis, the
New England town or the Westminster model, 13 the pure majoritarian government
"of the people, by the people, for the people" is proffered as a hope, an intention and
a goal. But in the world of reality this magnificent aspiration is exposed as no more
than a looming abstraction. Joseph Weiler states that "democracy can not exist in a

12 In his 1999 treatise on democracy, Albert Weale asserts that any "non-utopian" normative theory

of democracy "is committed to the position that 'ought implies can."' Christopher Lord, Assessing
Democracy in a Contested Polity, 39 J. Common Mkt. Stud. 641,644 (2001).

S
3The Westminster model (which originated in Great Britain about three hundred years ago)

concentrates power in the hands of cabinet ministers, and particularly the prime minister. The
central attribute of this model of government is the individual and collective responsibility of
ministers to Parliament (and of Parliament to the people).

W.T. Stanbury, Accountability to Citizens in the Westminster Model of Government: More Myth Than
Reality, at 6, Fraser Institute Digital Publication, at http://www.fraserinstitute.ca/admin/books/
files/westminster.pdf (Feb. 2003). For a useful historical analysis of the relationship between democracy
and sovereignty, see Michael Newman, Democracy, Sovereignty and the European Union, at 4-15 (1996).
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modem polity" as it might in the ideal community. 14 Yves Meny has branded
Lincoln's famous Gettysburg phrase as a highly "misleading" motto that has
unfortunately come to define "the ideal form of democracy conceived by citizens., 15

Giandomenico Majone has characterized the "pure majoritarian" model of
democracy as one standard against which the European Union's democratic
credentials will invariably be found wanting. 16 But Meny insists that it is not only the
EU that comes up short: "All of today's democracies are 'impure." ' 17 He contends
that the EU's democratic credentials are no worse than those of countries who have
avoided such criticism, and observes that the American bureaucracy "attracts no less
hatred and anger than the Brussels bureaucracy."' 18

Failure to attain the ideal arises from the practical fact that democracies are
institutions created by finite human beings operating under the constraints of culture,
geography, time and the politics of the moment.' 9 For Europe, one of its defining
characteristics is its variety, from the rich diversity of ethnic and linguistic groups, to
the dramatic differences in climate and topography and the ever-changing economic
and geopolitical picture. Creating a widely accepted and stable system of
government for such a continent is no small task. The fact that there are different
governmental traditions within the EU only compounds the challenge. All of the
Member States are democracies, but in different forms. Jan Muller observes that "in
Britain, the Crown in Parliament is sovereign, in France, it is the state, representing
the sovereign people, and its common national will. Finally, in Germany, the
constitution is interpreted through the Constitutional Court as the final arbiter., 20

Eric Stein describes "the consensual (consociational) pattern in the Netherlands,
Belgium, Austria and Switzerland... the strong regionalism in Spain... [and] the
federal variants in Germany, Austria, Belgium, and Switzerland.",2 1 In the face of
these divergent approaches, and against the backdrop of Europe's broad diversity,
Yves Meny argues: "The legitimacy battle over who does what, at which level and
according to which rules will be with us forever., 22 He sees an EU that will never be
a "rational, well-ordered, uniform type of polity," but rather a system in constant

23motion. He asserts that "we have to accept changes, disparities and differencesover time and space, and not consider this a traumatic situation" and that the "Union

14 Joseph H.H. Weiler, The Constitution of Europe: "Do the New Clothes Have an Emperor?" and
Other Essays on European Integration, at 81 (1999).

15 Yves Mdny, De la democratie en Europe: Old Concepts and New Challenges, 41 J. Common
Mkt. Stud. 1, 3 (2003).

16 Giandomenico Majone, Europe's 'Democratic Deficit': The Question of Standards, 4 European

L.J. 5, 6 (1998). Majone classifies current democratic deficit arguments into four groups, based on the
underlying standards used: "Standards based on the analogy with national institutions; Majoritarian
standards; Standards derived from the democratic legitimacy of the Member States; [and] Social
standards." Id.

17 Mdny, supra note 15, at 3.
" Id. at 12.
19 Even the meaning of "democracy" is variable by era and location. "The very same word applies

to the Athenian government, to de Tocqueville's America, to the British or continental parliamentary
systems, to the new political systems emerging from the collapse of communism, etc." Mdny, supra note
15, at 10.

20 Jan Muller, Carl Schmitt and the Constitution of Europe, 21 Cardozo L. Rev. 1777, 1779 (2000).
21 Eric Stein, International Integration and Democracy: No Love at First Sight, 95 Am. J. Int'l L.

489, 521 (2001).
22 Mrny, supra note 15, at 12.
23 Id.
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can survive only by accepting-and organizing-these variations, be they beliefs, rules
or institutions. 24

Setting aside the ideal and embracing a flexible approach need not imply that
there are no measurable standards for democratic legitimacy in the European Union.
Joseph Weiler asserts that "democracy can be measured by the closeness,
responsiveness, representativeness, and accountability of the governors to the
governed., 25 In similar terms, Michael Newman writes that "non-governmental
opinion needs to be able to influence outcomes, expose injustice and incompetence,
and offer alternative policies based on information about current policy failures. 26

These are useful concepts, but still abstract. Newman acknowledges that "such
notions are exceedingly difficult to implement in practice in most political systems,
and that there are particular problems involved in applying them within the EU. 27

More concrete standards and measurements are called for, and Andrew Moravcsik
argues that in order to be fair, "any useful and realistic assessment of the EU's
democratic performance must be based on a comparison with the actual functioning
of national democracies. 28 In an elaborate analysis, Christopher Lord proposes two
methods of creating appropriate standards. First, he suggests that "benchmarks for
democratic performance used elsewhere [i.e., in other systems] should be adapted to
the specific case of the EU.",29 Second, he examines self-assessments and peer
reviews gleaned from a wide array of reports and other documents issued by the
various EU institutions. 30 Lord theorizes that further studies utilizing these two
approaches will yield "a series of grounded and discriminating assessments of where
in the EU's political system, and in relation to what democratic standards, problems
are most acute or solutions most developed. 31

B. Delegation and Democracy

One readily identifiable element of modern, functioning democracies is
delegation - the use of elected and appointed representatives to carry out the task of
governing as an alternative to direct action by the citizenry.32 There are two basic

24 Id.

25 Weiler, supra note 14, at 81.
26 Newman, supra note 13, at 173.
27 Id.
28 Andrew Moravcsik, The EU Ain't Broke, Prospect, Mar. 2003, at 38, 45 [hereinafter Moravcsik

2003].
29 Lord, supra note 12, at 645. These benchmarks include (1) distinguishing among "competing

models of Euro-democracy" offered by academics and practitioners, including majoritarian, consensus
and participatory classifications, (2) "identifying indices of democratic performance for each model," (3)
specifying "units of assessment," and (4) setting "standards of evidence." Lord, supra note 12, at 645-48.

30 Lord, supra note 12, at 648-56. A number of Lord's findings are referenced in Part IV of this
article.

"' Id. at 657.
32 Yves Mdny describes the "major intellectual shift" that occurred at the time of the American and

French Revolutions:
Up until these major political changes, there was a general consensus about, on the one hand, the
eminent quality of democracy (the best possible regime) and, on the other hand, its intrinsic
limitation (democracy, it was argued, unfortunately can work only in tiny states and cities). The
'miracle' resulted from the combination of the representative principle with the democratic principle
into something that was still called 'democracy', but had little to do with what the enlightenment had
in mind.
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types of delegation. At the first level, individuals are elected by popular (democratic)
vote to legislative bodies or executive positions, and these representatives carry out
their responsibilities with the knowledge that they will in due course be required to
stand again for election. At the second level, elected representatives appoint civil
servants who carry out executive, administrative and judicial tasks and are subject,
not to future elections, but to rules of administrative procedure and standards of good
behavior.33 It is this second type of delegation that engenders most of the debate
about the democratic legitimacy of any system of government, and the European
Union in particular.

Delegation to administrative agencies is both widespread and functional. Peter
Lindseth has commented that "[tihe practice of delegation is so common in modem
administrative states that one could probably describe it as 'universal." 34 Likewise,
Giandomenico Majone asserts that "the pure majoritarian model of democracy is the
exception rather than the rule" and that "most democratic polities . . . rely
extensively on non-majoritarian principles and institutions. 35 Andrew Moravcsik
explains that non-majoritarian bodies, insulated from public pressure, offer much-
needed efficiency and expertise, impartial dispensation of justice, protection of
minorities, and unbiased representation of majority interests.36 Majone also sees
delegation as a means of managing the "deep cleavages" in a system such as the
European Union, where "a strict application of majoritarian standards would only
produce deadlock and possibly even disintegration. ' 3  Beyond these practical
benefits, Majone sees the delegation of authority as a manifestation of the delegating
parties' commitment to the system.35 In this view, the yielding of sovereignty from
elected bodies to more independent administrative institutions ensures greater

Mdny, supra note 15, at 11. Joseph Weiler puts it succinctly: "Representative democracy replaces direct
participation." Weiler, supra note 14, at 81.

33 There are regional variations as to which governmental positions are elected and which are
appointed. In the United States, for example, in some jurisdictions the offices of sheriff, city attorney and
even trial and appellate judges may appointed, while in others they may be elected.

34 Peter L. Lindseth, Democratic Legitimacy and the Administrative Character of Supranationalism:
The Example of the European Community, 99 Colum. L. Rev. 628, 645 (1999).

35 Majone, supra note 16, at 11. Yves Mdny writes: "An endless number of institutions which are at
the heart of democratic systems are in fact not democratic (central banks, judiciaries, professional bodies
with regulatory powers, etc.)...." Mdny, supra note 15, at 9.

36 Andrew Moravcsik, In Defence of the 'Democratic Deficit': Reassessing Legitimacy in the
European Union, 40 J. Common Mkt. Stud. 603, 613-14 (2002) [hereinafter Moravcsik 2002]. Moravcsik
also asserts that "non-majoritarian decision-making is justified in democratic theory not simply because it
may be efficient, but because, ironically, it may better represent the long-term interests of the median
voter than does a more participatory system--in distributive conflicts as well as matters of efficiency."
Andrew Moravcsik, Conservative Idealism and International Institutions, 1 Chi. J. Int'l L. 291, 311 (2000)
[hereinafter Moravcsik 2000]. Majone comments that

one of the important tasks of EC institutions has always been to protect the individual rights created
by the Treaties, even against the majoritarian decisions of a Member State or the unanimous
preference of all the Member States. EC competences [i.e., delegated authority] that serve to protect
such rights are legitimated, and limited, by this function.

Majone, supra note 16, at 23. Yves Mdny concurs: "Power has to originate in the people. But, in a
representative system, the minority has to be protected from the excesses of the majority." Mdny, supra
note 15, at 9.

37 Majone, supra note 16, at 11. Majone describes the cleavages as "linguistic, geographical,
economic, ideological and, especially, the division between large and small Member States." Id.

38 Id. at 17.
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consistency and continuity of policy, and thus represents a greater endorsement by
the electorate of their public officials.39

Common as it is, and useful as it may be, delegation is a two-edged sword. The
very act of delegating to an administrative agency is a transfer of power away from
individual citizens and a setting-aside of the principle of decision by majority vote.
Inevitably there are times in any society when the electorate, the media and even
other public officials will lash out at the "bureaucrats" who seem too removed from
the people they are supposed to serve. Majone acknowledges the challenges posed
by institutions "which by design are not directly accountable to the voters or to their
elected representatives., 40 Lindseth has noted that despite the widespread practice of
delegation in modem administrative states, "the power of unelected administrators to
make regulatory norms-notably the power to make general rules in a quasi-
legislative sense-is inescapably problematic from the standpoint of democratic
legitimacy., 41 Within the European Union, the presence of non-majoritarian
institutions has been described as "the conflict between bureaucracy and democracy,
which is really at the heart of the present political and economic malaise across
Europe.42

The extent of delegation and the accountability of administrative officials are
the key points of contention in the debate over the European Union's democratic
deficit. A proper balance between efficient operation of government and popular
control over core policy decisions is sought by all sides,43 but the precise form of
that balance is where the divergence occurs. The picture is further complicated by
the fact that in a complex system such as the EU, delegated administration and its
oversight are spread among different branches of government,44 and thus, the
possibilities for adjusting the structure are seemingly endless. As the debate has
played out, three principal approaches have materialized and endured. Some
commentators and politicians favor an intergovernmental form for the EU; others
urge a federalist structure. A third group insists that the European Union is its own
unique system, not comparable to any other. Each of these theories will now be
described.

39 Majone states: "Because a legislature or a majority coalition cannot bind a subsequent legislature
or another coalition, public policies are always vulnerable to reneging and hence lack credibility.
Delegation to politically independent institutions is one method of achieving credible policy
commitments." Id. at 17.

40 Id. at 15. Majone also acknowledges the perception that independent regulatory agencies "do not
fit well into the traditional framework of controls, checks and balances." Id.

41 Lindseth, supra note 34, at 645.
42 Anatole Kaletsky, EU Blueprint Spells the Demise of Democracy, Times London, Oct. 31, 2002,

at 24.
43 Peter Lindseth writes of the need for a "broader scholarly discussion of the appropriate means of

controlling delegated normative power in any supranational body .... Lindseth, supra note 34, at 643.
Francesca Bignami describes the challenges of achieving balance as follows:

A legislature that exercises too much oversight might very well slow down administrative action,
render it partial, or compromise the scientific character of decision-making. Similar consequences
follow from an administrative process that is too swift, relies too heavily on expert opinion, or is
overly concerned with fairness. The aim is to achieve a balance, one that is not simply a matter of
technocratic virtuosity but also depends on collective perceptions as to what that balance should be.

Francesca E. Bignami, The Democratic Deficit in European Community Rulemaking: A Call for Notice
and Comment in Comitology, 40 Harv. Int'l L.J. 451, 460 (1999).

" Moravcsik 2003, supra note 28, at 42.
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C. The EU as an Intergovernmental Organization

The European Union was created by means of treaties among its founding
members. It exists today by virtue of successor treaties, and there are those who
believe it should remain as a treaty-based intergovernmental structure. If the EU
suffers from a democratic deficit, so be it. Organizations comprised of sovereign
democratic states are not meant to behave like states themselves.

G.F. Mancini outlines four reasons why the European Union was not founded as
a democratic institution. First, intergovernmental organizations (IGO's) "do not
normally provide for much direct democracy in their decision-making apparatus;"
rather, a measure of democracy exists through national parliamentary control over
the state's representatives to the IGO.45 Second, EU Member States were "anxious to
circumscribe the surrender of national sovereignty within clearly defined limits. 46

Third, a full national-style parliamentary system was not deemed feasible, and
therefore the early version of the European Parliament was limited to a consultative
role.47 Finally, an empowered parliament was seen as a hindrance to the desired
IGO-inspired consensus approach to decision-making. 48 Nevertheless, the Union had
its democratic underpinnings. Jan Muller has observed that "the initial constituent
power was a plural one: the member states, represented by their governments,
engaged in elite bargaining, and made the political decision to constitute the
Community. Consequently, there was a deficit of direct democracy from the very
start, but there was no lack of a democratically constituted, plural constituent
power.

' 49

According to the intergovernmental theory, the EU has continued to operate in
large part like an IGO. Peter Lindseth comments that one strand of social science
literature "points to the considerable evidence of the Community's continuing
intergovermental nature, notably at the levels of Treaty amendment and of major
harmonization legislation." 50 Armin von Bogdandy likewise asserts that federalism
in the Union is not being realized and the EU continues to retain a "supranational
character," because of the EU's lack of "coercive force" against the Member States,
its traditional treaty-revision process, and its requirement of consensus in a number
of policy fields.51 Andrew Moravcsik observes that the EU's ability to act in areas
such as "budget, defense, police, cultural, educational and social policies" is
sufficiently limited that its actions in these fields, if any take place at all, "are hardly
different from those of a classic international organization. '52

Despite what may be the Union's essential origins and continuing character as
an IGO, it is clear that the EU contains elements that are not strictly

45 G.F. Mancini, Democracy and Constitutionalism in the European Union: Collected Essays 31-33
(2000).

46 Id.

47 Id.
48 Id.
49 Muller, supra note 20, at 1790-91.
50 Lindseth, supra note 34, at 655.
51 Armin von Bogdandy, The European Union as a Supranational Federation: A Conceptual

Attempt in the Light of the Amsterdam Treaty, 6 Colum. J. Eur. L. 27, 33 (2000).
52 Moravcsik 2000, supra note 36, at 309.
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intergovernmental in nature. 3 These elements will be described below in the
discussions of the federalist and hybrid theories. Lindseth has acknowledged that the
EU's range of delegated powers and its "relative independence from unilateral
Member State control" distinguishes it from other international organizations.5 4

However, he argues that its "legal character" remains similar to that of "other less
ambitious experiments with supranational delegation, such as the dispute settlement
panels of the WTO.,5 5 All such IGO's, he asserts, are "essentially of an
administrative character" and provide efficient problem-solving mechanisms in place
of more cumbersome diplomatic procedures. 6

The essence of the intergovernmentalist position is that the Member States of
the EU must retain their essential sovereignty 57 and that the EU's legitimacy as an
organization derives from the democratic legitimacy of the Member States.58 The
British are strongly identified with this position and are said to champion a "club of
sovereign nation-states," 59 preferring, for example, a greater involvement of national
parliaments in EU policy-making over an enhanced role for the European
Parliament.6 ° Joseph Weiler has called this approach "Thatcherism" and sees its
vision of the European Union as "an arrangement, elaborate and sophisticated, of
achieving long-term maximization of the national interest in an interdependent
world.",61 This school of thought, according to Weiler, measures the EU's value
"ultimately and exclusively with the coin of national utility and not community
solidarity. 62

Reaction against the intergovemmentalist theory is as strong as the British
support for it, and the touchstone for the opposition is the belief that the EU does
need its own democratic legitimacy. G.F. Mancini has articulated the contrary
position as follows:

53 Jan Muller has stated: "Clearly, the Union started as an intergovernmental enterprise, and only
over time acquired supranational and infranational characteristics." Muller, supra note 20, at 1790.

54 Lindseth, supra note 34, at 656, 734.
55 Id.

5 Id.
57 Michael Newman identifies the insistence on Member State sovereignty with the "realist theory"

of international relations. Proponents of this theory, he writes, "have viewed states as the irreducible
element in international politics .... The EU is

regarded as a means of managing potential conflict and competition so as to enhance security. But it
could never transcend the Member States in the sense suggested by Federalists, for those states are
basically using it to promote their own interests. Thus while federalists might condemn governments
for opposing the construction of a full political union, realists will argue that this is to be expected:
states remain the 'real' actors which operate the international institutions that they establish.

Newman, supra note 13, at 17. Newman groups the realist theory, which many theorists recognize to be
"over-simplified," with other schools of thought into a broader category he calls "international relations
theories." Newman, supra note 13, at 20-21.

58 Lindseth urges that "we should not confuse formal democratization of European institutions with
democratic legitimacy. The Community remains, in essence, a supranational administrative body, the
legitimacy of which derives from its ability to solve practical problems reasonably efficiently, as a
regulatory agency of the Member States representing their particular national communities." Lindseth,
supra note 34, at 683.

59 Christopher Dickey & Michael Meyer, Is Europe Broken?, Newsweek, Aug. 12, 2002, at 14.
60 Europe's Convention: The Tortoise is Thinking of Moving, Economist, July 20, 2002, at 41, 42

[hereinafter Economist 2002].
61 Weiler, supra note 13, at 93-94.
62 Id.
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Indeed, the Union is doomed never to be truly democratic as long as not only its
foreign and security policies, which are openly carried out on an intergovernmental
basis, but the very management of its supranational core, the single market, are
entrusted, with or without a circumscribed control by the European Parliament, to
diplomatic round tables. In other words, democracy will elude Europe as long as its
form of government includes rules and legitimizes practices moulded on those of the
international community.

63

Mancini's comment serves as an invitation to examine the federalist position.

D. The EU as a Federal State

There are federalists in Europe, politicians and others, who see the European
Union evolving into a centralized federal system that must eventually become a
United States of Europe. According to Michael Newman, their school of thought
traces back to Altiero Spinelli and his 1941 Ventotene Manifesto, which sets forth
the theory that divesting the European nation states of their individual sovereignty
would prevent future wars on the continent and solve a host of other vexing
problems that would withstand an intergovernmental approach.64 Joseph Weiler
comments that this "unity vision of the promised land sees then as its 'ideal type' a
European polity, finally and decisively replacing its hitherto warring Member States
with a political union of federal governance. 65 These ideas were clearly reflected in
the original Treaty of Rome,66 and Newman asserts that today's federalist
perspective "generally holds that the EU is in the process of becoming a Federation
... [and] that the old state-centered world has passed. 67

The European Commission, in its White Paper, agrees that the EU is evolving.68

While careful to avoid using the word "federal," the document asserts: "It is time to
recognise that the Union has moved from a diplomatic to a democratic process, with
policies that reach deep into national societies and daily life."69 Weiler concurs that
"the Community's 'operating system' is no longer governed by general principles of
public international law.",70 He contends that "constitutionalization" and a new

63 Mancini, supra note 45, at 65.
64 Newman, supra note 13, at 16.
65 Weiler, supra note 14, at 93.
6 DETERMINED to lay the foundations of an ever closer union among the peoples of Europe...

ANXIOUS to strengthen the unity of their economies and to ensure their harmonious
development by reducing the differences existing between the various regions and backwardness
of the less favoured regions ....

TEC Preamble.
67 Newman, supra note 13, at 16. Weiler has described the current state of the EU as a

"confederation." He writes:
It is not an accident that some of the most successful federations which emerged from separate
polities-the United States, Switzerland, Germany-enjoyed a period as a confederation prior to
unification. This does not mean that confederation is a prerequisite to federation. It simply suggests
that in a federation created by integration, rather than by devolution, there must be an adjustment
period in which the political boundaries of the new polity become socially accepted as appropriate
for the larger democratic rules by which the minority will accept a new majority.

Weiler, supra note 14, at 83.
6 White Paper, supra note 6, at 11.
69 Id. at 30.
70 Weiler, supra note 14, at 12.
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system of remedies within the EU have eliminated "the most central legal artifact of
international law: the notion (and doctrinal apparatus) of exclusive state
responsibility and its concomitant principles of reciprocity and counter-measures.'
By way of example, he notes that in establishing the doctrine of "direct effect" of
Community law on citizens of the EU, the European Court of Justice set aside the
traditional right of a state to determine to what extent the state's international
obligations will impact its individual citizens.7 Like the Commission, Weiler does
not say that these changes have made the EU into a federal state, but he believes that
"the Community truly becomes something 'new."' 73

Armin von Bogdandy is less reticent about labeling EU development as
federalism. He contends that "the Union has become an organization of
comprehensive regulation and coordination." 74 To illustrate, he cites the EU's
monetary policy, its "power over certain mechanisms of macroeconomic policy
coordination, which can culminate in restrictions on national budgetary policy and
the possible imposition of severe sanctions on Member States" and its increasing
activities in "classical state functions" such as "justice, security and (indirect)
regulation of citizenship. 75 He argues that in these spheres the Union "can hardly be
distinguished from the central level of a federal state. 76 Furthermore, von Bogdandy
notes that the Maastricht and Amsterdam Treaties "promulgate objectives and
competencies for the creation and preservation of a unitary territory" and that the
concept of EU citizenship is becoming more clearly defined and significant.77 He
asserts that in analyzing these developments "one finds clear federal dynamics in the
sense that a government for a defined territory and a defined citizenship exists and
the sovereign authority defines itself in these terms. 78

Although the European Union may have federal elements, its ardent federalists
believe that more is needed. German Foreign Minister Joschka Fischer, in his
noteworthy speech of May 12, 2000, at Humboldt University in Berlin, expressed his
concerns that a "tension has emerged between the communitarization of economy
and currency on the one hand and the lack of political and democratic structures on
the other. 7 9 He urged that "productive steps" be taken to avoid crises in the EU and
to complete "the process of integration."8 ° In even bolder terms he proposed "the
transition from a union of states to full parliamentarization as a European
Federation."'" In similar tones G.F. Mancini has asserted that "the confederal set-up
has given rise to contradictions which grow in direct proportion to the growth of the

71 Id. at 29.
72 Id. at 19-20, 107-109. The seminal case on direct effect is van Gend en Loos v. Nederlandse

Administratie Der Belastingen, Case 26/62, 1963 E.C.R. 1.
73 Weiler, supra note 14, at 29.
74 von Bogdandy, supra note 51, at 33.
75 Id.
76 Id.
77 Id. at 34-36.
78 Id. at 36.
79 Joschka Fischer, From Confederacy to Federation: Thoughts on the Finality of European

Integration, Speech at the Humboldt University in Berlin, 4 (May 12, 2000) (transcript available at
http://www.auswaertiges-amt.de/www/de/infoservice/download/pdf/reden/redene/rO00512b-r1008e.pdf).

80 Id.
8' Id. at 7.
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Union's powers and which only a leap towards federalism can hope to overcome. 82

Luis Lobo-Femandes argues that a "neo-federal modality" for the EU would "make
possible a qualitative institutional leap," and he asserts that "a federal type of
arrangement has a decisive advantage over the traditional diplomatic mechanism: it
does not allow the system to be taken over by any group or coalition, because it
guarantees the expression of various interests in an environment of reinforced
democratic legitimacy. 83

But Europe is Europe after all, and even the federalists stop short of calling for
an EU resembling the American model. The deeply entrenched national identities of
the European people and their rich cultural (and often national) histories suggest that
even a federal system must look "European." G.F. Mancini speaks of "a European
political entity organized along the lines of a state-a state, of course, without a
nation-respectful of the identity of the peoples of which it is composed. '8 4 Joschka
Fisher likewise acknowledges that the idea of a new federal state that would replace
the Member States as the new sovereign power "shows itself to be an artificial
construct which ignores the established realities in Europe., 85 He adds that further
integration of the EU will be workable only if it "takes the nation-states along with it
into such a Federation, only if their institutions are not devalued or even made to
disappear., 86 In short, he admits that the successful completion of European
integration must be based on "a division of sovereignty between Europe and the
nation-state. 87

Critics of the federal approach would agree. Joseph Weiler contends that "[i]t
would be more than ironic if a polity with its political process set up to counter the
excesses of statism ended up coming round full circle and transforming itself into a
(super)state. '8 8 He adds that it would be "equally ironic that an ethos that rejected
the nationalism of the Member States gave birth to a new European nation and
European nationalism., 89 He concludes that "we are not about to see the demise of
the Member States, at least for a long time." 90 In view of all of the practical and
political challenges to creation of a true federal state, Giandomenico Majone
maintains that "[flully fledged federalism.. .does not enjoy widespread political
support at present."91 Andrew Moravcsik expresses it even more strongly: "Save
perhaps in the minds of a few remaining true federalist believers and their
conservative idealist critics, the dream of a European state supplanting the nation-

82 Mancini, supra note 45, at 66. Youri Devuyst similarly argues for a "reinvigoration of the
European integration process through the creation of a Federation of Nation States based on a coherent
Constitutional system among those European countries willing to leave behind ancient notions of
sovereignty." Youri Devuyst, The European Union's Constitutional Order? Between Community Method
and Ad Hoc Compromise, 18 Berkeley J. Int'l L. 1, 7, 51-52 (2000). Further federal development,
according to Devuyst, would "pursue the institutional logic behind the Rome Treaty." Id. at 51.

83 Luis Lobo-Fernandes, Por um sistema bicamardrio na UE, Expresso (Lisbon), June 7, 2003, at 30
(Luis Lobo-Fernandes trans).

84 Mancini, supra note 45, at xxvi.
85 Fischer, supra note 79, at 7.
86 Id.
87 Id.

88 Weiler, supra note 14, at 94.
89 Id.

90 Id.
91 Majone, supra note 16, at 27.
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state is finished, if indeed it ever existed. 92 Michael Newman examines the
federalist and intergovernmentalist schools of thought and comments: "Federalism
and realism constitute the two extremes in academic analysis of the EU and most
contemporary theorists fall somewhere between them. 93 It is now appropriate to
survey that middle ground.

E. The EU as a Hybrid Entity

Despite their differences of opinion, intergovernmentalists and federalists must
agree that the European Union contains features of both models. Many labels have
been applied to describe this fact. Lothar Funk has called the EU a "hybrid. 9 4 Ian
Ward has described it as a "post-modem polity," 95 to which Jerome Rabkin adds that
it "twists and bends traditional attributes of statehood or national sovereignty. 96

Pavlos Eleftheriadis has asserted that the EU is comprised of a "complex set of
institutions that follow both statist and federalist paths," and he adds that its
institutions "are not defined by rights of a single 'European people' but by a
cosmopolitan project of republican states." 97 He also refers to the Union's "sui
generis" nature that "manages to go beyond the model of national democracy
without creating a Federal Europe. 98 Armin von Bogdandy describes the EU as a
"functionally-oriented form of political and legal organization" rather than a
"territorially-oriented one"99 and sees its organizational structure as "characterized
by polycentrism and fragmentation."'l° Michael Newman cites a variety of
"integration theories" such as "neo-functionalism ... co-operative federalism, neo-
federalism and also a non-specific form of economic determinism."' 01 Joseph Weiler
refers to a "community vision" in which the Member States and the EU "continue
their uneasy co-existence, although with an ever-increasing embrace."'102

The "uneasy co-existence" is due to the prominent role of the Member States
within the EU. Pavlos Eleftheriadis asserts that "the debate concerning European
integration and its institutions is not about degrees of democracy. This would be too

92 Moravcsik 2000, supra note 36, at 308.
93 Newman, supra note 13, at 18.
94 Lothar Funk, A Legally Binding EU Charter of Fundamental Rights?, 37 Intereconomics 253,

262 (2002).
95 Ian Ward, Identity and Difference: The European Union and Postmodernism, in New Legal

Dynamics of European Union 15, 21-26 (Jo Shaw & Gillian More eds., Oxford 1995).
96 Jeremy Rabkin, Is EU Policy Eroding the Sovereignty of Non-Member States?, 1 Chi. J. Int'l L.

273, 275 (2000).
97 Pavlos Eleftheriadis, The European Constitution and Cosmopolitan Ideals, 7 Colum. J. Eur. L. 21,

39(2001).
98 Id. at 28. Giandomenico Majone also refers to the "sui generis institutional architecture of the

Community." Majone, supra note 16, at 8.
99 von Bogdandy, supra note 51, at 32.
1oo Id. at 28. von Bogdandy also comments that
the Treaty of Amsterdam has a substantial unifying potential. However, even if this potential is fully
realized, the Union will remain an organization that does not represent a societal and political unity
in the sense of a nation. Similarly, its political system is constitutively far more fragmented than
political systems of a state.

Id. at 38.
101 Newman, supra note 13, at 18-19.
102 Weiler, supra note 14, at 93.
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simple. The debate is also about the role of states in a cosmopolitan framework."' 3

Jan Muller views the Union as a "dual system," one in which "the member states are
both inside and outside the constitutional system. Sovereignty is then shared in
'normal times' of European governance... but it reverts to the plural constituent
power [i.e. that of the Member States] in moments of constitutional remodeling."'' °4

Within the EU there is also a division of power that at times heavily favors the
influence of the Member States. The Maastricht Treaty (TEU) established three
"pillars" of government, 10 5 and Giandomenico Majone has described the EU's
arrangement as containing "two distinct elements: an intergovernmental component,
where international features dominate (European Council, Council of Ministers, and
the second and third 'pillars' of the TEU), and a communitarian component where
supranational features are most evident (European Parliament and Courts,
Commission, and the policies and activities included in the first 'pillar' of theTEU). ,, 10

6

The unusual structure of the EU is not the only feature that distinguishes it from
a typical nation-state. Andrew Moravcsik illustrates a number of substantive
differences by describing the many competencies of a state that have not been
granted to the Union, including "taxation and the setting of fiscal priorities, social
welfare provision, defense and police powers, education policy, cultural policy, non-
economic civil litigation, direct cultural promotion and regulation, the funding of
civilian infrastructure, and most other regulatory policies unrelated to cross-border
economic activity." He notes that "the EU has made modest inroads into many of
these areas, but only in limited areas directly related to cross-border floWS.' 107 He
has also asserted: "Institutionally, [the EU's] actions in these areas, if there are any
at all, are hardly different from those of a classic international organization. '1g
Moravcsik contends that "the spectre of a European superstate is an illusion."' 0 9

Eleftheriadis concurs: "The European Union is not a state and does not resemble one
closely. It does not have the 'monopoly of force' or other features of statehood: an
army, courts or a comprehensive central government."' 10 Giandomenico Majone
notes that the EU has no general taxing and spending powers and that "with a budget
of less than 1.3 per cent of Union GDP which, moreover, must always be balanced,
it can only undertake a limited range of policies.""' Von Bogdandy also emphasizes
that the EU lacks the ability to redistribute wealth to any appreciable extent and that
it "lacks the power for coercing Member State compliance . . . with the Union's

103 Elefiheriadis, supra note 97, at 39.
104 Muller, supra note 20, at 1792.
'o5 Article I of the TEU states: "The Union shall be founded on the European Communities,

supplemented by the policies and forms of cooperation established by this Treaty." TEU art. 1. The first
pillar covers the entirety of the European Community's traditional common market activity, while the
second and third pillars cover cooperation among the Member States in the areas of Common Foreign and
Security Policy (second pillar) and Cooperation in the Spheres of Justice and Home Affairs (third pillar).
See Neill Nugent, The Government and Politics of the European Union 64-69 (2003).

106 Majone, supra note 16, at 12.
107 Moravcsik 2002, supra note 36, at 607. Moravcsik further argues that "by limiting the EU's

fiscal, administrative or coercive resources, the member states have imposed permanent limits on nearly
all the policies most politically salient to European voters." Moravcsik 2003, supra note 28, at 40-41.

108 Moravcsik 2000, supra note 36, at 309.

109 Moravcsik 2003, supra note 28, at 39.
110 Elefiheriadis, supra note 97, at 26.

1 Majone, supra note 16, at 10.
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law."'" 2 He adds: "A close analysis of the developing lines of the European Union
from a dynamic perspective reveals more differences than analogies to a state-
building process. These differences underline the Union's qualification as a new
form of government."" 1

3

The state-like elements that do exist within the European Union, such as
delegation of certain competencies to the central government, separation of powers
into legislative, executive and judicial functions, and a popularly elected parliament,
are not necessarily a sign that the EU is becoming a federal state. Larry Cata Backer
reminds us that in the early United States the "nature and structure of the union" and
"the relative powers of state and general government within the federal scheme"
were "hotly debated," and that the current form of American government was not an
inevitable result. 14 Thus, he argues, even though a "form of federal union" may have
appeared in Europe, it need not presage an American-style superstate." 5 He asserts:
"Federations ought not to frighten states' rights advocates in Europe. The nature of
federalism is not set in stone, nor has the world yet witnessed all of the multiple
forms of governance which can be constructed within the spirit of this principle."" 6

von Bogdandy likewise observes that "federal thought is not restricted to state
polities. The notion of federation has always been used for non-state organizations. It
is not necessarily connected with a vision of nation-building.""17 Majone predicts
that even if aspects of federalism increase within the EU, "there is no reason at all to
think that the political and constitutional arrangements of the future will mirror the
institutional architecture of the nation-state."' 18

Predictions on the future of the EU as a hybrid entity range from cautious to
enthusiastic. Muller, while lauding the Union's "high degree of flexibility,"" 9

believes that there will be "further muddling through well-intentioned proposals for
amendments, which then fail at intergovernmental conferences, and, above all,
constitutional clashes at the EU's core. As a result of the latter, there will be actual
gradual reform."'' 20 Majone warns that the Union's "historically unique approach to
integration can succeed only if the economic and the political tracks are carefully
kept separate,"' 12' and he predicts a system with "[o]verlapping jurisdictions, legal
pluralism, extensive delegation of powers to transnational organisation-in short, a
new 'medievalism."" 122 Newman maintains that most integrationists "now accept
that integration will proceed in 'fits and starts' rather than 'ever upward'...and that
the features which have made [the EU] so distinct will become more pronounced as
time goes on."'123 Udo Di Fabio sees hope in "an emerging new model of multi-level
democracy, characterized by contemporaneous hierarchies and cooperative

112 von Bogdandy, supra note 51, at 36-37.
113 Id. at 41.
"4 Larry Cati Backer, The Extra-National State: American Confederate Federalism and the

European Union, 7 Colum. J. Eur. L. 173, 176-77 (2001).
". Id. at 195.
116 Id. at 238.
7 von Bogdandy, supra note 51, at 51.

"8 Majone, supra note 16, at 27.
"9 Muller, supra note 20, at 1791.
'zo Id. at 1795. The failure of the December 2003 IGC summit to approve the Draft Constitution is

precisely the dynamic predicted by Muller. See supra note 3.
121 Majone, supra note 16, at 14.
122 Id. at 27.
123 Newman, supra note 13, at 19-20.
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relationships."' 124 The doxology is provided by Andrew Moravcsik, who, on the eve
of the EU's Constitutional Convention, wrote:

Let us appreciate how much Europe has achieved. We should not be trapped by
rhetoric or fears about what it aspires to be. The EU is not a United States of Europe
in the making. Instead, it should be seen for what it is-the most successful
international organization in history. The secret of that success lies not only in the
Europeans' willingness to centralize certain types of political power, but also in
knowing how to mold and limit that power.125

Proponents of the EU-as-unique-hybrid approach argue that theirs is the sensible
point of view, that they offer an attractive - and correct - alternative to the extremes
of the intergovernmental and federal schools of thought.126 Nevertheless, the logic of
the integrationist position has failed to quell the drive for democratic reform in the
European Union. One reason is that the EU continues to be so unlike a national
government that the people of Europe have failed to adequately understand its
workings or grasp its success. Lack of understanding may breed apathy, but it can
also engender suspicion, frustration and demand for improvement. Part III of this
article will examine the disconnect between the EU and its citizens.

III. ADDRESSING THE LACK OF POPULAR APPRECIATION FOR THE EU

The debate over structure described in Part II of this article and the demands for
specific reforms that will be described in Part IV would undoubtedly be muted if the
people of the EU were generally enthusiastic about its role in their lives. But they are
not. The June 2003 Eurobarometer, a public survey sponsored by the Commission
and conducted in all 15 EU Member States, 27 paints the following picture:

* When asked if they tended to trust or not trust various EU institutions, only
40% of respondents tended to trust the Council of Ministers, while 27%
tended not to trust that institution, with the balance indicating "don't
know." Under the same criteria, the Commission received a 50% favorable
response, 24% unfavorable, and 26% "don't know." Even the popularly
elected European Parliament received no better than a 57% favorable
response, with 23% unfavorable and 20% "don't know." Lastly, only 51%
tended to trust the European Court of Justice. 28

* In response to the question "Generally speaking, do you think that (OUR
COUNTRY'S) membership of the European Union is...?" only 54%

124 Udo Di Fabio, A European Charter: Towards a Constitution for the Union, 7 Colum. J. Eur. L.
159, 167 (2001).

125 Andrew Moravcsik, If It Ain't Broke, Don't Fix It, Newsweek Int'l, Mar. 4, 2002, at 15.
126 David Miliband, a Member of the UK Parliament, asserts that "Britain can bring a realistic and

hard-headed alternative to the false choice between inter-govemmentalism and supra-nationalism." David
Miliband, Perspectives on European Integration: A British View (Max Planck Institute for the Study of
Societies, Working Paper 02/02, 2002), available at http://www.mpi-fg-koeln.mpg.de/pu/workpap/wp02-
2/wp02-2.html.

127 European Commission, Eurobarometer 59: Public Opinion in the European Union (European
Opinion Research Group, June 2003), available at http://europa.eu.int/comm/public-opinion/archives/
eb arch en.htm [hereinafter Eurobarometer 59].

128 Id. at 71, fig.8.4a.
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answered "a good thing," with 11% indicating "a bad thing," 27%
indicating "neither good nor bad" and 7% "don't know."' 129

On the question "Taking everything into consideration, would you say that
(OUR COUNTRY) has on balance benefited or not from being a member
of the European Union?" only 50% responded "benefited," with 29%
saying "not benefited" and 21% indicating "don't know. 130

These polling results are not a new phenomenon, 13 1 and such lukewarm public
opinion was no doubt a motivating factor for the Commission when it stated in its
White Paper that the "starting condition for more effective and relevant policies"
was to "try to connect Europe with its citizens."' 132 Interestingly, the authors of the
2003 survey report slight declines in the percentages of favorable responses since
August 2002. 3 3 Thus, even during the lifespan of the Constitutional Convention
popular support for the EU was waning.

The following analysis will address the ways in which lack of popular
appreciation has been articulated during recent years. It is noteworthy that most of
the referenced comments have been made after the sweeping institutional changes of
the Maastricht Treaty.

A. Complexity of the EU System

Institutional complexity is the chief complaint about the European Union. In the
Laeken Declaration the European Council acknowledges that EU citizens
"undoubtedly support the Union's broad aims, but they do not always see a
connection between those goals and the Union's everyday action."'134 The
Commission has been more pointed in its assessment. In its White Paper it describes
a "poorly understood and complex system"'135 and calls for "a comprehensive
program of simplification of existing rules . . . regrouping legal texts, removing
redundant or obsolete provisions, and shifting non-essential obligations to executive
measures."'' 36 It specifically notes that its system of consultations, involving more
than 700 ad hoc consultation bodies, is so unwieldy as to demand that it be

129 Id. at 37. fig. 6.lb.
130 Id. at 38, fig. 6.2b.
13' European Commission, Eurobarometer 55: Public Opinion in the European Union (European

Opinion Research Group, Oct. 2001), available at http://europa.eu.int/comm/public-opinion/archives/
eb arch en.htm. Public support for European Union membership reached an all-time high of 72% in 1991
before falling to a low of 46% in 1997. Id. at 11 fig.2.1a.

132 White Paper, supra note 6, at 3. Public disillusionment with the EU is often referred to as the
"disconnect." Economist 2002, supra note 60, at 42.

133 Eurobarometer 59, supra note 127, at 37-38, 71.
134 Laeken Declaration, supra note 7.

'35 White Paper, supra note 6, at 3. In a speech on April 3, 2003, Convention Vice-President Jean-
Luc Dehaene asserted that "If, in the Convention, we succeed to make the EU, its Treaty and its texts, its
procedures and its processes, more "understandable," we will have helped to remove a major obstacle that
stand[s] in the way of achieving informed interest and involvement of citizens with EU affairs." Jean-Luc
Dehaene, Vice President of the European Convention, Understanding Europe: The EU Citizen's Right to
Know, Speech Before the Conference Organized by the Friends of Europe in Brussels 6 (Apr. 3, 2003),
available at http://european-convention.eu.int/docs/speeches/ 8285.pdf.

136 White Paper, supra note 6, at 23. The Commission included coherence as one of its "Principles of
Good Governance" and stated as a goal to "[s]implify further existing EU law and encourage Member
States to simplify the national rules which give effect to EU provisions." Id. at 5.
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rationalized. 137 The Commission also admits that adoption and implementation of
Community rules may in many cases take three years or more, and it urges that the
EU "must be able to react more rapidly to changing market conditions and new
problems."

38

The concerns of the Council and Commission are not mere pandering or a
pretext to justify the next round of EU treaty amendments. Learned public officials,
who should understand the EU system, freely castigate the current structure. Udo Di
Fabio, a Justice of the Federal Constitutional Court of Germany, has written:

Who is familiar with the decision making structure for Europe, how many European
citizens understand the making and operation of Directives and Regulations, and
how many comprehend even vaguely the world of committees and political
compromises in Brussels? Who grasps the relationship between the act of voting
and the practical day-to-day politics of the European Union? And who actually has a
precise term for the unique concentration of public authority, unseen in Europe since
the end of the Roman Empire; who knows the goals and the internal systems of a
Union that has seemed to this point to be in the constant process of determining its
own identity?

139

The press has been no less colorful in its indictment of the EU's complexities.
The EU Treaties have been described as a "hodgepodge"'140 and an "ad hoc and often
incoherent set of documents,"' 4'' and those who work in Brussels are accused of
making matters worse by using "Eurospeak" and delivering "acronym-peppered
speeches."'' 42 One commentator has stated that the "cumbersome structure of the EU
decision-making process and its mind-boggling bureaucracy often prompt busy
executives and national politicians to dismiss Brussels as an irrelevance-an odd
place with ill-defined powers staffed by grey officials with a perverse love of
technical detail."'' 43 Even an expert such as Convention Chairman Valery Giscard
d'Estaing has observed that his study of the Mandarin language was easier than
mastering the EU Treaties and agreements. 144

At the heart of the confusion is the odd juxtaposition of the two principal EU
Treaties and their "three pillars." The EC Treaty, being the latest manifestation of the
Treaty of Rome, continues to contain the bulk of provisions relating to economic
integration. 145 The TEU has placed an umbrella over the EC Treaty, leaving the
common market activity in place as the first pillar of the new European Union. 46

37 Id. at 17. At the same time, the Commission was careful to endorse the process of consultation,

espousing a "virtuous circle, based on feedback, networks and involvement from policy creation to
implementation at all levels." Id. at 11.

138 However, the White Paper again notes the "tension between faster decisions and better, but time-
consuming consultation," and endorses "investment in good consultation" to produce more effective
legislation. Id. at 20.

139 Di Fabio, supra note 124, at 161.
"0 Simon Heifer & Edward Heathcoat Amory, Blueprint for Tyranny, Daily Mail (London), May 8,

2003, at 12.
141 Unconventional Wisdom, Times London, May 14, 2003, at 23.
142 Dan O'Brien, Look What Referendums Can Do in Europe, Int'l Herald Trib., Nov. 6, 2002, at 8.
143 Daniel Dombey & Francesco Guerrera, The Art of Pulling Strings in Europe's Tangled

Institutions, Fin. Times (London), Mar. 20, 2002, at 23.
144 Dickey, supra note 59, at 14.
'41 TEC pt. 1II.
146 See Nugent, supra note 105, at 64.
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Unfortunately, under the system created by the TEU, the entity in charge of
economic matters is still referred to as the European Community. 147 Next to this first
pillar are set two new EU pillars relating to a common foreign and security policy
and to cooperation in justice and home affairs. 148 In this awkward structure, it is
proper to refer to the EC for the first pillar and the EU for the second and third, but it
is becoming increasingly common to speak of the EU when describing any aspect of
activity, regardless of which pillar is involved. In commenting on this construct,
British Foreign Secretary Jack Straw has written:

While the practical achievements of the EU have been profound, the Union's
treaties fail almost every test of clarity and brevity.... For a start, there is not one
constitution, but two. One "on European union," the other "establishing the
European community." What's the difference? Although "union" implies a more
closely-knit organization than "community," the union treaty deals mainly with
intergovernmental matters-defense, foreign policy and home affairs, whilst the
community treaty deals with the core economic business of the customs union and
single market, and so on. But both have overlapping preambles with "objectives,"
"tasks," and "principles." As for the institutional arrangements, they are shared
between the two treaties. These complex texts make the case for a single, coherent
constitution for the EU... real reform is urgently needed.1 49

The European Council is in accord with such an assessment, acknowledging that
there are too many treaties in place and that "[i]f we are to have greater transparency,
simplification is essential."' 5 °

Another major concern is that the governmental structure created by the Treaties
lacks coherence, chiefly because of overlapping executive and legislative powers
shared by the Commission and the Council. The unelected Commission serves as the
executive for the EU, but it also possesses the exclusive right to propose legislation
to the Council and the EP.' 5' The Council, consisting of elected ministers from the
Member States, serves both as a legislative chamber15 2 and as an executive with the
responsibility to "ensure coordination of the general economic policies of the
Member States, have power to take decisions, . . . [and] exercise directly
implementing powers itself."'153 Within the executive sphere of activity, the
Commission has been described as "the bureaucratic branch" with an "unusually
strong" position vis-a-vis the Council, whose members are presumably answerable to
their national parliaments. 154 On the other hand, the Council has been characterized

14 7 TEU tit. II; TEC art. 1.
148 TEU tits. V, VI. Note that the obligations created in these titles are essentially consultative and

cooperative in nature and do not permit legislation in the manner of the first pillar.
149 Jack Straw, Special Report: A Constitution for Europe, Economist, Oct. 12, 2002, at 55.
150 Laeken Declaration, supra note 7, at 23; See also Deirdre Curtin, The Constitutional Structure of

the Union: A Europe of Bits and Pieces, 30 Common Mkt. L. Rev. 17, 22 (1993).
51 See TEC arts. 211, 249-54.
152 Id.
153 TEC art. 202. One commentator has stated: "[T]he distribution of competences among European

institutions does not correspond to the democratic model of separation of powers because the legislative
and executive powers are in the hands of the Council ...." Andreu Olesti-Rayo, Some Remarks on the
Participation of Citizens in the Process of European Integration, 8 MSU-DCL J. Int'l L. 651, 661 (1999).

154 Majone, supra note 16, at 7.
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as a "strong presence" that is "difficult to control" and operates "without rules of
procedure or principles of decision-making."' 55

In contrast to the shared or competing competences of the Commission and
Council, the EP appears to be a traditional legislature, but even with the increased
co-decision powers it received under the Treaties of Maastricht, Amsterdam and
Nice, it still lacks the normal parliamentary authority to initiate legislation. 56 The
best it can do in this regard is to request the Commission to propose a new law. 57

Moreover, while the typical European national parliament has direct control over its
executive, which is comprised of members of the parliament, the EP has the
authority to remove the Commission, 5

8 but lacks any such power over the Council.
Added to the "institutional triangle"' 59 of the EP, Commission and Council are

the Member States, which must often implement EU legislation at the national
level. 160 These compound relationships within the EU and between the EU and
Member States have been favorably described as a "horizontal power structure" and
a fair reflection of the EU founding fathers' desire to avoid a vertically integrated
superstate. 16 But many commentators are much more critical. Christopher Lord has
stated that "there is neither a vertical separation of powers between the work of the
Council and that of national and sub-national bodies, nor a horizontal separation
based on 'clear decision paths' between Council, Commission and EP.' 62

Giandomenico Majone has complained of the "impossibility of mapping functions
onto specific institutions." 163 Others have castigated the system as "overloaded,"'' 64

a "neofeudal collage of overlapping sovereignty"' 165 and a manifestation of
"vagueness, fragmentation, and polycentricity." 66 The reality is that the relationship

155 von Bogdandy, supra note 5 1, at 42.

56 TEC arts. 249-54.
5 7 TEC art. 192.
"8 TEC art. 20 1.
159 Bernard Cassen, Europe's Institutions in Crisis: Musical Chairs in Brussels, Le Monde

Diplomatique, Apr. 1999 (Beverly Adab, trans.), available at http://mondediplo.com/1999/04/03cassen.
"So Majone, supra note 16, at 8.
161 Cassen, supra note 159, available at http://mondediplo.com/1999/04/03cassen.
162 Lord, supra note 12, at 653.
163 Majone, supra note 16, at 8. Majone summarizes the situation as follows:

One of the characteristic features of the EC is the impossibility of mapping functions onto specific
institutions. Thus the EC has no legislature but a legislative process in which different political
institutions have different parts to play. Similarly, there is no identifiable executive, since executive
powers are exercised for some purposes by the Council acting on a Commission proposal; for other
purposes (e.g., competition matters) by the Commission; and overwhelmingly by the Member States
in implementing European policies on the ground.

Id. at 8.
164 Mdny, supra note 15, at 10.
165 Muller, supra note 20, at 1778. Muller suggests that this neofeudal collage is a construction

resembling the Holy Roman Empire. Id.
166 von Bogdandy, supra note 51, at 42. von Bogdandy elaborates:
Practically all decisions are made on the basis of participation by various organs, and cooperation
among these organs is not centrally led: even the European Council lacks the legal instruments as
well as the real powers for orchestrating the cooperation of the different organs. In addition, the
decision-making procedures have different structures. There are procedures of a "constitutional"
nature which include not only the Union institutions but national organs as well. However, even the
procedures in which only Union institutions participate are generally not transparent, multi-faceted,
and confusing. Moreover, the applicable form of cooperation of the various organs often does not
follow from a clear correlation between the procedure and the field of activity. Depending on the
procedure, the structures of political accountability and legal responsibility change considerably.
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of the powers within the EU and with the Member States is better described as a
blending than a clear separation.

A more subtle issue regards a fluidity in the exercise of competences by the
EU's institutions and their tendency to use informal consultation in their activities.
In a detailed review of the historical development of institutional power within the
EU, Youri Devuyst describes "an institutional patchwork in permanent tension," and
he ascribes the patchwork in part to the constant jockeying among the EU's
institutions and shifting methods of their decision-making. 167 To this, Lord adds that
the Council and Commission are viewed by members of the EP as cooperating
informally "to shift the locus of decision at will to where they are least likely to be
open to supervision by elected representatives."' 168 A 1999 report from the
Constitutional Affairs Committee of the EP condemns this practice as "an
undermining of the Community's decision-making bodies and channels, even by the
Union's own highest authorities."'169 The report pointedly criticizes the "insidious
duplication of the institutions and procedures provided for in the treaties by informal
networks and meetings, thus undermining the system's practical efficiency, legal
security and democratic control."' 170 In other words, the structural complexity of the
EU system is compounded when its players add an opaque layer of informal
procedure.

Along with demands to simplify and clarify the EU's processes is a call for
stabilization of the EU institutional structure. A hallmark of the Union has been the
never-ending succession of treaty amendments.' 7' The Laeken Declaration correctly
points out that "[sluccessive amendments to the treaty have on each occasion
resulted in a proliferation of instruments, and directives have gradually evolved
towards more and more detailed legislation."' 172 To solve this problem, two Members
of the EP, Nick Clegg of the UK and Michiel van Hulten of the Netherlands, have
recently proposed a five to ten year moratorium on any further changes to the EU
Treaties after the completion of the current constitutional reform process. 173 Clegg
asserts: "When constantly changing the rules of the game, the European Institutions
will never gain loyalty from the European citizens."' 174

Id.
167 Devuyst, supra note 82, at 94.
168 Lord, supra note 12, at 654.
169 European Parliament, Committee on Institutional Affairs, Report on the Decision-making Process

in the Council in an Enlarged Europe, Report A4-0049/99, Jan. 28, 1999, at 13, available at
http://www2.europarl.eu.int/omk/sipade2?PUBREF=-//EP//NONSGMC+REPORT+A4-1999-0049+0+
DOC+PDF+VO//EN&L=EN&LEVEL=38NAV=S&LSTDOC=Y (Jean-Louis Bourlanges rapporteur)
[hereinafter Bourlanges Report].

170 Id.
17' The major treaties and amendments are: TEC; Treaty Establishing a Single Council and a Single

Commission of the European Communities (Merger Treaty), Apr. 8, 1965 O.J. (L 152); Single European
Act, Feb. 7, 1986 O.J. (L 169); TEU; Treaty of Amsterdam Amending the Treaty on European Union, The
Treaties Establishing the European Communities and Certain Related Acts, Oct. 2, 1997 O.J. (C 340) 1;
Treaty of Nice amending treaty On European Union, the Treaties Establishing the European Communities
and Certain Related Acts, Feb. 26, 2001 O.J. (C 80).

172 Laeken Declaration, supra note 8, at 22. Joschka Fischer anticipated the European Council's call
for stability by urging institutional reforms that would represent "the finality of European integration."
Fischer, supra note 79, at 2.

173 Cox Urged to Stake His Presidential Post, EU Observer, May 28, 2003, available at
http://www.euobserver.conindex.phtml?aid= 11404 [hereinafter Cox].

174 Id.
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Responding to the overall complexity of the EU system, Joschka Fisher has
called for a new constitution to achieve a "fundamental reordering of competences
both horizontally, i.e. among the European nations, and vertically, i.e. between
Europe, the nation-state and the regions... ,,175 He proposes an "equal division of
powers" among the European institutions and a "precise delineation" between the
EU and the Member States.176 The White Paper, noting that the people of Europe
"do not understand who takes the decisions that affect them," 177 urges the EU
institutions to "concentrate on their core tasks"'178 and prescribes a further separation
of the legislative and executive roles, which it predicts will "make it easier to apply
the principles of subsidiarity and proportionality."' 179 The Commission also commits
that it will "[s]implify further existing EU law and encourage Member States to
simplify the national rules which give effect to EU provisions."'180 The Laeken
Declaration, in creating the mandate for the Convention, echoes these themes and
emphasizes the need to clarify the three types of EU competence: "the exclusive
competence of the Union, the competence of the Member States and the shared
competence of the Union and the Member States."'"'

B. Lack ofAccountability

A second major expression of public dissatisfaction with the EU is the charge
that it is managed by an elite class of technocrats who are distanced from the public
and unaccountable for their actions. Such a charge could be directed at any level of
government in any country. 82 In the United States and throughout the world the
word "bureaucrat" inevitably bears a pejorative connotation, and even the terms
"civil servant" and "public employee" often carry disparaging undertones.

But the EU and its bureaucrats seem especially susceptible to scorn. 183 Perhaps
this is because the EU represents yet another layer of government, and, for all but the

175 Fischer, supra note 79, at 9.
176 Id.

7 White Paper, supra note 6, at 7, 34.
178 Id. at 29. In specific the White Paper stated that "the Commission initiates and executes policy;

the Council and the European Parliament decide on legislation and budgets - whenever possible in
Council using qualified majority voting, the European Council exerts political guidance and the European
Parliament controls the execution of the budget and of the Union's policies." Id.

179 Id. at 34.
'80 Id. at 5.
181 Laeken, supra note 8, at 21-22.
1
82[T]echnocratic decision-making, lack of transparency, insufficient public participation, excessive

use of administrative discretion, inadequate mechanisms of control and accountability . .. arise
whenever important policy-making powers are delegated to bodies operating at arm's length from
government, such as independent central banks and regulatory authorities. Such problems, far
from being unique to the EC, are increasingly important at all levels of government as the shift
from the positive to the regulatory state gains momentum throughout Europe.

Majone, supra note 16, at 14-15. In its White Paper the Commission concurred: "[Miany Europeans feel
alienated from the Union's work. This feeling is not confined to European Institutions. It affects politics
and political institutions around the globe. But for the Union, it reflects particular tensions and
uncertainty." White Paper, supra note 6, at 7.

183 Bureaucrats have been referred to as a class "for whom democracy and accountability are
tiresome impediments to the smooth running of their federal empire." Heifer, supra note 140, at 12. Their
activity has been called "a cosy, consensual elitist politics from which citizens feel entirely shut out."
Jonathan Freedland, Watch and Tremble: The Fallout from the Assassination of Pim Fortuyn Will Be Felt
Not Just in Holland but Right Across the World, Guardian, May 8, 2002, at 15.
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Belgians, it is a layer existing primarily in another country that is home to a different
culture.18 4 "Brussels" has come to mean "out there" rather than "our capital."
Beyond the strident popular criticism, serious scholars and political leaders have
articulated the problem. Giandomenico Majone has commented: "Democratic
deficit... refers to the legitimacy problems of non-majoritarian institutions, i.e.,
institutions which by design are not directly accountable to the voters or to their
elected representatives.' ' 5 UK Member of Parliament Bill Cash has written that
"Europe's leaders [have] created a class of institution far removed from the genuine
affinities of their people."'' 8 6 G. F. Mancini has described EU legislative power as
being exercised "behind closed doors" by the Council "and, at a lower level, by
numerous committees of national experts, who are faceless and unaccountable," a
process "hardly consistent with the rules of democracy, even in the eyes of those
who understand that in the formation of legislative proposals there is limited scope
for transparency."

87

A counterpoint to these complaints is vigorously asserted by Andrew Moravcsik
and others. Moravcsik has commented: "It is unfair to judge the EU by standards
that no modem government can meet."'188 He rejects the critics whose negativity
might lead one to assume "that the EU lacks any form of democratic participation
and accountability at all."'' 89 In contrast he reminds us that "in fact the EU employs
two robust mechanisms: direct accountability via the EP and indirect accountability
via elected national officials."' 190 He urges the adoption of "reasonable criteria for
judging democratic governance" and points to the system of "[c]onstitutional checks
and balances" that ensures "EU policy-making is, in nearly all cases, clean,
transparent, effective and responsive to the demands of European citizens."'191

84 [A]lthough a particular country's nationals may in fact ultimately hold their domestic
representatives responsible for decisions made at the supranational level, the actual control over
such decisions may well be diffused throughout supranational institutions and policy-making
networks in which no single participating state or its representatives have a decisive voice, in
either a legal or practical sense.

Lindseth, supra note 34, at 648.
'as Majone, supra note 16, at 15.
1g6 Bill Cash, European Integration: Dangers for the United States, 1 Chi. J. Int'l L. 315, 320 (2000).
187 Mancini, supra note 45, at 49. For another comment on the "faceless" officials in Brussels, see

Reginald Dale, Commission's 'Crisis' Is a Good Sign, Int'l Herald Trib., Mar. 19, 1999, at 11.
188 Moravcsik 2003, supra note 28, at 38. Moravcsik notes that EU officials "enjoy the greatest

autonomy in precisely those areas - central banking, constitutional adjudication, criminal and civil
prosecution, technical administration and economic diplomacy - in which many advanced industrial
democracies, including most Member States of the EU, insulate themselves from direct political
contestation." Moravcsik 2002, supra note 36, at 613. He expands on this theme as follows: "When judged
by the practices of existing nation-states and in the context of a multi-level system, there is little evidence
that the EU suffers from a fundamental democratic deficit." Id. at 621. Giandomenico Majone adds to this
idea that the accountability of non-majoritarian agencies can be designed into the system in which they
receive a delegation of powers. Majone, supra note 16, at 25-27.

189 Moravcsik 2002, supra note 36, at 611.
190 Id. This is echoed by Convention Vice President Jean-Luc Dehaene, who notes the democratic

legitimacy of the EP and the Member States, whose governments are controlled by democratically elected
national parliaments. Dehaene, supra note 135, at 4. These "institutional checks and balances" help ensure
that arbitrary action at the EU level will be difficult. Moravcsik 2002, supra note 36, at 609.

191 Moravcsik 2003, supra note 28, at 38. Moravcsik acknowledges that widespread concern about
EU bureaucracy "gains some plausibility from the technocratic nature of much EU regulation, the big role
played by non-elected officials, and the geographical and cultural distance between those regulators and
the average citizen." Id. at 39. But he maintains that these problems are no worse in the EU than at the
national level. "We might, of course, want to criticise the broader trend toward delegation of power,
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Notwithstanding such favorable opinions, Commission officials have declared
their intention to "open up policy-making to make it more inclusive and
accountable" and to "connect the EU more closely to its citizens."' 192 These would be
achieved by requiring the EU institutions to work in a more open manner, actively
communicating their activities and decisions and using language "accessible and
understandable for the general public."' 193 Accountability would result from creating
clearer legislative and executive processes and having each EU institution and each
Member State "take responsibility for what it does in Europe."'194

With the mandate of the Convention clearly in mind, the Laeken Declaration
acknowledges that "the Union is behaving too bureaucratically in numerous ...
areas.' 95 Convention Vice Chairman Jean-Luc Dehaene has warned that "the
Brussels institutions must not become ivory towers, where insiders conduct
impassioned debate in terms which are wholly unintelligible in the outside world."'196

Valery Giscard d'Estaing has similarly proclaimed that "Europe must move away
from being a small circle of insiders. It must be returned to politics, to citizens, to
public debate."'

197

C. Lack of Transparency

Another way of expressing concern over the remoteness of the EU process is to
refer to a lack of transparency in Brussels. EU institutions, particularly the
Commission and Council, traditionally operated behind closed doors "under the
principle that everything is secret except what is expressly stated to be accessible."'' 98

Fortunately, beginning with the Treaty of Maastricht, the culture of secrecy has been
under official attack.' 99 But substantial concerns remain, and despite the progress in
the 1990's the European Council has called for the Union to be even more
transparent. 2

00 The results have not yet been to everyone's satisfaction. In his 2001
analysis of peer reviews among the EU institutions, Christopher Lord was still
compelled to observe: "Everyone criticizes everyone else for a lack of
transparency."2 °'

judicial enforcement of rights, and strong executive leadership, but why should the EU bear the brunt of
such a critique?" Id.

192 White Paper, supra note 6, at 8. The White Paper cited openness and accountability as two of its
"Principles of Good Governance." Id. at 10.

193 Id.
194 Id.
195 Laeken Declaration, supra note 8, at 21.
19 Dehaene, supra note 135, at 5.
197 V. Giscard d'Estaing, Chairman of the European Convention, Speech After Receiving the

Charlemagne Prize in Aachen (May 29, 2003), 14 (transcript available at http://european-
convention.eu.int/docs/speeches/9190.pdf). [hereinafter Giscard d'Estaing Charlemagne]. See generally
Id. at7.

19 Stein, supra note 21, at 522. See also Bo Vesterdorf, Transparency - Not Just a Vogue Word, 22
Fordham Int'l L.J. 902 (1999) (discussing transparency issues as they relate to the decision-making
process); Willem H. Buiter, Alice in Euroland, 37 J. Common Mkt. Stud. 181 (1999) (discussing
transparency issues as they relate to the Economic and Monetary Union).

1" For a summary of major developments in the movement toward more transparency, see Stein,
supra note 21, at 521-24.

20 Laeken Declaration, supra note 8, at 21.
201 Lord, supra note 12, at 655. As noted by Lord, even the EP has been accused by the Commission

as lacking sufficient openness in its procedures. Id. "[T]he working methods of Parliament ought to be re-

[Vol. 10



THE PROPOSED EUROPEAN UNION CONSTITUTION

Transparency has several different connotations in the EU discussion. One
relates to the labyrinthine nature of the Union process. Anticipating the
complications of further EU expansion, Joschka Fischer has asked: "Will
enlargement make Europe even less transparent and comprehensible for its
citizens? 20 2 "How can one prevent the EU from becoming utterly intransparent?' 20 3

The openness of meetings and EU lawmaking is another subject of criticism. The
White Paper states: "Democracy depends on people being able to take part in public
debate. To do this, they must have access to reliable information on European issues
and be able to scrutinise the policy process in its various stages., 20 4 With regard to
the EU's many regulatory bodies, Giandomenico Majone has suggested enactment of
an administrative procedure act: "The proliferation of committees, working groups,
and agencies, shows how urgent is the need for a single set of rules explaining the
procedures to be followed in regulatory decision-making. 2 5 He asserts that their
overlapping functions and divergence in operating procedures create "a real lack of
transparency" and that "procedural legitimacy is reduced to a vanishing point., 20 6

Looking for a concrete response, the European Parliament has demanded that
Council meetings be public when the body is acting in a legislative or budgetary
capacity.

20
7

Better information is also demanded. The Commission has forcefully asserted
that both the EU institutions and the Member States "need to communicate more
actively with the general public on European issues .. . .Information should be
presented in a way adapted to local needs and concerns, and be available in all
official languages. 20 8 The White Paper refers to the EU's ever more sophisticated
EUROPA website 20 9 and promises "[u]p-to-date, on-line information on preparation
of policy through all stages of decision-making. 2 10 At least one commentator has
asserted that EU information is more readily available than in most of the Member
States,211 but the general call is for better information and more of it. One suggestion
is that the EU implement a freedom of information act.212 Regardless of the precise
means of increasing public access, the words of Jean-Luc Dehaene appear to reflect
the current prevailing view: "I said that there was also a positive answer to the
question 'Could more information on EU policies tackle the democratic deficit?'.
Why? Because of the existing link between the two: you can have information
without democracy, but you cannot have democracy without information. 213

examined in order to make them 'as clear and transparent as possible."' European Commission,
Adapting the Institutions to Make a Success of Enlargement: Contribution by the European Commission
to preparations for the Intergovernmental Conference on institutional issues, Nov. 10, 1999, at
http://europa.eu.int/igc2000/offdoc/prepigcen.pdf, at 11.

202 Fischer, supra note 79, at 5.
203 Id. at 6-7.
204 White Paper, supra note 6, at 11. The Laeken Declaration also called on EU institutions to be

more open. Laeken Declaration, supra note 8, at 20.
205 Majone, supra note 16, at 22.
206 Id.
207 Bourlanges Report, supra note 169, at 11. See also Newman, supra note 13, at 198.
208 White Paper, supra note 6, at 11.
209 Id. The website is located at www.europa.eu.int.
210 Id. at 4.
211 Moravcsik 2002, supra note 36, at 612.
212 Newman, supra note 13, at 198.
213 Dehaene, supra note 135, at 4. See also Stein, supra note 21, at 524.
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D. A Delivery Failure - The EU's Social Legitimacy

Issues of complexity, remoteness and transparency are relatively straightforward
in that they focus on the structure of the EU. But public disaffection may go deeper
than how well the citizens of the EU comprehend its organization. It has also been
proposed that the EU has failed to deliver the results its citizens want, and that as a
consequence the Union suffers from a lack of social legitimacy.

Joseph Weiler describes social legitimacy in contrast to formal legitimacy. The
latter, he says, is akin to the juridical concept of formal validity: "The notion of
formal legitimacy in institutions or systems implies that all requirements of law are
observed in the creation of the institution or system."214 In his opinion, the role of the
democratic Member States in creating the EU and its institutions is sufficient proof
of the Union's formal legitimacy.215 In contrast, social legitimacy "connotes a broad,
empirically determined, societal acceptance of the system." This acceptance
occurs "when the government process displays a commitment to, and actively
guarantees, values that are part of the general political culture. 217 Weiler adds that a
system usually must have formal legitimacy to enjoy social legitimacy, but formal
legitimacy doesn't guarantee social legitimacy.218 In an article entitled "The
Heartless EU," Julie Smith also acknowledges the formal legitimacy of the EU, but
asserts that "a question mark" remains over its social legitimacy: "Democratic or not,
the EU doesn't yet seem to have won over the hearts and minds of its citizens, which
means that even a new constitution is unlikely to resolve the question of a
democratic deficit at the European level. 21 9 If Smith is correct, why has the EU
failed?

Lothar Funk sees it as a failure of output: "Traditionally, the EU's legitimacy is
mainly based on output legitimacy, in other words on the efficiency and
effectiveness of European problem-solving ability. '220 According to Funk the key
challenge is "what kind of Charter can enhance the problem-solving capacity and
ability of European governance thereby strengthening the output dimension of Union
legitimacy."'22' Funk adds that "the effectiveness and efficiency of EU policy is still
at least as important for the legitimacy of the European Union as diminishing the
democratic deficit .... A solution which calls only for 'more democracy' is unlikely

234 Weiler, supra note 14, at 80.
215 Id.
216 Id.
217 Id.
231 Id. at 81, 265. In commenting on the administrative, non-majoritarian aspects of the EU structure,

Peter Lindseth suggests that a supranational institution like the EU, being a non-national polity, lacks the
"degree of implicit popular confidence that makes administrative autonomy on the national level possible,
or at least tolerable." Lindseth, supra note 34, at 651. In other words, the non-national character of the EU
may significantly inhibit the development of meaningful social legitimacy.

219 Julie Smith, The Heartless EU, Foreign Pol'y, Mar. 1, 2003, at 85, 2003 WL 13316233. See also
a comment in The Scotsman, which finds evidence of the EU's democratic deficit in the apathy displayed
in low voter turnout for EP elections. EU Constitution Must Be a Matter for the Voters, Scotsman, May
27, 2003, at 19.

220 Funk, supra note 94, at 256.
221 Id. The White Paper included effectiveness as one of its five "Principles of Good Governance,"

stating: "Policies must be effective and timely, delivering what is needed on the basis of clear objectives,
an evaluation of future impact and, where available, of past experience." White Paper, supra note 6, at 10.
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to solve the delivery problem in a satisfying way. 222 In this same vein, David
Miliband asserts that the democratic credentials of the EU are less critical to the
public than the EU's delivery deficit: "[W]hat people want above all from the EU is
delivery... the real source of discontent in Europe today concerns the effectiveness
of EU actions."223 Yves Meny sees this deficit as an increasing gap between the ideal
and reality, "the growing awareness by the people that governments are unable or do
not want to deliver goods that they used to promise or distribute." 224

At the heart of these unfulfilled expectations lies a substantive component to
social legitimacy, characterized by Weiler as a government's commitment to and
guarantee of "values that are part of the general political culture, such as justice,
freedom and general welfare. 225 Michael Newman similarly describes the
"fundamental aim of constructing a Europe in which democracy and social justice
exist at all levels. 226 These concepts of social justice and general welfare must be
seen in their uniquely European sense as descriptive of the wide range of social
welfare benefits enjoyed by European citizens, benefits that are not generally
addressed by market-oriented EU legislation. And therein lies the tension. Newman
argues that the EU "has elevated the competitive market above all other social and
economic principles. 227 The implication is that a shift in the Union's emphasis from
commercial affairs to social matters might lead to the EU's popular acceptance and
thus social legitimacy.

An EU social welfare agenda has been criticized as a misguided and
counterproductive means of achieving social acceptance for the Union,228 but
proponents expound the benefits of such a program. Weiler posits that social
legitimacy may emerge from a combination of more democratic EU structures and
"a visible and tangible demonstration that the total welfare of the citizenry is
enhanced as a result of integration. ,2 29 The Laeken Declaration asserts that "citizens
are calling for a clear, open, effective, democratically controlled Community
approach.. .that provides concrete results in terms of more jobs, better quality of life,

222 Funk, supra note 94, at 259-60. There are however, those who believe that "more democracy"

will in fact yield more social legitimacy. See Vernon Bogdanor, The Future of the European Community:
Two Models of Democracy, 21 Gov't & Opposition 161, 176 (1986), who asserts that more power vested
in the EP would excite the voting public and increase popular interest in the EU. See also Economist
2002, supra note 60, at 42. Giscard d'Estaing proposed a public debate to increase the "active support" of
the people of Europe. See Giscard d'Estaing Charlemange, supra note 197, at 7. Dehaene suggested that a
more understandable constitutional treaty would remove a "major obstacle" standing in the way of citizen
interest and involvement in EU affairs. Dehaene, supra note 135, at 6.

223 Miliband, supra note 126, at http://www.mpi-fg-koeln.mpg.de/pu/workpap/wp02-2/wp02-2.html.
224 Mdny, supra note 15, at 2. Among the factors M~ny describes as driving this failure to deliver is

the power of the market to operate without governmental assistance or regulation. Mdny, supra note 15, at
6.

225 Weiler, supra note 14, at 80.
226 Newman, supra note 13, at 211.
227 Id. at 204. Andrew Moravcsik describes "the perception that the EU is a neo-liberal conspiracy"

whose policies "are biased against particular popular interests." He is very critical of this theory, which he
describes as the "social democratic critique." Moravcsik 2003, supra note 28, at 43.

228 Andrew Moravcsik and Giandomenico Majone reject the contention that the EU's market
emphasis has threatened the social welfare systems of the Member States, or that the EU's lack of
attention to social welfare issues is the reason for the Union's lack of acceptance by the European public.
See Moravcsik 2002, supra note 36, at 617-18; Moravcsik 2003, supra note 28, at 44; Majone, supra note
16, at 6-7, 13-14.

229 Weiler, supra note 14, at 83-84.
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less crime, decent education and better health care., 23 0 Newman lists a number of
initiatives that the EU ought to incorporate into a "programme of democratisation,"
including a commitment to full employment, combating social exclusion and racism,
emphasis on human and social rights, a freedom of information act and "a gradual
increase (commensurate with GDP growth) of EU expenditure, with cohesion and
redistribution as the major operating principles. 23' Clearly, there are those who hold
the belief that a dramatic change of course from the common market to a Union
focused on individual rights and quality of life will engender social legitimacy and
reduce the EU's democratic deficit.

E. Lack of a European Demos

The concept of a widely shared set of social values among the citizens of the
European Union is a subject of considerable debate. In classic terms, the basis for
any democracy is the existence of a demos, an identifiable group of people with
sufficient cohesiveness to agree on the principles of their self-governance.232 Shared
geography alone is not enough to create the shared culture or values that can give
rise to a demos - the people within the territory must share a common identity. Many
observers contend that a demos can never develop in the EU, and thus a true pan-
European democracy cannot be created. Others argue that Europe does possess
sufficient shared values to create a European people. A third camp suggests that the
Union does not need a traditional demos as a prerequisite to supporting a democratic
system.

The case against the existence of a European demos begins with the empirical
observation that Europeans are a diverse people with diverse values. Andreas
Follesdal makes reference to the lack of "a shared history or gene pool among all
Europeans, to create a common identity" and sees that "there is no 'demos', no
shared sense of destiny or broad set of common values., 233 He also sees "no
sufficiently widespread and appropriate political culture" and "little in the way of
sufficiently clear and shared normative conceptions of what justice requires
regarding the institutional distribution of political rights and material resources. 234

Andrew Moravcsik notes that multilateral bodies such as the EU "lack the grounding
in a common history, culture and symbolism upon which most individual polities
can draw. 235 One of the greatest concerns to some commentators is the absence of a

230 Laeken Declaration, supra note 8, at 21.
231 Newman, supra note 13, at 209-10.
232 See general discussion in Neil MacCormick, Democracy, Subsidiarity, and Citizenship in the

'European Commonwealth,' 16 Law & Phil. 331, 340-42 (1997). Democracy has been described as "the
power of the demos." Mdny, supra note 15, at 3.

233 Andreas Follesdal, Citizenship and Political Rights in the European Union: Consensus and

Questions, Institute for Advanced Studies 1, 4.
234 Id. at 12-13.
235 Moravcsik 2003, supra note 28, at 38. Maltese Convention delegates George Vella and Alfred

Sant have argued that "the diversity of cultures, languages, traditions, beliefs and historical backgrounds,
found in the present and future member states of the EU, is the strongest factor against the claim that the
EU should assume the structures of a federal superstate." Jesmond Bonello, Draft EU Constitution: MLP
Sees Voluntary Withdrawal Clause as 'Interesting,' Times Malta, May 28, 2003, available at
http://www.timesofmalta.com/core/article.php?id=127081. Joschka Fischer, an ardent proponent of
further EU integration, likewise acknowledges that the Member States remain as the repository for
citizens' identity and loyalty. Fischer, supra note 78, at 7.
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common European language. Dieter Grimm, a Justice of the German Federal
Constitutional Court, sees the language problem as "the biggest obstacle to
Europeanisation of the political substructure, on which the functioning of a
democratic system and the performance of a parliament depends. 236 He asserts that
effective democracy depends on effective communication and that a shared language
is critical.2 3 7 G.F. Mancini agrees. He acknowledges that multi-language nations do
exist, but he asserts that the size of the EU and the number of its languages create
unprecedented challenges for democratization.238

Population movement throughout history demonstrates that people are capable
of shedding languages and nationalities while embracing new cultures. As an
example, the Europeans who emigrated to the United States during the 19t" century
were generally successful in leaving the "Old World" behind and blending into the
evolving American demos. But their willingness and ability to take on a new identity
were spurred by the desperate economic or political conditions that led to emigration
and by the dramatic impact of a physical relocation. It cannot be expected that
today's Europeans who remain in their homelands during relatively comfortable
economic circumstances will have the same motivation to let go of their national
identities and personally accede to a pan-European demos. Joschka Fischer agrees
that in these circumstances the nation states of Europe are "realities that cannot
simply be erased" by the process of European integration.239 Similarly, Alan
Branthwaite sees "little evidence of European unity being able to offer a
compensatory identity to replace national identities., 240 He describes the EU as "an
artificial entity for which there are no natural feelings or sympathy.",241 Likewise, it
has been argued that "the average voter will always relate far more to his national
political institutions" than to the EU.242 In this vein, Peter Lindseth has asserted that

236 Dieter Grimm, Does Europe Need a Constitution?, I Eur. L.J. 282, 295 (1995). See also the

analysis by G.F. Mancini, who observes that multi-lingual European states such as Belgium, Switzerland
and Finland do exist, but are relatively small compared to the totality of the EU. In light of the Union's
daunting language problem, Mancini concludes that the EU's democratic deficit "is therefore inborn and
cannot realistically be removed within a time-frame which is other than geological or, at the very least,
epochal." Mancini, supra note 45, at 56. Mancini notes that these temporal adjectives were used
"ironically, but quite correctly in my opinion" by Joseph Weiler. Mancini, supra note 45, at 56 n.29. See
Joseph H.H. Weiler, Does Europe Need a Constitution? Demos, Telos and the German Maastricht
Decision, 1 Eur. L.J. 219, 229 (1995) [hereinafter Weiler 1995].

237 "Communication is bound up with language and linguistically mediated experience and
interpretation of the world. Information and participation as basic conditions of democratic existence are
mediated through language." Grimm, supra note 236, at 295.

238 Mancini, supra note 45, at 56.
239 In commenting on the "the transition from a union of states to full parliamentarization as a

European Federation" Fischer notes that such a level of integration is highly controversial:
Of course, this simple solution is immediately criticized as being utterly unworkable. Europe is not a
new continent, so the criticism goes, but full of different peoples, cultures, languages and histories.
The nation-states are realities that cannot simply be erased, and the more globalization and
Europeanization create superstructures and anonymous actors remote from the citizens, the more the
people will cling on to the nation-states that give them comfort and security.

Fischer, supra note 79, at 7. Fischer states that he shares these objections, and therefore he endorses the
idea that Member States should have a role in an integrated Europe. Id.

240 Alan Branthwaite, The Psychological Basis of Independent Statehood, in States in a Changing
World 46, 60 (Robert H. Jackson & Alan James eds., Oxford 1993).

241 Id.
242 Charlemagne, Europe's Forgotten President: Why It Matters Who Runs the European Parliament,

Economist, Jan. 10, 2002, at 49 [hereinafter Charlemagne].
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"as long as political identity continues to cling to the nation state ... the status of the
EC/EU as a self-legitimating 'constitutional' level of governance will remain
tenuous. 243

A number of observers have dismissed the "no demos" argument by asserting
that Europeans in fact share certain deeply held principles. Former French Prime
Minister and current MEP Michel Rocard has described "the extraordinary
community constituted by the intellectual and cultural patrimony that unites
Europeans around recognized and accepted values." 2 " Among these values are
"respect for human life, the desire to protect the weak and the oppressed, equal
treatment of women, the commitment to the rule of law" as well as liberty of
thought, religious freedom and pluralism, and Rocard heralds these principles as the
nearly unanimously-accepted "pillars of political and institutional stability in today's
Europe. 245 Follesdal refers to a "shared sense of justice '246 and social philosopher
Jurgen Habermas has spoken of "the idea of Europe" being based on a "specific
notion of justice" as manifested in "the social welfare state and the social market
economy. 247 These ideas echo the discussion in the previous section regarding the
EU's social legitimacy, but suggest that a deeper bond already exists among EU

248citizens.
Another approach is to suggest that the EU does not actually require a demos in

the classic sense. Lothar Funk contends that the EU is a unique polity that "does not
need citizens with a predominantly European identity" in order to be as legitimate as
the Member States.249 Eric Stein agrees and argues that since the EU is not a state in
the traditional sense, "it does not need the underpinning of a single 'people.' 250

Likewise, Lindseth proposes that a redefinition of demos may be necessary for the
concept of democracy to adequately apply to an institution such as the EU that exists
outside the traditional concept of the nation-state.25'

Reflecting on the debate, Stein questions whether the search for a demos may be
a red herring, but he does recognize that something uniquely European is

243 Lindseth, supra note 34, at 644. Lindseth engages in an extensive analysis of democratic

legitimacy and the "no demos" theory. Lindseth, supra note 34, at 645-51, 672-83.
244 Michel Rocard, Europe's Secular Mission, Taipei Times, May 28, 2003, at 9, available at

http://www.taipeitimes.com/News/edit/archives/2003/05/28/2003053028.
245 Id. Rocard notes the influence of Christianity on the development of these shared values, but he

adds that "Europe also found a productive balance between church and state. In Europe, sovereignty
belongs to the people and does not flow from a transcendent power .. " Id.

246 Follesdal, supra note 233, at 4.
247 Jtlrgen Kaube, Espresso and Croissants, Frankfurter Allgemeine Zeitung (English edition), June

27, 2001, available at http://www.faz.cotn/fN/INtemplates/eFAZ/archive.asp?rub=(B131IFFE-FBFB-
11D2-B228-00105A9CAF88)&doc={7E646849-6AE3-1 I D5-A3B5-009027BA22E4).

248 It has also been argued that greater public participation in the EU's processes and institutions will
engender a deeper European identity. EU trade commissioner Pascal Lamy and French official Jean
Pisani-Ferry have suggested that formation of effective multi-national political parties within the EP may
give rise to "a truly pan-European civil society that can bring life to pan-European debates." Pascal Lamy
& Jean Pisani-Ferry, Europe's Future and the Centre-left, Financial Times (London), Mar. 8, 2002, at 19.
In contrast, Andrew Moravcsik describes as "questionable" the proposition that "greater participation in
European political institutions will generate a deeper sense of political community in Europe ....
Moravcsik 2002, supra note 36, at 615.

249 Funk, supra note 94, at 256.
250 Stein, supra note 21, at 526.
251 Lindseth, supra note 34, at 643. See also Kenneth A. Armstrong, Civil Society and the White

Paper: Bridging or Jumping the Gap? (Harvard Jean Monnet Working Paper No.6/01, 2001),
http://www.jeanmonnetprogram.org/papers/01/0 11601 .html.
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developing. In describing this "hopeful vision" he states: "Elements of what might
emerge as a 'European identity' may be in place, but if this evolves, it will differ
from, and will coexist with, the discrete identities of the peoples in the individual
member states. 252 This idea of coexisting identities or attachments is explored by
Joseph Weiler, who describes the concept as that of "multiple demoi.' ' 253 He
describes several versions of this theory, and they share the following characteristics:
"[T]he invitation is to embrace the national in the in-reaching strong sense of
organic-cultural identification and belongingness and to embrace the European in
terms of European transnational affinities to shared values which transcend the
ethno-national diversity. 254

F. Beyond the Debates to a Call for Action

No single conclusion can be drawn from the democratic deficit issues that have
been identified, and any attempt to prescribe a response to the concerns will be met
with disagreement over whether the EU is a treaty organization, a nascent federation
or a blend of the two. Nevertheless, some common ground may exist among the
schools of thought. For example, reducing the Union's complexity should be
welcomed by all sides, as might some increase in transparency. However, the
intergovernmentalists would resist any bold moves to democratize the EU, on the
ground that IGO's are not state-like and do not need a layer of democracy on top of
the democratic systems of their member states. On the other hand, federalists would
seek change in each of the identified problem areas. They would espouse
simplification of the EU's structures for the purpose of greater public understanding,
a clearer and more familiar separation of powers among the EU's institutions, stricter
administrative procedures, and more checks and balances for greater accountability.
They would demand open meetings, access to documents and more opportunities for
elections and referenda. Lastly, they would expect the EU to mesh with their social
welfare expectations. The third camp, the hybrid theorists, would fall somewhere in
the middle, expecting some measure of reform but not demanding the same level of
openness and accountability required at the Member State level.

It is a fact of European life that against the backdrop of the theoretical debates
there is a constant barrage of specific demands for improving the system. Proposals
have varied from minor adjustments to major institutional changes. Both the White
Paper and the Laeken Declaration were issued in response to such demands, and the
Constitutional Convention was mandated to fully debate the issues and offer
concrete solutions. 2 5 Part IV of this article will analyze particular changes that have
been proposed and the movement toward their realization through the Draft
Constitution.

252 Stein, supra note 21, at 528. See also Di Fabio, supra note 124, at 168. Note also Alan

Branthwaite's reference to an EU identity that might be "complementary" to national identities.
Branthwaite, supra note 240, at 60.

211 Weiler, supra note 14, at 344-48.
254 Id. at 346.
255 [T]he European Council has decided to convene a Convention composed of the main parties

involved in the debate on the future of the Union. In light of the foregoing, it will be the task of

that Convention to consider the key issues arising for the Union's future development and try to
identify the various possible responses.

Laeken Declaration, supra note 8, at 25.
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IV. DEMANDS FOR A BETTER EU STRUCTURE - WHAT DOES THE DRAFT
CONSTITUTION OFFER?

A. The Balance of Power within the EU

The balance of power among EU institutions is a principal focus of those who
call for structural change in the Union. Joschka Fischer has issued a general call for a
"fundamental reordering of competences both horizontally, i.e. among the European
institutions, and vertically, i.e. between Europe, the nation-state and the regions. '256

Thus, the new Constitution would be "centred around basic, human and civil rights,
an equal division of powers between the European institutions and a precise
delineation between European and nation-state level. '257 Likewise, the Laeken
Declaration recognizes the need to examine whether there should be a
"reorganisation of competence" among the EU's institutions. 258

A critical aspect of institutional balance of power is an effective system of
checks and balances. In his analysis of self-assessments and peer assessments among
the EP, Council and Commission, Christopher Lord has observed not only the
"competitive pressures" among the institutions, but also the "incentives for actors to
balance and check one another both in their advocacy of which standards of
democracy should apply to the EU, and in their assessments of the Union against
those standards., 259 In this vein, the White Paper noted the need for "a simple legal
mechanism" that would permit the EP and the Council to "monitor and control the
actions of the Commission. 26 ° Others have called for both the Commission and the
Council to be more accountable to the elected Parliament, 26' while the Laeken
Declaration more generally asks how the "balance and reciprocal control" among the
various institutions could be ensured.262 In contrast, Yves Meny asserts that "[v]eto
points are everywhere" within the EU, that the consensus approach to Union
decision-making insures input from all interests, and that innovations such as a
second legislative chamber would likely "exacerbate the problem by adding to the
already overloaded system of checks and balances. 263

As introduced in the discussion of delegation in Part II of this article, a question
that gets to the heart of the democratic deficit is whether there is an imbalance
between the "institutional" or "constitutional" EU bodies (Commission, ECJ and
European Central Bank) and the majoritarian institutions (principally the EP, but
also to some extent the Council). Meny is of the opinion that the constitutional
component of the EU (which he calls the "liberal" pillar) is "overdeveloped while

2-6 Fischer, supra note 79, at 9.
257 Id.
258 Laeken Declaration, supra note 8, at 22.
259 Lord, supra note 12, at 656.
260 White Paper, supra note 6, at 3 1.
261 See the discussion at Quentin Peel, A Dream That Needs Democracy: The EU Will Not Flourish

If It Lacks Popular Legitimacy, Financial Times (London), Mar. 4, 2002, at 21 [hereinafter Peel 2002],
which also suggests that the Commission and Council should be more answerable to the Member States'
parliaments.

262 Laeken Declaration, supra note 8, at 23.
263 Mdny, supra note 15, at 9-11.
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the popular pillar is rather meagre., 264 He asserts that "the growing dissatisfaction
with democracy, particularly in Europe, is the result of the continuing expansion of
the constitutional pillar to the detriment of the popular one. 265 Thus he favors
balancing the pillars so that none of the components will dominate the other,266 and
in particular:

...making all the elements of the institutional triangle (Commission, Council,
Parliament) more accountable directly or indirectly to the people; strengthening the
transmission belts (such as transnational parties and organizations); reinforcing the
role of national parliaments vis-6-vis Union policies; defining better the respective
competencies; or introducing-why not?-some forms of direct democracy such as
European referenda.

267

These suggestions reflect the variety of ideas that have been expressed with
regard to changing the EU's institutions. Specific proposals will now be examined,
initially with respect to the major Union institutions and the balance of power among
them, and then with respect to other actors in the Union and their rights and
responsibilities relating to the EU institutions. Within these broader categories, two
aspects of each institution or actor will be analyzed. First, the demands made by
politicians, academics and other commentators will be outlined. Second, the relevant
provisions of the Draft Constitution will be identified and weighed against these
demands.

1. The European Parliament

The most common suggestion for democratic reform in the EU is to increase the
decision-making power of the European Parliament. This is understandable, because
the Parliament looks and feels most like a familiar democratic institution, and its
expanded authority would naturally seem to enhance the Union's democracy.268 In
fact, the Parliament's powers have steadily grown during the past 25 years. What
started as an appointed assembly with nothing more than consultative powers, has
evolved into an elected legislature with significant powers of co-decision and
oversight. 269 But this evolution has by no means settled the deficit debate. For

264 Id. at 11.
265 Id. at 4. Mdny also notes a paradigm shift in which the popular pillar has become "weaker and

weaker" while the constitutional pillar has become stronger, thus "contributing to the progressive isolation
of governing elites from people's pressures." Id.

266 Id.
267 Id. at Ii. Mdny also argues that "we have to invent new paradigms, rules and institutions rather

than try to duplicate national recipes." He challenges the people of the EU to "conceive something called
democracy at a higher, supranational level.., a new concept of 'post-national democracy."' Id.

268 Joseph Weiler describes the link between the EP and the democratic deficit in these terms: "It is
traditional to start an analysis of the role of the European Parliament in the governance structure of the
Community with a recapitulation of the existing democracy deficit in EC decision-making." Weiler, supra
note 14, at 77.

269 The Treaty of Rome created a Parliamentary Assembly with minimal supervisory powers over the
Commission and a consultative role in legislation. Following a name change to European Parliament in
1962 and the first direct elections in 1979, the Parliament has gradually received an enhanced supervisory,
legislative and budgetary authority through subsequent treaties. The most significant step was the
Maastricht Treaty's grant of co-decision authority with the Council in specific areas of legislation.
Expansion of these areas, more supervision over the Commission through censure and Committees of
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example, while the Laeken Declaration asserts that direct elections to the EP,
instituted in 1979, have "considerably strengthened" the EU's democratic

270legitimacy, Yves Meny has pointed out that "the democratic deficit argument
never raged as much as it did after the election of MEPs by universal suffrage." 27 1

Reflecting this sense of unfinished business, the White Paper broadly urges a greater
role for the Parliament in "policy process" of the EU,

272 and the Laeken Declaration
itself calls for a further examination of the role of the Parliament.273

There are many complaints about how the Parliament functions today and how it
relates to the citizens of the EU. Addressing the realities of EU institutional power,
Peter Lindseth describes the EP's "effective exclusion from the real process of
decision-making, dominated by the Council and the Commission. 274 Some critics
have asserted that the Parliament is dominated by a few of its members, "around
whom thousands of lobbyists swarm, 275 that its political parties are ineffective,276

that its procedures are not transparent,277 and that "deficiencies in its internal code of
conduct" make it difficult to determine whether its members are acting on behalf of
private interests. 27 Other points of criticism are the multi-locational manner in
which the Parliament carries out its work 279 and "an unwieldy size; disproportionate
representation of smaller Member States; internal language barriers; and popular and
media disinterest. '280 Declining voter turnout in EP elections is cited as evidence of
declining public interest,28' and it has been suggested that "the average voter will
always relate far more to his national political institutions. '282 In broad terms, the

Inquiry, and more involvement in the Union's budgetary procedures have enhanced Parliament's role as
an important Union Institution. For a concise and useful analysis of the evolution of the EP, see Newman,
supra note 13, at 174-83.

270 Laeken Declaration, supra note 8, at 19.
271 M~ny, supra note 15, at 8.
272 White Paper, supra note 6, at 6, 22, 32.
273 Should the role of the European Parliament be strengthened? Should we extend the right of co-

decision or not? Should the way in which we elect the members of the European Parliament be
reviewed? Should a European electoral constituency be created, or should constituencies continue
to be determined nationally? Can the two systems be combined?

Laeken Declaration, supra note 8, at 23.
274 Lindseth, supra note 34, at 674. In an article entitled "Why it matters who runs the European

Parliament," The Economist caustically referred to the EP's president as "the toothless head of a toothless
outfit." Charlemagne, supra note 242, at 49.

275 Dombey, supra note 143, at 23.276 Newman, supra note 13, at 181. See also Weiler supra note 13, at 166. Youri Devuyst notes the
absence of a "majority-minority game" within the EP, which would enhance stability and predictability in
its legislative workings. Devuyst, supra note 82, at 40-41.

277 Lord, supra note 12, at 655.
278 Id.
279 "It has been aptly described as a kind of 'monthly road show', with MEPs spending three weeks

per month in Brussels attending committees and political group meetings, one week per month in
Strasbourg in plenary sessions, while much of the secretariat is based in Luxembourg." Newman, supra
note 13, at 181.

280 Lindseth, supra note 34, at 674. Joseph Weiler also notes the language problems inherent in
managing the EP. Weiler, supra note 14, at 266.

281 Lord, supra note 12, at 652. See also, Scotsman, supra note 218, at 19.
282 Charlemagne, supra note 242, at 49. Peter Lindseth asserts that the national parliaments' greater

claim to democratic legitimacy stems from the lack of a European demos. Lindseth, supra note 34, at 709.
The Times of London argues that the lack of a demos is the reason that "the idea of transferring real power
to the European Parliament has so little support anywhere in Europe." Kaletsky, supra note 42, at 24. See
the discussion on the demos at Part Ill(E) above.
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European Parliament exists today as an institution whose powers "fall far short of
the powers of an ordinary parliament,' 283 and thus its standing and influence have
suffered.

In response to complaints, commentators have made substantive suggestions for
changing the Parliament's structure and competences.284 Among the proposals, four
stand out as most basic to its institutional stature. First, the Parliament should have
the right to initiate legislation.285 This power is now reserved to the Commission,
which "proposes" legislation to the Council and EP.286 Second, the Parliament's co-
decision authority should be extended. From the 11 areas of co-decision granted by
the Maastricht Treaty, 87 the number has grown to 37 areas,288 but it should be
increased, as suggested in the White Paper, to where the EP and Council "enjoy
equal roles., 289 Third, the Parliament's budgetary powers should be increased.
Currently, it can approve budgets proposed by the Commission, but it has no ability
to propose budgets and no taxing authority.290 Finally, as the only directly elected
EU institution, the Parliament should have more oversight authority over the
Commission, such as a greater role in selecting its President and other members.29'
Such a role would increase popular control over the Union's bureaucratic executive.

Not surprisingly, proposals for strengthening the Parliament are not universally
seen as a panacea for the European Union's ills. Youri Devuyst has expressed
concern that the Parliament is already a "more independent and threatening
institution" than its national counterparts, because it cannot be dissolved by the

292executive. He contends that a "constitutional balance is absent in the EU, giving

283 Majone, supra note 16, at 7
284 See e.g., Philippe C. Schmitter, How to Democratize the European Union- and Why Bother? 84-

87 (Rowan & Littlefield 2000). See also Newman, supra note 13, at 174-83. See also the proposals by EP
members Michiel van Hulten of the Netherlands and Nick Clegg of the UK, described in Cox, supra note
173, at http://www.euobserver.com/index.phtml?aid=l 1404.

285 The Economist calls the EP "that rare beast, a legislature that cannot actually initiate legislation."
Charlemagne, supra note 242, at 49; See Majone, supra note 16, at 7; Newman, supra note 13, at 180; See
also Cassen, supra note 159, at http://mondediplo.com/1999/04/03cassen.286 TEC art. 251.

287 See Impact of the European Parliament through the codecision procedure at

http://www.europarl.org.uk/publications/impact/PUBLlimpact03.htm.
288 Prior to the Draft, co-decision applied to 37 legislative areas. V. Giscard Giscard d'Estaing, Oral

Report Presented to the European Council in Thessaloniki (June 20, 2003) SN 173/03 at 11 (transcript
available at http://european-convention.eu.int/docs/speeches/9604.pdf.) [hereinafter Giscard d'Estaing
2003].

289 White Paper, supra note 6, at 34. Armin von Bogdandy has commented that "Parliament cannot
co-decide in almost all fundamental issues... [and] is thus denied a more or less equal power of decision-
making with respect to policy-design." von Bogdandy, supra note 51, at 50.

290 In 1970 Parliament gained right of approval over non-compulsory budgetary spending, and in
1975 the right of Parliament to reject the annual budget was established. It is also important to note
Parliament retains discharge authority over the budget. See Treaty amending Certain Budgetary
Provisions of the Treaties establishing the European Communities and of the Treaty establishing a Single
Council and a Single Commission of the European Communities, Apr. 22, 1970, O.J. (L 2) 1 (1970); TEC
art. 276. For a complete discussion of Parliamentary budgetary development, See Devuyst, supra note 82,
at 38.

291 One commentator has noted: "Once policymaking is turned over to administrators ... Parliament
has only limited powers to ensure that the same agenda that drove policy formation will also guide
implementation." Bignami, supra note 43, at 463. In the White Paper the Commission proposes joint
authority of the Council and the EP to monitor, control and supervise the executive activities of the
Commission. White Paper, supra note 6, at 31. See also Di Fabio, supra note 124, at 171.

292 Devuyst, supra note 82, at 40.
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Members of the European Parliament the freedom to criticize and censure the
Commission without any fear of personal consequences. 293 Joseph Weiler has
another viewpoint. While he favors enhancing the Parliament's powers for the sake
of more formal democracy within the EU, he doubts that enhancement will really
solve the Union's legitimacy problems. More power to the Parliament, he theorizes,
may actually increase dissatisfaction among the electorate in most Member States,
because they "only grudgingly" accept the transfer of power to the EU, where "their
national voice becomes a minority which can be overridden by a majority of
representatives from other European countries., 294 Likewise, he notes that "for the
first time national parliaments are taking a keen interest in the structural process of
European integration and are far from enamored with the idea of solving the
democracy deficit by simply enhancing the powers of the European Parliament., 295

G.F. Mancini has concurred, stating that promoting the EP to a "fully-fledged
legislature would not be an adequate balance for the loosening of ties between the
citizens of the fifteen Member States and their parliaments." 296

The Draft Constitution. The Constitution proposes a substantial increase in the
Parliament's legislative authority by expanding the areas of co-decision from 37 to
approximately 80 subjects. 29 7 This increase is created through Article 1-33(1) of the
Draft, which provides that "European laws and European framework laws shall be
adopted, on the basis of proposals from the Commission, jointly by the European
Parliament and the Council of Ministers under the ordinary legislative procedure as
set out in Article 111-302.,,29" Thus the Draft expands co-decision by including it as
part of the normal legislative process, as opposed to an article-by-article amendment
of substantive treaty provisions.2 99 The new areas of co-decision include energy,
transport, delegated regulation, and rights of establishment.300 The actual procedure
for co-decision is set forth in Article 111-302 of the Draft, which is essentially similar
to Article 251 of the EC Treaty.30 1

Another significant gain for the Parliament is expanded participation in the EU
budgetary process. Under Article 1-19(1) of the Draft, the EP would for the first time
be granted authority to "jointly with the Council of Ministers... exercise the
budgetary function., 30 2 Likewise, Article 1-55 provides for the EP and Council of

293 Id.
294 Weiler, supra note 14, at 85.
295 Id. at 86.
296 Mancini, supra note 45, at 57. See also Newman, supra note 12, at 182-83.
297 Giscard d'Estaing 2003, supra note 287, at 11.
298 Draft Constitution, art. 1-33(1).
299 Draft Constitution, art. 1-33(2) does provide for "special legislative procedures" in which the EP's

role may be merely consultative. According to Giscard d'Estaing, such procedures are reserved for areas
which "have a bearing on the constitutional order of the Member States, while others are very sensitive
issues for several Member States." Examples of these areas include: citizenship, taxation, environment,
and police cooperation. Giscard d'Estaing 2003, supra note 288, at 11; Draft Constitution, arts. 111-9, III-
62,111-130, 111-176.

300 Draft Constitution, arts. 111-157, 111-134, 1-35, 111-23. For a summary of the Draft Constitution's
effect on the European Parliament, see Guide to the New Draft Constitutional Treaty
http://www.europarl.org.uk/index.htm.

301 TEC art. 251.
302 Draft Constitution, art. 1-19(1). In contrast, the EC Treaty simply states that the EP "shall exercise

the powers conferred upon it by this Treaty." TEC art. 189.
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Ministers, on a proposal from the Commission, to jointly "adopt the European law
determining the Union's annual budget."3 °3 Article 111-310 offers new and
streamlined budgeting procedures, under which the EP's involvement is more clearly
defmed. 3

0
4 The Draft provides for shorter time frames and more efficient use of the

Conciliation Committee to resolve differences between the EP and Council of
Ministers in setting the annual EU budget.0 5 In addition to its role on the annual
budget, the Parliament is granted the right to approve Council proposals on annual
budget ceilings in the various categories of EU expenditures, as part of the process of
adopting a "multi-annual financial framework. 30 6

Regarding transparency, Article 1-49(2) of the Draft requires the Parliament to
meet in public, and Article 1-49(3) offers a public right of access to the EP's
documents. 0 7 These provisions have no antecedent in the current Treaties.

The Draft Constitution also contains several less important provisions relating to
the competences and structure of the Parliament. With regard to future amendments
to the Constitution itself, Article IV-7(2) grants the European Council the authority,
after consulting the EP and Commission, to convene a new constitutional convention
to deal with proposed amendments.30 8 In situations where proposed amendments are
deemed to be minor, the European Council may, with the consent of the Parliament,
decide not to convene a convention but refer proposed amendments directly to the
Member States.30 9

Article 1-19(2) increases the maximum number of EP members from 732 to 736,
and the same provision awards each Member State a minimum of four parliamentary
members.310 At the Convention a number of smaller states argued for a minimum of
six members - the number of representatives currently assigned to Luxembourg
under the EC Treaty - but they were unsuccessful.3 ' This issue may well be
revisited.1 2

A number of potential responses to the democratic deficit complaints were not
reflected in the Constitution. With respect to the issue of legislative power, calls for
a parliamentary right to initiate legislation have been ignored. Improvements to the
structure and operational efficiency of the European Parliament have also been
suggested, but the Draft offers no changes. A term limit on the holding of the EP

303 Draft Constitution, art. 1-55.

'04 Id. at art. 111-310.
305 Id.
306 Id. at arts 1-54, 111-308.
307 Id. at arts 1-49(2), 1-49(3).
308 Id. at art. IV-7(2).
309 Id.
3 10 TEC art. 189.

'" TEC art. 190(2); See also Proposed Amends. Pt. I, art. 19 of Draft Constitution: Suggestion for
amend. by Monsieur Ben Fayot; Suggestion for amend, by Mr. Georgios Papandreau and Mr. Georgio
Katiforis; Suggestion for amend, by Mr. Kimmo Kiljunen; Mr. Matti Vanhanen, Ms. Riitta Korhonen and
Mr. Antti Peltomaki; Suggestion for amend, by Mr. Ivan Korcok, Mr. Jan Figel and Mr. Juraj Migas;
Suggestion for amend. by Prof. Peter Serracino Inglott and Mr. John Inguanez, available at
http://european-convention.eu.int.

312 The Italian Presidency that chaired the December 2003 IGC summit, in response to continued
pressure from the smallest states, has signaled the possibility of increasing both the minimum number of
delegates per country and the overall size of the Parliament. Conference of the Representatives of the
Governments of the Member States, Presidency Note, Brussels, 11 December 2003, CIG 60/03 ADD 2, at
4, at http://www.ueitalia2003.it/NR/rdonlyres/952B7C4E-D 13C-404D-A952-C7996C6EA6BE/0/
CIG_60_03_ADD2 EN03.pdf [hereinafter Presidency Note].
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Presidency was proposed but rejected.313 The Parliament's role in electing the
Council-nominated Commission President was debated, with alternative proposals
including allowing the EP the right to nominate the President with confirmation by
the Council, or granting the Parliament the exclusive right to nominate and elect.31 4

Nevertheless, these proposals were rejected, and the Draft maintains the current
procedures.315

The following table summarizes the Draft Constitution's responses to the
democratic deficit debate in relation to the European Parliament:

Democratic Deficit Issues Relating to Impact of Draft Constitution
the European Parliament (EP)
EP should have right to initiate No change
legislation
EP's co-decision power should be Increased areas of co-decision as
expanded ordinary legislative procedure
EP should have enhanced budgetary Increased input into annual budget and
power multiannual financial framework
EP should have more oversight over No change
other EU institutions
EP's structure and operational No change
efficiency should be improved

All in all, the Draft Constitution would enhance the stature of the European
Parliament by permitting it to participate more fully in the EU's legislative
processes, but the EP would still lack two critical competences of a traditional
parliament. It would not be able to initiate legislation, and it would lack full
oversight powers over the EU executives, namely, the Commission, the Council of
Ministers and the European Council. Given the significance of these remaining
limitations, the expanded powers granted to the Parliament are not likely to be very
controversial. Federalists will undoubtedly wish for more, but they should applaud
the steps that the Draft proposes. Intergovernmentalists may disapprove of
expanding the quasi-federal Parliament, but the continued prominence of the
Commission and Council will preserve the Union's IGO character. With regard to

313 Suggestion for amend. by Mr. Ivan Korcok, Mr. Jan Figel and Mr. Juraj Migas; Suggestion for

amend, by Prof. Peter Serracino Inglott and Mr. John Inguanez, available at http://european-
convention.eu.int; Proposed amends. pt. I, art. 19 of Draft Constitution: Suggestion for amend, by
Georgios Papandreau and Mr. Georgio Katiforis; Suggestion for amend, by Mr. Andrew Duff, Mr.
Lamberto Dini, Mrs. Maria Berger, Mrs. Lone Dybkjaer, Lord Maclennan, Mr. Adrian Severin;
Suggestion for amend, by Marietta Giannakou.

314 Centre for European Reform, The CER guide to the draft EU Constitution (July 2003), available
at http://www.cer.org.uk/. [hereinafter Centre for European Reform]; See also Janis A. Emmanouilidis &
Claus Giering, Light and Shade-An Evaluation of the Convention's Proposals (Aug. 2003), available at
http://www.cap.uni-muenchen.de/. Proposed amends, to pt. I, art. 19 of Draft Constitution: Suggestion for
amend. by Mr. Georgios Papandreau and Georgios Katiforis; Suggestion for amend. by Mr. John
Gormley; Suggestion for amend, by Professor Perter Serracino Inglott and Mr. John Inguanez; Suggestion
for amend, by Mr. Andrew Duff, Mr. Lamberto Dini, Mrs. Maria Berger, Mrs. Lone Dybkjaer, Lord
Maclenna, Mr. Adrian Severin; Suggestion for amend by Mr. David Heathcoat-Amory; Suggestion for
amend, by Mr. Timothy Kirkhope, available at http://european-convention.eu.int/.

31 TEC art. 214(2); Draft Constitution, art. 1-26(1).
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the Parliament, hybrid theorists can view the Draft as essentially maintaining the
EU's structural status quo.

2. The Council

Compared to the European Parliament, the Council3 16 has undergone relatively
little structural change during the life of the Union, and notwithstanding the trend
toward co-decision with the EP, the Council's own competences have been
maintained.3 17 However, as the EU's most powerful institution, the Council has been
subject to constant scrutiny and considerable criticism. Even though its membership
consists of elected officials from the Member States, the Council figures prominently
in the discussion of the Union's democratic deficit.3 18

An initial concern is the confusing co-existence between the Council and the
European Council, exacerbated by their similar names. The Council is made up of
ministerial level representatives from individual Member States, acting within their
areas of expertise in formations such as General Affairs, Economic and Financial
Affairs, Transport and Agriculture.3 19 The European Council consists of the heads of
state or government of the Member States, along with the President of the
Commission, meeting twice yearly to "provide the Union with the necessary impetus
for its development and ... define the general political guidelines thereof., 320 The
Council is one of the principal, ongoing EU institutions, mentioned throughout the
EU Treaties and charged with legislative and executive responsibilities within the
Union.321 The European Council is technically not an EU institution at all, but its
members are the heads of the governments whose ministers sit on the Council.322

Despite its officially limited role of policy-setting, the reality is that the European
Council has been drawn into legislative activities that should be taking place at the
Council.

323

316 Unless a more precise designation is required, the term "Council" will generally be used to refer

to the Council of the European Union in its various formations. Popular and scholarly literature sometimes
use the term "Council of Ministers" to refer to this body, and the Draft Constitution attempts to clarify the
situation by using "Council of Ministers" consistently to distinguish the body from the European Council.

317 The Council is the primary legislative body of the European Union. First formed under the Treaty
of Rome, the Council has seen an increase in the number of policy areas in which its unanimous vote has
been replaced by qualified majority vote. Additionally, with the expansion of powers provided to the
European Parliament, the Council is now required to use co-decision procedures when enacting and
approving legislation within a number of policy areas within the EU.

318 John Schmid, Schroeder Plan Seeks More Unified Europe - Radical Changes in EU Constitution
Would Create a Strong Parliament, Int'l Herald Trib., Apr. 30, 2001, at 1.

319 TEC art. 203.
320 TEU art. 4.
321 TEC art. 202.
322 To compound the confusion over the role of the European Council, the TEU also refers to the

"Council, meeting in the composition of the Heads of State or Government." TEU art. 7.2. According to
the EU's official web page, this composition of the Council is not the European Council, because the
President of the Commission does not sit in this formation, and the procedural rules are different. See
European Union Website at http://ue.eu.int/en/info/eurocouncil/sommet.htm (last visited Mar. 23, 2004).

323 The White Paper states: "There is a need for the Council to develop its capacity to co-ordinate all
aspects of EU policy .. . .This would free the European Council to refocus its activity on shaping
strategic objectives and monitoring more effectively the Union's success in achieving them." White
Paper, supra note 6, at 29.
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The chief complaints about the Council are its complexity, lack of transparency
and lack of accountability. 324 There is a confusing overlap of the Council's executive
and legislative functions.325 Although it is primarily a legislative body, it has the
executive authority to "take decisions" and to "exercise directly implementing
powers itself."3 26 Furthermore, it has been asserted that within the Council the
assignment of specific responsibilities to its members is not a clearly defined
process, and that it is difficult for the public to trace responsibility for actions
taken.327 Its deliberations, whether legislating or acting as an executive, are not
public.328 Unlike a national government, the Council as a whole is not accountable to
the European Parliament or any other body.329 In the face of these accusations, the
Council itself asked in the Laeken Declaration whether it should hold its meetings in
public, whether there should be more access to its documents and whether there
should be a difference in the way it acts in its legislative and executive capacities.33 °

The Council's efficiency and procedures have also been criticized. Co-decision
with the EP can be a slow process, 33 1 and the Commission complains that legislation
coming out of the Council and EP is unnecessarily complex.332 But a greater concern
is how the Council votes. Despite the increase in matters that can be decided by
qualified majority vote, significant issues still require unanimous voting333 and this
can stymie decision-making.334 The 2004 expansion of the EU from 15 to 25
members makes any requirement of consensus even more daunting. 335 Commission
President Romano Prodi has warned of gridlock if unanimous voting continues after
the Union's enlargement. 6 On the other hand, the use of the qualified majority vote
on the Council is not without its detractors, since it removes the veto power of each
of the Member States and constitutes a diminution of their sovereignty.337 In areas of

324 "It is... less transparent and accountable than the Commission." Newman, supra note 13, at 183.
325 "In formal terms the Council may be the legislature, but in practice it is far more like an

Executive since it is the ultimate decision-maker." Id. at 183. See also Lord, supra note 12, at 655.
326 TEC art. 202.
327 Lord, supra note 12, at 652-53.
328 Moravcsik 2003, supra note 28, at 38. Schmid, supra note 318, at 1.
329 Cassen, supra note 159, at http://mondediplo.com/1999/04/03cassen. Joseph Weiler describes

both the Council and Commission as operating "in an environment of-reduced public accountability."
Weiler, supra note 14, at 62.

330 Laeken Declaration, supra note 8, at 23.
331 The Laeken Declaration asks: "How is the co-decision procedure between the Council and the

European Parliament to be simplified and speeded up?" Id. at 23.
332 The Commission comments: "The reluctance of Council and European Parliament to leave more

room for policy execution to the Commission means that legislation often includes an unnecessary level
of detail." White Paper, supra note 6, at 18.

333 Nugent, supra note 105, at 83-86.
334 Youri Devuyst refers to unanimity as the "joint decision trap." Devuyst, supra note 82, at 31-32.

See also George Parker, From talking shop to crucible of high politics: Europe's convention is evolving
into a historic undertaking, Fin. Times (London), Dec. 31, 2002, at 13, 2002 WL 104189856; Daniel
Dombey, Giscard: Aging, Haughty yet Effective, Fin. Times (London), Dec. 31, 2002, at 13.

335 Devuyst, supra note 82, at 31-32.
336 Romano Prodi, Speech at the Opening of the IGC General Affairs Council, Brussels, Feb. 14,

2000 (transcript available http://europa.eu.int).
337 The Working Time Directive of 1993 was challenged by the United Kingdom on the ground that

it should have been adopted by unanimous vote of the Council rather than by qualified majority vote. In a
controversial decision, the ECJ ruled otherwise, and the affair has exemplified the concerns of Member
States over loss of sovereignty resulting from Council voting procedures. See Lindseth, supra note 34, at
723-25; see Devuyst, supra note 82, at 10-12.

[Vol. 10



THE PROPOSED EUROPEAN UNION CONSTITUTION

treaty amendment or enlargement of the Union, "few Member States have signaled a
willingness to tackle the unanimity rule, 338 and the 2003 Eurobarometer reports:
"Even in an enlarged Union of 25 members, 47% of citizens refuse to abandon the
right of veto currently given to each Member state; this is in order to preserve
essential national interests. 339

A distinct area of concern with respect to the Council's efficiency is the
institution's rotating Presidency. To the outside observer looking for effectiveness
and continuity in Council management, it would seem obvious that the semi-annual
changing of the guard is ripe for reform.34 ° The Eurobarometer reports that 50
percent of Europeans favor longer periods for the Presidency, whereas 30 percent
would retain the current system.341 The Laeken Declaration includes the twice-yearly
rotation as a necessary subject for consideration in the quest to improve the EU's

342efficiency. But the situation is not an easy fix, politically speaking. Smaller states
have argued that the rotating Presidency is a key component in preserving their
influence on the Council, and they charge that longer presidential terms would
substantially strengthen the power of the larger states. This issue will be elaborated
in Part V of this article.

The power of the Council relative to the Commission, European Parliament and
Member States has also been raised as a matter for possible adjustment. Some critics
have argued that the Council can too easily dominate the Commission, and that a
stronger Commission is needed to counterbalance the Council.343 Others have
asserted that even in areas of co-decision, the Council, through its comitology
process, ultimately plays a stronger role in the final form of EU law than the more
democratically legitimate Parliament.344 And although Council members are
representatives of Member State governments, chosen from leadership within the
national parliaments, it is noted that in general "there is no requirement in
Community law for governments [as represented in the Council] to consult domestic
parliaments before agreeing to legislation., 345 Thus it is claimed that "because of the
supremacy of European law over national law... [the members of the Council] can
control their own parliaments rather than being controlled by them. 346

Proposals for changing the Council generally mirror the above-mentioned
criticisms. With regard to transparency, the European Parliament has demanded

338 Devuyst, supra note 82, at 32.
339 Eurobarometer 59, supra note 127, at 11.
340 Valery Giscard d'Estaing has referred to the rotating system as "musical chairs." See Valery

Giscard d'Estaing, Compromising on a Constitution in Brussels, Deutsche Welle Int'l, May 18, 2003,
http://www.dw-world.de/english/0,3367,1430 A 869577_1_A,00.html.

34 ' Eurobarometer 59, supra note 127, at 34.
342 Laeken Declaration, supra note 8, at 23.
343 See Newman, supra note 13, at 183-185.
344[E]ven in those matters that are covered by full co-decision, there are informal approaches to

rule-making, which compromise claims that Union legislation is co-determined by a directly-
elected Parliament and an indirectly elected Council. The obvious example of this is comitology,
which gives the Council rights to supervise the Commission in the drafting of measures agreed by
both Council and Parliament.

Lord, supra note 12, at 654. For a broader analysis of comitology, see Bignami, supra note 43, at 315; see
also Michelle Egan & Dieter Wolf, Regulation and Comitology: The EC Committee System in Regulatory
Perspective, 4 Colum. J. Eur. L. 499, 511-23 (1998).

345 Newman, supra note 13, at 189.
346 Majone, supra note 16, at 7.
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transcripts of Council proceedings and explanations of its votes, while also calling
for the Council to meet in public when legislating and dealing with budgetary
matters.347 Likewise, the White Paper urges the Council to make information more
rapidly available "about all stages of the co-decision process. '348 These steps reflect
a deeper call for the Council to function more like a true legislative body, with
legislative functions and executive functions (whether the Council's or the
Commission's) more clearly delineated.349

A general increase in the Council's efficiency is not a dramatic suggestion, nor
are calls for improved co-decision procedures 350 or better coordination among the
different Council formations.3 5 1 But the Commission's suggestion of more Council
decisions by qualified majority vote,352 its proposal that the full executive
responsibility for implementation of EU law be delegated by the Council and EP to
the Commission353 and its call for the Parliament to be an equal legislative partner
with the Council354 are clearly controversial. Likewise, the Commission's proposal
that the European Council restrict itself to strategic discussions, leaving the "day to
day detail of EU policies" to other Council formations, 355 is a direct challenge to the
members of the European Council, whose responsibilities as heads of their national
governments condition them to accepting ultimate responsibility for both broad
policy and legislative detail.

Criticisms of the Council's excessive power vis-a-vis the other institutions and
the Member States are a lightning rod for debate. Udo Di Fabio rejects the idea of
weakening of the Council and notes that its members, who represent national
parliaments, "have a democratically-derived claim and duty to shape matters within
the European institutional system, both now and in the future. 356 The restructuring
of the Council as merely a second legislative chamber might more closely resemble
the structure of a federal system, but Di Fabio contends that "it does not conform to
the principle of institutional balance in a supranational association of states. 357

Andrew Moravcsik strongly agrees and describes the Council as the appropriate
body to be the most powerful EU institution, because it most closely ties to the
governments of the Member States.358 Its members "act under constant instruction
from national executives, just as they would at home ... [and] can be re-instructed
or recalled at will, often more easily than parliamentarians in national systems. 359

347 Bourlanges Report, supra note 169, at 11.
348 White Paper, supra note 6, at 12.
349 Fischer, supra note 79, at 7; see also Lord, supra note 12, at 653, 655.
350 See White Paper, supra note 6, at 6.

Council and the European Parliament must also make greater efforts to speed up the legislative
process .... In appropriate cases, the Council and the European Parliament should attempt to agree
proposals in one rather than two readings with the assistance of the Commission. This may reduce
the time needed to adopt legislation by 6 to 9 months.

Id. at 22.
351 Id. at 30-32.
352 Id. at 22. Joschka Fischer has referred to the "extension of majority decisions" as "indispensable

for the smooth continuation of the process of enlargement." Fischer, supra note 79, at 6.
353 White Paper, supra note 6, at 34.
354 Id.
... Id. at 29-30.
356 Di Fabio, supra note 124, at 171.
357 Id.
358 Moravcsik 2002, supra note 36, at 612.
359 Id.
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Similarly, Joseph Weiler challenges the idea that "any increase in the legislative and
control powers of the European Parliament at the expense of the Council" would
increase the EU's democratic legitimacy, and he cautions that "majority voting [in
the Council] exacerbates the democracy deficit by weakening national parliamentary
control of the Council without increasing the powers of the European Parliament. 3 60

The Draft Constitution. The Draft Constitution felicitously attempts to clear up
some of the confusion surrounding the identities and roles of the Council and the
European Council. The Draft would for the first time more clearly separate them as
EU institutions. Article 1-20 establishes and defines the European Council, while
Article 1-22 describes the Council of Ministers. 361 Throughout the Draft the term
"Council of Ministers" is used consistently in place of the more nebulous "Council."
Notably, Article 1-20 provides that the European Council "does not exercise
legislative functions. 362 This is intended to restrict the European Council to
reviewing and acting on broad matters of policy, and it emphasizes the European
Council's executive function. At the same time the processes and details of
legislation are left to the more specialized Council of Ministers formations.

With respect to the transparency of Council activities, Article 1-49(2) of the
Draft requires that all Council of Ministers meetings be held in public when the body
is "examining and adopting a legislative proposal., 363 This is a new provision, not
previously reflected in the Treaties. It is limited to the adoption of "legislative
proposals," which do not include "non-legislative acts," i.e., the making of
"regulations" or "decisions" that implement legislative proposals.364 The provision is
applicable to the Council of Ministers only, and not to the European Council,
although Article 1-49(1) requires that all EU "bodies and agencies shall conduct their
work as openly as possible., 365 In addition to open meetings, Article 1-49(3) requires
for the first time that documents of all institutions be made available to EU citizens,
residents and entities with offices in the EU.366 Each institution is charged with
setting its own procedures to accommodate this right of access.367

360 Weiler, supra note 14, at 84-85. Giandomenico Majone adds that "it is clear that state-based
standards of legitimacy imply that the veto power of the Member States [in the Council] is the most
legitimating element of the integration process, so that the shift to majority voting can only aggravate the
democratic deficit." Majone, supra note 16, at 12.

361 Draft Constitution arts. 1-20, 1-22. These new Draft Constitution articles replace former TEU art.
4 and TEC arts. 202 to 210.

362 Draft Constitution art. 1-20(1).
363 Id. at art. 1-49(2).

364 Id; Article 1-32 defines the six legal instruments available to the European institutions in creating
laws within the European Union. These instruments include "European laws, European framework laws,
European regulations, European decisions, recommendations and opinions." Both European laws and
European framework laws are "legislative acts" and are binding; however, European framework laws
leave "national authorities entirely free to choose the form and means of achieving [the] result." European
regulations and European decisions are defined as "non-legislative" acts. European regulations "may be
either binding in [their] entirety and directly applicable in all Member States" or, similar to European
framework laws, be binding but allow for national authorities to choose the form and means of achieving
the regulations. European decisions are binding in their entirety, but only on those parties to whom they
are addressed. Id. at art. 1-32(1).

365 Id. at art. 1-49(1).

'66 Id. at art. 1-49(3).
367 Id. at art. 1-49(5).
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With respect to general accountability, Article 1-45(2) declares that both the
European Council and the Council of Ministers are accountable to their national
parliaments which are elected by their citizens. 368 Subsection (3) requires that
"decisions shall be taken as openly as possible and as closely as possible to the
citizens. ' '3 69 In addition, Article 1-46 contains broad language on the need for citizen
input into EU decision-making. 370 These provisions appear to be window dressing
only. The Draft contains no proposal for oversight of the Council of Ministers or
European Council by the European Parliament or any other body.37'

The system of qualified majority vote (QMV) is also changed in the Draft
Constitution. The EC Treaty provides for the Council to vote by consensus unless
QMV is specified for a particular substantive decision. 372 Currently, a qualified
majority consists of 62 votes among the 87 votes allocated among the Member
States.373 Article 1-20(4) of the Draft Constitution maintains the consensus vote as
the default requirement for the European Council, but Article 1-22(3) changes the
default requirement to qualified majority vote for the Council of Ministers.374 Under
Article 1-24(1), for legislative proposals initiated by the Commission, a qualified
majority for both the Council of Ministers and European Council would consist of a
majority of the Member States representing three-fifths of the EU population.375

Under Article 1-24(2), for proposals initiated by the Council of Ministers or
European Council, a qualified majority for both institutions would be two thirds of
the Member States representing three-fifths of the population.376 It is noteworthy that
the voting percentages in Article 1-24 of the Draft are not scheduled to take effect
until after the European Parliament elections of 2009. 377 In the meantime, the
existing formulas would govern.378

Although the Constitution proposes QMV formulas that are different from the
current voting system, the new system would not meaningfully change the
substantive areas governed by qualified majority vote. Furthermore, the proposed
formulas do not obviously upset the overall balance of power between large states
and small states. Under both arrangements the large states would need the
cooperation of a number of the small states to achieve a qualified majority, and the
small states as a bloc would need several large states to join them in a qualified

'68 Id. at art. 1-45(2).
369 Id. at art. 1-45(3).
"0 Id. at art. 1-46(1).
371 Note that the Draft Constitution maintains the EU Ombudsman to hear complaints from EU

citizens regarding "maladministration within the Union institutions." Id. at art. 1-48; TEC art. 195. This is
a far cry from general oversight through institutional checks and balances.

372 TEC art. 205(1).
371 Id. at art. 205(2).
374 Draft Constitution art. 1-20(4), 1-22(3).
375 Id. at art. 1-24(t).
376 Id. at art. 1-24(2).
377 Id. at art. 1-24(3).
378 Article 3 of the Protocol to the Treaty of Nice creates an interim QMV weighted voting system in

the Council for the expected 2004 enlargement of the Union. Protocol to the Treaty of Nice Amending the
Treaty of the European Union and the Treaties Establishing the European Communities and Certain
Related Acts, Dec. 24, 2002 O.J. (C 325) art. 3, 164-65 (2002) [hereinafter Nice Protocol].
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majority.379 Nevertheless, any move to adjust any aspect of qualified majority voting
is certain to be controversial.38 °

Arguably the most dramatic proposal relating to the European Council and the
Council of Ministers is the Draft's elimination of the six-month country-by-country
rotating Presidency.38' For the European Council, Article 1-21(1) provides that its
President will be elected by qualified majority vote for a term of 2-1/2 years,
renewable once.382 The President will both chair the European Council's meetings
and serve as general external representative of the Union in matters of its foreign and
security policy. 383 Valery Giscard d'Estaing has defended these proposals as
necessary "to ensure the continuity and effectiveness of the Council's
proceedings, 384 but objections have been strong. Commission President Romano
Prodi has argued that it is unclear to whom the European Council President would
report, that the European Parliament would have no oversight over this office, and
that the new executive's role would complicate the EU's institutional structure.385

The Latvian delegation to the Convention proposed eliminating these changes
altogether, on the ground that they might "disassemble the current institutional
balance in the European Union . . . [and] hamper the fundamental principle of
equality of Member States.3 86 The essence of opposition to the new European
Council Presidency falls within the large state-small state debate, which will be
further described in Part V of this article.

379 See Max Kohnstamm & Guillaume Durand, Common Nonsense - Defusing the Escalating 'Big
versus Small' row, The Convention on the Future of Europe: Commentary (May 12, 2003) at
http://europa.eu.int/futurum/documents/other/oth120503 en.pdf.

380 Indeed, the Draft's QMV provisions have emerged as an early stumbling block in the process of
approving the Constitution. At the December 2003 IGC summit, Spain and Poland refused to give up the
disproportionately favorable voting power assigned to them by the Treaty of Nice, and the other states
were unwilling to retain the Nice formula in the Constitution. The result was the collapse of the summit
and the necessity to revisit this issue and the entire Draft Constitution at future IGC sessions. Fuller, supra
note 3. See also Presidency Note, supra note 312, ADD 2, at 3.

381 Draft Constitution art. 1-23(4). Currently, Member States share the Council Presidency on a
rotating basis, with six-month terms for each rotation. TEC art. 203.

382 Draft Constitution art. 1-21(1).
383 Id. Other duties of the European Council President include ensuring "proper preparation and

continuity in cooperation with the President of the Commission," endeavoring to "facilitate cohesion and
consensus within the European Council" and reporting to the European Parliament following each of the
Council's meetings. Although the President is to serve as an external representative to the Union on issues
relating to common foreign and security policy, this role is to be "without prejudice to the responsibilities
of the Union Minister for Foreign Affairs." Id. at art. 1-21(2). The new post of Union Minister for Foreign
Affairs is discussed in Part IV(A)(3) of this article.

384 Giscard d'Estaing 2003, supra note 288, at 13.
385 Romano Prodi, Toward a closer union? The institutional structure of the EU and the role of the

European citizens, Int'l Dialogue (June 13, 2003) 2 at http://europa.eu.int/comm/commissioners/prodi/
index.en.htm.

386Liene Liepina, Rihards Piks et. al, Explanation for Proposed Amendment Article 16a, pt. I
[Latvia], Draft Treaty Establishing A Constitution For Europe at http://european-
convention.eu.int/amendments.asp?content-41699&lang-EN. The Benelux delegation put forth similar
arguments against a long-term European Council Presidency in its June 2002 Memorandum on Reform of
the Council. The delegation noted several flaws with the rotating system, but they further stated that, "any
consideration of alternative systems should preserve the advantages of the rotating presidency. In
particular, any alternative to the present system must respect the principle that the member states are equal
and must eliminate the disadvantages inherent in continuing the current practice in an enlarged Union."
Benelux Memorandum on the Reform of the Council-The Hague (June 4, 2002) at
europa.eu.int/futurum/documents/other/oth040602_en.htm.
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For the Council of Ministers, Article 1-23(4) provides that its Presidency will be
held by Member State representatives for periods of "at least a year" and on "the
basis of equal rotation ... taking into account European political and geographical
balance and the diversity of Member States."38 7 Precise rules for this new form of
rotation would be adopted by the European Council,388 and although Article 1-23(4)
represents a significant change from the current system, this proposal has not
engendered the type of controversy surrounding the European Council Presidency.

The Draft also proposes several technical changes to the EU legislative
processes that will impact the workings of the Council of Ministers. For example,
Article 111-302 would replace EC Treaty sections 251 and 252 and clarify the
procedures to be followed among the Council, Parliament and Commission in
matters subject to co-decision between the Council and Parliament. 389 Furthermore,
the substantive areas subject to EP co-decision are expanded, as described in the
preceding section of this article. This expansion may be seen both as a net gain in the
Parliament's authority and as a net loss to the Council.

The following table summarizes the major changes proposed for the Council in
the Draft Constitution:

387 Draft Constitution art. 1-23(4).
388 Id. at art. 1-23(4). The obvious intention is to have the various Council of Ministers formations

chaired by different countries at any given time, and each Member State would have an equal opportunity
to chair a formation from time to time. For the December 2003 IGC meeting, the Italian Presidency
published a proposal providing that the Presidencies of the Council of Ministers formations would be held
"collectively by pre-established groups of three Member States for a continuous period of 18 months" and
that during such term each of the three would chair the General Affairs Council and the Permanent
Representatives Committee for six months. Presidency Note, supra note 312, ADD 1, Annex 6, at 10.

389 Draft Constitution art III-302(1)-(15); See also TEC arts. 251-52.
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Democratic Deficit Issues Relating to Impact of Draft Constitution
the Council
Confusion over the identities of the European Council clearly identified as
Council and European Council an EU institution; Council now referred

to as Council of Ministers (COM)
Confusing overlap of Council's Clarification that European Council
executive and legislative functions does not legislate
Council activities should be more COM legislative meetings to be public;
transparent greater public access to documents
Council should be accountable to other General principles stated; no
EU institutions substantive change
Qualified majority vote should be Default voting requirement for COM is
extended into new areas changed to QMV; remains at consensus

for European Council; QMV formulas
changed; few changes in QMV
substantive areas

Council's rotating Presidency is Rotating Presidency replaced with 2-1/2
inefficient year terms for European Council and 1-

year terms for COM
Co-decision process is inefficient Clarification of co-decision process
More co-decision by EP is needed Increase in areas of co-decision

The Constitution's proposed clarification of the roles of the Council of Ministers
and the European Council are a welcome step toward making the EU's institutions
more comprehensible to the general public, but they do not represent any significant
institutional change. The unique overlap between the Council's legislative and
executive powers remains intact and is still confusing. The strengthening of the
European Council's Presidency may appeal to federalists for its further concentration
of executive authority within the EU, and for its creation of an identifiable Union
leader on the world stage. But these developments may cause dismay among
intergovernmentalists, who could well regard the more powerful central Presidency
as undercutting the strong, but essentially technocratic Commission, while further
weakening the voice of the individual Member States on the European Council.
Members of the hybrid school may likewise object to the potential upsetting of the
EU's current institutional balance.

3. The Commission

As the pinnacle of Brussels bureaucracy, the Commission is an easy target for
anyone who wishes to vent about the European Union's lack of democratic
legitimacy. Its members are appointed by the Member States to five-year terms,39°

and by law they must act independently, without instruction from their home
government or any other body.391 An individual commissioner cannot be

'90 TEC art. 214.
'9' Id. at art. 213.
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"compulsorily retired" from office except by the European Court of Justice,392 and
removal of the entire Commission requires a two-thirds vote of the European
Parliament.393 Neither type of forced resignation has taken place during the
Commission's 50-year history, although the threat of censure in the face of
corruption charges led the entire Commission to resign in 1999. 39 4 In general, the
Commission has been a stable institution,3 95 and it has carried out its mandate to
propose legislation and administer EU law relatively free from interference by the
Council and EP. However, to many critics the Commission's independence is the
embodiment of opaque government lacking accountability.

Descriptions of the Commission's accountability gap have been blunt. Bill Cash,
a member of the UK Parliament, has called the EU "systemically undemocratic" and
"government by technocrat," with one of its most important institutions, the
Commission, "not only un-elected, but...almost totally unaccountable to their
notional counterweight, the European Parliament., 396 Other critics have painted the
Commission as one of the "least accountable institutions in the EU" 97 and the
current Commission President as "ineffectual. 398 One of the most colorful
indictments was issued on the heels of the 1999 Commission resignation, when
Reginald Dale wrote of "faceless bureaucrats in Brussels" who had been "self-
important and lax about accountability" despite "living in an age of ever-increasing
transparency that is affecting every international institution from the International
Monetary Fund to the International Olympic Committee., 399 He suggested that the
EP, which had threatened censure, had been "provoked by the arrogance of some
commissioners and the astonishing maladroitness of Mr. Santer [President of the
resigned Commission]. ' 4° The silver lining to this dark cloud, according to Dale,
was that "[flor the first time, democracy is breaking through at the European level in
a way that ordinary citizens can easily understand. 4 0 ' He also expressed hope that
Member States, who had "consistently sent mostly second-rate politicians to
Brussels," might now be "obliged to appoint better people to the commission. 4 °2 In
more measured terms, Michael Newman has asserted that the Commission's "current

392 Id. at art. 216. The ECJ can act only upon application of the Council. Grounds for removal are

"serious misconduct" or if the commissioner "no longer fulfills the conditions required for the
performance of his duties." Id.

'9' Id. at art. 201.
394 For commentary on the 1999 resignation, see Dale, supra note 187, at 11.
395 The Commission's primary role as an institution within the European Union is to create proposals

for future legislation. Commissioners are currently nominated by member states via the Council with the
approval of the European Parliament. While the Commission has undergone relatively few changes
throughout the various treaties and amendments, one particular area of controversy has been the overall
size of the Commission. Prior to Nice, the Commission stood at 20 representatives, however the Protocol
to Nice stipulated that upon enlargement of the Union the number of members of the Commission must be
less than the number of member states, effectively limiting the number of members to 26 if the Union
contains 27 Member States. Nice Protocol art. 4.

396 Cash, supra note 186, at 320.
397 Peel 2002, supra note 261, at 21.
398 Daniel Dombey & George Parker, Dual Ambitions, Fin. Times (London), May 24, 2002, at 18.
399 Dale, supra note 187, at 11.
400 Id.
401 Id.
402 Id.
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democratic credentials are virtually non existent" and that there appears to be a
"primafacie case for democratising the institution. 4 °3

Suggestions for change have been varied. Swedish Prime Minister Goran
Persson has proposed reducing the Commission's role to that of an "inter-
governmental secretariat. 40 4 Giandomenico Majone has considered - and rejected -
removing the Commission's right of legislative initiative.4 5 Udo Di Fabio has
commented that "[t]he process of filling the top personnel positions with
Commissioners is not necessarily the place for a proportional system that protects
the balance of power of the increasing number of Member States. 40 6 British Foreign
Secretary Jack Straw has suggested that the new constitution "should affirm the
[European] parliament's right to call commissioners to appear before it, confirm
their right to remove the commission as a whole in serious circumstances, and give it
further powers to ensure the impact of commission proposals is clear to European
voters. 407

The composition and selection of the Commission has been debated. Despite
concerns over the size of the Commission in an enlarged Union, the 2003
Eurobarometer reported that 72 percent of EU citizens prefer that after enlargement
there should continue to be at least one commissioner from each Member State,
while only six percent believe that the EU would become inefficient as a result.40 8

Vernon Bogdanor has proposed direct elections to the Commission,40 9 but Newman
has rejected this idea as a "radical proposal" that would prove too threatening to the
Council, the EP and the Member State governments to be acceptable. Newman is
concemed that an elected Commission would be able to claim democratic legitimacy
equal to or greater than that of the other bodies, and that an additional contender
within the already complex rivalry for power and responsibility within the EU would
be unwelcome.410

A related consideration is whether the Commission President, who is currently
nominated by the Council and approved by the European Parliament,41' should be
selected in another manner. The Laeken Declaration has invited discussion on this
issue by asking whether the President should be appointed by the EP or by the
Council, or even directly elected by the citizens of Europe.412 The 2003
Eurobarometer polled EU citizens on this issue, and 33 percent favored direct

403 Newman, supra note 13, at 183-84.
404 Jasper von Altenbockum, Sweden Favors British Vision of Low-Key EU, Frankfurter Allgemeine

Zeitung, Oct. 12, 2000, at http://www.faz.com/IN/INtemplates/eFAZ/archive.asp?rub--{B131200A-
FBFB-11D2-B228-00105A9CAF88)&doc={C54E7BDF-9F8C-1 1D4-B997-009027BA226C}.

... Majone, supra note 16, at 7-8. Majone concludes that in the unique system that is the EU, the
Commission's right to propose legislation "is a mechanism for linking more closely the Council and the
EP to European law. The powers of oversight of the Member States given to the Commission by Article
169 of the Treaty of Rome supports this interpretation." Id. at 8.

406 Di Fabio, supra note 124, at 171.
407 Straw, supra note 149, at 55.
408 Eurobarometer 59, supra note 127, at 10-11, 32.
409 Bogdanor, supra note 222, at 175-76.
410 Newman, supra note 13, at 184-88.
411 TEC art. 214(2).
412 Laeken Declaration, supra note 8, at 23. David Miliband argues that direct or indirect election of

the Commission President would create "institutionalized conflict" between the European Council and the
European Commission. Miliband, supra note 125, at http://www.mpi-fg-koeln.mpg.de/pu/workpap/wp02-
2/wp02-2.html.
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election, with 21 percent favoring joint nomination by the EP and the heads of
government of the Member States, 18 percent preferring election by the EP alone,
and 12 percent wanting the choice to be made by the heads of government.1 3

German Chancellor Gerhard Schroeder and French President Jacques Chirac have
recently proposed having the EP elect the President, 414 with Schroeder arguing that
this would in fact strengthen the Parliament.

The White Paper contains several references to improving the efficiency and
effectiveness of the Commission. The Commission commits to refocusing its
executive responsibility415 and making "more targeted use" of its right to initiate
legislation416 with an eye toward "policy coherence and identifying long-term
objectives, building upon on-going efforts for strategic planning and reporting. '417 It
further undertakes to "[1]imit its proposals for primary legislation to essential
elements, while providing greater scope for implementing measures to complete the
technical details of these proposals. 4 18 It calls on the Council to play a more
significant role in working with the Commission to shape strategic direction for the
EU,419 and it asks for a clearer delineation between the EU's legislative and
executive roles, with the reminder that this clarification should permit the
Commission to assume "full executive responsibility. 42 °

The Draft Constitution. Despite the many calls for greater Commission
accountability, the Draft Constitution contains very little that changes the current
picture. As noted with reference to the Council, Article 1-49(3) requires for the first
time that all documents of all EU institutions be made available to EU citizens,
residents and entities with offices in the EU.421 The Commission is charged with
setting its own procedures for this right of access.422 There is no open meeting
requirement for the Commission, and the general provision of Article 1-45(3) that its
decisions "shall be taken as openly as possible and as closely as possible to the
people, 423 does not appear likely to lead to any new administrative procedures or
mandates.

The Draft's most significant proposals relate to the composition and selection of
the Commission and its principal officers. Article 1-25(3) would in 2009 reduce the
number of Commissioners from one per Member State to a total of 13 (who would
be called "European Commissioners"), plus a President and a Foreign Minister
(serving as a Vice President), all of whom would be voting members.424 In addition,
the Commission President would have the authority to appoint non-voting
Commissioners. 425 Both voting and non-voting members would be selected on the

413 Eurobarometer 59, supra note 127, at 11, 33.
414 France and Germany: Building a Bridge for a Joint Political Future, Deutsche Welle Infl, Jan. 21,

2003, at http://www.dw-world.de/english/0,3367,1433_A 760766,00.html.
415 White Paper, supra note 6, at 31-32.
416 Id. at 33.
417 Id. at 30, 32.
418 Id. at 23, 30.
419 Id. at 29.
420 Id. at 34.
421 Draft Constitution art. 1-49(3).
422 Id. at art. 1-49(5).
423 Id. at art. 1-45(3).
424 Id. at art. 1-25(3).
425 Id.
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basis of "a system of equal rotation between the Member States" and the European
Council would determine the system of rotation.426 Article 1-26(2) calls for each
Member State to nominate three Commission candidates (both genders must be
included in the nominees), and from this list the President-elect would choose the 13
European Commissioners on the grounds of general competence. 2 7 These selections
would in turn be submitted for election by a majority of the European Parliament.428

This procedure is a substantial change from the current process in which
Commissioners are appointed by the Council by qualified majority vote, with the
"advice" of the President-elect of the Commission and the "approval" of the EP.429

As in the current system, the Draft provides that all European Commissioners
and non-voting Commissioners would serve for 5-year terms, 430 but their reduced
numbers and the requirement of equal rotation would seem to eliminate the prospect
that any voting Commissioner would have his or her term renewed. Furthermore, the
Draft requires a European Commissioner or Commissioner to resign when requested
by the Commission President.431 The EC Treaty permits removal of a Commissioner
only through a proceeding before the European Court of Justice, and only on the
grounds of misconduct or being unable to fulfill one's duties.432

Under the EC Treaty the Commission President is nominated by a qualified
majority vote of the European Council and then approved by the European
Parliament.433 Article 1-26(1) of the Draft Constitution maintains the European
Council nomination procedure but requires that the nomination "take into account
the elections to the European Parliament. 434 The reference to EP elections is a
suggestion that the President should reflect the current majority in the Parliament,
but given the lack of strong pan-European political parties and the highly partisan
backgrounds of the European Council members, it is difficult to imagine that the
selection of the Commission President will actually be carried out with the
Parliament's make-up in mind. Once nominated, the President would be "elected" by
the Parliament, rather than "approved," but the difference between those two
procedures is not explained. 435 The person so elected is designated as the "President-
elect" and must then select the 13 Commissioners and the non-voting
Commissioners as described above.43 6 After this selection, the President-elect, Union
Minister for Foreign Affairs and all Commissioners are submitted as a slate for a
final "vote of approval" by the EP.437

Under the Draft, the day-to-day powers of the President are not appreciably
different from the powers enjoyed under the Treaties. However, as noted in the
previous section and further addressed in Part V of this article, critics of the Draft

426 Id.
427 Id. at art. 1-26(2).
428 Id.
429 TEC art. 214(l)-(2).
430 Draft Constitution art. 1-26(2); TEC art. 214(1).
43' Draft Constitution art. 1-26(3).
432 TEC art. 216.
411 Id. at art. 214(2).
434 Draft Constitution art. 1-26(1).
435 David Kral, Irena Brinar & Josefin Almer, The Position of Small Countries Towards Institutional

Reform: From Tyranny of the Small to Directoire of the Big?, EPIN Working Paper No. 6, 9-10 (June
2003).

436 Draft Constitution art. 1-26(2).
411 Id. at art. 1-26(2).
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have warned that the Commission President may well be overshadowed by a more
powerful European Council President.

The proposed office of Union Minister for Foreign Affairs represents a
departure from the current system, in which the Commission President appoints from• • 431

among the Commissioners an External Relations Commissioner, while the
European Council appoints a Secretary-General of the Council, who serves as High
Representative for the Common Foreign and Security Policy for the Union. 439 Under
Article 1-27, the Minister would combine these functions. He or she would be
appointed by the European Council (by qualified majority vote), with the agreement
of the President-Elect of the Commission, and would be included in the final slate
elected by the European Parliament." 0 Once elected, the Minister would serve as a
Vice-President of the Commission, but would be subject to Commission procedures
only where operating in the capacity of External Relations Commissioner."' In other
instances the Minister would serve as chair of the Foreign Affairs formation of the
Council of Ministers, subject to strategic guidelines developed by the European
Council." 2 The consolidation of foreign affairs competences in the new post of
Foreign Minister would solidify and clarify the EU's image within the world by
focusing its external relations in a single office.

Article 1-20(2) of the Draft provides that the Commission President and the
Union Minister for Foreign Affairs will participate in European Council meetings.
The Commission President is treated as a full member of the body, while the Foreign
Minister is granted the right to "take part in its work. 4 4 3

Addressing the Commission's responsibilities, Article 1-25(1) of the Draft
outlines a number of areas of activity that are unstated in the Treaties." 4 Examples
are the Commission's mandate to execute and manage budget programs and to
initiate the EU's annual and multi-annual programming "with a view toward inter-
institutional agreements."" 5

The following table summarizes how the Draft Constitution addresses the issues
that have been raised concerning the Commission and its democratic legitimacy:

438 TEC art. 217.
4'9 TEU art. 18(3).
440 Draft Constitution art. 1-27(1).

' Id. at art. 1-27(3).
442 Id. at art. 1-23(2).
441 Id. at art. 1-20(2).
444 Id. at art. 1-25(1).
45

ld.
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Democratic Deficit Issues Relating to Impact of Draft Constitution
the Commission
Commission should be more open Right of public access to documents,

but open meetings not required
Commission should be more No change
accountable to European Parliament
Commission should be more Rotation system would make renewal
accountable in general of voting members' terms unlikely, so

Commissioners would not become
entrenched; also Commission President
can remove individual Commissioners

The number of Commissioners should Commission would be reduced in 2009
be reduced from 20 to 13 voting members;

Commission President would appoint
non-voting members from Member
States not represented by a voting
Commissioner

Commission should be elected No change
Process of selecting Commissioners Member States would each nominate 3
should be changed candidates, and Commission President-

elect would select 13 Commissioners to
be elected as a slate by the EP; a
rotation system would be in effect

Process of appointing the Commission Maintains that the Commission
President should be changed President will be selected by Council

with the consent of EP
Commission's legislative and executive Certain duties of Commission are
roles should be clarified listed, but little concrete clarification
Commission's exclusive right of No change
legislative initiative should be removed
EU executive functions (Commission No change as between the Commission
and Council) should be clarified and Council, but new post of Foreign

Minister will eliminate some overlap in
I managing external relations

Nothing in the Commission-related provisions of the Draft Constitution could
fairly be described as further democratizing the European Union. The smaller
Commission might look a bit more like a classic administrative bureaucracy within a
national government, and it would likely be a more efficient body, but it would have
no greater accountability to the Parliament or Council. However, as will be noted in
Part V of this article, the small states have strongly objected to the prospective loss
of a guaranteed voting seat at the Commission table." 6 Furthermore, at least one
small state representative has rejected granting the ultimate selection of

446 The December 2003 meeting of the IGC has already signaled that a reduced Commission may be

politically unacceptable. Presidency Note, supra note 312, ADD 2.
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Commissioners to the Commission President, rather than leaving this power to the
Member States." 7

4. The Court of Justice

The Court of Justice of the European Communities (ECJ) is comprised of
appointed members who carry out their duties as an independent judicial body."8

The ECJ is clearly a part of the EU's constitutional, non-majoritarian pillar, but its
function as a conventional court, making decisions and ruling on questions of law,
would seem to be beyond the pale of democratic legitimacy concerns. However, in
the EU even the Court has been linked to the democratic deficit.449

As an unelected body, the ECJ is free of direct control by the European
electorate, but criticisms of the Court go beyond this obvious fact. G.F. Mancini,
writing as a former member of the Court, notes that the EC Treaty requires Judges to
be "persons whose independence is beyond doubt" and who possess the highest
levels of qualification for their positions,450 but he believes that the standing of the
Court is "prejudiced by its scant legitimacy and the weak security of tenure which its
members enjoy. '451 Mancini criticizes the appointment process of Court members,
which lacks any type of confirmation hearing or other form of scrutiny by elected
officials, asserting that "few supreme courts in the Western world are so lacking in
links, direct or indirect, with the symbols of democratic government. 452 With
reference to the short tenure of the Judges, who serve terms of six years, he argues
that "in few countries is the judiciary so bereft of formal guarantees of its
independence.453

There are also concerns that the Court is unable to function efficiently and that
this inefficiency is detrimental to the EU's legal system. U.S. Supreme Court Justice

447 A Maltese official has stated: "It is definitely not acceptable that the ultimate choice of a
commissioner is not made by the country itself, but left in the hands of the elected president to choose
from three possible contenders whose names are submitted by the member state." Bonello, supra note 235,
http://www.timesofmalta.com/core/article.php?id=12708 1.

"8 Each Member State appoints a member to the Court by "common accord" with the other states,
and the Judges serve six-year terms. TEC arts. 221, 223. For an informative analysis of the ECJ and its
members, see Sally J. Kenney, The Members of the Court of Justice of the European Communities, 5
Colum. J. Eur. L. 101 (1998). The Court is assisted by appointed Advocates General, and its work is
supported by a lower court, the Court of First Instance, which is also appointed by accord of the Member
States. TEC arts. 222-24.

449 For a detailed empirical study of the ECJ's legitimacy, see the 1995 surveys in Gregory A.
Caldeira & James L. Gibson, The Legitimacy of the Court of Justice in the European Union: Models of
Institutional Support, 89 Am. Pol. Sci. Rev. 356 (1995).

450 TEC art. 223. Mancini, supra note 45, at 212.
451 Mancini, supra note 45, at 212.
452 Id.
The EC Treaty says that the Members of the European Court are appointed by the governments of
the Member States acting by common accord. The unwritten rules say that each government
nominates its candidate and the others acquiesce. The absence of any equivalent of confirmation
hearings before the Senate means that appointments take place without the glare of publicity and
without of course the intrusive scrutiny of Europe's elected law-makers.

Id. at 165.
... Id. at 212. TEC art. 223. Mancini acknowledges that the short terms of office can be of some

benefit by ensuring that regularly changing national governments will be able to nominate judges of
varying political points of view. Mancini, supra note 45, at 166. But nevertheless he accuses the court of
being "extremely unrepresentative" in that its first female judge was not appointed until 1999. Id. at 213.
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Stephen Breyer has observed that the ECJ's lack of discretionary jurisdiction has
saddled it with a punishing caseload, which, coupled with translation problems
arising from the EU's many official languages, yields a process so slow that
"consideration of a case takes, on average, about two years. 454 The addition of new
states to the EU will, according to Breyer, only exacerbate the situation. 455 The ECJ
itself has commented on the challenges of its caseload and asserts that the chief
contributors to the problem are "the increase in scope and quantity of the legislative
activity of the institutions of the European Union and the fact that Community law is
becoming increasingly well known amongst lawyers and also amongst citizens. 456

Another factor cited by the Court is the increase in references from national courts
requesting preliminary rulings on EU law. 57 The Court also notes that EU
enlargement will only highlight the "rather delicate political problem" of whether the
Court should still have one member from each Member State.458 It is concerned that
it will be transformed from a "judicial collegiate body to something like a
deliberative assembly," and it warns that the "majority of cases would have to be
decided by smaller chambers of judges, thus jeopardising the coherence of the case
law. ' 459 The Court has predicted that without revisions to its organization and
procedures there will be "delays on a scale which cannot be reconciled with an
acceptable level of judicial protection in the Union," and this will result in an
undermining of the rule of law on which the EU is founded.46 °

Beyond the concerns about the ECJ's membership and caseload lies a deeper
frustration about the Court's pivotal and seemingly self-appointed role in European
integration. A review of the Court's seminal case decisions is beyond the scope of
this article, but the ECJ's role in driving the integration process is well
documented.461 A common theme in the criticisms is that the Court's bias toward the
Union462 and its rulings in favor of a broad interpretation of EU law have
disregarded the limited scope of authority that was intended for the EU and have
subverted the role of the Member States as lawmaking institutions within the

454 Stephen Breyer, Constitutionalism, Privatization, and Globalization: Changing Relationships
Among European Constitutional Courts, 21 Cardozo L. Rev. 1045, 1051 (2000).455 Id. at 1051-52.

456 The EC Court of Justice and the Institutional Reform of the European Union: Joint Document of
the European Court of Justice and Court of First Instance (Apr. 2000) at 3 at http://curia.eu.int/en/instit/
txtdocfr/autrestxts/rod.pdf. [hereinafter EC Court].

457 The Future of the Judicial System of the European Union (Proposals and Reflections), Joint
Document of the European Court of Justice & Court of First Instance, at 21 at
http://curia.eu.int/en/instit/txtdocfr/autrestxts/ave.pdf. [hereinafter Future]. The Court warns that the
burgeoning number of references for preliminary rulings "carries with it a serious risk that the Court of
Justice will be overwhelmed by its case-load." It adds that "proceedings will become more protracted, to
the detriment of proper working of the preliminary ruling system" and that the Court will be forced to act
so quickly that "it will no longer be able to apply to cases the thorough consideration necessary for it to
give a useful reply to the questions referred." Id. The Court also speculates that if it takes too long to
respond to referrals, "national courts will be put off from asking preliminary questions." EC Court, supra
note 456, at 2. For an extended analysis of the referral procedure, See Peter Dyrberg, What Should the
Court of Justice Be Doing?, 26 Eur. L. Rev. 291, 295-97 (2001).

458 EC Court, supra note 456, at 1.
459 Id.
460 Future, supra note 457, at 8.
461 See Weiler, supra note 14, at 16-63 for a thorough description of the ECJ's role in the integration

of the European Union.
" See Lindseth, supra note 34, at 640-41.
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463
Union. Peter Lindseth argues that the Court's seminal decisions reflect a
"constitutionalist interpretation" of the EU that imputes a legitimacy to the Union's
institutions that they "ultimately do not possess apart from delegations made by the
Member States.,, 464 He asserts that the ECJ's constitutionalism was carried out
"through a sort of rhetorical sleight of hand" in which the Court claimed to be
following the rule of law while designating itself, rather than democratic control, as
"the ultimate legitimating mechanism. ' 465 At the heart of these concerns is the
Court's tacit determination that it alone possesses "Kompetenz-Kompetenz" - the
basic authority to decide where Member State legal competence ends and EU
competence begins.466 Carol Harlow has posited that the Court's judicial activism
was possible because "[in contrast to national judicial organs, the ECJ became
accustomed to operating in a political vacuum, secure from institutional competition
and largely insulated from public opinion." 467 She adds that a "tight epistemic
community of court, legal services and commentators helped to foster easy
acceptance of the ECJ as constitution-maker ... with little reflection as to whether
any mandate for such a role existed. 468

The Court's lack of "institutional competition" is seen as a structural weakness
of the European Union. Justice Breyer has observed that the EU's legislative
processes, which should provide the means to deal with unwelcome Court rulings,
significantly limit the response capabilities of the Commission, Council and
Parliament. ECJ decisions involving treaty interpretation can be set aside only by
unanimously agreed revisions to the relevant treaty and are thus very difficult to
overturn.4 69 The rub is that "in light of the length and the detailed nature of the ECJ's
'constitution' (namely, the basic treaties), many more ECJ decisions will likely rest
upon 'constitutional' grounds., 470 The result is that "it is difficult for member states

463 See Carol Harlow, Voices of Difference in a Plural Community, 50 Am. J. Comp. L. 339, 345,

354 (2002).
464 Lindseth, supra note 34, at 638.
465 Id.

In the development of its legal doctrines over four decades, the ECJ has proceeded in ways that at
times imply that this mediated relationship with the source of the Community's sovereign power did
not exist, even though the absence of a democratic relationship with the peoples of the various
Member States is perhaps the most persistent and troubling aspect of European constitutionalism.

Id. As a concrete example, Lindseth refers to the Van Gend & Loos decision, which established the
doctrines of "direct effect" and "useful effect." According to the doctrine of useful effect, when the
purpose of a provision is determined, it will thereafter be construed to fulfill that purpose. Id. at 701-702.
Lindseth asserts: "Innocuous in the abstract, the doctrine has in fact enabled the ECJ to arrogate to itself
an extraordinary degree of normative power, sometimes bending or ignoring literal meanings of Treaty
provisions, other times 'filling in gaps, quite unashamedly, without hesitation."' Id. at 702 (quoting Nial
Fennelly, Legal Interpretation a the European Court of Justice, 20 Fordham Int'l L.J. 656, 674 (1997).

466 For a discussion of Kompetenz-Kompetenz see Weiler, supra note 14, at 21 n.26. See also
Weiler's discussion of the 1993 Maastricht Decision of the German Federal Constitutional Court, which
held that "from a German constitutional perspective, the ultimate authority to determine this issue [i.e.
Kompetenz-Kompetenz] rested with domestic law." Id. at 288-92, 306-17.

467 Harlow, supra note 463, at 354.
468 Id. For an opposing point of view, see the comments of G.F. Mancini, who credits the Court's

activism in the van Gend & Loos decision with enabling the EU to avoid the Member States' "perennially
resurfacing protectionist tendencies and their inborn resistence to any surrender of sovereignty" by
making individuals the "direct beneficiaries of the Community legal order." Mancini, supra note 45, at
184-85.

469 Breyer, supra note 454, at 1052.
470 Id. at 1053.
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or other EC institutions to revise ECJ decisions with which they disagree., 47' Breyer
further notes that Member States are reluctant to ameliorate this situation by granting
more majoritarian lawmaking authority to the Council and Parliament, and thus "the
effort to limit the EC's authority and to maintain that of member states (often
justified in terms of maintaining member state 'democracy') ironically provides
greater authority to the least democratic EC institution - namely, the ECJ - to
determine the ultimate shape of the law. 472

The ECJ has on several occasions made suggestions for improving its own
legitimacy and efficiency. These improvements would take the form of changes to its
Rules of Procedure, which can be amended only by a vote of the Council. 473 In a
1995 report it suggested that longer, non-renewable terms of office for Judges and
Advocates General would increase the Court's independence. 474 The report also
mentioned the potential for Parliament's involvement in appointing members to the
Court, but cautioned against any procedure that would permit questioning of
nominees on substantive legal issues. 475 As mentioned above, the Court has also
invited consideration of whether there might be "advantages gained" in limiting the
number of Judges to less than one per Member State, especially after EU
enlargement.476

On procedural matters, the Court has suggested that it be given more flexibility
to omit or accelerate certain stages of a case, that oral arguments - which can be
time-consuming and add little value - not be required in every case, and that it be
empowered to give special directions and requests for information to the parties in a
matter.477 In preliminary reference cases, the Court has proposed that it be authorized
to make requests for clarification to the referring court and that it be permitted to
make "preliminary rulings by order on simple questions to which the answer is
straightforward and on questions which, having regard to existing case-law, do not
raise any new issue., 478 More dramatic have been the Court's proposals for
introduction of a "filtering system" in preliminary reference cases. One variation
would enable the ECJ "to decide which of the questions referred needed to be
answered by it on account of, for example, their novelty, complexity or
importance., 479 Another would have the reference take place only on appeal after the
national court had issued its judgment.480 These suggestions were made with the

411 Id. at 1052. Breyer compares this situation with the United States, where constitutional decisions
of the Supreme Court are "very difficult to overturn" but where decisions on statutory or administrative
grounds can be set aside by "only a new statute or reconsideration by the relevant agency." Id. at 1052-
1053. In a similar vein, Roger J. Goebel has criticized the fact that the treaties contain complex monetary
union provisions, which "would seem to be more suitably embodied in secondary legislation, which could
then be adjusted to meet changing needs." Goebel refers to the treaty-amendment process as "time-
consuming and cumbersome." Roger J. Goebel, Legal Framework: European Economic and Monetary
Union: Will the EMU Ever Fly?, 4 Colum. J. Eur. L. 249, 287 (1998).

472 Breyer, supra note 454, at 1054.
411 TEC art. 223.
474 Report of the Court of Justice on Certain Aspects of the Application of the Treaty on European

Union (May 1995), at http://europa.eu.int/en/agenda/igc-home/eu-doc/ustice/cjrep.html.
475 Id.
476 EC Court, supra note 456, at 1
477 Future, supra note 457, at 10-12.
47
8 Id. at 12-13.

479 Id. at 23.
480 Id. at 24.
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requisite disclaimers that the Court did not want to distort the judicial cooperation
between itself and the national courts, but the Court's message was clear: some form
of discretionary review must be given serious consideration.

Beyond the scope of anything proposed by the ECJ itself, commentators have
suggested adding new players to the EU court system. Justice Breyer has asked
whether the EU might create a set of lower courts like those in the U.S. federal
system, or whether Member State courts might be empowered to interpret EU law,
with the ECJ limited to full review only when a split interpretation develops among
the national courts.48 ' In contrast, Joseph Weiler has proposed creation of a
"European Constitutional Council" which would be a separate judicial body with
jurisdiction "only over issues of competences (including subsidiarity)" and which
would decide cases "after a law was adopted but before coming into force., 48 2 He
acknowledges that such a court might be seen as a threat to the ECJ, but he theorizes
that the Court should welcome having the "hot potato" of competence cases removed
from its plate.48 3

Several of the concerns expressed about the Court lack a meaningful connection
to the concept of a democratic deficit. For example, the short tenure of ECJ Judges,
their inefficiency and case overload and their lack of a discretionary review
mechanism may be weaknesses in the system, but these problems could hardly be
said to weaken the EU's democracy. A closer nexus to the deficit theory may be
found in the criticisms of procedures for nominating and confirming members of the
Court, in the complaints about the Court's judicial activism and self-legitimization
and in the frustrations expressed over the difficulty of overriding ECJ decisions by
other EU institutions. This latter set of issues does relate to the checks and balances
within the European Union and to whether EU competences are exercised in a
manner that is accountable to EU citizens or their democratically elected
representatives.

The Draft Constitution. The Draft Constitution does nothing to respond to any
of the following concerns: the fact that Judges are unelected; their lack of assured
independence because of their short terms; the Court's lack of discretionary review;
its inefficiencies due to translation requirements; its increasing caseload; the fact that
EU enlargement will make the Court too large; the difficulty in legislatively setting
aside Court decisions; and the need for sharing the Court's responsibilities with
Member State courts or a new EU-level court. 48 4

Likewise, the Draft contains no provision that would address complaints about
the Court's activism and its bias toward the EU. On the contrary, two phrases in the
Constitution actually affirm the role of the ECJ as guardian of EU law. Article I-
28(1) mirrors existing language in the EC Treaty and requires the Court to "ensure
respect for the law in the interpretation and application of the Constitution. 4 5

481 Breyer, supra note 454, at 1052.
482 Weiler, supra note 14, at 353-54. Peter Lindseth makes a similar proposal, referring to the new

body as a "European Conflicts Tribunal." Lindseth, supra note 34, at 731-33.
483 Weiler, supra note 14, at 354.

4 The Draft Constitution does change the name of the Court of First Instance to the "High Court."
However, this change does not reflect any jurisdictional shift to reduce the ECJ's caseload. Draft
Constitution art. 1-28(1).

481 Id. at art. 1-28(1). Article 220 of the EC Treaty requires the Court to "ensure that in the
interpretation and application of this Treaty the law is observed. TEC art. 220.

[Vol. 10



THE PROPOSED EUROPEAN UNION CONSTITUTION

Article 1-25(1), which describes the Commission and its responsibilities, states that
the Commission "shall oversee the application of Union law under the control of the
Court of Justice. 486 This is a statement not found in the current Treaties. These two
phrases may not constitute a ringing endorsement of the ECJ's activist approach, but
they certainly do not support any curtailment of the Court's role.

Interestingly, the ECJ is partially subject to the new sunshine provisions of
Article 1-49(3) of the Draft Constitution. As previously mentioned, this article
requires each EU institution to make its documents available to the public. 48 7 Article
111-305 states that the Court (and the ECB) "shall be subject to the provisions of
Article 1-49(3) when exercising their administrative tasks. 4 8 Administrative tasks
are not defined, but Article 111-305 is obviously intended to insulate the Court's
deliberations on pending cases.

From the standpoint of democratic legitimacy, perhaps the most noteworthy
ECJ-related provision in the Draft Constitution is Article 111-262, which creates a
new panel to give an "opinion" on the suitability of nominees to the Court.489 This
panel will be appointed by the Council of Ministers and will consist of seven
members who must be former ECJ, High Court or national supreme court judges or
"lawyers of recognized competence. 49 ° One of the panel members "shall be
proposed by the European Parliament. 4 91 To those who wish for greater openness
and public input into the appointment of ECJ judges, the new panel is a modest gain.

The following table summarizes the Draft Constitution's laissez faire approach
to the ECJ:

486 Draft Constitution art. 1-25(1).

487 Id. at art. 1-49(3).
4M Id. at art. 111-305.
419 Id. at art. 111-305.
490 Id.
491 Id.
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Democratic Deficit Issues Relating to Impact of Draft Constitution
the Court of Justice (ECJ)
Judges are unelected No change
Confirmation hearings not required 7-person panel created to give an

opinion on the suitability of candidates
to the Court

Judges' terms are too short to ensure No change
independence
ECJ's procedures are inefficient No change
ECJ needs discretionary review No change
mechanism
ECJ's constitutional role is self- No limitations placed on the Court's
appointed role - its general responsibility to

ensure respect for EU law is affirmed
EU's other institutions have limited No change
capability to overturn Treaty-based ECJ
rulings
A wider system of lower EU courts No substantive change - change from
would improve ECJ's efficiency Court of First Instance to High Court is

a change in name only
Member State courts should be No change
permitted to interpret EU law
Separate Constitutional Court would No change
relieve ECJ's caseload

If proponents of the hybrid theory are generally satisfied with the EU today,
they should applaud the Draft Constitution's respect for the ECJ. The federalists may
well agree, because the independent Court has contributed to Union integration, and
it might have the opportunity to continue down that path. Interestingly,
integrationists would also be expected to support reforms such as better caseload
control and an easier means for other EU institutions to overturn ECJ decisions. It is
the intergovernmental camp that might be least satisfied, because the Convention did
not propose any measures to strengthen the hand of the Member States or their
national courts against the powerful, EU-biased Court of Justice.

5. The Court of Auditors

The EU Court of Auditors is an official institution charged with auditing the
expenditures of all other institutions. It is intended to operate independently, and it
does. As a body with little visibility and a limited mandate, it has not figured in any
controversy relating to democratic legitimacy.492 The Draft Constitution has not
changed the Court's mandate, but the Constitution's Protocol on the Role of
National Parliaments in the European Union for the first time requires that the
Court's annual report to the Council of Ministers and European Parliament must also

49 For a general overview of the Court of Auditors, See Brigid Laffan, Becoming a 'Living
Institution': The Evolution of the European Court of Auditors, 37 J. Common Mkt. Stud. 251 (1999).
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be sent to the Member States' national parliaments.493 The Draft also removes the
Court from the category of the EU's primary institutions and now includes it in a list
of "other institutions and bodies. 494

6. The European Central Bank

The European Central Bank (ECB) is also a highly specialized body, charged
with management of the EU's Economic and Monetary Union (EMU).495 As
discussed below, the ECB is uniquely independent in its mandate and activities, and
it obviously sits within the non-majoritarian wing of the Union. Despite the highly
technical nature of its activity, it is a visible body whose policies are critical to the
economic success of the EU and are thus subject to constant scrutiny and criticism.
As a result of this attention, the ECB does receive mention in the debate over the
EU's democratic deficit.

4 96

The European System of Central Banks (ECSB) is comprised of the ECB and
the participating national central banks.497 The ECSB must "define and implement
the monetary policy of the Community,, 498 which it does through the ECB as its
primary organ, although the national central banks bear an active role in policy
implementation.499 The ECB has been given "an unusual degree of regulatory
power '5

00 to put into effect and enforce the EU's monetary policies, 501 and this
includes issuing regulations, making binding decisions and even imposing

502 isanctions. However, in a political system where checks and balances are a
sensitive issue, the most striking feature of the ECB is its substantial degree of
independence from the other EU institutions. Article 108 of the EC Treaty requires
that neither the ECB nor any national central bank nor any member of their decision-
making bodies "shall seek or take instructions from Community institutions or
bodies, from any government of a Member State or from any other body. 5 °3

Moreover, the EU institutions and Member States are charged to "respect this
principle and not to seek to influence" the ECB or national central banks in the
performance of their mandated tasks.5°4 The ECB's independence is enhanced by the

493 Protocol to the Draft Constitution on the Role of National Parliaments in the European Union, art.
1, 2003 OJ (C 169) 94.

49' Draft Constitution arts. I-18, 1-30.
495 Technically, the ECB is not an "institution" of the EU or EC. That designation is limited to the

European Parliament, Council, Commission, Court of Justice and Court of Auditors. TEC art. 7. The Draft
Constitution identifies it along with the Court of Auditors as an "other institution." Draft Constitution art.
1-29. 496 Giandomenico Majone states that the ECB's place in the debate "is becoming a topic of intense
discussion." Majone, supra note 16, at 15.

'9' TEC art. 107. The United Kingdom, Denmark and Sweden have opted not to adopt the Euro as
their national currency. See Systems Modelling Ltd., EMU/euro FAQ available at
http://www.sysmod.com/euro-emu.htm.

498 TEC art. 105.
499 Goebel, supra note 471, at 277. See also TEC arts. 106-108, 110.
500 Goebel, supra note 471, at 281.
0' TEC art. 110.
502 Id.
50' Id. at art. 108. The Member States are also required to ensure that their national legislation is

compatible with the EC treaty and the statute of the ESCB in regard to the independence of their central
banks. Id. at art. 109.

'04 Id. at art. 108.
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fact that its Executive Board members serve non-renewable eight-year terms, 50 5 and
the ECB's budget is separate from the overall EU budget.50 6 The only regular
interface with other EU institutions is the right of the President of the Council and a
member of the Commission to non-voting participation on the ECB's Governing
Council50 7 and the right of the European Parliament to receive and debate an annual
report from the ECB and to have the ECB Executive Board appear before
Parliamentary committees. 50 8 Beyond that, the legality of the ECB's acts may be
challenged by other EU institutions, Member States or private parties in a suit
brought before the ECJ,509 and the ECB may itself institute an ECJ action against
such parties to protect its "prerogatives. '" 510

Critics of the ECB have asserted that its regulatory power is "not entirely
felicitously drafted,",51' that its accountability is "poorly arranged ' 512 and that the
oversight role of the European Parliament is too insubstantial.5 13 Roger Goebel has
argued that the decision "to place so many complex and detailed provisions on EMU
in the Maastricht Treaty, or in Protocols which have Treaty force, is certainly a
debatable one," because the amendment of even minor provisions will need to be
carried out through the "time-consuming and cumbersome" treaty amendment
process. 14 He likewise questions "the wisdom of incorporating the principle of
independence into the EC Treaty as a constitutional principle. 51 5 Andrew Moravcsik
contends that the ECB should be viewed with caution, because it is "more
independent of political pressure" than any national central bank.5 16 Similarly,
Giandomenico Majone has recognized that the ECB's "high degree of independence
raises serious problems of legitimacy," but also suggests that this may have been
necessary to move the EMU process forward.517 Also relevant are Majone's
comments that delegation of authority to independent institutions enhances policy-
making efficiency and effectiveness and signals a greater commitment to the overall
process of integration within the EU. 15

The Draft Constitution. The Draft Constitution contains only one appreciable
change with respect to control over the ECB. Article 111-79(5) provides for changes
to certain competences of the ECB to be approved by "European laws," which
means by the Council of Ministers through qualified majority vote, with the assent of

'o' Id. at art. 112.
506 Laurence Gormley - Jakob de Haan, The Democratic Deficit of the European Central Bank, 21

Eur. L. Rev. 95, 106-07 (1996); Majone, supra note 16, at 24.
50 TEC art. 113. The Governing Council is comprised of the ECB's Executive Board and the

Governors of the participating national central banks. Id. at art. 112.
'08 Id. at art. 113. See Goebel, supra note 471, at 290-91.
'09 TEC art. 230.
"0 Id. at arts. 230-32.
5 1 Gormley, supra note 506, at 103-04.
512 Id. at 107-09.
513 Goebel, supra note 471, at 283-84; Gormley, supra note 506, at 107-09.
514 Goebel, supra note 471, at 287.
... Id. at 291. G.F. Mancini contends that the constitutional nature of the ECB's governing statutes is

"an unheard-of occurrence in the realm of law." Mancini, supra note 45, at 71.
516 Moravcsik 2002, supra note 36, at 621. G.F. Mancini agrees that "the degree of independence

conferred on the ECB is, both in terms of its scope and depth, unprecedented and unparalleled." Mancini,
supra note 45, at 71.

517 Majone, supra note 16, at 24-25.
518 Id. at 16-18.
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the European Parliament.5 19 The corresponding Treaty provision is Article 107(5) of
the EC Treaty, which calls for such decisions to be made by unanimous vote on the
Council of Ministers if a proposal is made by the Commission.5 20 Interestingly,
under the EC Treaty the same amendments can be made by the Council of Ministers
acting by qualified majority if the amendments are initiated by a recommendation
from the ECB. 2'

The only other relevant provisions in the Draft Constitution are Article 1-49(3),
which requires EU institutions to make their documents available to the public, and
Article 111-305, which limits the applicability of 1-49(3) to the administrative tasks of
the ECB.522 The limitations of Article 111-305 will insulate the ECB from disclosing
its policy deliberations.

The following table illustrates the Convention's general lack of response to the
democratic deficit issues that have been raised with respect to the ECB:

Democratic Deficit Issues Relating to Impact of Draft Constitution
the European Central Bank (ECB)
ECB should be subject to more No change
oversight by other EU institutions
ECB Executive Board members - with No change
non-renewable 8-year terms - are too
independent
ECB should be more transparent General requirement of making ECB's

administrative documents available to
the public

Those who have complained about the ECB and its independence will be forced
to press their case in the next available forum. The Convention has ignored them.

B. Other Actors in Relation to the EU Institutions

It is beyond dispute that the EU's democratic legitimacy arises to some extent
from the ongoing legitimacy of the Member States and their national parliaments. 23

Efforts to make the EU more democratic must therefore take into consideration the
potential for greater involvement of the states in the Union's affairs. Likewise, there
may be an opportunity for the regional and local governments within the Member
States to play a more active role in the Union. The formal role of civil society in the
EU today should also be reviewed, to determine whether democracy might be
enhanced by greater involvement of non-governmental organizations. Lastly, the
rights and responsibilities of individual European citizens, who represent the deepest
well of democracy, should be examined in regard to any restructuring of the Union.

519 Draft Constitution art. 111-79(5). The article lists 16 articles of the Statute of the ESCB.
520 TEC art. 107(5). This article lists the same 16 articles of the Statute of the ESCB as are listed in

Draft Constitution Article 111-79(5).
52! TEC art. 107(5).
522 Draft Constitution arts. 1-49(3), 111-305.
523 The Laeken Declaration stated: "The national parliaments also contribute towards the legitimacy

of the European project." Laeken Declaration, supra note 8, at 23.
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1. The Member States and their parliaments

The involvement of the Member States in EU activity is multi-faceted. The
Union exists as a result of the democratic processes by which the states, acting
through their national parliaments or through referenda, have acceded to the various
EU Treaties and ratified their amendments. The national parliaments are also
charged with the passage of local legislation to implement certain EU laws on the
national level. Members of the national governments may also participate in creation
of EU regulations through the comitology process. 24 And of critical importance is
the fact that the majority party or governing coalition in each Member State
parliament selects the national leadership whose members sit in the various Council
formations. In these various ways the Member States, while not classified as
European Union institutions, are principal actors on the EU stage.

In light of the democratic credentials of the Member States and their prominent
position within the European Union, it is not surprising that the intergovernmental
school of thought sees the EU's legitimacy as proceeding directly and primarily from
the democratic legitimacy of the Member States.52 5 Udo Di Fabio has described the
states as an "indispensable source of legitimization for Community authority" and he
notes that within their respective constitutional systems "the people of Europe still
find the most reliable opportunity for expression and review. 526 If these opinions are
to be respected, any reordering of the EU's internal balance of power must
necessarily address the potential impact on the Member States. Di Fabio has urged
that the states "must retain sufficient competences and areas of responsibility...
[and] must be able to exercise effectively the core competences reserved to them. 527

The authors of the Laeken Declaration were no doubt aware of such concerns when
they called for a Constitutional Convention, and they have cautioned that a redefined
division of competence within the EU should not lead to "encroachment upon the
exclusive areas of competence of the Member States. 528

Whether encroachment is intended or not, the process of European integration
is, by its very nature, subject to being labeled as an erosion of Member State
sovereignty. Pavlos Eleftheriadis asserts that integration has "weakened national
democracies by removing important powers from the ambit of national politics. 529

Renaud Dehousse has described the transfer of power to the Union as a
"dispossession" of national institutions.5 30 It has been noted that the shift of authority
to the EU level has in some instances occurred through aggressive activity on the
part of EU institutions, including a line of pro-integration decisions by the ECJ.53 1

Such actions have prompted Youri Devuyst to comment: "That supranational
decision-making processes can bring about institutional and societal change in the

524 See e.g., Bignami, supra note 43; Egan, supra note 344, at 511-23.
525 Majone, supra note 16, at 6. Part II of this article discusses the EU as an intergovernmental

organization.
526 Di Fabio, supra note 124, at 170.
527 Id.
528 Laeken Declaration, supra note 8, at 22.
529 Eleftheriadis, supra note 97, at 25.
530 Lord, supra note 12, at 642.
531 Funk, supra note 94, at 256 (quoting Marcus Horath, The European Commission's White Paper

on Governance: A Tool-Kit for closing the legitimacy gap of EU policy-making?, Center for European
Integration Studies Discussion Paper 94, Bonn 2001, at 22).
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EU, even if some governments object, implies that the Member States have lost
direct control over their creation. 532 But the reality is that much of the growth in EU
power is a result of outright delegation by the Member States, as in the case of
ratification of new Treaties. Michael Newman, in a criticism of the "loss of
sovereignty" theme, has noted that national parliaments have often supported EU
integration as strongly as their Council representatives.533 He further asserts that
Euroskeptics often serve up large helpings of emotion in their opposition to EU
integration. In a comment aimed at political groups who actively oppose the EU,
such as Britain's Conservative Party and Norway's Labor Party, Newman observes:
"It is easier to generate opposition to the Maastricht Treaty or to entry into the
European Union by suggesting that the 'nation-state', 'sovereignty' and 'democracy'
are in danger than to concentrate on detailed technical issues. 534

In the discussion of the role of Member States within the EU system, it is ironic
that the Council stands accused of inflicting the most damage. The Council, whose
members are sent to Brussels as leaders of national parliaments, is criticized for
marginalizing those same parliaments. For example, Newman observes that "there is
no requirement in Community law for governments [i.e., the Council] to consult
domestic parliaments before agreeing to legislation. 5 3 5 He also notes that when
information is transmitted to the national parliaments it may not be readily
understandable, in that EU legislation employs terminology and classifications that
are unfamiliar to most national parliamentarians. 53 6 He adds that the "overloaded"
parliaments have insufficient time to scrutinize the high volume of EU output.5 3 7

Eric Stein has similarly commented that national parliaments have been excluded
from critical policy debates as a consequence of the Council's own secretive
procedures and its failure to provide the parliaments with timely information.53

8

Joseph Weiler concurs that "[t]he volume, complexity and timing of the community
decisional process makes national parliamentary control, especially in large Member
States, more an illusion than a reality., 539 All three of these writers comment that the
use of the qualified majority vote in the Council, which has partially replaced the
requirement of unanimity, has substantially diminished the prospect of local control
over Council outcomes. 540 According to Weiler, the veto is the factor that gives each
state a "decisive position of influence" over EU outcomes and constitutes the "most
legitimating element" of Europe's integration.54'

Even an ardent integrationist like Joschka Fischer realizes that further
development of the European Union must reserve a role for the Member States. He

532 Devuyst, supra note 82, at 12.
533 Newman, supra note 13, at 191.
534 Id. at 3. Newman goes on to analyze the concept of sovereignty, and he expresses doubt whether

the "bitter and prolonged" debate has clarified the important issues. "There are two reasons for this: first,
the term 'sovereignty' is inherently ambiguous; secondly, each side in the debate has often been intent on
using the word to justify its aims rather than to explain anything." Id. at 5.

131 Id. at 189.
536 "It is therefore difficult for most politicians reared in domestic legislatures to understand, and this

leads to new forms of bureaucratisation and hierarchy within parliaments, with specialist committees
attempting to cope with EU legislation." Id. at 189.

... Id. at 189.
538 Stein, supra note 21, at 524.
539 Weiler, supra note 14, at 266.
54 Id. at 266; Stein, supra note 21, at 524; Newman, supra note 13, at 190.
541 Weiler, supra note 14, at 37, 85.
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has acknowledged that "it would be an irreparable mistake in the construction of
Europe if one were to try to complete political integration against the existing
national institutions and traditions rather than by involving them. 542 One suggested
means of involvement would be a formal role for national parliaments in reviewing
new EU legislation prior to its adoption. Bernard Cassen has proposed "letting
national parliaments re-enter the EU power game" by giving them the right "as a
precondition and not under pressure of time-to examine Community acts which EU
ministers intend to sign. 543 The Laeken Declaration has asked whether such review
by the parliaments might be focused on the division of competence between the EU
and the Member States "for example, through preliminary checking of compliance
with the principle of subsidiarity. 544 British Foreign Secretary Jack Straw has
supported this idea: "National parliaments could quickly review each EU proposal,
judging whether action is being taken at the right level and in the right way. '

54 5 But
consultation and review would need teeth. To avoid the mere illusion of participation
in the EU process, the national parliaments would need the right to affect proposed
legislation. Rather than relying on the Council and a reinforced right of consensus
voting in that institution, the national parliaments themselves might be granted a
veto or other form of blocking power.546 Consultation coupled with a parliamentary
veto would certainly permit the Member States to re-enter the EU power game,
albeit with a great reduction in the efficiency of Union decision-making.

Another proposal is for greater control by Member State parliaments over the
Council itself. In urging that the European Union must develop "its own version of
democracy," Stein has noted the desirability of increasing the control by national
parliaments over EU institutions. 47 Another commentator has described the ability
of both the national parliaments and the EP to oversee the decisions of "governments
and bureaucrats" as the "most important single reform" the Convention can
propose.5 4 8 Jean-Luc Dehaene has favorably noted the recommendation "to enhance
the conditions that allow national Parliaments to effectively scrutinise their national
governments when these act at the European level in the Council. ' 54 9 Technically
speaking, such scrutiny and control already exist in the ability of a parliament to
replace the leadership that represents the particular Member State on the Council.
But a broader control over the Council does not exist. It has been suggested that the
entire Council should be accountable as a bloc to an inter-parliamentary structure
such as the Conference of European Community Affairs Committees (COSAC),
much as the Commission is accountable as a body to the European Parliament.

542 Fischer, supra note 79, at 7.
543 Cassen, supra note 159, at http://mondediplo.com/1999/04/03cassen. Michael Newman has

written an interesting analysis of how national parliaments have tried to obtain commitments from their
governments that the parliaments will be consulted in advance of decisions on EU policies and legislation.
He describes Denmark as one of the few successes in such a consultation procedure. Newman, supra note
13, at 192-94.

544 Laeken Declaration, supra note 8, at 23.
545 Straw, supra note 149, at 55.
546 See Economist 2002, supra note 60, at 42.
547 Stein, supra note 21, at 524.
48 Quentin Peel, Giscard Plays Games with Democracy, Fin. Times (London), Apr. 29, 2003, at 21,

available at 2003 WL 19833099 [hereinafter Peel 2003].
549 Dehaene, supra note 135, at 4.
55°Cassen, supra note 159, at http://mondediplo.com/1999/04/03cassen. Established in 1989,

COSAC was created to solidify cooperation and information exchange between the European affairs
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This idea is consistent with a proposal floated by the Laeken Declaration for a full
second chamber of the EP, comprised of national parliamentarians .5 5  Both the
COSAC and second-chamber approaches would have the obvious drawback of
adding yet another institutional layer to the EU mix.

The Draft Constitution. In response to concerns over EU encroachment into
Member State sovereignty, the Draft Constitution contains provisions that more
clearly delineate the relationship between the EU and the Member States. At a basic
level Article 1-9(1) states: "The limits of Union competences are governed by the
principle of conferral. 552 This is a direct rejection of the theory that the EU is self-
legitimizing and an affirmation that its legitimacy derives from the Member States.
On the other hand, Article 1-10(1) reaffirms the supremacy of EU law: "The
Constitution, and law adopted by the Union's Institutions in exercising the
competences conferred on it, shall have primacy over the law of the Member
States., 553 In greater detail Article I-11 lists the categories of competences as divided
between the EU and Member States. 4 To underscore Member State rights, Article
1-11(2) provides that if the EU fails to exercise any of its shared competences, the
Member States may fill the void.555 Article 1-12 describes the exclusive competences
of the Union, which are no different from those already held.5 5 6 Article 1-13 lists the
areas of EU and Member State shared competence, substantially similar to those in
the EC Treaty.557 Taken together, these provisions in the Draft represent a substantial
clarification of competency principles that had been poorly set forth in the Treaties,

committees of Member States, which oversee EU issues as they affect the Member States. COSAC meets
biannually and is comprised of 6 representatives from each Member State and 6 representatives from the
European Parliament. In the Protocol on the Role of National Parliaments annexed to the Treaty of
Amsterdam, COSAC was given a formal right to examine EU legislative proposals and adopt
'contributions' in the areas of subsidiarity, fundamental rights and freedom, security and justice. Ivar
Hansen, National Parliaments in the European Institutional Framework, Report from Conference of
Speakers of the National Parliaments of the EU, at 13-14 (June 2002).

55' Laeken Declaration, supra note 8, at 23. See Economist 2002, supra note 60, at 42. Note also the
possibility of meetings of a Conference of Parliaments also known as "Assizes," which include members
of the EP and of national parliaments. The European Assizes met once in 1990, attended by 173 members
of National parliaments and 85 Members of the European Parliament. The discussion centered on the
impact on Member States and the Community from increased economic and political relations. The
Conference of the Speakers of the Parliaments, however, has been a more constant exchange between the
EP President and national parliaments' Presidents, meeting semi-annually to discuss issues such as
parliamentary cooperation, improving legislation, and Union enlargement. http://www.europarl.eu.int/
factsheets/1_3_5_en.htm (August 9, 2003). See Newman, supra note 13, at 196-200. Newman also sees
the value in strengthened ties among political parties between Member States and with their EU
counterparts. Id. at 197-200.

552 Draft Constitution art. 1-9(1).
... Id. at art. I-10(1). The EC Treaty states: "The Community shall act within the limits of the powers

conferred upon it by this Treaty and of the objectives assigned to it therein." TEC art. 5.
554 The Union has competence to "promote and coordinate the economic and employment policies of

the Member States" as well as to "define and implement a common foreign and security policy, including
the progressive framing of a common defense policy." Draft Constitution art. 1-1l1(3)-(4).

155 Id. at art. 1-11(2).
"6 Id. at art. 1-12(1). The 5 areas of the Union's exclusive competences are: competition rules within

the single market; monetary policy for the eurozone members; common commercial policy; customs
union; and conservation of marine biological resources under the common fisheries policy. Id. See Centre
for European Reform, supra note 314, at http://www.cer.org.uk/.

557 Draft Constitution art. 1-13; TEC arts. 3-4.
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and to a great extent the Convention has attempted to codify key principles that had
been articulated in a series of ECJ decisions.5

It is noteworthy that Article 1-17(1) anticipates some EU activity outside the
delineated Union competences. In certain circumstances the Council of Ministers
may "take appropriate measures" if "the Constitution has not provided the necessary
powers" and such action should "prove necessary within the framework of the
policies defined in Part III [of the Constitution]., 55 9 However, in such event Article
1-17(2) requires prior consultation with the Member States' national parliaments
consistent with Article 1-9(3), which mandates consideration of subsidiarity
principles.5 60 The Draft Constitution's Protocol on the Application of the Principles
of Subsidiarity and Proportionality establishes "a system for monitoring the
application of those principles by the [EU] Institutions. '" 561 This system requires the
Commission to refer proposed legislation to national parliaments for consultation on
the "regional and local dimension of the action" prior to sending the legislation to
the Council of Ministers and European Parliament for adoption.5 62 If one-third of the
Member States feel that the legislation does not comply with the principle of
subsidiarity, they may force the Commission to reconsider its proposal.5 63

Ultimately, if any Member State is still dissatisfied with the legislation, it can bring a
challenge before the ECJ.M One commentator has observed that under these
procedures the Member State parliaments will be heard on true subsidiarity issues
such as "the impact of proposals, likely effectiveness, cost, consistency or result of a
proposed Community measure," but their influence on the merits of the legislation
will be indirect.565 The "early warning system" of Article 1-17(2) is not to be viewed

566as the equivalent of co-decision power on the part of the national parliaments.
The Draft Constitution includes an appended Protocol on the Role of National

Parliaments in the European Union. Its stated purpose is to "encourage greater
involvement of national parliaments in the activities of the EU and to enhance their
ability to express their views on legislative proposals. 567 Essentially, the Protocol
requires the EU institutions to more effectively share information with the national
parliaments. It also encourages a greater role for COSAC, in particular inviting the
Committee to submit contributions to debates on common foreign and security
policy and defense policy.5 68

558 These decisions are discussed in: Reimer von Borries, Malte Hauschild, Implementing the

Subsidiarity Principle, 5 Colum. J. Eur. L. 369, 376-78 (1999).
559 Draft Constitution art. 1-17(1).
560 Id. at arts. 1-17(2), 1-9(3). See TEC art. 5.
561 European Convention, Draft Treaty Establishing a Constitution for Europe, Protocol on the

Application of the Principles of Subsidiarity and Proportionality, Intro., CONV 850/03 (July 18, 2003)
[hereinafter Protocol on Subsidiarity].

562 Id. at arts. 2, 3.
'6' Id. at art. 6.
64 The right of challenge on the basis of the subsidiarity principle is also granted to the Committee

of Regions. Id. at art. 7.
565 Ana Verges Bausili, Rethinking the Methods of Dividing and Exercising Powers in the EU:

Reforming Subsidiarity and National Parliaments, Jean Monnet Working Paper 9/029,
http://www.jeanmonnetprogram.org/papers/02/02090I .pdf.

66Id.
567 European Convention, Draft Treaty Establishing a Constitution for Europe, Protocol on the Role

of National Parliaments in the European Union, Intro., CONV 850/03 (July 18, 2003) [hereinafter
Protocol on National Parliaments].

568 Id. at art 10.
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The following table summarizes the Draft Constitution's approach to the
Member States:

Democratic Deficit Issues Relating to Impact of Draft Constitution
Member States and Their National
Parliaments
EU encroaches on Member State Clearer delineation of EU powers and
competence Member State powers
National parliaments receive minimal Commission must refer proposed
consultation and information from EU legislation to national parliaments for
institutions review on subsidiarity and

proportionality
National parliaments cannot affect EU Member States can challenge proposed
legislation legislation through ECJ
National parliaments should have No change
oversight over the Council as a whole

Proponents of a significantly greater role for the Member States within the EU
system will find little to cheer about in the Draft Constitution. The clarifications
regarding Union and Member State competences may end some confusion and may
provide a basis for an unhappy government to challenge future EU legislation, but
the Convention has declined to create any means of direct participation by the states
or their parliaments in the EU legislative process. The states will not be co-
legislators, nor will they enjoy enhanced oversight over any EU institutions. Their
role in review of proposed legislation may create some sense of belonging, but there
is little actual power tied to the review procedure. Overall, with regard to the
Member States the status quo is maintained.

2. Regional and local governments

If democracy is measured in part by the proximity of government to the people,
then an expanded role for regional and local governments could presumably enhance
the democratic legitimacy of EU lawmaking. The Commission has invited
consideration of greater involvement by such governments through numerous
references to them in the White Paper. The Commission observes that the EU
currently does not allow for "adequate interaction in a multi-level partnership" in
which Member States would include regions and cities in policy-making, and that
EU legislation is often insufficiently adapted to "local conditions and experience. 569

While noting that national governments should be primarily responsible for
involving regional and local bodies, the White Paper urges the Union to follow a
"less top-down approach" and establish a "more systematic dialogue with
representatives of regional and local governments . . . at an early stage in shaping
policy. '570 It proposes that such governments be part of "concerted action" to
improve EU governance, 571 and that EU institutions could communicate with the

569White Paper, supra note 6, at 12.

570 Id. at 4.

.. Id. at 9.
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public through such bodies. 72 The Commission also raises the prospect of
implementing certain EU legislation through "tripartite contracts" among the
Commission, national governments and regional and local authorities.573 While
regional and local governments are often involved in such implementation as a
matter of national law, a tripartite contract would create a direct relationship between
the local administrations and the EU.

Curiously, in its pronouncements on the potential contributions by regional and
local governments, the White Paper pays scant attention to the EU's own sub-
national consulting group, the Committee of the Regions (CoR) 5 74 Despite its
potential, the Committee has never been utilized as anything other than an advisory
body.575 The Commission might have used its White Paper as an opportunity to call
for the Committee's enhancement, but it does nothing more than suggest "on-going
efforts to increase co-operation" between the Committee and associations of local
governments, while blandly encouraging the Committee to conduct further policy
review and reporting.76 The Laeken Declaration ignores the Committee altogether,
other than awarding it six observer seats at the Constitutional Convention.5 77

In its 2002 Report on European Governance, following an eight-month
comment period on the White Paper, the Commission reiterates the need to review
the role of the Committee of the Regions. 578 It notes that the Committee had
proposed changes to its working methods and had requested the grant of
investigative powers, and that this had led the Commission to sign a protocol with
the Committee on the enhancement of the Committee's consultative duties.5 79 The

572 Id. at 11.

... Id. at 13.
574 The Committee (CoR) was established by the Treaty of Maastricht as an advisory body to the

Council, Commission and Parliament. Its 222 members must either be elected members of a regional or
local authority or must be "politically accountable" to an elected assembly. The Committee must be
consulted on certain matters provided by the EC Treaty, and may be consulted in other matters. The areas
of mandatory consultation include economic and social cohesion, trans-European infrastructure networks,
health, education, culture, employment policy, social policy, the environment, vocational training and
transport. According to the Committee's website, it was created in recognition that regional and local
governments are responsible for implementing roughly three quarters of EU legislation, and in light of
concerns that "the public was being left behind as the EU steamed ahead." Its focus is on issues of
subsidiarity, proximity (i.e., government should be transparent and "close to the citizens") and partnership
among all levels of government within the Union. See http://www.cor.eu.int/en/pres/presrol.html; TEC
arts. 263-65.

575 Youri Devuyst has observed: "In practice, the Committee's opinions have not seemed to carry
much weight in the EU's decision-making process." Devuyst, supra note 82, at 50.

576 White Paper, supra note 6, at 13-14.
577 Laeken Declaration, supra note 8, at 24.
578 Commission of the European Communities, Report from the Commission on European

Governance, 2003, at 8 [hereinafter Report on European Governance]. The Report was first released in
2002.

579 Id. at 14-15. The Protocol set up guidelines for encouraging interaction and exchange of
information between the Committee of Regions and the Commission on a more regular basis. It requires
the Committee to send a list of proposals for mandatory consultation each year, requires the Commission
to provide "substantive replies" twice a year explaining "why the comments contained in the [CoR's]
opinion have or have not been taken into account," and encourages regular meetings between the
Presidents of the Committee of Regions and the Commission as well as more working meetings between
the two institutions. European Commission and Committee of the Regions, Joint Declaration of the
President of the European Commission and the President of the Committee of the Regions, Protocol
Governing Arrangements for Cooperation between the European Commission and the Committee of the
Regions, DI CdR 81/2001 rev. 2 (2001).
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Report also relates that, notwithstanding the skepticism of some Member States
regarding greater involvement of regional and local governments in EU policy-
making,580 the Commission had already published a framework for tripartite
contracts involving the EU, Member States and local and regional governments. 58'

The Draft Constitution. The Draft Constitution contains two provisions that at
least recognize the presence of regional and local governments within the EU.
Article 1-5 of the Draft, entitled "Relations Between the Union and the Member
States," states: "The Union shall respect the national identities of the Member States,
inherent in their fundamental structures, political and constitutional, inclusive of
regional and local self-government., 582 Such a statement is not reflected in the
existing Treaties. Article 1-9(3) of the Draft reiterates the subsidiarity principle
already expressed in Article 5 of the EC Treaty, but for the first time requires the
subsidiarity analysis to include the "central level" of the Member States and "the
regional and local level. '58 3

The Draft proposes three changes for the Committee of the Regions. Article 7 of
the Constitution's Protocol on the Application of the Principles and Subsidiarity and
Proportionality grants the CoR the right to commence an action with the ECJ to
challenge any new EU legislative act on the ground that it violates the principle of
subsidiarity.584 This is similar to the right granted to Member State governments in
the same section of the Protocol. Article 8 of the Protocol provides that the
Commission must also provide annual reports to the CoR (as well as to the Member
States and the major EU institutions) regarding the compliance of new EU laws with
the subsidiarity principle.585 Neither the right of action nor the right to receive
reports is found in the existing Treaties. The Draft also increases the length of
Committee members' terms from four to five years.586

The following table describes the Convention's response to democratic deficit
issues relating to regional and local governments within the Member States:

580 Report on European Governance, supra note 578, at 35-36.
'8' Id. at 23-24. Commission of the European Communities, Communication from the Commission:

A framework for target-based tripartite contracts and agreements between the Community, the States and
regional and local authorities, COM (02) 709 final (Dec. 11, 2002).

582 Draft Constitution, art. 1-5(1).
181 Id. at art. 1-9(3); TEC, art. 5.
584 Protocol on Subsidiarity, art. 7.
... Id. at art. 8.
586 Draft Constitution, art. 111-292; TEC, art. 263.
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Democratic Deficit Issues Relating to Impact of Draft Constitution
Regional and Local Governments in
the Member States (RLGs)
RLGs should have a direct relationship No change
with EU regarding implementation of
legislation
EU should consult directly with RLGs No change

EU should constitutionally recognize Constitution merely notes importance
RLGs of RLGs
Committee of the Regions (CoR) lacks Commission must submit annual report
communication with Union institutions to CoR
CoR lacks ability to challenge proposed CoR gains ability to challenge
legislation proposed legislation through ECJ
CoR needs investigative powers No change

Commission President Romano Prodi has described the Draft Constitution as "a
big step forward" for the Committee of the Regions, particularly in reference to the
CoR's enhanced role in monitoring subsidiarity matters.587 In contrast, the
Committee itself has stated that, while it welcomes "the constitutional recognition of
the role of local and regional authorities," it still wishes that the Committee be
granted "full EU constitutional status.5 88 The Committee's lukewarm reception
reflects the reality that enhanced consultation does not translate into any real power.
For better or worse, the Constitution does not offer any significant gains for regional
and local governments.

3. European civil society

Non-governmental organizations (NGOs) and other citizen groups, collectively
referred to in EU jargon as "civil society" and officially represented by the EU's
European Economic and Social Committee (EESC), are recognized by the EC Treaty
as important consultative partners to the EU institutions. 58 9 The White Paper
describes their value as follows: "Civil society plays an important role in giving

587 Romano Prodi, A new Cohesion Policy for Europe's Regions, Speech at the Conference on
Cohesion and Constitution: The Roles and Responsibilities of the Regions, SPEECH/03/351 (July 8,
2003).

588 Press Release, Committee of the Regions, Committee of the Regions Wants Greater Role in EU
Decision-Making (July 10, 2003), available at http://www.cor.eu.int/en/prss/cprss2003/
cor 03 07071.html. The press release also expresses the Committee's chagrin that its observers at the
Convention had not been granted voting privileges as full voting members, and that such participation by
the CoR "would have considerably enhanced its legitimacy." Id.

589 TEC art. 257. The White Paper indicates that civil society includes the following: "trade unions
and employers' organisations ('social partners'); non-governmental organisations; professional
associations; charities; grass-roots organisations; organisations that involve citizens in local and municipal
life with a particular contribution from churches and religious communities." White Paper, supra note 6, at
14. The White Paper also makes reference to interest-based "networks... whose roots reach down deep
into society." White Paper, supra note 6, at 18. See also Economic and Social Committee, Opinion of the
Economic and Social Committee on The Role and Contribution of Civil Society Organisations in the
Building of Europe, 1999 O.J. (C 329) 30, at 30.
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voice to the concerns of citizens and delivering services that meet people's needs." 590

It also asserts that NGOs "often act as an early warning system for the direction of
political debate," 59' that they afford citizens an opportunity to become "more
actively involved in achieving the Union's objectives" and that they offer a
"structured channel for feedback, criticism and protest. '592 Civil society has also
been described as a "mediator between the citizen and the state," an actor that on the
EU level can serve as "a part of the solution to the notorious democratic deficit. 593

The EESC, which is comprised of representatives of labor, management and other
interests, in turn describes itself as "a bridge between Europe and organised civil
society. 594

Despite the recognition of civil society as an important force within the EU,
there have been criticisms of its actual role and effectiveness. The White Paper
describes a current "lack of clarity about how consultations are run and to whom the
[EU] Institutions listen." 595 It also notes that many of the networks of interest groups
"feel disconnected from the EU policy process." 596 One commentator has asserted:
"The relationship between interest groups and government is far less orderly in the
Community" than within the Member States.597

In response, the White Paper proposes "a stronger interaction" between the EU
and civil society, with Member States bearing "the principal responsibility for
achieving this. 598 It also suggests formulating a clearer code of conduct to govern
the manner in which the Commission consults with civil society organizations.59

The Report on European Governance describes public demand for a review of the
EESC's role "in terms of earlier involvement in Commission deliberations, better
representation of sub-national authorities and civil society, and broader proactive
dialogue with constituencies beyond specific consultations."600 The Report also

590 White Paper, supra note 6, at 14.
591 Id.

'92 Id. at 15.
593 Alex Warleigh, 'Europeanizing' Civil Society: NGOs as Agents of Political Socialization, 39 J.

Common Mkt. Stud. 619, 620 (2001).
594 European Economic and Social Committee, 2003 The EESC: A Bridge between Europe and

Organised Civil Society 7, at 7, available at http://www.esc.eu.int/pages/en/org/pla_ -EN.pdf. The EESC
was established in 1957 by the Treaty of Rome and has existed ever since as an official EU committee.
The EESC's "various interests" group includes representatives of "farmers' organizations, small
businesses, the crafts sector, the professions, cooperatives and non-profit associations, consumer

organizations, environmental organizations, and associations representing the family, women, persons
with disabilities, and the scientific and academic community." Id. at 15.

595 White Paper, supra note 6, at 17.59 Id. at 18.
597 Bignami, supra note 43, at 470. Bignami comments that within a typical state the same officials

are charged with policy formulation and implementation, so interest groups who are recognized as

legitimate are assured of "access to policymaking from start to finish." In contrast, within the EU the
Commission, Council and Parliament are independent of each other, and interest groups acknowledged by

one Institution may be ignored by another. Bignami, supra note 43, at 470-7 1.
598 White Paper, supra note 6, at 4.
599 Id. at 17. The Report on European Governance later indicated that the Commission had already

adopted "general principles and minimum standards for consulting non-institutional interested parties."

Report on European Governance, supra note 578, at 15. See Commission of the European Communities,
Communication from the Commission: Towards a Reinforced Culture of Consultation and Dialogue -
General Principles and Minimum Standards for Consultation of Interested Parties by the Commission,
COM (02) 704 final, available at http://europa.eu.int/eur-lex/en/com/cnc/2002/com2002_0704en0l.pdf.

6'0 Id. at 8.
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notes criticism directed at the Commission's focus on transnational NGOs to the
exclusion of national groups, suggesting a need to recognize the "multi-level nature
of European civil society." 601 Alex Warleigh has elaborated on the Commission's
suggestions by arguing that the EU must create more opportunities for civil society
to provide input, that "a genuine attempt be made to reach NGOs which hitherto
have not mobilized at EU level" and that "national governments must be obliged
openly to consult relevant civil society actors about proposed EU legislation. 6 2

Failure to consult the local actors, according to Kenneth Armstrong, will result in a
"dilution of participative democracy. 6 3

An interesting suggestion in the White Paper is that, in return for a greater
involvement in the EU policy debate, NGOs themselves should be required to
"follow the principles of good governance, which include accountability and
openness." 6°4 Warleigh concurs, proposing that "NGO's must address their internal
democracy as the price of access to EU decision-makers. 6 5 According to the Report
on European Governance, the prospect of internal standards for NGOs was not
kindly received: "There is marked opposition against possible requirements on the
internal structures of civil society organisations. Civil society actors consider that
representativeness should be ensured by taking into account the full range of
views." 606 Such reaction has been echoed by Armstrong, who argues that "if all that
is on offer is better consultation, then the emphasis upon the duties of civil society
actors seems both misplaced and arrogant." 6 °7

The Laeken Declaration does not address the role of civil society as such, but it
did award three observer seats at the Convention to the EESC and three to
"representatives of the European social partners. 60 8

Expanding the official role of civil society within the EU has received mixed
reviews. Andrew Moravcsik cites research demonstrating that EU institutions are
already as open to input from civil society as the institutions of the United States
government. °9 Warleigh argues that NGOs are "insufficiently democratic" and thus
not suited to represent civil society on a European level.6 10 In evaluating reactions to
the White Paper, the Commission reports that the European Parliament "was
particularly keen not to grant civil society organisations a role which, either wholly
or in part, was that of those holding political responsibility and who were elected by
universal suffrage.",6 1 1 The Commission adds that one of the key messages they
received is that "consultation and involvement of civil society should not undercut

601 Id. at 35. See also comments by Kenneth Armstrong, who decries the White Paper's lack of

concern with "a more multi-level or multi-dimensional European civil society." Kenneth Armstrong,
supra note 251.

602 Warleigh, supra note 593, at 635.
603 Armstrong, supra note 251.
604 White Paper, supra note 6, at 15.

605 Warleigh, supra note 593, at 636.
60 Report on European Governance, supra note 578, at 35. Perhaps in reaction to this opposition, the

Report at another point invites consideration of self-regulation by NGOs, presumably as a less
controversial alternative to imposed standards. Id. at 21.

607 Armstrong, supra note 251.
608 Laeken Declaration, supra note 8, at 24.
609 Moravcsik 2002, supra note 36, at 613.
610 Warleigh, supra note 593, at 623.
611 Report on European Governance, supra note 578, at 16.
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representative systems.' '612 In an article highly critical of the EU's policy of serving
as a "great patron" of NGOs, Jeremy Rabkin contends that the EU is using such
groups "to build Europe-wide constituencies for European policy .. . [and] to
counter the pressures from national governments (and perhaps also from business
lobbies . . .).,,

613 Comparing the EU situation with other intergovernmental
organizations, Rabkin cynically observes that NGOs are being used by such
organizations to lend themselves "a sort of surrogate democratic legitimacy. 614

The Draft Constitution. Article 1-31(3) of the Draft rewrites the basic description
of the EESC, stating that the segments of civil society represented on the Committee
include "employers, the employed and ... socio-economic, civic, professional and
cultural areas." In contrast, Article 257 of the EC Treaty describes "producers,
farmers, carriers, workers, dealers, craftsmen, professional occupations, consumers
and the general interest." The difference in language is stylistic, but EESC President
Roger Briesch has praised the change as "modemised, opening the way to even
broader representation of organised civil society. 61 5

The Draft does contain a sweeping new provision, Article 1-46, entitled "The
Principle of Participatory Democracy." In broad terms it requires the EU institutions
to encourage greater citizen input into their operations616 and to carry out broad
consultation with the public to ensure coherency and transparency of EU actions. 617

Article 1-46(4) establishes a right of citizen initiative, although the details are left to
future legislation. Regarding civil society specifically, Article 1-46(2) requires all EU
institutions to "maintain an open, transparent and regular dialogue with
representative associations and civil society." There is no counterpart to Article 1-46
in the existing Treaties, and they lack any expression on the principle of
"participatory democracy." Briesch has commented that Article 1-46 is a positive
development,618 but he is highly critical of the continuing limits on the role of civil
society within the EU. He argues that Article 1-46 "falls well short of the
expectations of a diverse and complex society and the requirements of governance,"
and he reiterates the EESC's demand that civil society be permitted to "take full part
in making and implementing Community policies and decisions via suitable
participatory procedures. 619

Two additional changes reflected in the Draft Constitution are the expansion of
EESC member terms from four to five years 620 and the statement in Article 1-3(3)
that one of the Union's objectives is the promotion of "linguistic and cultural

612 Id. at 35.
613 Rabkin, supra note 96, at 276.
614 Rabkin, supra note 96, at 277.
615 Roger Briesch, Statement at the Plenary Session of the European Economic and Social

Committee 8 (July 16-17, 2003) (transcript available at http://europa.eu.int/futurum/documents/speech/
sp160703_en.pdf).

616 Draft Constitution art. 1-46(1).
617 Id. at art. 1-46(3).
618 Briesch, supra note 615, at 9.
619 Roger Briesch, Statement at the Plenary Session of the European Convention 1 (June 5-6, 2003)

(transcript available at http://www.esc.eu.int/pages/en/acs/SCO/docs/InterventionBriesch spconvention
05 06 2003_en.pdf).

620 Draft Constitution art. 111-296.
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diversity." A provision promoting diversity had been requested at the Convention by
the EESC.

621

As the following table summarizes, the Constitution offers greater recognition
and dialogue between the EU institutions and civil society, without granting
meaningful power to NGOs or the EESC:

Democratic Deficit Issues Relating to Impact of Draft Constitution
Civil Society (NGOs)
Civil society/NGOs should receive Enhanced recognition, consultation and
greater recognition by EU dialogue
NGOs should have a formal role in EU No formal role for NGOs, although
processes right of citizen initiative will provide

NGOs an opportunity to participate
EU should engage local as well as No mandate regarding local NGOs
transnational NGOs
EESC should have more power No change
NGOs should be subject to stricter No change
internal democratic standards

As long as the European Union continues to maintain the EESC as an official
consultative body, and as long as the Union courts the favor of NGOs, civil society
will be heard on issues of public interest. Whether the existing approach eventually
leads to an expanded role for the EESC or any other group remains to be seen. The
Draft Constitution does little to change the current manner of consultation.

4. Individual citizens

If democracy is to be achieved at the EU level, then the ultimate beneficiaries of
democratic institutions and processes will be the Union's individual citizens.
Regardless of which EU institution is made more transparent, accessible or
accountable, the final measuring stick is the degree of benefit the changes offer to
each member of the European public. From this perspective, all of the proposals
described in Part III of this article and thus far in Part IV should be evaluated in
terms of their potential to increase individual participation in EU decision-making or
to improve individual rights and benefits. This was certainly an underlying theme of
the Laeken Declaration, which described a need for the EU "to become more
democratic, more transparent and efficient" and mandated the Convention to resolve
the challenge of "how to bring citizens, and primarily the young, closer to the
European design and the European institutions., 622

Beyond the impact of all of the other proposals, two ideas have focused directly
on the role and rights of individuals within the Union. The first relates to
mechanisms for greater citizen input. Lothar Funk, who has commented on the need
for better EU output, 623 also affirms the precept that institutional output must

621 Resolution Adopted by the European Economic and Social Committee, European Convention, 7
Oct. 2002, Cony. 323/02, Contrib. 110 at 3.

622 Laeken Declaration, supra note 8, at 21.
623 See text at note 220 above.
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necessarily be supplemented by citizen input.62 4 The White Paper acknowledges that
the EU needs "a reinforced culture of consultation and dialogue; a culture which is
adopted by all European institutions. 625 Input may take a variety of forms in the EU
today. Citizens vote for EP representatives and for the national parliamentarians who
will represent them on the Council of Ministers or European Council. Article 21 of
the EC Treaty guarantees each person the opportunity to write to any EU institution
or body in an official EU language and receive an answer in the same language. In
addition, the Ombudsman serves as a sounding board for citizen complaints about
Union officials.626 But more is needed. The White Paper reports that the Commission
"already consults interested parties" through a variety of means, and that the
Parliament and its committees "regularly seek public and expert views through
consultation and public hearings. 627 However, it notes that the Commission is
"developing on-line consultation through the inter-active policy-making initiative,"
and it calls on the Parliament to reinforce its use of public hearings.6 2 8 Greek Foreign
Minister George Papandreou has written that during his country's 2003 EU
presidency the Union leadership "has initiated an online voting project, e-Vote, to
ensure that public opinion on key EU issues is taken into account in the decision-
making process. 629 In addition, commentators have urged referendum procedures to
allow citizens to challenge EU legislation.63 ° One writer asserts that referenda will
promote "real debate on EU issues," force promoters of legislation to "unlearn their
Euro-jargon and communicate with voters in plain language" and offer the citizens a
"final say in big changes" in the EU.631

The second significant proposal affecting individuals is that the EU formally
adopt a Bill of Rights for its citizens. Currently, a broad set of rights is guaranteed to
individuals in the EU through the European Convention for Protection of Human
Rights and Fundamental Freedoms (ECHR), to which all Member States are party.632

The Maastricht Treaty states that the EU must respect the rights granted by the
ECHR,633 but the EU itself is not a signatory.634 Instead, the Union has adopted its

624 Funk, supra note 94, at 260. Funk asserts that input "needs to involve equal and effective

participation and institutionalised accountability to ensure reliability .... Id. at 260.
625 White Paper, supra note 6, at 16.
626 TEC arts. 21, 195.
627 White Paper, supra note 6, at 15-16.
628 Id. at 16.
629 George A. Papandreou, A Big Step Forward for Europe's Community of Values, Int'l Herald

Trib., 16 Apr. 2003, at 8.
630 Lord, supra note 11, at 646; O'Brien, supra note 142, at 8.
631 O'Brien, supra note 142, at 8.
632 European Convention for the Protection of Human Rights and Fundamental Freedoms, 4 Nov.

1950, 213 U.N.T.S. 221, 221 (entered into force 3 Sept. 1953).
633 TEU Article 6(2) states: "The Union shall respect fundamental rights, as guaranteed by the

European Convention for the Protection of Human Rights and Fundamental Freedoms ... as they result
from the constitutional traditions common to the Member States, as general principles of Community
law." TEU art. 6(2); See Rayo, supra note 153, at 654-61.

634 The E.C.J. has ruled:
As Community law now stands, the Community has no competence to accede to the European
Convention for the Protection of Human Rights and Fundamental Freedoms because no provision of
the Treaty confers on the Community institutions in a general way the power to enact rules
concerning human rights or to conclude international agreements in this field ....

Accession by the Community to the European Convention for the Protection of Human Rights and
Fundamental Freedoms, Case 2/94, 1996 E.C.R. 1-1759 (advisory opinion) [hereinafter Accession by the
Community].
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own Charter of Fundamental Rights of the European Union (the Charter), which
came to life as a "solemn proclamation" rather than as a matter of EU treaty or
law.635 Thus there is now an uneasy co-existence between the ECHR, which is to be
enforced by the European Court of Human Rights in Strasbourg (an independent,
non-EU institution), and the Charter, which is to be respected by EU institutions
under the watchful eye of the ECJ.636 To add to the confusion, the Charter requires
the ECJ to follow the interpretations issued by the European Court of Human Rights
in cases where the Charter's provisions correspond with provisions of the ECHR.637

Various commentators have criticized this state of affairs, noting that the EU should
create more clarity and certainty by incorporating a declaration of human rights as
part of its treaty framework. As the Charter was being adopted, Youri Devuyst
warned that it would be a "mere political declaration" if it were not incorporated into
the Treaties. 638 Markus Puder has argued that either having the EU accede to the
ECHR or incorporating the Charter into the EU Treaties would "enhance the
protection of citizens' rights... and forcefully assert ethical and moral values within
the integration system., 639 "Bolstering the fundamental rights at the European level"
has been described by Georgio Sacerdoti as a "crucial" factor in combating recent
electoral successes of "racist and xenophobic" parties in countries such as Austria
and Belgium. 640 The Laeken Declaration challenged the Convention to consider
whether the Charter should be included in the EU Treaties or whether the EU should
accede to the ECHR.641

The Draft Constitution. The Convention has attempted to act boldly with regard
to fundamental individual rights. Article 1-7 contains three provisions that would
elevate these rights to a new constitutional level. Article 1-7(1) states: "The Union
shall recognize the rights, freedoms and principles set out in the Charter of
Fundamental Rights which constitutes Part II of the Constitution." With a few
technical differences, Part II incorporates the full text of the Charter.642 Article 1-7(2)
requires the Union to "seek accession" to the ECHR, but notes that accession "shall
not affect the Union's competences as defined in the Constitution." This represents a
change from the EC Treaty, which, as already noted, merely calls on the Union to
"respect" the rights guaranteed by the ECHR.6 43 This would also override the ECJ's
1996 ruling that the EU did not have the authority to accede to the ECHR.644 In

635 Charter of Fundamental Rights of the European Union, 18 Dec. 2000, O.J. (C 364) 1, 5 (2000)

[hereinafter Charter].
636 For an extensive analysis of the EU's relationship to the ECHR and the Charter, and the complex

jurisdictional issues involving the European Court of Human Rights and the ECJ, see Giorgio Sacerdoti,
The European Charter of Fundamental Rights: From a Nation-State Europe to a Citizens' Europe, 8
Colum. J. Eur. L. 37 (2002).

637 Charter art. 52(3).
638 Devuyst, supra note 82, at 49.
639 Markus G. Puder, Constitutionalizing the European Union - More Than a Sense of Direction

From the Convention on the Future of Europe, 26 Fordham Int'l L.J. 1562, 1584 (2003). Puder notes that
other alternatives would simply refer to the Charter in the EU Treaties or adopt the Charter as sub-
constitutional EU legislation. Id.

640 Sacerdoti, supra note 636, at 51.
64' Laeken Declaration, supra note 8, at 24.
642 Draft Constitution pt. II.

64' TEU art. 6(2).
644 Accession by the Community, supra note 634, at 1-1759.
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addition to these new approaches, Article 1-7(3) enhances the existing provisions of
TEU Article 6(2), which calls on the EU to respect as general principles of EU law
the "fundamental rights" both as guaranteed by the ECHR and as they result from
"the constitutional traditions common to the Member States."' 6 5 The Draft declares
that these principles "shall constitute general principles of the Union's law." 646

While the Draft responds positively to the demand for a constitutionalization of
human rights, its approach may be too complicated. For example, provisions in Parts
I and II of the Draft Constitution overlap with regard to certain substantive rights
such as citizenship, access to documents and nondiscrimination. 647 There are also
differences in wording among sections of the Constitution that may cause confusion.
A legitimate concern is that if the Charter, the ECHR and the "constitutional
traditions common to the Member States" all become part of EU constitutional law,
there would be an immediate need for a series of ECJ decisions to sort out the
inconsistencies among these sets of principles. The Court may also be required to set
rules of priority among these various sources of law.

In addition to recognition of human rights, the Constitution contains several
provisions intended to make the EU more accessible to its citizens. As previously
mentioned, Article 1-49(3) guarantees all EU citizens, EU residents and entities with
registered offices in a Member State the right of "access to documents of the Union's
institutions, bodies and agencies in whatever form they are produced.' '648 Likewise,
Article 111-305 requires EU institutions to "recognize the importance of transparency
in their work" and to establish appropriate procedures for public access to
documents. The Draft also offers a new right of citizen initiative to petition for new
EU legislation that may be needed to implement the Constitution. Article 1-46(4)
provides: "No less than one million citizens coming from a significant number of
Member States may invite the Commission to submit any appropriate proposal" for
such new legislation. The Article contemplates a new European law to "determine
provisions for the specific procedures and conditions required for such citizens'
initiative. ' ' 649

The following table illustrates the Constitution's limited, but significant
response to concerns over the EU's approach to citizen participation and human
rights:

64
5 TEU art. 6(2).

646 Draft Constitution art. 1-7(3).

64' Id. at pt. 1, arts. 4, 8, 49, 50; pt. II, arts. 8, 21, 42. See also, The Draft Constitutional Treaty-An
Assessment, EPC Issue Paper No. 5, at 30 (Jul. 3, 2003).

64Article 1-49 is entitled "Transparency of the Proceedings of Union Institutions." Draft
Constitution art. 1-49.

'49 Id. at art. 1-46(4).
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Democratic Deficit Issues Relating to Impact of Draft Constitution
Individual Citizens
EU institutions should be more Guaranteed access to EU documents
transparent to citizens
Citizens should have better input into Right of initiative to petition for new
EU processes EU legislation
Protection of human rights should be Constitution adopts the Charter,
guaranteed by EU treaties provides for EU accession to the

ECHR, and incorporates Member State
constitutional traditions as principles of
EU law

Whether the right of citizen initiative will prove to be of significance in the
European Union remains to be seen. Its procedures have not yet been determined,
and the feasibility of carrying out an actual initiative campaign is unknown. A
further question is whether the Commission will meaningfully respond to an
initiative "invitation" issued by a million citizens representing a "significant number
of Member States." What is beyond doubt is that the Constitutional Convention has
placed fundamental rights at the heart of EU law. Any flaws in its method are
insignificant in comparison to the importance of the creation of a central,
constitutional recognition of human rights. Federalists will welcome this approach,
and hybrid theorists will not likely object. Intergovernmentalists, who may prefer to
have human rights protected principally by national courts applying national law,
could well object to this aspect of the Constitution as an unnecessary extension of
EU competence.

C. A Summary of the Significant Institutional Changes

Federalists, intergovernmentalists and hybrid theorists will view the Convention
and its Draft Constitution through the tint of their own lenses. Nevertheless,
proponents of all three theories should agree on two observations. First, the Draft
does offer a number of institutional changes that address the democratic deficit.
Second, it leaves in place a number of structures and processes that might have been
altered.

The primary changes identified in this part of the article are (1) the expansion of
co-decision by the European Parliament, (2) the end of the rotating Presidency of the
European Council and the Council of Ministers, (3) the reduction in the size of the
Commission and the elimination of guaranteed voting representation by each
Member State, (4) the incorporation of the Charter of Fundamental Rights and other
human rights principles, (5) a right of citizen initiative and (6) general increases in
the transparency of EU institutions and their activities, through open meetings and
better public access to documents.

Significant matters that might have been changed, but were left alone include
(1) the Commission's exclusive right to initiate legislation, (2) the lack of greater
Parliamentary oversight over the Council and Commission, (3) unclear separation of
legislative and executive functions of the Council and Commission, (4) inability of
the EU institutions to efficiently override decisions of the European Court of Justice,
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(5) general inefficiency of the ECJ and its lack of discretionary review, and (6) lack
of meaningful involvement by the Member States and their parliaments in the EU
legislative process.

As the offered successor to the existing Treaties, the Draft Constitution
addresses the content of the Treaties, namely the structure and competences of the
EU institutions. However, the potential impact of the Draft is as political as it is
technical. Part V will describe several of the broader reactions to the Convention and
its work product.

V. OTHER ISSUES ARISING FROM THE CONVENTION AND THE DRAFT
CONSTITUTION

A. Criticism of the Convention Process and the Quality of the Draft Constitution

In light of the wide divergence of opinion about the European Union and its
democratic legitimacy, criticism of the Convention itself was guaranteed. Certainly
no exercise in EU constitution-writing could have been carried off without concerns
over its procedures and governance.

The duration of the Convention has elicited a comment from Andreas Follesdal,
who suggests that the 17 months allotted for the Convention might have been too
long to avoid excessive "fie-tuning" and too short to allow true consideration of all
implications of Convention decisions.650 He quotes a Czech politician who asserts
that "a constitution can be written in three months or in ten years, but not in two
years."65' The frequency of Convention meetings has also been questioned. Its
plenary sessions were held only once or twice per month, and generally for no more
than two days per session.652 Larry Siedentop has commented that the meetings
"have not been frequent enough for members to come up with new ideas. Intimacy is
needed for such a group to develop a mind of its own., 653 Despite these concerns, the
Convention was a fact of European life for nearly a year and a half, but the European
public surprisingly seems to have been largely unaware of what was going on. The
Eurobarometer published in the Spring of 2003 reported that 63 percent of EU
citizens favored a constitution for the Union, but, in response to a series of simple
"true or false" statements about the Convention, the "don't know" responses ranged

654from 53 percent to 74 percent.
The chief complaint about the Convention's process is that it did not operate as

a voting body. In its plenary sessions no votes were taken.655 Siedentop notes that
considerable activity took place in separated, subject-focused working groups,
leaving the Chairman Giscard d'Estaing and his Praesidium in firm control.65 6 The
intention was to create "an exercise in consensus-building,, 657 but a meeting of the

650 Follesdal , supra note 233, at 11.
651 Id.
652 See the official website for the European Convention, http://european-convention.eu.int.
653 Larry Siedentop, We the People Do Not Understand, Fin. Times (London), June 5, 2003, at 21.
654 Eurobarometer 59, supra note 127, at 82-84. Statements in the survey included "The Convention

is working on proposals to reform the EU. Our government is represented on the Convention. The EU
member states will be allowed to modify the Convention's final proposals." Id. at 84.

655 Dombey, supra note 334, at 13.
656 Siedentop, supra note 653, at 21.
657 Dombey, supra note 334, at 13.
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minds seems to have been an illusion. Giscard d'Estaing was said to be able to
"invent" consensus where it barely existed and "brush aside a few voices of dissent
that could otherwise lead to a revolt. '658 He was also accused of "wily" manipulation
to create a picture of compromise, while in reality preserving the core of his own
program.659 In the final months and weeks of the drafting process, criticism was
more strident. Three Benelux delegates wrote that they "deplored the procedure
followed,' 660 and a Finnish government representative described the workings of the
Convention as "extremely ugly to watch.",661 News media reported complaints that
Convention leadership had essentially ignored the majority of delegates 662 and cast
consensus to the wind.66 3 Giscard d'Estaing was accused of "railroading" his ideas664

and delivering a "personal document. '
,
66 5 Eventual approval of the Draft Constitution

by the assembly of delegates was sneeringly attributed to the Chairman's "replacing
the whole convention with puppets on the final day. 666 As measured against these
criticisms, the Convention might be said to have suffered from its own democratic
deficit.

667

The overall quality of the Convention's work product is also ripe for criticism.
As a legal document the Draft Constitution may accomplish a measure of change,
some of it perhaps significant, but it can never be held up as a writing to inspire the
world. At 240 pages in its on-line version,668 it resembles more a legislative code
than a set of foundational principles. To a great extent it is a recapitulation of the
existing Treaties and protocols, and it retains the high level of technical detail found
in the earlier documents. One commentator has described the Draft as "depressingly
long and wordy" and asserts that it contains "far too much detail to be easily
intelligible to ordinary citizens. It is still full of EU jargon., 669 Another writer
characterized the Draft as having "the literary charm of an unhelpful set of
instructions accompanying flatpack furniture. 670 One commentator observed that
"the Europeans themselves, or at least those disappointed with the draft's lack of

658 Id.; Parker, supra note 334, at 13.
659 Peel 2003, supra note 548, at 21.

660 Benelux letter to Giscard d'Estaing, Apr. 25, 2003, (on file with the Netherlands Ministry of
Foreign Affairs at http://www.minbuza.nl/default.asp?CMSITEM=64E844AE637C4B2E89B3957
CE2028F89X88X67360X33).

661 Teija Tiilikainen, Finnish Delegates Reject Draft EU Constitution, Helsingin Sanomat (Helsinki),
July 10, 2003.

662 Barry James, EU Constitution, Draft 2, Again Stirs Concerns of Small Countries, Int'l Herald
Trib., May 28, 2003, at 8.

663 Thomas Fuller, Giscard Unveils Blueprint for New EU, Int'l Herald Trib., Apr. 25, 2003, at 1.
6 Thomas Fuller, Giscard Unveils Blueprint for Remaking the EU, Int'l Herald Trib., Apr. 26,

2003, at 2.
665 Scotsman, supra note 219, at 19.
666 Andrew Beatty, Convention replaced by puppets?, EU Observer, June 20, 2003, available at

http://www.euobserver.com/index.phtml?aid=1 1800.
667 It has been suggested that an EU-wide referendum on the final Draft might rehabilitate and

legitimize the Convention's work. Id. For a scholarly statement in support of a referendum, see Puder,
supra note 639, at 1597.

6 See the official website for the European Convention at http://european-convention.eu.int.
669 Quentin Peel, Europe's Constitution Misses Its Moment, Fin. Times (London), June 17, 2003, at

23.
670 A Draft EU Constitution that is Far From Satisfactory, Times London, May 27, 2003, at 17.
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Jeffersonian democratic artistry or federalist zing, have already taken care of
stomping all over the constitutional embryo.",67

1

B. Winners, Losers and the Large State - Small State Debate

Inelegant, unreadable, but yet . .. the Draft Constitution does propose several
important changes to the EU's institutional structure. One of the key questions with
regard to these proposals is "Who are the winners and losers?" If the European
Parliament gains in areas of co-decision, must the Council be declared the loser on
that issue? If the Commission retains the exclusive right of legislative initiative
despite proposals to the contrary, has it achieved a victory over the Council? If the
national parliaments gain a greater role in reviewing EU legislation for subsidiarity,
have the Union institutions been diminished? Or perhaps it is not a zero sum game.
Joseph Weiler has argued that in the EU's foundational period "[t]he strengthening
of the Community was accompanied by the strengthening of its Member States. 672

Perhaps the Convention too has succeeded in improving the effectiveness of the EU
overall, with benefit to all institutions and detriment to none.

At least one group has rejected the mutual benefit theory and sees itself as a
victim of the Constitution. As previously noted, the Convention's proposal to end the
rotating Presidency of the European Council has been highly controversial, and those
objecting most loudly are the smaller EU states. Two representatives of the European
Policy Centre have described the "fundamentally divergent interest" between the
large and small states as follows: "A permanent President of the European Council is
seen to favour larger Member States. 673 One observer has noted that the smaller
countries, which comprise a majority of the Member States, "tend to see the
commission as defending their interests against the large countries, and impeding the
creation of a directoire by the bigs. They may be reluctant to support proposals that
may strengthen the intergovernmental, UN-style council at the expense of the
commission. 674 Finnish Prime Minister Paavo Lipponen, described as "one of the
most outspoken advocates of the rights of smaller countries within the EU,, 675 has
commented that a strengthened European Council President would be "hard to
swallow" if it would diminish the power of the Commission President.676 A
commentator has written that the Convention's proposal "had all the appearance of a
big state coup d'etat-reinforcing the powers of the prime ministers and presidents in

671 John Vinocur, An EU Constitution? No Big Deal, Int'l Herald Trib., June 25, 2003, at 1.
672 Weiler, supra note 14, at 37.
673 Kohnstamm, supra note 379, at http://europa.eu.int/ futurum/documents/other/oth 120503_en.pdf.
674 Kristy Hughes, State of the Union - There They Go Again, Wall Street Journal Online, May 30,

2003, available at http://online.wsj.cornarticle/0,,SBI022709166794036880.djm,00.html. In a pre-
Convention article, Youri Devuyst wrote that

the Commission, as an independent body, was granted the exclusive right of legislative initiative. It
has the duty to exercise this function in the interest of the Community as a whole. The
Commission's monopoly on legislative initiative was notably intended to protect the Member States
from the undue pressure and deal-making which are typical of intergovernmental structures in which
the right of initiative belongs to individual members.

Devuyst, supra note 82, at 34.
675 Nicholas George & Peter Wise, EU accused of sidelining smaller members, Fin. Times (London),

Feb. 26, 2002, at 8.
676 Dombey & Parker, supra note 398, at 18.

2004]



COLUMBIA JOURNAL OF EUROPEAN LAW

the European Council and marginalising both European parliament and European
Commission. 677

The European Policy Institute Network (EPIN), it its June 2003 Working Paper,
has attempted to shed light on the subject.6 78 The Paper's authors identify a number
of reasons why the smaller countries prefer to maintain the status quo: (1) the current
system works; (2) the power and role of a more permanent [European Council]
President is unknown and is therefore a risk; (3) the new President would develop a
stronger "administrative apparatus" that would compete with the Commission's
staff; (4) it is unclear to whom the President would be accountable; (5) the President
would likely encroach on the activities of the new Union Minister of Foreign
Affairs; and (6) the Member States may well deny the new President sufficient
authority to truly represent the EU on the world stage.679

Given the obvious inefficiency of the current rotating Presidency, the intensity
of the small states' reactions may be surprising. The EPIN acknowledges the
weaknesses of the current system, including constant turnover, varying levels of
ambition among holders of the Presidency and the difficulty of follow-through from
one Presidency to the next.680 A United Kingdom delegate to the Convention has
asserted that the rotating Presidency is "confusing to the public as well as to the rest
of the world."68' In its May 2003 analysis the European Policy Centre identified
several other arguments supporting the proposed change in the European Council
Presidency. First, a stronger Presidency would strengthen the EU and preserve the
Community method. Second, the Union and the Community method are in fact
neutral, favoring neither large states nor small. Third, a stronger Union would
inevitably benefit all of its Member States.682 According to this approach, the
objecting smaller states are promoting a "misguided concept of equality between
Member States." 683

The small states, along with their concerns regarding the proposed European
Council Presidency, have vociferously objected to the Convention's proposal to
reduce the size of the Commission. The Draft would change the Commission's
make-up from the current arrangement of 20 members to a total of 13 members plus
the Commission President and the new Union Minister of Foreign Affairs.684

According to the small states, in order to maintain a system of equality each Member
State must continue to be represented on the Commission. The argument is that there
is a need for a Commissioner "to personify 'the Union' in each Member State and to
convey a European message in the national media and in respective national
languages. 685 It is also contended that the Commission, which has a monopoly on
legislative initiative, must be able to "take national specifics and sensitivities into
account. 686 There are several counterpoints to these arguments. First, the

677 Peel 2003, supra note 548, at 21.
678 Kral, supra note 435, at 10.
679 Id. at 3-4.
680 Id. at 3.
681 Hughes, supra note 674, at http://online.wsj.com/article/0,SB1022709166794036880.djm,0

0.html.
682 Kohnstamm, supra note 379, at http://europa.eu.int/futurum/documents/other/othl205O3en.pdf.
683 Id.
684 Draft Constitution art. 1-26(2).

685 Kral, supra note 435, at 8.
686 Id.
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Commission is mandated in the Treaties and the Draft Constitution to be completely
independent of national interests.687 Second, large states have historically - and
unequally - appointed two Commissioners, while small states have appointed only
one.688 Third, the strength of the Union internally and in the world is in the pooling
of its members' sovereignty in all of its institutions.689 Thus, it has been said that a
"more reasoned evaluation of the situation and the feasible solutions, as well as
cooler tempers, are needed to overcome the largely artificial divide between larger
and smaller Member States. 690

Perhaps cooler tempers will emerge in time, but opponents of a reduced
Commission will not be easily dissuaded.691 Given the intense feelings on that issue,
it would also seem imprudent to predict a smooth relinquishment of the Council's
rotating presidency. Valery Giscard d'Estaing has warned against tinkering with the
Constitution's "fragile construct," asserting that "[i]f you touch the equilibrium...
[i]f you try to gain by getting satisfaction here and there, the system collapses and
you have the whole thing starting again. 692 But tinkering is inevitable,6 93 and
whether the Draft is indeed too fragile to survive the process of amendment remains
to be seen.

C. Reflections on the Deeper Democratic Deficit Issues

Part IV of this article assessed the potential impact of the Draft Constitution on
the democratic deficit issues relating to the EU institutions and other actors. Those
issues sit at the heart of the past and current political debates and treaty-making
activities within the Union, and the same issues are likely to dominate future debates.
But the deeper, less concrete deficit concerns remain as the theoretical context for
the ongoing activities of the politicians and their advisors. To conclude this article's
particular approach to analyzing the Draft Constitution, it is appropriate to return to
the issues raised in Part III and examine whether the more fundamental aspects of
the democratic deficit would remain if the Constitution were to become the law of
the land.

687 TEC art. 213(2); Draft Constitution art. 1-25(4).
688 TEC art. 213(1); Kohnstamm, supra note 379.
689 Id.690 Id.
691 The Italian Presidency that chaired the December 2003 session of the IGC has acknowledged the

strong opposition to a reduced Commission and the lack of a readily obtainable compromise on the issue.
Presidency Note, supra note 312, ADD 2, at 3.

692 Brandon Mitchener, Religion, Defense Still Stand in Way As European Nations Try to Unite,

Wall St. J. Online, July 11, 2003, at http://online.wsj.com/public/articleprint/0,,SB 10578742589163740
0,00.html

693 For the December 2003 summit meeting of the IGC, the Italian Presidency published an extensive

list of what it described as a "balanced package" of amendments to the Draft Constitution. Conference of
the Representatives of the Governments of the Member States, IGC 2003 - InterGovernmental
Conference (12-13 December 2003): Presidency Proposal, Brussels, 9 December 2003, CIG 60/03 at 2, at
http://www.ueitalia2003.itINR/rdonlyres/FD364DFA-0503-4C37-B 1D1-BE577BE7AAFC/4543/CIG

60 03eng.pdf. Many of the amendments are technical in nature, but the 70-page report does contain a
number of substantive changes to the text of the Draft Constitution. Presidency Note, supra note 312, at
ADD 1.
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Complexity of the System. The European Union under the Constitution would
retain most of its current structure and most of its current complexity. However, the
Draft does propose several significant simplifications. The EC Treaty and the TEU
would be merged into a single document.694 The European Community would be
permanently retired, replaced in every instance by the EU. The Three Pillars of the
TEU would likewise disappear, and all aspects of each Pillar would be continued as
parts of the EU under the Constitution. Along with this change is a corresponding
reduction of the categories of EU legislation to six different "legal instruments,"
identified in Article 1-32 of the Draft as "European laws [currently regulations],
European framework laws [currently directives], European regulations, European
decisions, recommendations and opinions." 695 These forms of legislation are similar
to the five types currently provided under Article 249 of the EC Treaty,696 with the
addition of "European regulations" as a new form of action.697 Activities relating to
the common foreign and security policy (the TEU's Second Pillar) and cooperation
and justice in home affairs (Third Pillar) are currently subject to their own types of
legislation, such as "common strategies, 698 "joint actions" 699 and "common
positions '700 in the Second Pillar, and "common positions," "framework decisions,"
"decisions" and "conventions" in the Third Pillar.7 0 ' Under the Draft these types of
legislative activity would be carried out within the same six categories as all other
forms of EU legislation.

Other simplifications in the EU structure include the previously discussed
elimination of the rotating European Council Presidency and the lengthening of
Council of Ministers Presidencies from six months to one year or more. In addition,
a single Union Minister for Foreign Affairs would replace two existing positions.
The respective roles of the European Council and the Council of Ministers are also
clarified somewhat.

The EU's unusual blend of executive and legislative responsibilities in both the
Council and Commission has not been altered in the Constitution, leading one
commentator to observe that "[e]xecutive power is jumbled up and shared out in an
entirely confused manner in this new constitution, with little heed to legitimacy,
accountability or simplicity. '70 2 The only proposal of any consequence in this regard
is the Draft's clarification that the European Council does not legislate.

694 The Treaty establishing the European Atomic Energy Community (EURATOM) would remain in

effect, amended by the Constitution. See Protocol Amending the EURATOM Treaty. Protocol to the Draft
Constitution. The Treaty establishing the European Coal and Steel Community lapsed as a separate treaty
in 2002, and its assets, liabilities and programs were transferred to the European Community. Protocol on
the Financial Consequences of the Expiry of the ECSC Treaty and on the Research Fund for Coal and
Steel. Protocol to the EC Treaty.

695 Draft Constitution art. 1-32.
696 TEC art. 249.
697 The Draft refers to European laws and European framework laws as "legislative acts," while the

new European regulations and European decisions are referred to as "non-legislative acts." Draft
Constitution arts. 1-33, 1-34. The adoption of regulations may be carried out by the Council and, in limited
circumstances, by the ECB. Regulatory authority may also be delegated to the Commission. Id. at art. 1-
35. 69

8 TEU art. 13.69
9 Id. at art. 14.

'00 Id. at art. 15.
70 Id. at art. 34.
702 Hughes, supra note 674, at http://online.wsj.com/article/0,,SB 1022709166794036880.djm,0

0.html.
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The Draft does attempt a clearer delineation of the relative competences of the
EU and the Member States, but, as noted, it does not change the current balance of
power between the two. A Justice of the German Federal Constitutional Court has
complained that the "dispute over competences between the EU and its member
states... is a big gap that should not be underestimated. 7 3

Valery Giscard d'Estaing has predicted that the Constitution, if adopted in its
present form, will endure for 50 years, 7°4 but his confidence seems to be wishful
thinking at best. Concerns about the frequency of Treaty amendments are not likely
to be put to rest by the current Draft, principally because a document containing such
a great amount of detail will require constant updating and fine-tuning.70 5

Furthermore, the EU will face the ongoing pressures of continuing enlargement and
the demand for deeper integration, both of which will surely necessitate changes to
the Constitution. However, the inevitability of amendments has not been reflected in
a streamlined amending procedure. The Draft retains the current requirement that
any changes to the Constitution must be approved by all of the Member States,7 °6

with the result that amendment will be a painstaking process. Prior to the
Convention, Commission President Prodi had warned that in an enlarged EU a treaty
that can be amended only by consensus might well become "fossilized, ' 70 7 but the
Constitution would perpetuate a conundrum - a treaty that will require constant
adjustment by an impractical process.

Interestingly, the Draft for the first time in any of the EU treaties would provide
a mechanism for a dissatisfied Member State to withdraw from the Union.708

Without such a provision, the legality of withdrawal is questionable.70 9 It is difficult
to predict whether this new right will have any impact on the stability of the
Constitution, although one commentator has observed: "In terms of
constitutionalization, the insertion of a withdrawal clause would seem
counterproductive to the eternity of a solemn foundational document. 710 A
withdrawal right might provide sufficient political grounds for an unhappy state,
under threat of leaving, to force amendments to the Constitution (thus highlighting

703 Siegfried Bross, Top German judge fears too hasty EU constitution, EU Observer, Aug. 21, 2003,

at http://www.euobserver.com/index.phtml?aid=12407.
704 Parker, supra note 334, at 13.
705 Columnist George Will has aptly observed that "[a] proper constitution does not give canonical

status, as rights elevated beyond debate, to the policy preferences of the moment." George Will, EU
should really study America's Constitution, Register Guard (Eugene, OR), Jul. 29, 2003, at A11. He adds:
"The more detailed a constitution is in presenting particular political outcomes as elevated beyond the
reach of changeable majorities, the more quickly it is sure to seem dated." Id.

" Draft Constitution art. IV-7(3). See TEU art. 48 for the existing treaty amendment requirements.
707 Devuyst, supra note 82, at 33.
708 Draft Constitution art. 1-59.
709 Joseph Weiler references the considerable scholarly debate on withdrawal and concludes that

"[t]he juridical conclusion is that unilateral withdrawal is illegal." However, he also notes that such legal
conclusions would not likely prevent actual withdrawal if a Member State were so inclined. Weiler, supra
note 14, at 18. In fact, there has been one relevant experience in this regard. In 1985 Greenland withdrew
from the Community, to which it had belonged since 1973 as part of the Kingdom of Denmark. After
being granted home rule by the Kingdom in 1979, Greenland opted in 1982 to leave the EEC, and
following several years of negotiations with the EEC institutions its release from the EEC Treaties was
concluded. However, the withdrawal was arguably only a partial one, because Greenland remained
associated with the Community as an overseas territory of Denmark. Bull. EC 2-1985, points 1.4.1 -1.4.2,
at 17 (1985).

710 Puder, supra note 639, at 1594.
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the vulnerability of the document and the EU system). On the other hand, a dissident
state might be pressured to withdraw under the new procedure, leaving the
Constitution intact (a form of institutional, if not political, stability). In reality, full
withdrawal of a Member State from the Union has never occurred,711 and departure
would be a matter of such economic and political significance that it is not likely that
the existence of a withdrawal procedure in the Constitution would encourage such an
act.

The concerns about unpredictable and inconsistent methods of EU decision-
making have not received a clear response in the Constitution. The Draft does reduce
the number of forms of legislative activity, and it does streamline the co-decision
procedure, but the basic complexities of the EU system remain. There is no obvious
reason why the Constitution would prompt the institutions to behave with greater
consistency and predictability than they have in the past.

To summarize the matter of the EU's complexity, it is fair to say that the
Convention has succeeded in proposing several welcome simplifications. However,
the Draft essentially offers incremental improvements rather than bold advances,
baby steps rather than giant leaps. One commentator sees the Draft's proposals as
"hardly less complex than the treaties they are meant to supplant. ' 71 2 Another critic
has charged that the Constitution offers little clarification for the average EU citizen:
"Did anyone test-drive the turgid, legalistic text with a sample of citizens from
different backgrounds and different countries? This would have shown that this text
is heavy and rather impenetrable. 7 13 The complicated EU system would remain
intact, and the democratic deficit arising from its complexity would not be
appreciably affected.

Accountability. Earlier sections of this article have identified four proposals in
the Draft Constitution that would arguably create greater accountability in the EU's
processes and institutions. First, increased co-decision power for the European
Parliament brings legislating closer to the electorate. Second, a smaller Commission
whose membership must rotate is less likely to become an entrenched elite. Third,
Member States are granted a more formal role in reviewing proposed legislation for
its adherence to the subsidiarity principle. Fourth, the Draft creates an initiative
procedure by which citizens may invite the Commission to propose legislation on a
particular subject. These relatively undramatic ideas have been criticized in part
because they offer too little and in part because they do too much.

To those critics who would seek accountability through a more powerful
Parliament, the proposed increase in co-decision is of little consequence. One
observer has written that "proposals to increase the power of the European
parliament do not necessarily reduce the democratic deficit. They could even smack
of pseudo-democracy. For they may subtly perpetuate a tradition of the EU speaking
to the peoples of Europe, rather than providing a means for the peoples of Europe to
speak., 71 4 The real concern is that the Parliament still lacks significant oversight

71! The case of Greenland, discussed at note 709 supra, while instructive, did not constitute full
withdrawal of a Member State.

712 Siedentop, supra note 653, at 21.
713 Head-to-head: Is EU Blueprint Democratic?, BBC News, June 20, 2003, at

http://news.bbc.co.uk/2/hi/europe/3006156.stm.
714 Id.
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authority over the other EU institutions. One commentator has articulated this theme
by describing as "tokenism" the Constitution's proposals for reforming the
Commission and Council: "Only by bringing both Council and Commission under
far greater parliamentary oversight will they become more accountable. . . .This
means giving more powers to the European parliament. It may not be a predictable
institution, and it may not always be coherent. But at least it is elected., 715 Those
looking for a greater supervisory role for the national parliaments will likewise be
disappointed. The Constitution offers no more than an enhanced Member State
review of proposed legislation.

Concerns about the smaller Commission have been described in a previous
section of this article. Some critics have objected to the loss of one voting
Commissioner per Member State. Others have seen the changed Commission and the
new European Council President as a loss of influence for the smaller states. Still
others have objected to having the Commission President select Commissioners
from among several persons nominated by the Member States. None of these
objections gets to the heart of accountability, and in general the Constitution would
leave the Commission intact as the EU's professional bureaucracy.

If accountability is a hallmark of democracy, the Constitution offers little to
reduce the democratic deficit.

Transparency. Article 1-49 of the Constitution, entitled "Transparency of the
proceedings of Union Institutions," requires both the Council of Ministers (when
legislating) and the European Parliament to meet in public.716 Likewise, the
provision requires all institutions to "conduct their work as openly as possible" and
to grant access to their documents. 717 As noted by Jean-Luc Dehaene, democracy
requires access to information,718 and the Draft Constitution admirably mandates the
EU to be more open to its citizens.

Social Legitimacy. Overall, the Constitution focuses on structural change, doing
little to expand a social welfare agenda for the European Union. However, the
incorporation of human rights principles into the Draft Constitution is a significant
step, and it may to some extent increase the EU's social legitimacy in the eyes of the
European people.

A European Demos. Given the strong national identities of most Europeans and
the uninspiring character of the European Union to this point, it is impossible to
conceive of a constitutional document that could of itself create a European demos.
Passage of time and the increasing success of the EU project will be needed to create
a true pan-European identity. Any constitution at this stage of European integration,
no matter how successful, could only add elements to enhance a person's pride in
being a citizen of the EU. The Draft Constitution, despite its general devotion to the
status quo, offers several of these elements. A more visible and powerful President
of the European Council may serve as symbol of all of Europe on the world stage
and also for individual Europeans of every nationality. Likewise, a single Foreign

715 Peel 2002, supra note 261, at 31.
716 Draft Constitution art. 1-49(2).
717 Id. at art. 1-49(3).
718 Dehaene, supra note 135, at 4.
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Minister may give a face to the EU in international affairs and may provide a
personality that EU citizens can praise or criticize without regard to the Minister's
national affiliation - or their own. In an age of hype and media sound bites, these
two individuals may appear regularly in the news as representatives of the whole of
Europe. People may identify with them and thus with the Union.

In a more substantive development, the incorporation of human rights principles
into the Constitution would provide legal protections akin to those offered by the
Member States. In social terms, a Bill of Rights for the European Union will
undoubtedly appeal to the European public, perhaps resulting in greater appreciation
and respect for the Union and its institutions.

The following table lists the broader democratic deficit issues identified in Part
III of this article and the observations as to how the Draft Constitution addresses
those issues:

Democratic Deficit Issues Impact of the Draft Constitution
Too many legal instruments Number of instruments is reduced to six
Too many components in the EU Two treaties become one; institutions

remain essentially intact
Unclear separation of powers among Clearer delineation of EU and Member
EU institutions and with Member State competences
States
Frequent treaty revisions Continuing change is inevitable
Shifting methods of decision-making No mandate or clear prospect for

change
General complexity of the EU structure Incremental changes, at best
Lack of accountability Increased EP co-decision, but no

increase in inter-institutional
accountability

Lack of transparency - open meetings Council (when legislating) and EP are
required to meet in public

Lack of information as to EU workings Broad public access to documents
Lack of social legitimacy Human rights incorporated into the

Constitution
Failure to reflect Europe's social No substantive changes
welfare principles
Lack of a European demos None yet, but any improvements to the

EU may somewhat enhance citizen
loyalty

General lack of popular appreciation Too early to predict the impact of theConstitution

Although the Convention and its leadership may be lauded for their efforts at
technical improvement of the EU Treaties, those critics who truly believe that the
European Union suffers from a deep-seated democratic deficit will find that the
Draft Constitution offers little encouragement. In pursuing the art of the possible, the
drafters have left intact the essence of the European Union, and the deficit survives.
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VI. CONCLUSION - A MORE PERFECT UNION?

Participants in the debate over which form is best for the European Union may
rest assured that the Constitution will not make them redundant. There is full
employment in store for all debaters for the foreseeable future.

For the federalists, the improvements offered by the Constitution fall far short of
what Europe needs if the continent is to emerge as a world superpower. The
sluggishness of Community action and the catering to demands of individual
Member States will not change. Rather, an EU with 25 members will likely become
less effective, and critical legislation will be susceptible to even further watering
down as a price for achieving any consensus at all. The benefits of federalism -
coherence, efficiency and majoritarian rule, to name a few - will continue to elude
Europe. The federal ideal will remain in exile as the "infamous F-word, ' 7' 9 excised
from an early draft of the Constitution in favor of the unimaginative but apt phrase
"in the Community way. 72 °

Intergovernmentalists may be relieved that, as British Foreign Secretary Jack
Straw has asserted, "the federalists have lost, '721 but it would be a mistake for the
IGO school of thought to declare total victory. If adopted, the Draft Constitution
would not establish the Union as a federal state, but neither would it signal a retreat
toward a pure intergovernmental organization. The unique nature of the EU as a
hybrid entity would remain intact. Andrew Moravcsik praises the Constitution's
proposals as "simply good public management," and he argues that it "merely

0,22consolidates current practice. He enthusiastically describes the Draft as an
embodiment of"a Europe in equilibrium" and an EU that has "at long last entered its
maturity. 723 Even Valery Giscard d'Estaing, who saw several of his federal ideas
watered down or eliminated during the Convention, has joined the celebration of the
hybrid theorists. Lauding the EU's "dual system, 724 he has proclaimed: "Our
Constitution is not to be the charter for some centralised federal state. Nor can it be
reduced to a mere treaty for cooperation between governments. Anyone who has not
yet grasped this fact deserves to wear the dunce's cap of the famous Carolingian
schools!

,, 725

If the Constitution offers little change in the EU's structure, the federalists and
intergovemmentalists can regroup to press their ideas at the next available forum, be
that academic or political, while the hybrid camp can shore up its defenses and
prepare for the next battle. But what should be made of the concerns over the
democratic deficit? The Draft Constitution proposes incremental improvements to
the EU system and a few more of the trappings of democracy, but these do not begin
to address the real deficit as it has been articulated.

If the people of the European Union truly wish to eliminate its democratic
deficit and create a system with all of the openness, public input and checks and

719 Puder, supra note 639, at 1583.
720 Draft Constitution art. 1(1).
72' Freedland, supra note 183, at 15.
722 Andrew Moravcsik, Viewpoint: Europe Comes of Age, Newsweek Int'l, June 23, 2003, at

http:www.msnbc.com/news/926802.asp.
723 Id.
724 Giscard d'Estaing, supra note 197, at 10.
725 Id., at 8.
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balances of a traditional national democracy, they must accept the concept of the EU
as a federal superstate. An intergovernmental organization will never be a
democracy, because true sovereignty and the focus of the people will remain with
the constituent nations. In an IGO the member states will not yield their authority to
an entity that can be controlled by people of other nations. The unique hybrid that is
the EU faces the same challenge. Democratic features and processes in the EU will
never add up to a truly democratic system unless the nations and their leaders are
willing to hand their futures over to Brussels. In the European Union, whether under
the current treaties or the new Constitution, that is too much to expect. As a result,
the EU's democratic deficit, a concept that springs from federalist aspirations, will
remain as a feature on the European political landscape.

The continued existence of the democratic deficit must be seen as the result of
choice rather than failure. The European Union is a remarkable success, offering
peace and prosperity to nations rich in history and culture but also burdened with a
tradition of competition and warfare. The fact is that the people of Europe in this age
have chosen not to create e pluribus unum but prefer to remain e pluribus plura. The
proposed Constitution may look like a modest accomplishment for all of the effort,
but it may well be just what Europe wants and needs.


