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Kelly v. Kroger Company and the Duty Owed to Business Invitees: An
Alarming Definition of Negligence

The extent to which business owners will be held liable for incidents resulting
in harm to their patrons is an issue involving many considerations and no simple
answers. While both consumers and proprietors want business establishments to
be as safe as possible, there is less agreement as to which group should incur
the expense for such protection. It is difficult to draw the line between the busi-
ness owner's duty to provide protection and the customer's obligation to accept
the risks attendant upon venturing into public areas. Since society has few for-
mal means of providing an effective definition of a proprietor's responsibility, the
burden of equitably allocating costs often falls upon the courts after an injury
has occurred. A recent decision illustrates the difficulty of such a judicial under-
taking.

In Kelly v. Kroger Company' the United States Court of Appeals for the Tenth
Circuit was asked to determine whether the corporate owner of a Kansas City
supermarket could be held liable for the death of a patron who was killed during
an armed robbery attempt.2 As the plaintiff's wife was shopping in the supermar-
ket, armed robbers entered the front of the store, took money from the checkout
stands, and then forced the manager into his office to open the safe.3 The open-
ing of the safe door triggered a "silent alarm," which sounded at the police depart-
ment while going undetected at the store.4 The robbers were still in the supermar-
ket when several policemen arrived a few minutes later. As the officers entered
the front door, one robber fled toward the rear of the store, and a shot was fired
at him. The decedent was nearby, and the robber seized her as a shield for
his getaway. The robber then fled the store with his hostage; pursued by the
police, he shot and killed her one block from the store. 5 Throughout the incident,
store employees made no other calls for help and did not attempt to assist
or direct police efforts. 6 Their inaction may have been due in part to a pamphlet
previously issued by the Kroger Company, which instructed personnel to do noth-
ing to startle the young and often excitable persons likely to commit an armed
robbery. Employees were particularly warned that a verbal alarm 7 in the street
would greatly increase the possibility of harm.8

The plaintiff filed a diversity action in the United States District Court for the
District of Kansas, alleging that the actions taken by the defendant during the
robbery had resulted in the wrongful death of his wife.9 The complaint particu-
larly focused on the installation of the silent alarm, 10 asserting that its use "was
not in accordance with the instruction given employees, was not a prudent act,
and did not show an exercise of due care for the safety of the customers."" The

1. 484 F.2d 1362 (10th Cir. 1973).
2. Id. at 1363.
3. Id.
4. Id.
5. Id.
6. Id.
7. Id. at 1363-64.
8. Id. at 1364.
9. Id. at 1362.

10. Id. at 1363.
11. Id. at 1364.
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trial court sustained the defendant's motion for summary judgment, holding that
no cause of action for negligence had been stated..2  The lower court added that
even if there had been negligence on the defendant's part, it could not have been
the proximate cause of the decedent's death, because such a consequence was
not reasonably foreseeable.1 3 The Tenth Circuit reversed and remanded the case
for retrial. 14  The effect of reversal is that the owners of a supermarket might
become liable for wrongful death because a silent alarm was employed to summon
police officers to the scene of a holdup.

If the Kroger holding-that a cause of action for negligence can be found in
the plaintiff's allegations' 5-- is sound, then all elements of the tort 6 must be iden-
tifiable in the robbery incident. This Comment will examine the Tenth Circuit's
opinion to determine whether in fact those traditional components of negligence
can be found in the Kroger case. First, there must have been a duty owed to
the decedent by the supermarket.' 7 The duty of care owed to business invitees
generally and the effect of an emergency situation on a proprietor's obligation
will be set out briefly, 8 to be followed by a discussion of the foreseeability of
a holdup and the Kroger Company's duty to prevent injury to its patrons.' 0 Sec-
ond, a breach of that duty must have occurred. 20  In this regard, the conduct
of supermarket personnel during the robbery2' and the presetting of the alarm22

will be examined. Third, there must have been a proximate causal relationship
between the supermarket's conduct and the injury.2 3 In this context, the issues
of whether the injury was the natural result of Kroger Company's alleged breach
of duty and whether there was a superseding cause will be analyzed.24 A fourth
requirement, actual loss or damage, 25 is met in the death of the plaintiff's wife.
It is the position of this Comment that the Tenth Circuit incorrectly found a cause
of action in the complaint. Both as a matter of law and as a public policy con-
cern, the summary judgment for the defendant should have been affirmed.

The duty of care owed by Kroger Company to the decedent arose from their
relationship2 6 as host and invitee.27  The invitee status2 8 of the decedent was

12. Id. at 1363.
13. Id.
14. Id. at 1364.
15. The Tenth Circuit stated that "the granting of summary judgment was error. The de-

fendant did not meet its burden in showing an absence of factual issues relating thereto."
Id.

16. See W. PROSSER, LAw OF TORTS § 30, at 143-44 (4th ed. 1971) [hereinafter cited as
PROSSER]; RESTATEMENT (SEcoND) OF TORTS § 281 (1965) [hereinafter cited as RESTATE-
MENT].

17. PROSSnR § 30, at 143.
18. See notes 26-50 infra and accompanying text.
19. See notes 51-95 infra and accompanying text
20. PROSSER § 30, at 143.
21. See notes 102-122 infra and accompanying text.
22. See notes 123-131 infra and accompanying text
23. PROSSER § 30, at 143.
24. See notes 133-143 infra and accompanying text.
25. PROSSER § 30, at 143-44.
26. PROSSER § 58, at 357, § 6[; 2 F. HARPER & F. JAMES, Tim LAw OF TORTS § 27.1,

at 1430-31 (1956) [hereinafter cited as HARPER & JAMEs].

27. The terms "owner", "occupier", "landowner", "host", "proprietor", and "shopkeeper"
will all be used to describe the person or entity in legal possession and control of land. See
PROSSEa § 57, at 351.

28. Under legal principles rooted in feudal England, the amount of protection that a visi-
tor can demand has traditionally depended upon his "status" as either trespasser, licensee, or
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never in dispute-as a business invitee she was entitled to a reasonable amount
of affirmative protection from the proprietor. 29 Some courts have termed the
shopkeeper's obligation to patrons as ordinary care of the premises.30  Others see
a duty to protect customers from annoyance, mistreatment, and injury,31 a duty
to keep a watchful eye on patrons' activity, 32 or an obligation to police the es-
tablishment.3 3 These principles are premised on the existence of a proprietor's
superior knowledge of hazards created by himself and by third parties.34  Of
course, there are limits to the business owner's liability. It is said that a pro-
prietor is not the insurer of his patrons' safety;35 he need only act reasonably
and prudently for -their protection.36 An owner can be excused from liability to
an injured customer if patrons had been warned of conditions which were not
unreasonably dangerous, if unreasonably dangerous conditions were not prevent-
able by ordinary care, or if all reasonable precautions had been taken.37 All

invitee. Recent Development, Torts-Abrogation of Common-Law Entrant Classes of Tres-
passer, Licensee, and Invitee, 25 VAND. L. REv. 623 (1972), citing F. BOHmEN, STUDIEs iN

THE LAW OF TORTS 163 (1926). See also PROSSER § 58, at 357; HARPER & JAMES § 27.1.
To trespassers the landowner owed no more obligation than to refrain from deliberate harm.
To licensees there was a duty to warn of dangers on the premises. Invitees enjoyed the most
favorable status among the three classes-the landowner had an obligation to inspect the
premises for defects, warn, and protect against any hazards found, and to guard against dan-
gerous use of the premises. HARPER & JAMES § 27.1, at 1430-31. See Little v. Butner, 186
Kan. 75, 80, 348 P.2d 1022, 1028-29 (1960). The special rights granted to invitees were
founded upon the theory that a public invitation had been extended, or that the invitee's pres-
ence would result in some economic benefit to the occupier. James, Tort Liability of Occu-
piers of Land: Duties Owed to Licensees and Invitees, 63 YALE L.J. 605, 612-13 (1954).
Because of the marked differences in the duties owed to each of the three groups, countless
lawsuits have been litigated on the injured visitor's status, rather than the act or omission
of the host. Comment, Torts-Occupier of Land Held to Owe Duty of Ordinary Care to
All Entrants-"Invitee," "Licensee," and "Trespasser" Distinctions Abolished, 44 N.Y.U.L.
Rnv. 426, 430 (1969). For many years a "chorus of critics" has expressed dissatisfaction
with the three classes and their "complex patchwork" of refinements, but only recently has
a single standard of care for all visitors begun to surface in negligence cases. Id. at 427;
see also Recent Developments, Torts-Abrogation of Common Law Entrant Clauses of Tres-
passer, Licensee, and Invitee, 25 VAND L. REV. 623, 639-40 (1972). Under the new theory,
status is a relevant factor in the host's obligation although no longer determinative. Rowland
v. Christian, 69 Cal. 2d 108, 119, 443 P.2d 561, 568, 70 Cal. Rptr. 97, 104 (1968).

29. PRossE § 61, at 385.
30. Annot., 51 A.L.R.3d 711, 712 (1973). "Due care" was the term used in Little v.

Butner, 186 Kan. 75, 80, 348 P.2d 1022, 1028 (1960).
31. Annot., 70 A.L.R.2d 628, 645 (1960).
32. Note, Negligence-Liability of Proprietor of Place of Amusement for Injury to Pa-

trons Caused by Acts of Third Persons, 19 LA. L. REv. 890, 893 (1959).
33. Coca v. Arceo, 71 N.M. 186, 192, 376 P.2d 970, 975 (1962), citing Tyrrell v. Quig-

ley, 186 Misc. 972, 974, 60 N.Y.S.2d 821, 822 (Sup. Ct. 1946).
34. Little v. Butner, 186 Kan. 75, 80, 348 P.2d 1022, 1028 (1960).
35. Id. at 80, 348 P.2d at 1029; PaossEg § 61, at 392.
36. Stevenson v. City of Kansas City, 187 Kan. 705, 711, 360 P.2d 1, 6 (1961).
37. James, Tort Liability of Occupiers of Land: Duties Owed to Licensees and Invitees,

63 YALE LJ. 605, 632-33 (1954). The visitor may also be barred from recovery if he was
contributorily negligent. Id. at 633. In addition, a proprietor may raise assumption of risk
as a defense. Comment, Land Occupiers Liability to Business Invitees for Slip and Fall In-
juries: Recent Developments in Iowa Law, 54 IowA L. Rav. 659, 664-66 (1969). However,
a recent Iowa Supreme Court decision seriously undermined the viability of this defense. See
Rosenau v. City of Estherville, 199 N.W.2d 125, 131-33 (Iowa 1972); Comment, Elimination
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of these general principles pertaining to invitees are accepted under Kansas law,
which was controlling in the Kroger case.38

The duty of a proprietor to an invitee is not inflexible, but varies with the
circumstances in which the parties find themselves. 9 The Kroger plaintiff alleged
that the negligent act by the proprietor occurred "once the holdup was in prog-
ress,"'40 and the court spoke of the existence of a "dangerous situation.' 1 Usually
such an occasion is described as an "emergency," 42 which one writer had charac-
terized as consisting of five basic elements: (1) the actor is in a position of
peril to himself, to another, or to both, (2) alternative courses of action are avail-
able, (3) there is no opportumity to deliberate and decide which alternative is
better, (4) the actor is aware of the emergency, and (5) an injury results from the
choice made.43 While this test is not always automatically applied,44 there is gen-
eral agreement among writers that the standard of ordinary care still applies in
an emergency. 48 However, a. person faced with a sudden peril will not be ex-
pected to make the same decision he would have if there had been no danger-
a mistake in judgment will be excused if it was reasonable under the circum-
stances.40 In some situations, such as during the operation of an automobile,
emergencies can be anticipated and prepared for.47 Likewise, certain proprietors
may be required to take reasonable steps to meet particular contingencies. 48 How-
ever, unless an occurrence is "likely" to happen, business owners are not ex-
pected to act more than reasonably under the circumstances when endangered. 49

The basic aspects of the emergnecy doctrine are well established in the common
law of Kansas, 0 and thus are applicable in the Kroger case.

The assertion that certain emergencies may be anticipated 5 introduces the
concept of foreseeability, a third aspect in the duty owed by a business owner.
Certain events can be reasonably foreseen while others cannot, and when a pro-

of Assumption of Risk in Iowa: Rosenau v. City of Estherville, 58 IowA I. Rav. 421 (1972).
In addition, the assumption of risk theory has been strongly criticized by at least one leading
commentator. See James, Assumption of Risk, 64 YALE L.J. 141, 168-69 (1952). Other de-
fenses for a landowner are discussed in Comment, Invitee Status in Louisiana, 27 IA. L REv.
796, 804-13 (1967).

38. The Tenth Circuit in Krog.r, 484 F.2d at 1363, dealt with the decedent as a business
invitee under the standard defined in Little v. Butner, 186 Kan. 75, 80, 348 P.2d 1022, 1028-
29 (1960).

39. PRossER § 34, at 180-82; IaER & JAmEs §§ 16.9, .11, .13.
40. 484 F.2d at 1363.
41. Id. at 1364.
42. PROSSER § 33, at 168-69; I-ARPER & JAMES § 16.11, at 938.
43. Evans, The Standard of Care in Emergencies, 31 Ky. L. 207 (1943).
44. On occasion courts have either applied the emergency doctrine when an element of

emergency was missing or refused to apply it when all the elements were seemingly present.
Sec Wagner v. International Ry. Co., 232 N.Y. 176, 133 N.E. 437 (1921); Boyd v. Racine
Currency Exchange, Inc., 8 Ill. App. 3d 140, 289 N.E.2d 218 (1972), rev'd, - Ill. App. 3rd
-, 306 N.E.2d 39 (1973).

45. PROSSER § 33, at 169; HARPim & JAmEs § 16.11, at 938.
46. PaosSSER § 33, at 169; HARPER & JAmES § 16.11, at 938-39.
47. PROSSER § 33, at 170; HARu'm & JAmES § 16.11, at 939-40.
48. HARPER & JAMES § 16.11, rot 939-40. Examples of emergencies which must be antici-

pated by particular business owners are drownings at swimming areas and fires in theatres.
Id.

49. Id. at 939.
50. Adams v. Dennis, 171 Kan. 32, 37, 229 P.2d 740, 743 (1951).
51. See HARPER & JAmEs § 16.111, at 939.
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prietor is sued for negligence by a patron his liability under a standard of ordinary
care depends upon the probability of the injury to the plaintiff.5 2 A reasonably
prudent business owner can be expected to protect his customers from dangerous
events which he knows are likely to happen.53 However, when peril is only re-
motely possible, a shopkeeper of ordinary prudence would not be required to take
burdensome precautions to prevent it.," The difference between these two sit-
uations is a matter of probability. 55 For the purposes of this analysis, those
events which are highly probable will be termed particularly foreseeable, while
those occurrences which are merely possible will be termed generally foreseeable.
If an injury is particularly foreseeable, the proprietor will probably be liable for

52. See PxossER § 33, at 172.
53. The special duty of proprietors to protect customers from foreseeable harm should

not be confused with a higher "standard" of care. The terms "standard" and "degree" usually
refer to the level of performance expected of a person at all times and the type of behavior
which falls short of the expectation. See HARPER & JAams § 16.13, at 945. An actor may
be classified as an "exceptionally prudent" person, as an "ordinarily prudent" or "reasonable"
person, or as a "careless" person. See id. at 945-46. Similarly, conduct may be "slightly
negligent," "ordinarily negligent," or "grossly negligent." See id. at 945. A common carrier,
for example, must be exceptionally prudent toward its passengers. See id. at 947. It must
exercise a high degree of care, and even slight negligence is grounds for liability. See PRos-
sun § 34, at 183. In contrast the careless person standard may be applied to automobile
drivers in relation to their guests. See HARPER & JAmas § 16.13, at 945-46; PRossER, § 34,
at 181-82. A low degree of care is required, and gross negligence must be found to impose
liability. See HARPER & JAMEs § 16.15, at 950. These two extremes are rare and are ap-
plied only to the actors mentioned and a few others. See id. § 16.13, at 946. Most other
persons are considered to be reasonable and are measured against a standard of ordinary care,
which is violated by ordinary negligence. See PRossER § 34, at 181.

The terms "duty", "obligation", and "responsibility" are used to describe what is expected
of a person in a particular circumstance. See PRossER § 34, at 181. A reasonable person
will act differently when confronted with different kinds of risk. Id. at 180. His obligation
under ordinary prudence depends upon his situation-for instance, an emergency. Herein lies
the distinction between a standard of care and a duty of care: while a person's responsibili-
ties may vary with the flow of events, the standard imposed on him will remain the same.
The conduct of a person in the ordinary class must always be measured against that of a
reasonable person in similar circumstances, and not against the behavior of an exceptionally
prudent or careless actor in that situation. See HAIRAE & JAmS § 16.13, at 945.

Technically, then, it is incorrect to speak of a person's standard of care being higher or
lower in various situations. See PRossER § 34, at 181. However, as a practical matter the
difference between a high standard of care and a high responsibility under an ordinary stand-
ard may be only semantic, and the result is that courts are often imprecise in choosing terms.
See id. This confusion has led modem writers to urge that the application of different stand-
ards--and, correspondingly, different degrees of negligence-be totally rejected in favor of
a universal standard of ordinary care under all circumstances. See HARPER & JAMEs § 16.13,
at 945. In this Comment, Kroger Company is considered to be bound by a standard of ordi-
nary care. See text accompanying notes 26-38 supra. Any higher demands on the super-
market because of the foreseeability of harm will be described as an extension of the duty
of protection owed by a reasonable proprietor, rather than a shift in the standard of care
to which the defendant is held.

54. Comment, Invitee Status in Louisiana, 27 LA. L. REv. 796, 806-07 (1967).
55. Several writers have suggested that an occupier's liability be determined by a balanc-

ing test in which the probability and the magnitude of a risk of harm are balanced against
the utility of the conduct involved and the cost of preventing the harm. PRossER, § 31, at
147-48; Comment, The Outmoded Distinction Between Licensees and Invitees, 22 Mo. L.
REv. 186, 199 (1957); Case Note, 6 U.C.L.A. I Ruv. 494, 497-98 (1959).



the harm; when general foreseability is involved, no liability will be found. Sever-
al cases, all involving acts of violence to business patrons, will be discussed in
this regard. These decisions will serve as bases of comparison for the Kroger
case. When it has been shown what other courts have determined to be fore-
seeable, it will be easier to decide whether steps should have been taken to pre-
vent the injury to the Kroger patron.

Three cases50 illustrative of the concept of particular foreseeability were cited
in the Kroger opinion.57 All of them involved bar room attacks on patrons, and
in each case the tavern owne: was held liable or potentially liable to the injured
customer.5 8 In the Kansas case of Kimple v. Foster,5 9 some rowdy customers had
been drinking for several hours in the defendant's bar, during which time they
engaged in raucous behavior and threatened to fight the plaintiffs. 60 The plain-
tiffs asked employees to call the police, but this request was refused.61 Eventually
the plaintiffs were beaten by the gang. 2 In the ensuing lawsuit it was held that
trouble should have been anticipated, and the court implied that the manager
should either have called the police or compelled the disorderly persons to
leave.08 In Priewe v. Bartz,114 an intoxicated patron challenged the plaintiff to
a fight, and the barmaid on duty did no more than tell them to "take it outside."05

A few minutes later the drunken man shattered a glass in the plaintiff's face, 66

and the bar was held liable for damages.6 7 The court stated that because of
the likelihood of trouble, the barmaid had offered inadequate protection by mere-
ly suggesting that the patrons take their fight into the street.68 Finally, in Coca
v. Arceo' an allegation of inaction on the part of a bartender in the face of epi-
thets and hostile moves by another patron toward the plaintiff, followed by an
attack upon the plaintiff, 70 was considered sufficient to state a cause of action
against the tavern owner.71 The common thread running through the tavern cases
is that where tavern employees witness hostile behavior directed from one patron
to another, they should anticipate that violence will ensue, and they have a duty
to prevent it. A subsequent attack by the inimical patron on the person he has
threatened is particularly foreseeable.

In contrast to the particular foreseeability cases are several decisions in which

56. Kimple v. Foster, 205 Kan. 415, 469 P.2d 281 (1970); Priewe v. Bartz, 249 Minn.
488, 83 N.W.2d 116 (1957); Coca ,i. Arceo, 71 N.M. 186, 376 P.2d 970 (1962).

57. 484 F.2d at 1364.
58. Kimple v. Foster, 205 Kan. 415, 419-20, 469 P.2d 281, 286 (1970); Priewe v. Bartz,

249 Minn. 488, 494, 83 N.W.2d 116, 121 (1957); Coca v. Arceo, 71 N.M. 186, 193, 376
P.2d 970, 975-76 (1962).

59. 205 Kan. 415, 469 P.2d 281 (1970).
60. Id. at 416, 469 P.2d at 283-84.
61. Id. at 419, 469 P.2d at 285.
62. Id. at 416, 469 P.2d at 284.
63. See id. at 418-20, 469 P.2d at 285-86.
64. 249 Minn. 488, 83 N.W.2d 116 (1957).
65. Id. at 490, 83 N.W.2d at 118.
66. Id.
67. The owner of the bar, the barmaid, and the attacker were held jointly liable to the

plaintiff. See id. at 489, 495, 83 N.W.2d at 118, 121. Presumably, the first two defendants,
whose negligence was passive, could sue the active wrongdoer for indemnification. See
PROSSER § 51, at 312.

68. See 249 Minn. at 492, 83 N.W.2d at 120.
69. 71 N.M. 186, 376 P.2d 970 (1962).
70. Id. at 188, 376 P.2d at 972.
71. Id. at 194, 376 P.2d at 976.
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acts of violence occurred without warning. In Altepeter v. Virgil State Bank72

two robbers entered a bank, attempted to rob it, and fired shots. One bullet
hit the plaintiff, a patron doing business on the premises.7 3 The complaint filed
against the bank was dismissed for failing to state cause of action;74 the Illinois
court declared:

There is no allegation that defendant had any superior knowledge concerning any
dangers which anyone might encounter on the banking premises that particular day
than the plaintiff himself or anyone else.75

In a similar vein, the Supreme Court of Pennsylvania in Noll v. Marian7" held that
a bank holdup which caused injury to a customer could not have been expected:
"It would be most unreasonable to conclude that [the bank supervisors] should
have anticipated the occurrence and taken steps to prevent it."' 7 The Kansas Su-
preme Court has concurred with the spirit of these bank robbery cases. In Ste-
venson v. Kansas City,78 a case extensively cited by the Kroger trial court, 79 the
plaintiff sued for injuries received when she was attacked by an unidentified man
in the corridor of a public arena during a wrestling match. She claimed that
the owners of the building should have prevented the incident, but the court de-
clared:

To foresee that plaintiff while attending the wrestling matches would be assaulted
at the hour of 11:00 p.m. at the particular spot on the particular ramp on the way
to the particular rest room in the Memorial Building in Kansas City would indeed
require imaginative foresight and such is not the type of foreseeability required un-
der our law. Only the standard of the reasonable and prudent man . . . is re-
quired.80

These cases imply that the possibility of the occurrence of certain types of crime
is nothing more than general foreseeability, and when such incidents do occur
they happen so suddenly that they could not have been anticipated. The rea-
sonable proprietor has no duty to prevent an injury unless it is particularly fore-
seeable.

The question that remains is whether Kroger was a case of general or particu-
lar foreseeability. The trial court did not feel that the particular robbery could
have been foreseen,81 while the Tenth Circuit stated that the foreseeability of the
holdup was not at issue.8 2 Instead, the Kroger opinion focused on the concept
of a "dangerous situation" during the robbery, comparing it to the period pre-
ceding the beating in the tavern case of Kimple v. Foster.8 3 It is undoubtedly
true that as the supermarket manager was being forced to open the safe, he might
have anticipated that some harm could befall his customers. In Kroger, however,
the "dangerous situation" was clearly an emergency, while the tavern proprietors
had sufficient time to deliberate about how to quell the disturbances in their
establishments. The Kroger Company manager was in peril, and therefore the
only duty he owed was reasonableness under that circumstance. Since imprudent

72. 345 Ill. App. 585, 104 N.E.2d 334 (1952).
73. Id. at 588-89, 104 N.E.2d at 336.
74. Id. at 603, 104 N.E.2d at 342.
75. Id.
76. 347 Pa. 213, 32 A.2d 18 (1943).
77. Id. at 215, 32 A.2d at 19.
78. 187 Kan. 705, 360 P.2d 1 (1961).
79. Kelly v. Kroger Co., Civil No. KC-2771 at 4-5 (D. Kan., July 6, 1972).
80. 187 Kan. at 711, 360 P.2d at 6.
81. Kelly v. Kroger Co., Civil No. KC-2771 at 4-5 (D. Kan., July 6, 1972).
82. 484 F.2d at 1363.
83. 205 Kan. 415, 469 P.2d 281 (1970).



acts are excused through the emergency doctrine,8 4 it is inconceivable that during
a crisis the manager would be required to foresee particular harm and assume
a duty of preventing it. Furthermore, there is no evidence that immediately prior
to the supermarket holdup there was any impending trouble such as the threats
and physical movements preceding the bar room brawls. For instance, it was
not asserted that anyone was lurking near the store or "casing" it so as to arouse
suspicion among employees-.the robbers entered the front door without warning.
Furthermore, there is an inherent difference between a tavern and a grocery
store. People come to a tavern to drink alcoholic beverages, and a bartender
could reasonably expect certain patrons to become violent as a direct result of
their patronage. On the other hand, supermarkets and most other business places
do not deliberately provide a means for bringing out the aggressive tendencies
of an occasional patron. Bar room altercations which are preceded by threats
may be said to be particularly foreseeable, while most attacks on patrons of other
places of business are only generally foreseeable, if foreseeable at all.

While Kroger is certainly closer to the general foreseeability cases than it is
to the tavern cases, one fact mentioned in the Tenth Circuit's opinion could ar-
guably increase the likelihood of a robbery. Evidence was introduced to show
a pattern of grocery store robberies in the area, including one in the defendant's
store a month earlier.86  Although a history of such incidents increases the proba-
bility of a holdup, it is still a far cry from the particular foreseeability of the
tavern cases. However, even if a particular robbery is foreseeable, it does not
necessarily follow that this particular foreseeability should be extended to all acts
stemming from the holdup. In Nigido v. First National Bank8" the plaintiff
claimed that the robbery during which he was injured was foreseeable because
of a history of similar incidents.87 The Maryland Court of Appeals rejected that
allegation for lack of supporting evidence but went on to say that even if the
holdup was foreseeable, this did not establish the foreseeability of the shooting
of the plaintiff.88 In an analogous case, Murray v. Osenton,89 a gas station at-
tendant sued his employer for failing to protect against a shooting during an al-
legedly foreseeable robbery. 0 The Florida court held that no matter what the
likelihood of robbery was, the shooting was not chargeable to the defendant on
the doctrine of foreseeability.11  The lesson of Nigido and Murray is that the
particular foreseeability of any given injury must be based on information spe-
cifically relating to that injury.

Thus, strong support has been shown for the trial court's holding that neither
the robbery nor the death of the Kroger Company patron was foreseeable.9 2  The
bar room cases cited by the Tenth Circuit93 dealing with the anticipation of partic-
ular violence are easily distingaished from the Kroger facts. Kroger is much more
like the decisions which have established that the general possibility of a robbery
does not make a particular holdup foreseeable. In addition, two courts have
stated that even though one criminal act, a robbery, may conceivably be foresee-
able, a second wilful and independent unlawful act, the shooting of a patron, is

84. See text accompanying note 46 supra.
85. 484 F.2d at 1363.
86. 264 Md. 702, 288 A.2d 127 (1972).
87. Id. at 703-04, 288 A.2d at 127.
88. Id. at 704-06, 288 A.2d at 128-29.
89. 126 So. 2d 603 (Fla. Dist. Ct. App. 1961).
90. Id. at 604.
91. Id. at 605.
92. Kelly v. Kroger Co., Civil No. KC-2771 at 4-6 (D. Kan., July 6, 1972).
93. See notes 56-70 supra and accompanying text.
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too remote to be foreseen prior to the holdup. 94 Because neither the robbery
nor the shooting of the decedent in Kroger could have been particularly foreseen,
the supermarket should not have been expected to prevent those occurrences.
Such a demand of protection exceeds the ordinary care required of a reasonable
and prudent proprietor.95

The conclusion that the harm to the Kroger decedent could not have been fore-
seen ends the description of the supermarket's duty. With no particular act of
violence anticipated, Kroger Company had no special responsibility to prevent the
robbery or the shooting of the decedent. The supermarket's only duty was to
provide the same ordinary care xequired of any business owner. With the extent
of Kroger Company's duty to the decedent defined, the second step in the negli-
gence analysis is the identification of a breach of that duty. The trial court held
that "the undisputed facts as viewed in the light most favorable to plaintiff, fail
to give rise to a permissible inference of actionable negligence," and thus summary
judgment was appropriate as a matter of law.96 The Tenth Circuit reversed on
that point, holding that "[t]he defendant did not meet its burden in showing an
absence of factual issues" in the complaint.91 The difference between the two
decisions is that the trial court saw nothing which it could interpret as a breach
of duty by the supermarket, while the Tenth Circuit could infer negligence. To
determine which is the better finding, it is necessary to elicit from the facts the
following information: who committed the negligent act, what the act was, and
when the breach occurred. Once the alleged misfeasance has been isolated, an
analysis can be made to determine whether it violated the degree of protection
required under the standard of ordinary care.

Upon first reading, the Kroger opinion seems to answer the who, what, and
when questions. The plaintiff alleged that the breach of duty occurred "during
the course of the robbery."98  Under the facts as stated by the court, the only
person taking any action during the holdup was the store manager, who opened
the safe at gunpoint.99 The complaint also asserted that "the triggering of the
silent alarm . . . did not show an exercise of due care for the safety of the cus-
tomer."' 00 The problem immediately apparent in regard to this last claim is that
the alarm was set before the manager opened the safe' 01-the manager did not
really choose to trigger the alarm, nor is it likely that he was able to carry out
the orders of the robbers without triggering it.102 This discrepancy between the
allegations and the facts requires one of two interpretations to support the Tenth
Circuit's acceptance of the complaint. First, the complaint would be consistent
with the facts if the negligent act were something other than the triggering of
the alarm. Otherwise, the act may have been as alleged, but the circumstances

94. See notes 86-91 supra and accompanying text.
95. Stevenson v. Kansas City, 187 Kan. 705, 711, 360 P.2d 1, 6 (1961).
96. Kelly v. Kroger Co., Civil No. KC-2771 at 6 (D. Kan., July 6, 1972).
97. 484 F.2d at 1364.
98. Id. at 1363.
99. "During the course of the robbery, the store employees did not sound any other alarm

nor attempt to direct or assist the police." Id.
100. Id. at 1364.
101. Id. at 1363.
102. It is assumed that there is nothing the manager could do to de-activate the alarm.

However, even if he could disconnect it, he would have had to apprise the robbers of the
necessity of special procedures, and that might have been interpreted by them as lack of co-
operation. Furthermore, if the manager had voluntarily proffered information about the
alarm and had then detached it, those acts might have been considered negligent if someone
were iniured in the absence of speedy police arrival.
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of the negligence must have been different. In either case the only way to try
to reconcile the court's analysis with the facts is to re-write the complaint.

The first attempt to identify the breach of duty presumes that the negligent
act was not the triggering of the silent alarm, but the failure of the manager to
inform the robbers that the automatic alarm would signal the police when the safe's
door was opened. Warning of the alarm is the only thing the manager could
have done to prevent the arrival of officers from startling the robbers. This hy-
pothesis allows the other assertions to stand as stated in the opinion: the manager
was responsible for the act (hi this case an omission), and the breach occurred
while the robbery was in progress.

Because the manager's failure to apprise the robbers of the alarm occurred dur-
ing the holdup, and in light of the "dangerous situation" language used in the
opinion,' 03 the emergency doctrine' 04 should be used to gauge the conduct of
the Kroger Company's agent.' 0 Courts have generally used the emergency doc-
trine in robbery cases,' 0" and it is recognized that an employee confronted by
an armed robber is not required to act in the most judicious manner. A perti-
nent case is Noll v. Marian,"°" a Pennsylvania case in which an armed robber
threatened a bank teller. Instead of cooperating with an order not to move, the
teller ducked behind the counter. The robber reacted by firing several shots at
the counter, wounding the plaintiff, who had been doing business at the teller's
window."°8 It was held that the bank could not be liable to the plaintiff, because
the teller had acted in an emergency to protect himself'09-he had understandably
acted in self-defense."10 Other cases have extended this idea by holding that an
affirmative act of resistance such as drawing a weapon"' or grappling with the
robber"12 is not negligent even though it precipitates the violence which injures a
customer.

In the Noll case the teller acted without weighing 'the prudence of his conduct,
and the bank was not liable for the consequences." 3 When there is time to delib-
erate, however, one element of the emergency doctrine is missing,"14 and a wrong
action on the part of an employee may constitute negligence. A relevant decision
in this regard is Sinn v. Farmers Deposit Savings Bank,"Il a Pennsylvania case
in which a robber threatened to detonate a bomb unless he received money from
a bank. The tellers and managers of the bank had several minutes to act, during
which time they asked the plaintiff, a patron, to step to a different window.""6

The bomb went off, and the injured plaintiff was allowed to recover on the theory
that bank personnel should have warned him of the bomb or instructed him to
move much farther away."117  The court felt that since there was enough time

103. 484 F.2d at 1364.
104. See text accompanying notes 39-50 supra.
105. The Kroger Company would be vicariously liable for any tort committed by its man-

ager "in the course of the employment." PRossnn § 70, at 460.
106. Annot., 51 A.L.R.3d 711, 713 (1973).
107. Noll v. Marian, 347 Pa. 213, 32 A.2d 18 (1943).
108. Id. at 213-14, 32 A.2d at 18-19.
109. Id. at 215-16, 32 A.2d at 19-20.
110. Id. at 215, 32 A.2d at 19.
111. See Schubowsky v. Hearn Food Store, Inc., 247 So. 2d 484 (Fla. Dist. Ct. App.

1971).
112. See Helms v. Harris, 281 S.W 2d 770, 772 (Tex. Civ. App. 1955).
113. 347 Pa. at 215-16, 32 A.2d at 19-20.
114. See text accompanying note 43 supra.
115. 300 Pa. 85, 150 A. 163 (1930).
116. Id. at 88-90, 150 A. at 163-64.
117. Id. at 89-92, 150 A. at 164-65,
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to act to protect the plaintiff, there was enough time to deliberate and do the
correct thing." 8

Perhaps the Kroger court, in avoiding the word "emergency," was attempting
to limit its analysis to incidents which allow time for deliberation as in Sinn. The
tavern cases, cited by the court as correctly dealing with the propriety of actions
taken in a dangerous situation, did indeed involve predictable peril."19 But the
facts of those cases are easily distinguished from the unexpected robbery in Kro-
ger. Likewise, there is a crucial difference between Kroger and Sinn. In the
IPennsylvania case the bank officials had an opportunity to decide upon a positive
course of action to protect the plaintiff from the bomb, and that indicated suffi-
cient time to make a prudent decision. In Kroger there is no evidence that the
manager or anyone else had the opportunity to take any steps to ensure the safe-
ty of the supermarket's customers. Whereas Sinn lacked one of the five require-
ments of the emergency doctrine-the absence of time to weigh alternatives' 2 0-
all were present in the Kroger incident.

Under the emergency doctrine it is not difficult to absolve Kroger Company
of liability for the acts of its employee. When armed robbers ordered the man-
ager to open the safe, he was surely in a position of peril. He may well have
feared that if he were to speak up there would be immediate reprisals for not
cooperating swiftly-in fact employees had been warned in the pamphlet issued
by the company to do nothing which would antagonize armed robbers.' 2 ' His
silent obedience to the command was an act of self-defense. Thus, unless one
takes the position that the omission of the manager was so unreasonable as to
deny application of the emergency doctrine,' 22  Kroger Company cannot be held
liable for what occurred during the robbery.

Since no act or omission during the holdup can be perceived as negligent, at-
tention must shift to what was done prior to the incident, namely, the presetting
of the alarm. This is the focal point in the plaintiff's allegation of a breach of
duty.123 However, before the propriety of the alarm can be gauged it is necessary
to note that analysis of this issue once again involves re-interpreting or re-writing
the complaint to achieve consistency between the facts and the allegations. In
this evaluation the circumstances of the breach of duty are different from those
described in the Kroger opinion. The alleged breach must have occurred when
the alarm was preset, rather than "during the course of the robbery." The actor
was the Kroger organization, which ordered the installation of the alarm, rather
than the manager who was on duty at the time of the incident. Because preset-
ting the alarm was in effect "triggering" it in advance, the act was essentially
as alleged. However, unlike the preceding analysis of the manager's conduct,
there is no simple common law doctrine by which the propriety of Kroger Compa-
ny's act can be judged-the alarm was certainly not installed during an emergen-
cy.' 24 The central question in evaluating the installation of the alarm is whether

118. Id. at 90, 150 A. at 164.
119. See notes 56-71 supra and accompanying text.
120. See text accompanying note 43 supra.
121. See text accompanying notes 7-8 supra.
122. A person "may still be found to be negligent if, notwithstanding the emergency, his

acts are found to be unreasonable." PROSSER § 33, at 169.
123. The plaintiff's allegations were "directed particularly to the silent alarm attached to

the store safe"' 484 F.2d at 1363. The plaintiff also asserted that "the triggering of the
silent alarm... did not show an exercise of due care for the safety of the customers." Id.
at 1364.

124. The alarm was obviously installed in advance of the robbery, and it was a deliberate,
calculated step toward dealing with a situation such as occurred in this ase. The fact that
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common sense would allow a finding that the use of a silent alarm on a supermar-
ket safe constitutes a violation of ordinary care.

The policy arguments against considering the presetting of an alarm to be neg-
ligent under ordinary care are quite simple. The most obvious point is that such
an alarm summons law enforcement officers to the scene and permits trained pro-
fessionals to deal with the emergency. Another argument, suggested in Kroger's
appellate brief, is that tensions are lessened during a robbery when the store em-
ployees are assured that the police have been notified-they can be more cooper-
ative, and there is less chance of a cry for help which would agitate the robbers. 25

The most compelling argument is raised in the trial court's memorandum: silent
alarms are required by law in certain instances. 126  Regulations promulgated un-
der section 3 of the Bank Prolection Act of 1968127 make the installation of such
alarms mandatory in most federally regulated banks and savings and loan associa-
tions.'12  It is highly doubtful that the use of a silent alarm system in a super-
market could constitute negligence, when such safeguards are statutorily required
in banking institutions.

Indeed, one would be hard pressed to deny that the use of the alarm was in
fact an affirmative act of ordinary care. Even the most elaborate protective
measures, such as the screening of customers, 129 will not always stop an armed
robber. And eventually, excessive protective measures would be counterproduc-
tive in that they would drive the retail price of goods to unacceptable levels.
Moreover, as the court in Nigido 130 observed, strict measures taken to bar the pos-
sible entry of robbers would "keep out most of the customers as well."' 3 ' The
line between the proprietor's duty of care and the patron's duty to accept certain
risks should not be drawn to include the use of a silent alarm under the category
of negligence.

The second aspect of negligence has been weighed, and the Kroger opinion
has been found wanting: the supermarket did not breach the duty of care which
it owed to its customers. If this conclusion is accepted, it is technically unneces-
sary to proceed to the third factor in negligence, a causal connection between
the breach and the injury. However, it is still useful to briefly set out an alter-
native argument which might vindicate the trial court's granting of summary judg-
ment to the defendant. If an act of the Kroger Company were found to be neg-
ligent, it would still be relieved of liability if the conduct was not the proximate
cause of the patron's death.132

Proximate cause is a concept which, like foreseeability, has been surrounded
by a great deal of confusion.' 33 There have been many attempts to devise a

there was a "dangerous situation?' during the robbery is irrelevant in evaluating the propriety
of the installation.

125. Brief for Appellee at 11, Kelly v. Kroger Co., 484 F.2d 1362 (10th Cir. 1973).
126. Kelly v. Kroger Co., Civil Na. KC-2771 at 5 (D. Kan., July 6, 1972).
127. 12 U.S.C. § 1882(a) (1970).
128. 12 C.F.R. § 326.3 (1973).
129. In Altepeter v. Virgil State Bank, 345 Ill. App. 585, 104 N.E.2d 334 (1952), guards

were posted at entrances to admit orly regular patrons to the premises. Despite these precau-
tions a robber entered, and there were shots fired, one of which injured the plaintiff-patron.
Id. at 588-91, 104 N.E.2d at 336. Claiming that the bank had assumed the "highest degree
of care," the plaintiff sought to recover damages from the bank. Id. at 593, 104 N.E.2d
at 336. The court held that the bank owed no more than ordinary care, and that no cause
of action had been stated. Id. at 602-03, 104 N.E.2d at 342.

130. Nigido v. First Nat'l Bank, 264 Md. 702, 288 A.2d 127 (1972).
131. Id. at 705-06, 288 A.2d at 128.
132. See PRossER § 41, at 236.
133. See id.
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universal formula for determining the legal cause of an injury, but none has prov-
en to be entirely satisfactory.184 In the absence of any widely accepted definition
of proximate cause, the Kroger trial court quite properly turned to the Kansas
Supreme Court for guidance.135  Under Kansas common law, Kroger Company
could be absolved of liability if the shooting of the decedent was not the "natural
and probable consequence" of its breach of duty, or if the sequence of events
set in motion by its conduct was broken by an "efficient intervening cause.1 180

Using these substantive definitions, the trial court ruled that as a matter of law
the alleged negligence of the supermarket could not have been the proximate
cause of the patron's death.2s 7 Such a ruling was proper under the generally rec-
ognized rule that where there is no reasonable difference of opinion regarding
the facts, as was the case in Kroger,138 proximate cause is a question of law for
the court rather than a question of fact for the jury. 8 9

The trial court focused on the "natural and probable consequence" theory of
proximate cause and stated:

The evidence here viewed most favorably for the plaintiff discloses a series of events
which occur so infrequently that the decedent's death cannot be said to be the natural
and probable result of defendant's negligence. 140

This alone is quite convincing in light of the Kroger facts. However, there is
a second argument, namely, that there was an "efficient intervening cause' 141

of the patron's death. Although the supermarket's use of the silent alarm may
have set in motion the series of events leading to the killing, there are in fact
two possible superseding causes-the acts of the robber and those of the police
officers. The most obvious superseding cause is the act of the robber who shot
the decedent. One Kansas court adopted the following rule:

Defendant's negligence is too remote to constitute the proximate cause where an in-
dependent illegal, willful, malicious, or criminal act of a third person, which could
not reasonably have been foreseen, and without which such injury would not have
been sustained, intervenes. 142

There is little doubt that the shooting of the decedent by the robber meets these
criteria for an "efficient intervening cause"; in fact, that act may not be the only
conduct which qualifies as superseding. The facts of Kroger indicate that the
robber seized the decedent as a hostage only after he was fired at by the police,
and that the killing took place while the abductor and his victim were being pur-
sued by officers. 143 It would not be unreasonable to conclude that the decedent
might have remained as a mere bystander if the police had not forced the robber
to take desperate measures to escape. In other words, the tactics used by the
law officers when they arrived at the supermarket may have broken the sequence
of events which would normally be expected as a result of the supermarket's hav-
ing summoned professional assitance.

134. See id. § 42, at 249.
135. Kelly v. Kroger Co., Civil No. KC-2771 at 5-6 (D. Kan., July 6, 1972), citing Shide-

ler v. Habiger, 172 Kan. 718, 243 P.2d 211 (1952).
136. See Shideler v. Habiger, 172 Kan. 718, 720, 722, 243 P.2d 211, 214 (1952).
137. Kelly v. Kroger Co., Civil No. KC-2771 at 5-6 (D. Kan., July 6, 1972).
138. Id. at 2.
139. Segerman v. Jones, 256 Md. 109, 135, 259 A.2d 794, 806 (1969); Southeastern Grey-

hound Lines, Inc. v. Groves, 175 Tenn. 584, 596, 136 S.W.2d 512, 517 (1940). See lNos-
sax § 45, at 290.

140. Kelly v. Kroger Co., Civil No. KC-2771 at 6 (D. Kan., July 6, 1972).
141. See generally PRossER § 44 for an analysis of intervening causes.
142. Hickert v. Wright, 182 Kan. 100, 109, 3,19 P.2d 152, 160 (1957), quoting from 65

C.JS. Negligence § 111, at 669-70 (1956).
143. 484 F.2d at 1363.
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Careful analysis has shown. that the Tenth Circuit was in error in its reversal
of the summary judgment for the supermarket in Kelly v. Kroger Company. The
use of a silent alarm and the acts of supermarket personnel during the holdup
could not have been a breach of the duty owed to the Kroger patrons. Fur-
thermore, such conduct could not have been the proximate cause of the decedent's
death. Two weaknesses within the opinion itself may explain how this came
about. In the first place, the theories used by the court do not reflect an accurate
reading of the facts-it was necessary to "re-write" the complaint to achieve con-
currence between the two. Second, the court failed to recognize a body of law
which has developed in robbery cases analogous to the Kroger situation. The
bank cases, for instance, are rtuch more helpful in understanding this lawsuit than
are the tavern cases used by the court. But the most serious problem with the
Kroger decision is not contained in the reported opinion. As a matter of policy
the result is wrong. In its desire to let a jury determine whether there was a
breach of duty, the Court Appeals made a judgment which places business owners
in an untenable position. On one hand proprietors face possible liability for injur-
ies caused by unforeseeable robberies and any occurrences growing out of such
incidents. In effect, that makes them insurers of customer safety. On the other
hand, owners must now ask whether anything can be done to provide the protec-
tion expected of them. If silently summoning the police to the scene of a crime
is a violation of due care, then the propriety of conceivable alternatives is also
in doubt. As precedent, Kelly v. Kroger Company leaves business proprietors
stranded between the Scylla of strict liability and the Charybdis of uncertainty
as to what measures may legitimately be taken to protect their patrons. Such
a prospect is indeed cause for alarm.
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