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BUILDING ON THE HORIZONTAL PROPERTY ACT:
CONDOHNIUMS IN IOWA

I. INTRODUCTION

In recent years, the condominium has enjoyed an enormous increase in popu-
larity across the United States. It is estimated that one-fourth of all housing
construction begun in this country in 1972 was condominium apartments.' One
research firm has predicted more than a quarter-million condominium starts in
1973.2 Yet the "condo craze" 3 belies the fact that most Americans, including
many attorneys, have only vague ideas about this suddenly-popular form of
real property ownership.

Although many people think of a "condominium" as one apartment or unit
in a building, the term is more commonly used among legal writers to describe the
entire "system of separate ownership of individual units in multi-unit projects."
As part of his condominium property interest the unit owner possesses, in fee
simple, an identifiable section of the housing project.5  Coupled with this, he
owns an undivided percentage of the common elements of the project, such as
the land, hallways, lobbies, and other areas intended for common use.6 This
combination of fee simple ownership and tenancy in common is the feature
which clearly distinguishes the condominium system from its cousin, the coopera-
tive. The members of a typical cooperative purchase stock in a corporation
which holds title to a building and leases specific apartments to its shareholders.7
Both condominiums and cooperatives provide the advantages of apartment liv-
ing, but at the same time the condominium system more nearly approximates
traditional home ownership.8 A condominium co-owner may separately finance
his apartment, while the cooperative member must accept the mortgage scheme
chosen by the corporate title-holder.9 Also, a condominium dweller will not be
greatly affected if someone in the building defaults on his mortgage or tax
payments-foreclosure is made only against the debtor's unit. On the other
hand, when a cooperative shareholder defaults as to his share of the mortgage
payment, the immediate burden falls on the remaining tenants.10 Finally, the
condominium system offers the psychological incentive of holding title to a
piece of real property, rather than shares of stock and a lease." These are a

1. TIME, Aug. 7, 1972, at 59.
2. N.Y. Times, Mar. 18, 1973, § 8, at 6, col. 4.

3. NEWSWEEK, Aug. 20, 1973, at 57.
4. See 1 P. ROHAN & M. RESmIN, CoNDo naIm LAw AN PRAcTIcE § 1.01 (1972)

[hereinafter cited as 1 ROHAN & RESKIN].
5. 1 A. FERRER & K. STECHER, LAW OF CONDOMINIUm § 3 (1967) [hereinafter cited

as 1 FERRER & STECHER].
6. Id.
7. 1 ROHAN & RESKIN § 1.04[1]. There are other forms of cooperative ownership,

including joint tenancy, tenancy in common, the tenancy-in-common cooperative, and the
trust cooperative. See id. §§ 1.02-1.03.

8. See 1 FERRER & STECHER §§ 10-19; Berger, The Condominium-Cooperative Com-
parison, 11 PAc. lAw. no. 1, at 37, 37-40 (1965).

9. Berger, supra note 8, at 37-38.
10. Id. at 38-39.
11. Id. at 39.
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few of the reasons why the condominium is more popular than the cooperative, and
they illustrate why one writer has predicted that "the condominium form and
its variants will shortly make the other forms of multiple ownership completely
obsolete."'' 2

Despite its seeming newness, the condominium concept was not born in the
twentieth century. There is evidence of separate ownership of apartments in
ancient Babylon and Rome.' 3 In the Middle Ages scarcity of land within the
walled cities of Europe resulted in many informal systems of condominium
ownership and even local enabling statutes. 14 The Code Napoleon of 1804,
which had a profound effect on legal systems throughout the world, contained
a provision governing condominiums.'r More than a century of experience with
this brief Article from the Code led to the passage of modern statutes through-
out most of Europe during the mid-1900's. 16 Common law condominiums have
long existed in England 17 and the United States,' 8 yet the stimulus for statutory
authorization did not come from these court-approved arrangements, but from
the overcrowded island of Puerto Rico.' 9  For years developers there had
attempted to create condominiums under an inadequate Spanish Civil Code
provision20 similar to that in the Code Napoleon.2' In 1958 Puerto Rico enacted
the Horizontal Property Act, 22 borrowed largely from Cuba,23 in hopes that it
would meet the island's need for an effective and modern system of apartment
ownership. The new statute stfrred up much interest in the United States, and
in 1961 Congress expanded the scope of Federal Housing Administration
(FRA) insurance coverage to include mortgages on condominium units. 24  The
next year the FRA prepared the Model Statute for Creation of Apartment Own-
ership, 25 in anticipation of enabling legislation in the states. FRA approval

12. Ellman, Fundamentals of Condominium and Some Insurance Problems, 1963 INs.
L. 733 (1963).

13. 1 FERRER & STEmc-R § 31.
14. Id. § 32 at 18.
15. See Kerr, Condominium-Statutory Implementation, 38 ST. JoHN's L. REv. 1, 3 &

n.7 (1963). The author has translated the provision, Article 664, as follows:
When the different stories of a house belong to different owners, if the deeds do not
specify the responsibility for repair and reconstruction it shall be as follows: The
main walls and roof are the responsibility of all the owners, each in proportion to
the value of his story; The owner of each story takes care of the floor on which he
walks; The owner of the first story [i.e. the first above the ground floor] takes
care of the staircase leading to it; The owner of the second story takes care of
the staircase leading to it; and so forth. Id.

16. For an analysis of the development of condominium law in various European coun-
tries see 1 FERRER & STECHER §§ 33.36, 3843. See also Leyser, The Ownership of Flats-
A Comparative Study, 7 INr'L & CoMi-. L.Q. 31 (1958).

17. 1 FERUR & STECHER § 54, at 65-71; 1 RoHAN & RESKN § 2.02.
18, 1 FERRER & STECHER § 53, at 58-65; R. WIGmrr, Tm LAw oF AmsPAcE 67-99

(1968).
19. 1 RohAN & RESm § 2.03.
20. 1 FERRR & SECunR § 51, at 49-51.
21. Id. § 43, at 35.
22. No. 104 [1958] P.R. LAws 243. The present version of the Act may be found P.R.

LAws ANN. tit. 31, §§ 1291-93 (1967).
23. 1 FERRER & STECHER § 51, at 49. Condominium legislation had been enacted

throughout South America by this time. The countries and dates of passage included:
Brazil, 1928; Chile, 1937; Uruguay, 1946; and Venezuela, 1958. Kerr, Condominium-
Statutory Implementation, 38 ST. JoHN's L Rav. 1, 4 (1963).

24. Act of June 30, 1961, Pub. L No. 87-70, § 234, 75 Stat. 161.
25. FHA Form No. 3285 (1962) [hereinafter cited as FHA MODEL STATuTE].
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and the Model Act were highly influential, for in 1963 alone 31 states enacted
condominium statutes under a variety of titles. 26 By 1968 all 50 states and
the District of Columbia had authorized condominium ownership.27

The need for housing was the compelling force behind Puerto Rico's Hori-
zontal Property Act,28 and probably stimulated many of the state acts which
followed. And although apartment dwellings continue to constitute the majority
of all condominium developments, there have been some imaginative variations
on the theme. Office condominiums, which have enjoyed great success in Latin
America, are on the verge of a boom which may surpass residential condomin-
jums.

29 Resort condominiums have become increasingly popular, and will likely
capture a large portion of the second-home market.30 Situated near ski slopes
or other recreation areas, these developments promise freedom from main-
tenance and security against vandalism when the owners are absent. In addition,
there may be an option for owners to rent out their units and thus help defray
the annual expenses.8 1 Similarly, campground condominiums offer purchasers
a permanent spot to park their travel trailers, again with the option to rent the
campground space during periods of vacancy.32 The condominium concept may
even be applied to marinas. The "wet condominium" would include separate
ownership of storage spaces and common ownership of docks and other service
areas.33 These are only a few of the possibilities which have been implemented
and suggested for a system of property ownership which is amazingly versatile.
It is safe to predict that wherever the joint features of fee simple ownership and
group cooperation are desired, someone will try to satisfy the demand with a
condominium.

Since an increasingly urban society was the spawning ground of the modem
condominium, 34 the enactment of enabling legislation in a rural state like Iowa
was not in response to overwhelming popular demand. However, the passage of
a condominium statute more than a decade ago has proven to be an act of
legislative foresight, for today condominiums are appearing throughout the state
in such diverse communities as Des Moines 5 and Sioux Center.36 The trend
may be something less than a "craze," but there is no doubt that the condo-
minium has arrived in Iowa.

The 60th General Assembly of Iowa was one of many state legislatures
which enacted condominium enabling legislation in 1963. The Horizontal
Property Act37 passed through both the House and Senate without a dissenting

26. Names such as "Apartment Ownership Act," "Horizontal Property Regimes Act,"
"Unit Property Act," and "Condominium Act" are used by the states. For a complete list
see 1 ROHAN & RESKIN § 1.01[I].

27. Texts of the statutes of all the states except Vermont may be found in 1, 2 A.
FERRER & K. STECHER, LAw oF CONDOMINIUM Part IV (1967). The Vermont statute may
be found in VT. STAT. ANN. tit. 27, §§ 1301-29 (Cum. Supp. 1973). A comparison of the
statutes is made in 1 FERRER & STECHER H9 111-143.

28. 1 FERR R & STECHER § 51, at 50.
29. Thompson, Office Condominiums, 40 APPRAisAL. J. 305 (1972).
30. Romney & Rohan, Resort Condominiums: The Housing Industry's Prescription for

Relaxation, Retirement and Real Estate Investment, 2 CONN. L. REv. 50, 58 (1969).
31. Id. at 53-54.
32. Martin, Condominium Camping, HARVEST YEARS, May, 1971, at 18-19.
33. Wenig & Schulz, Government Regulation of Condominium in California, 14 HAST.

LJ. 222, 223 & n.6 (1963).
34. Comment, Condominiums in Washington, 46 WASH. L. REv. 147, 147-48 (1970).
35. Des Moines Tribune, May 4, 1972, at 13, col. 4.
36. Sioux Center News, Aug. 16, 1973, at 1, col. 1.
37. Acts 1963 (60 G.A.) ch. 293, §§ 1-17.

19731 NOTES 293



IOWA LAW REVIEW

vote and was signed by the governor on March 15, 1963. 38 The statute was
closely patterned after the FHA Model Act, which the FHA regarded as "the
best framework within which to obtain the objectives of condominium own-
ership."'8 0  In 1965 several new sections, all of them contained in the FHA
Model Act, were added to the Iowa Horizontal Property Act.40  Since then the
only official attention paid the Act was in the Iowa Banking Act of 1969, in
which the General Assembly authorized secured state bank loans on condo-
minium apartments. 41 As of the time of this writing, there have been no reported
cases relating to the Horizontal Property Act or Iowa condominiums in general.
It is in the vacuum created by the absence of official and unofficial commentary
on Iowa condominiums that this analysis is undertaken.

The purpose of this Note is to acquaint the reader with condominium law
in Iowa and elsewhere through an analysis of material of benefit to attorney,
developer, lender, and purchaser alike. The analysis is divided into two sections,
the first of which examines the Iowa Horizontal Property Act. Since legislation
is never drafted with the commentator in mind, it is impossible to fashion a unified
critique of all sections in such a wide-ranging statute. However, it is adequate
for present purposes to separate the many provisions into five subject areas:
(1) the scope of the Act is analyzed in light of the common law condominium
concept; (2) terms and concepts used throughout the Act are defined; (3) the
documents necessary to establish a condominium under the statute are explained;
(4) the procedural steps required to submit a condominium to the Act are listed;
and (5) the various statutory provisions governing the operation of a condo-
minium complex are discussed.

The second major section of this Note is an overview of condominium litiga-
tion from other jurisdictions and suggestions as to the implications of these vari-
ous court decisions for Iowa practice. Here too the diversity of topics covered
in the decisions lends an air of artificiality to any categorization. For con-
venience, cases are classified as construing (1) status of property rights, (2)
governmental regulation, (3) liens, (4) the relationship between developer and
unit owner, and (5) the internal operations of condominiums. It is hoped that
this overview will identify some of the difficulties presented by condominiums
and suggest means of avoiding the problems. Unfortunately, there are many
issues which cannot be treated adequately here. The financing42 and insuring 3

of condominiums are not full' discussed, and questions of obsolescence and
eminent domain are not considered. 44 The effect of the Rule Against Perpe-
tuities and the Rule Against Restraints on Alienation on first-refusal options is
mentioned only in passing.45 Detailed examinations of these issues and others

38. STATE OF IOWA, SIXTIETH GENERAL ASSEMBLY INDEX AND HISTORY OF SENATE AND

House BILLS AND JOINT RESOLUTIONS 115 (3d and final ed. 1963).
39. 1 FERRER & STECHER 585.
40. Acts 1965 (61 G.A.) ch. 384, §§ 1-3, as amended, IOWA CODE §§ 499B.2(9),

.17-.19 (1973). There were also several minor changes in wording throughout the Act.
Those bearing relevance to this Note are mentioned in subsequent paragraphs.

41. IOWA CODE § 524.905(7) (1973). To qualify for such a loan the .ondominium must
be submitted to the Horizontal Property Act.

42. See Vishny, Financing the Condominium, 1970 U. ILL. L.F. 181 (1970).
43. See Rohan, Disruption of the Condominium Venture: The Problems of Casualty

Loss and Insurance, 64 COLUM. L. REV. 1045 (1964).
44. See Rohan, Drafting Condcminum Instruments: Provisions for Destruction, Ob-

solescence and Eminent Domain, 65 COLUM. L. REV. 593 (1965).
45. See Browder, Restraints on the Alienation of Condominium Units (The Right of

First Refusal), 1970 U. ILL. L.F. 231 (1970); Lyons, Control of Purchasers by Pre-
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are available from other sources; the objective of this Note is to provide a
starting point for continuing evaluation of condominium law in Iowa. The
first step in such an evaluation must be an examination of the Iowa Act itself.

U1. READING THE HORIZONTAL PROPERTY ACT

A. General Scope of the Act
Before individual sections of Iowa's Horizontal Property Act are examined,

the statute's purpose and its overall scope must be considered. The enactment
of condominium legislation in Iowa and elsewhere was triggered by section 234
of the Federal Housing Act, which provides that FHA insurance will be
made available to unit owners in condominiums established "under the laws of
the State in which the property is located. 4 6  The General Assembly moved
swiftly to fill the void in the Iowa Code. The close patterning of the Horizontal
Property Act after the FHA Model Act reflects both satisfaction with the model
itself, and a desire to ensure that condominiums in the state would have an
adequate statutory base to qualify for FHA funding. In its present form the
Iowa Act may be classified as "skeletal"-it gives basic guidelines but allows
great flexibility.47 Yet it does meet what one author considers to be the essential
requirements of a condominium statute, for the Act establishes that airspace
lots are real property and that unit mortgages qualify for institutional invest-
ment.48 The value of such legislation from a theoretical standpoint has been
stated as follows:

The principal purpose of condominium statutes is to legitimatize (or leave no
doubt as to the legitimacy of), as well as to provide a statutory pattern for, owner-
ship of an enclosed area of superadjacent space by a person who does not indi-
vidually own the land surface, thereby enabling him to acquire a larger share of
the mythical "bundle of sticks" which constitute property rights than he could
otherwise acquire.49

While the Iowa Horizontal Property Act does authorize the development of
condominiums, it is not necessarily true that all condominiums must be established
pursuant to its provisions. Section 499B.3 of the Act states simply that when
the owners or lessees of real property "desire to submit a parcel of property...
to the horizontal property regime established by this chapter," they must execute
a declaration8 0 and record it in the county recorder's office. 51 There is no
provision in the statute which demands compliance, and the word "desire" indi-
cates that the owner-developer may choose whether to submit his property to
the Act. This interpretation is reasonable when it is recognized that separate
ownership of airspace has existed under Iowa common law for many years,52

emptive Option, 14 HAST. L.J. 316 (1963); Rubens, Right of First Refusal and Waiver of the
Right of Judicial Partition, 14 HAsT. L.i. 255 (1963).

46. Housing Act of 1961 § 234, 12 U.S.C. § 1715y(a) (1970).
47. The term "skeletal" was used to describe the South Dakota statute, which is similar

to the Iowa Act. See Comment, The South Dakota Condominium Act: Problems of Termina-
tion, Obsolescence, Eminent Domain, and Repair, 15 S.D.L. REv. 423, 428 (1970).

48. Berger, Condominium: Shelter on a Statutory Foundation, 63 CoLUm. L. REv.
987, 1003 (1963).

49. R. WIGrr, Ti LAw oF AmSPACE 90 (1968).
50. The declaration is the "master deed" of the condominium, containing descriptions of

the whole property and each unit. It also contains the bylaws and other rules governing the
operation of the project. See text accompanying notes 107-120 infra.

51. IowA CODE § 499B.3 (1973).
52. Weaver v. Osborne, 154 Ia. 10, 134 N.W. 103 (1912), recognized the right of an

owner to convey the second story of a building. Id. at 14, 134 N.W. at 105. For a dis-
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and that a strict construction is generally applied to statutes in derogation of the
common law. 3

Assuming that compliance with the Horizontal Property Act is not mandatory,
the attorney or developer must determine whether it is worthwhile to submit a
condominium to the statute. The difference between common law condominiums
and developments controlled by the statute are readily apparent to anyone faced
with a choice between the two. Even if FHA financing is not sought, other
lending institutions may refuse to finance a common law development if the
exact nature of the "bundle of sticks" is in doubt.54  On the other hand, the
statute clearly establishes the real property interest in a condominium apart-
ment.mr Insuring a condominium is a complex business even under the guidance
of enabling legislation,15 and given these doubts under the best-regulated circum-
stances, insurance companies will certainly have reservations about common law
condominiums if the rights of the various parties to a venture are imprecisely
defined. The common law project may also require a myriad of complex
covenants running with the land, such as maintenance covenants, 57 which are
unnecessary under the statute. Further, the involuntary partition of a condo-
minium, precluded under the Iowa Act,58 remains a threat under common law.5"
Thus, it is reasonable to conclude that in the absence of a compelling reason to
do otherwise, developers should submit condominiums to the Horizontal Property
Act.

B. Definitions
Given the fact that a developer will normally wish to submit his condominium

to the Iowa Act, it is vital to understand its terminology. Informed word usage
is essential to working with the Act and in comparing it with statutes from other
states. Unfortunately, the lack of consensus among the states regarding the
proper title for a condominium statute 0 corresponds to a similar lack of con-
formity as to key terms. For instance, despite popular usage of the word
"condominium" and its legal acceptance in some states, it is absent from the
Iowa Act. In its place the phrase "horizontal property regime" denotes the
system of ownership authorized by the statute. 1 Since the drafting of documents
requires definitional precision, the following paragraphs will attempt to build a
basic workinz vocabulary for condominium law in Iowa. 62  All the terms defined
in section 499B.2 of the Iowa Act will be analyzed with respect to their practical
effect and legal implications.

cussion of this and other Iowa cases affirming the right to ownership of a parcel of space
see R. WRIGHT, THE LAW oF AIRSPACE 74-78.

53. This principle was applied to a similar provision of the Virginia Horizontal Property
Act in Bergin, Virginia's Horizontal Property Act: An Introductory Analysis, 52 VA. L. REv.
961, 981-82 (1966).

54. In Iowa, secured state bank loans may be made on condominiums submitted to the
Horizontal Property Act. IowA Coiun § 524.905(7) (1973). The Code is silent as regards
common law condominiums.

55. Id. § 499B.10 (1973).
56. 1 ROHAN & REsKIN § 11.07.
57. Note, Federal Assistance in Financing Middle-Income Cooperative Apartments, 68

YALE L.J. 542, 601 (1959).
58. IoWA CODE § 499B.13(l) (1973).
59. Ross, Condominium in Calilornia-The Verge of an Era, 36 S. CALEF. L. REV. 351,

362 (1963).
60. See note 26 supra.
61. IowA CODE § 499B.3 (1973).
62. A thorough comparison of the terminology used in the various states may be found

in I FERRER & STECHER § 112.
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1. Apartment

The term "apartment" refers to each separately owned portion of the build-
ing;63 such portions are called "units" in some states.6 4 Although apartments
are generally thought of as residences, the Iowa Act uses the word in a broader
sense. Office buildings, shopping centers, industrial complexes, and any other
lawful establishments may be submitted to a horizontal property regime. 6 It
is also noteworthy that until the definition was amended in 1965, an apartment
could not occupy an entire building.6 6 Under the present Act it is apparent that
a development consisting of numerous separately owned and occupied buildings
could qualify as a condominium, with the land surrounding the "apartments"
constituting the general common elements.

2. Co-owner

As if to emphasize the fact that collective ownership of the general common
elements is an essential feature of a horizontal property regime, the General
Assembly has chosen the term "co-owner" 6" to designate the person or entity
which has an interest in an apartment, rather than "apartment owner" or "unit
owner." 68  Unfortunately, the Iowa term can be somewhat confusing. A "co-
owner" possesses an interest in his unit completely separate from the other
co-owners in the condominium complex, while the general connotation of co-
ownership is that of "an undivided interest in the whole rather than that of a
several interest in a part." 69 Definitions are further complicated when the separ-
ate interest in one apartment is itself divided among partners, joint tenants, or
tenants in common.70  Even if the term "co-owner" can be used without ambi-
guity, there seems to be no compelling reason to rely on it, because the statute
itself uses the term "apartment owner" as a synonym." 1 Nomenclature aside,
it is not clear what specific forms of co-tenancy of an apartment are permissible.
Some statutes add the phrase "or any combination of" to the list of entities72

63. The definitional section of the Iowa Code begins as follows:
Unless it is plainly evident from the context that a different meaning is intended,
as used herein:

(1) "Apartment" means one or more rooms occupying all or a part of a floor
or floors in a building of one or more floors or stories and notwithstanding whether
the apartment be intended for use or used as a residence, office, for the operation
of any industry or business or for any other use not prohibited by law. IowA CODE
§ 499B.2 (1973).

64. For a list identifying which statutes use each of the terms see 1 RoHAN & RESmN
§ 5.01.

65. IOWA CODE § 499B.2(1) (1973).
66. In its original form, the statute read "one or more floors or stories, but not the

entire building." Acts 1963 (60 G.A.) ch. 293, § 2. The words "but not the entire build-
ing" were deleted in 1965. Acts 1965 (61 G.A.) ch. 384, § 1.

67. "Co-owner" means a person, corporation, or other legal entity capable of
holding or owning any interest in real property who owns all or an interest in an
apartment within the building. IOWA CODE § 499B.2(2) (1973).

68. A breakdown of uses of these terms is included in 1 ROHAN & REsIN § 5.02.
69. 1 ROHAN & REsiuN § 5.02.
70. For example, tenants in common could be said to be co-owners of an apartment.

At the same time, the group of tenants in common is classified by the Horizontal Property
Act as a "co-owner" in the regime, since the group owns an undivided percentage of the
general common elements. For an analysis of the term "co-owner" see id. § 5.02.

71. See IOWA CODE § 499B.15(2) (1973).
72. Id. § 499B.2(2).

1973] NOTES



IOWA LAW REVIEW

capable of possessing an interest. 73 Although the phrase does not appear in
the Iowa statute, no combinations are expressly prohibited. 7"

3. Council of co-owners

The council of co-owners consists of all the co-owners of the building.75

This council should not be confused with the management entity, such as a
board of administration which is chosen by the council to supervise the condo-
minium. The definition of "council of co-owners" provides some flexibility as
to the actual structure of the council by allowing it to be incorporated.7 6

4. Majority of co-owners or percent of co-owners

The terms "majority of co-owners" and "percent of co-owners"77 are defined
in the Act to emphasize that the voting power of each apartment owner is to
be determined by the value assigned to his apartment, and not necessarily on
a "one apartment-one vote" basis. 78 Thus, in a condominium with apartments
of differing values, a minority of the number of co-owners could form a "majority
of co-owners" if the assigned value of their holdings exceeded 50 percent of the
total. Whether the "majority of co-owners" or some other specified "percent
of co-owners" shall constitute a quorum for decision-making is flexible under
the Act.70 The figures decided upon are recorded in the declaration80 and the
bylaws.81

5. General common elements

The "general common elements"82 include all the property which is not part
of the separate apartments. .Each co-owner possesses a share of the general

73. See list of statute citations at 1 Ro NA & REsEIN § 5.02 n.10.
74. There was apparently some confusion for a time as to whether a partnership could

hold title to an apartment. The criginal Act included the word in the applicable section.
Acts 1963 (60 G.A.) ch. 293, § 2. However, it was deleted in 1965. Acts 1965 (61
G.A.) ch. 384, § 1. The deletion conformed the Act to the common law rule that, in the
absence of statutory authorization, a partnership as such cannot hold title to real estate; title
would normally vest in the partneis as tenants in common. See Curtis v. Reilly, 188 Ia.
1217, 1220-21, 177 N.W. 535, 537 (1920). The adoption of the Uniform Partnership Act
in 1971 provided the statutory aurhority for ownership of real property by partnerships.
See IOwA CODE § 544.8(3) (1973).

75. "Council of co-owners" means all the co-owners of the building. The busi-
ness and affairs of the council of co-owners may be conducted by organizing a
corporation not for pecuniary profit of which the co-owners are members. IowA
CODE § 499B.2(3) (1973).

76. Id. § 499B.2(3) (1973). The Iowa Code Annotated erroneously includes this sec-
ond sentence in the definition of "co-owner." See IowA CODE ANN. § 499B.2(2) (1973
Supp.).

77. "Majority of co-owners" or "percent of co-owners" means the owners of more
than one-half or owners of that percent of interest in the building irrespective of
the total number of co-owners. IowA CODE § 499B.2(6) (1973).

78. The value assigned to each apartment is recorded in the declaration. For a discus-
sion of the method of computing this value see the text accompanying note 84 infra.

79. See IOWA CODE § 499B.15(2) (1973).
80. Id. § 499B.4(7) (1973).
81. Id. § 499B.15(2) (1973).
82. "General common elements", unless otherwise provided in the declaration or
lawful amendments thereto means and includes:

a. The land on which the building is erected.
b. The foundations, basements, floors, exterior walls of each apartment and of
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common elements, and that interest is appurtenant to the apartment. 83 Most
states compute the percentage of interest "by taking as a basis the value of the
apartment in relation to the value of the property."84  The Iowa Act requires
that the assigned values be recorded in the declaration, 85 but does not specify
how the computation is to be made. The developer thus has freedom to choose
any formula he deems suitable. However, most prospective purchasers would
probably insist on the relative value computation, for any significant deviation
from that formula would arguably result in unfair assessments 6 and inequitable
distribution of voting power.87 If it should happen that after establishment of
the condominium and conveyance of the units the co-owners wish to change the
percentages assigned to apartments, they can do so by amending the declaration.88

The Iowa Act goes into some detail to describe the general common elements.80

However, the words "unless otherwise provided in the declaration" 0 precede
the list, freeing the developer to define the general common elements as he
pleases. The only requirement is that the description be included in the declara-
tion.91

6. Limited common elements

"Limited common elements"92 are common elements designated for the use of
certain apartments only. A unique feature of a limited common element, such
as an elevator, is that it may be reserved for only one apartment and yet be

the building, ceilings and roofs, halls, lobbies, stairways, and entrances and exits or
communication ways, elevators, garbage incinerators and in general all devices or
installations existing for common use.

c. Compartments or installations of central services for public utilities, common
heating and refrigeration units, reservoirs, water tanks and pumps servicing other
than one apartment.

d. Premises for lodging of service personnel engaged in performing services other
than services within a single apartment. Id. § 499B.2(4) (1973).

83. Interest in common elements-reference to them in instrument.
1. The fractional or percentage interest in the general common elements and

the fractional or percentage interest in the limited common elements where such
exist are hereby declared to be appurtenant to each of the separate apartments.

2. Any conveyance, encumbrance, lien, alienation or devise of an apartment under
a horizontal property regime by any instrument which describes the land and
apartment as set forth in section 499B.4, shall also convey, encumber, alienate,
devise or be a lien upon the fractional or percentage interest appurtenant to each
such apartment under section 499B.4, subsection 6, to the general common elements,
and the respective share or percentage interest to limited common elements where
applicable, whether such general common elements or limited common elements
are described as in section 499B.4, subsections 4 and 5, by general reference only, or
not at all. Id. § 499B.7 (1973).

84. 1 FERRER & STECHER § 115, at 163. The language of the test can also be found in
FHA MODEL STATUTE § 6(a).

85. IowA CODE § 499B.4(6) (1973).
86. A portion of an owner's property taxes is based upon his percent of ownership of the

common elements. Id. § 499B.11(l) (1973). An owner's "share of the common expenses"
is probably based upon that same percentage. Id. § 499B.15(4) (1973).

87. Id. § 499B.2(6) (1973). See text accompanying notes 77-78 supra.
88. IowA CODE § 499B.4(7) (1973).
89. Id. § 499B.2(4) (1973).
90. The words were added to the statute in 1965. See Acts 1965 (61 G.A.) ch. 384, § 1.
91. IowA CODE § 499B.4(4) (1973).
92. "Limited common elements" means and includes those common elements
which are specified in or determined under the declaration to be reserved for the
use of one or more apartments to the exclusion of the other apartments, such as
special corridors, stairways and elevators, sanitary services common to the apart-
ments of a particular floor, and the like. Id. § 499B.2(5) (1973).
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a "common" element.93 The practical difference between sole use of the elevator
as a limited common elemen, and separate fee ownership of it is that in the
former case the declaration could be amended to reduce the percent of owner-
ship, thus permitting others to use it. Limited common elements are designated
as such in the declaration.

7. Building

Under the statute "building" means one or more buildings which make up an
integral horizontal property regime. 94 This section was added to the Horizontal
Property Act in 1965 and alows flexibility in designing condominiums. A
development clearly need not be patterned after the traditional one-structure
apartment building.

8. Property

"Property" means the land of a condominium, along with its improvements and
all rights attached to it.95 Although available fee simple land may not now be
as scarce in Iowa as it is in a state like Hawaii, the acceptance of condominiums
on leasehold land ensures a variety of options in site selection and ownership
systems. 08

9. Classification of interest

Conceptually and legally the buyer of a condominium apartment in Iowa may
enjoy the same interest in his unit and percentage of common elements as he
would with the purchase of arty separate parcel of real property.97 This could
involve a fee simple interest or some form of leasehold.98 There are, of course,
restrictions under the Act, such as those regarding partition."9 These limitations
will be brought out in subsequent paragraphs.

10. Minimum number of units

There is no minimum number of apartments required in an Iowa condo-
minium. Therefore even a duplex or any two-unit development could be sub-

93. Id. § 499B.2(5) (1973).
94. "Building" means and includes one or more buildings, whether attached to one

or more buildings or unattached; provided, however, that if there is more than one
building, all such buildings shall be described and included in the declaration, or
an amendment thereto, and comprise an integral part of a single horizontal property
regime. Id. § 499B.2(9) (1973).

95. "Property" includes the land whether committed to the horizontal property re-
gime in fee or as a leasehold interest, the building, all other improvements located
thereon, and all easements, rights and appurtenances belonging thereto. Id. §
499B.2(7) (1973).

96. For critical and practical analysis of leasehold condominiums see generally Sakai &
Reskin, Leasehold Condominiums, 2 CONN. L. REV. 37 (1969); New Developments, The
Leasehold Condominium, 2 REAL. PRoP. PRo. & TRusT . 349 (1967).

97. Individual apartments and interest in common elements are alienable. When
real property containing a building is committed to a horizontal property regime,
each individual apartment located therein and the interests in the general com-
mon elements and limited common elements if any, appurtenant thereto, shall be
vested as, and shall be as completely and freely alienable as any separate parcel of
real property is or may be under the laws of this state, except as limited by the
provisions of this chapter. IowA CODE § 499B.10 (1973).

For a comparison of classification of interest in various states see 1 RoHA & REsmN
§ 5.01(3).

98. See IOWA CODE § 499B.2(7) (1973).
99. IowA CODE § 499B.13 (1973).
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mitted to the Horizontal Property Act.100  The FHA Model Act requires five
or more apartments, 10 1 but there is a trend among the states which adopted
such a minimum to remove the provision. 102

C. Documents
While examination of the scope of a condominium statute and its definitions

is valuable, such analysis really only provides a framework for discussion of the
required condominium documents. The two basic instruments to be filed under
the Iowa Horizontal Property Act are the declaration'03 and the floor plans.' 04

The administrative bylaws of the condominium are a third required document,
although the statute classifies them as part of the declaration.' 0 5  Individual
apartment deeds' 0 must be recorded when the units are conveyed.

1. Declaration
The declaration'0 7 is, in effect, the master deed of the condominium.' 08  As

such it creates the condominium. It is also the charter of the horizontal prop-
erty regime, the authority for management decision-making. 10 9  This double
function of legally establishing a condominium and guiding its operation give the
declaration and its component bylaws a special importance. A carelessly drafted
declaration can plague a project from its inception, while thoughtful and imag-
inative preparation will allow a condominium to function with little trouble.
The Iowa Act requires, in addition to a legal description of the land, the follow-
ing articles in the declaration:

a. Description of the building
The statute does not state exactly how much detail is necessary to describe

100. See 1 RoHAN & RESKIN § 5.03.
101. FHA MODEL STATUTE § 2(e).
102. 1 RoHA & REs m § 5.03.
103. IowA CODE § 499B.4 (1973).
104. Id. § 499B.6.
105. Id. §§ 499B.14-.15.
106. Id. § 499B.5.
107. Contents of declaration. The declaration provided for in section 499B.3 shall

contain:
1. A description of the land.
2. A description of the building, stating the number of stories and basements,

the number of apartments and the principal materials of which it is or is to be
constructed.

3. The apartment number of each apartment, and a statement of its location,
approximate area, number of rooms, an immediate common area to which it has
access, and any other data necessary for its proper identification.

4. A description of the general common elements and facilities.
5. A description of the limited common elements and facilities, if any, stating to

which apartments their use is reserved.
6. The fractional or percentage interest which each apartment bears to the en-

tire horizontal property regime. The sum of such shall be one if expressed in frac-
tions and one hundred if expressed in percentage.

7. The provision as to the percentage of votes by the apartment owners which
shall be determinative of whether to rebuild, repair, restore, or sell the property in
the event of damage or destruction of all or part of the property.

8. Any further details in connection with the property which the person execut-
ing the declaration may deem desirable to set forth consistent with this chapter.

9. The method by which the declaration may be amended, consistent with the
provisions of this chapter. Id. § 499B.4.

108. 1 RoHAN & REsKin § 7.02(1).
109. Id. § 5.04.
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the building and the materials of its construction. However, since the declaration
is not likely to be recorded before the complete building plans and specifications
are available, these documents will fulfill the demands of the statute'1 0 to the
fullest measure.

b. Apartment specifications

The apartment specifications amount to legal descriptions of the units. Each
apartment is numbered, located, and described in the declaration;"' individual
apartment deeds must refer to the declaration" 2 and therefore the detail here
need not be repeated in the unit deeds.

c. Description of general common elements

The nature of the condominium will determine how much detail is necessary
in the description of the general common elements. If there are no limited com-
mon elements, the general common elements are everything other than the
apartments. Such a simple statement, however, would need to be complemented
by a thorough description of each apartment. 1 3 The developer must choose
precisely what is to belong to each apartment and what is a common element.
For instance, the Act's definition of the general common elements 1 4 seems to
say that all ceilings and floors in the condominium, even those within apart-
ment spaces, are general common elements. This is not very desirable, since
maintenance of all floors and ceilings in the units would then be a common
expense. It would make mor.e sense to include the structural ceiling and the
floor foundations in the general common elements, while describing the finished
ceilings and floors as part of tha apartments. Such a variation from the statutory
definition must be recorded in the declaration's definition of the general com-
mon elements.

d. Description of limited common elements

In the description of limited common elements, the developer should take
care to include everything which is intended for the use of certain co-owners
only. The importance of identifying the limited common elements is that apart-
ment owners who do not use certain facilities should not be expected to share
the cost of maintaining them. On the other hand, if different groups of co-
owners share similar limited areas with similar maintenance requirements, the
classification of all the areas as general common elements would be more con-
venient from an administrative standpoint. For example, if a three-story condo-
minium has a central hallway on each floor, each will likely require an equal
amount of upkeep, and it would be unnecessary to classify the hallways as
limited common elements for the units on each floor. Maintenance could be
included in the general common expenses assessment. However, an elevator
probably should be classified a; a limited common element, since first-floor co-
owners would seldom use it, and charging them for costly maintenance would
be somewhat unfair. Because of the difficulty of predicting how much one co-
owner will actually use a limited common element like an elevator, the declara-
tion should be absolutely clear as to the percent of ownership attached to each

110. IowA Comn § 499B.4(2) (1973).
111. Id. § 499B.4(3).
112. Id. § 499B.5(1).
113. All that is required in the description of an apartment is data "necessary for its

proper identification." Id. § 499B.4(3).
114. Id. § 499B.2(4).
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apartment. Furthermore, special procedures for handling disputes among own-
ers of a limited element will be a trouble-saving item in any declaration.

e. Percentage of interest each apartment bears to the entire regime
The declaration must contain a statement setting out the fractional amount of

the whole condominium assigned to each of the apartments." 5 These figures will
indicate how many unit owners in a given situation will form a "majority of
co-owners." 116

f. Vote required to repair or rebuild
In deciding what percent of votes is to be controlling after damage to the condo-

minium, the easiest approach would be a fixed figure to apply in all situations.
For example, 75 percent of all votes in the condominium might be set as the
amount necessary to make the repair decision. However, such a percentage
could prove unrealistic in some circumstances. If one building in a multi-
building project suffered damage, perhaps only the apartment owners in that
building should be the ones to decide what course to follow. On the other hand,
if the severance of one building would greatly affect the whole regime, everyone
should participate in the voting." 7 The developer must carefully evaluate the
particular needs of the condominium and alternate courses of action before
drafting this article of the declaration.

g. Method of amending the declaration
In the case of a condominium to be developed in separate stages, the develop-

er will reserve the right to amend the declaration at specified times. Otherwise,
amendments should be the result of a vote by the co-owners, since that is the
requirement for amending the bylaws." 8s Because the declaration is an officially
recorded document, all changes in it must be recorded in the same manner.

h. Other possible provisions
In addition to these required articles, a declaration may contain any further

details considered desirable by the developer. The following are examples of
possible articles: 119 (1) a provision for reciprocal easements for the encroach-
ment of apartments into other units' air space due to shifting or settling of the
building; (2) a provision describing the rights of apartment owners with respect
to interior surfaces of the apartments; (3) a provision restricting use of apart-
ments; and (4) a provision giving the council of co-owners or the management
the right of first refusal when sale or lease of an apartment is intended. 20

115. Id. § 499B.4(6).
116. See text accompanying notes 77-81 supra.
117. See 1 ROHAN & REsKiN § 12.02(5)(b).
118. IowA CODE § 499B.15(6) (1973).
119. These provisions were suggested in Groswold, Colorado Condominium Act-How

It Works, 36 U. CoLo. L. REv. 451, 452-60 (1964).
120. A first-refusal option may run into difficulties with the Rule Against Perpetuities

and the Rule Against Restraints on Alienation. See Browder, Restraints on the Alienation of
Condominium Units (The Right of First Refusal), 1970 U. ILL. L.F. 231. The Utah Con-
dominium Ownership Act has eliminated the possible problems by inserting the following
provision:

The rule of property known as the rule against perpetuities and the rule of prop-
erty known as the rule restricting unreasonable restraints on alienation shall not be
applied to defeat any of the provisions of this act, or of any declaration, bylaws or
other document executed in accordance with this act. UTAH CODE ANN. § 57-8-28
(1953).
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2. Bylaws

In addition to creating the condominium, the declaration governs the internal
affairs of the regime through rules of operation called bylaws.' 21  The separate
treatment given the bylaws in the statute is somewhat misleading, because they
are part of the declaration and cannot be amended without amending the declara-
tion itself.122  The bylaws must be annexed 123 to the declaration. The chief
function of the bylaws is to establish a management entity which will be respon-
sible for maintenance, general supervision, and collection of common expenses.' 2 4

As with the declaration, the Iowa Act spells out clearly what provisions must be
included in the bylaws. 125  Beyond the mandatory items, there are many rules
which may be included.' 20  The following are bylaws which are required or
suggested in other states:' 27 (1) the designation of a person or persons author-
ized to accept service of process in any action pertaining to the affairs of the
regime; (2) a delineation of powers to be delegated to the administrator or
board of managers; (3) the method to be used in determining the annual budget;
(4) a provision regarding insurance for the common elements; (5) a method for
settling disputes among apartment owners; and (6) a provision controlling ex-
penditures by the management.

3. Individual apartment deeds

Since the declaration contains detailed descriptions of each apartment, the
individual unit deeds'12 8 may be simplified by stating the number of the apart-

121. The Iowa statute provides:
499B.14 Bylaws. The administration of every property shall be governed by by-

laws, a true copy of which shall be annexed to the declaration and made a part
thereof. No modification of or amendment to the bylaws shall be valid unless set
forth in an amendment to the declaration and such amendment is duly recorded.

499B.15 Contents of bylaws. The bylaws must provide for at least the following:
1. The form of administration, indicating whether this shall be in charge of an

administrator or of a board of administration, or otherwise, and specifying the pow-
ers, manner of removal, and, where proper, the compensation thereof.

2. Method of calling or summoning the co-owners to assemble; what percentage,
if other than a majority of apartment owners, shall constitute a quorum; who is to
preside over the meeting and who will keep the minute book wherein the resolu-
tions shall be recorded.

3. Maintenance, repair and replacement of the common areas and facilities
and payments therefor including the method of approving payment vouchers.

4. Manner of collecting from the apartment owners their share of the common
expenses.

5. Designation and removal of personnel necessary for the maintenance, repair
and relacement of the common areas and facilities.

6. The percentage of votes required to amend the bylaws. IowA CODE §§
499B.14-.15 (1973).

122. IOWA CODE § 499B.14 (1973).
123. Id.
124. The statute mentions only that the manner of collection of expenses is to be included

in the bylaws. It does not specify how each apartment's share of the common expenses is
to be determined. Id. § 499B.15(4). The developer should explain the method of assess-
ments in the bylaws, the fairest appioach being the assignment of a figure equal to the percent
of ownership of the common elements.

125. Id. § 499B.15.
126. The statute states that the bylaws must contain "at least" certain items. This implies

permission to add any other appropriate rules. Id. § 499B.15.
127. These items and others are listed, with statutory citations, in 1 FE uER & STECHER

§ 126, at 215-18.
128. Contents of deeds of apartments. Deeds of apartments shall include the fol-
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ment and the official recording number of the declaration. 129  A description of
the land is required in the unit deed, as is a statement of the interest in the
common elements.' 30 Further details, such as an emphasis on certain articles
or bylaws in the declaration, may be included at the developer's option.13 1

4. Floor plans

The floor plans'3 2 are the certified graphic representations which will show
in detail "all the particulars of the building."'133 By locating and showing the
dimensions of the apartments and common elements, the plans perform the same
function as the plat of a subdivision. The plans must be recorded simulta-
neously with the declaration. 134

D. Procedure

The procedural requirements for establishing a condominium under the Hori-
zontal Property Act are relatively simple, but many preliminary tasks must be
accomplished before reaching the steps required by the statute. The develop-
ment land may have to be rezoned, and a building permit may be required.
Local authorization may be needed for a sewage system or for increased vehicle
traffic, and perhaps other environmental standards must be met.' 35  These are
the same obstacles which face any real estate developer. Similarly, the financ-
ing of a condominium will be an important factor from the very beginning, since
few major construction projects are built without mortgage loans.' 30  Many
of the municipal authorities and loan officers who will evaluate the condominium
in these early stages will request detailed information of the kind to be recorded
in the major documents.' 37 Therefore, in meeting such demands, the developer
and his attorney will have completed most of their planning well before the
condominium is officially submitted to the Iowa Act.

1. Recording

The first official step in establishing a condominium is recording the basic

lowing particulars.
1. Description of the land as provided in section 499B.4, including the book, page

and date of recording of the declaration.
2. The apartment number of the apartment in the declaration and any other data

necessary for its proper identification.
3. The percentage of undivided interest appertaining to the apartment in the

common areas and facilities.
4. Any further details which the grantor and grantee may deem desirable to set

forth consistent with the declaration and this chapter. IowA CODE § 499B.5 (1973).
129. Id. § 499B.5(2).
130. Id. §§ 499B.5(1)-(2).
131. Id. § 499B.5(4).
132. Copy of the floor plans to be filed. There shall be attached to the declaration,

at the time it is filed, a full and an exact copy of the plans of the building, which
copy of the plans shall be entered of record along with the declaration. Said plans
shall show graphically all particulars of the building including, but not limited to,
the dimensions, area and location of common elements affording access to each
apartment. Other common elements, both limited and general,. shall be shown
graphically insofar as possible and shall be certified to by an engineer or architect
authorized and licensed to practice his profession in this state. Id. § 499B.6.

133. Id.
134. Id.
135. See text accompanying notes 222-25 infra.
136. See generally Vishny, Financing the Condominium, 1970 U. ILL. L.F. 181 (1970).
137. Dukess, Representing the Developer, 11 PAc. L&w. no. 1, at 45, 47-48 (1965).
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instruments. 138  The declaration, including the bylaws'3 9 and the certified floor
plans,140 must be signed by th-, owners or lessees of the land and recorded at the
office of the county recorder in the county where the land is situated.141 In
this manner, the condominium is submitted to the protection and control of the
Horizontal Property Act. 142

.2. Apartment deeds
After the declaration and floor plans have been recorded, all that remains

is the conveyance of each apartment. The procedure for recording the apart-
ment deeds is the same as that of recording any deed for real property.143

E. Operation of the Condominium
While the sale of all homes in a subdivision marks the breakdown of one

large unit into many separate units, the sale of all apartments in a condominium
marks the beginning of a new, unified organization. The apartment owners
share the same land and building complex, and they must govern their own
affairs. This is the point at which the declaration and bylaws provisions take over
and the draftsman's foresight is tested. The condominium instruments are espe-
cially important because the Horizontal Property Act addresses itself to only a
handful of the operational difficulties which may arise. The "post-establish-
ment" matters dealt with by the statute are briefly analyzed in this section.

1. Management
The bylaws state the form of administration of the condominium. 144 One com-

mon arrangement is a board of managers elected from the council of co-own-
ers. 14  Such a board will act on behalf of the condominium in hiring full-time
management and maintenance personnel, approving minor expenditures, and mak-
ing other routine decisions. 4" The Iowa Act is one of few statutes which ex-
pressly permits the council of co-owners to form a non-profit corporation to
govern the condominium.' 47  With the co-owners as shareholders, the board of
managers functions as a board of directors. While this may seem useful, the
value of incorporation has been described in one analysis as "wholly psychologi-
cal," having an insubstantial legal impact:

138. Recording of declaration to submit property to regime. When the sole owner or
all of the owners, or the sole lessee or all of the lessees of a lease desire to submit a
parcel of real property upon which a building is located or to be constructed to the
horizontal property regime established by this chapter, a declaration to that effect
shall be executed and acknowledged by the sole owner or lessee or all of such own-
ers or lessees and shall be recorded in the office of the county recorder of the
county in which such property lies. IOWA CODE § 499B.3 (1973).

139. Id. § 499B.14.
140. Id. § 499B.6. See notes 132-34 supra and accompanying text.
141. Id. § 499B.3. The recording fee in Johnson County, Iowa, is $2.50 for the first

page of a document and $2.00 for each additional page. Due to the length of the building
specifications, the total recording fee for one condominium established in 1973 exceeded
$300. Interview with officials at the Johnson County Recorder's Office, in Iowa City, Iowa,
Aug. 30, 1973.

142. See IowA CODE § 499B.3 (1973).
143. Interview with officials at the Johnson County Recorder's Office, in Iowa City, Iowa,

Aug. 30, 1973.
144. IowA CODE § 499B.15(1) (1973).
145. 1 ROHAN & RsKn § 17.02.
146. Id. § 17A.
147. IoWA CODE § 499B.2(3) (1973). See 1 F RRE & STcHER § 474.
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Whether it acts as the board of directors of a corporation or not, the board of
managers is responsible for its acts and omissions in tort and contract. Under gen-
eral principles of agency, the unit owners are vicariously liable for any acts per-
formed by the board within the scope of its authority.148

Even if incorporation of the council of co-owners has no legal benefit, any
measure which will foster a business-like attitude toward condominium man-
agement seems desirable.

2. Liens

The Iowa Act contains two sections dealing with liens. The first of these1 4 9

prohibits any lien against the condominium property as a whole after the hori-
zontal property regime is established; liens may be established only against
individual apartments.' 50 The provision further declares that if a lien is created
against more than one apartment, an individual apartment owner may clear his
title by satisfying his percentage of the obligation.' 51 Thus it would seem that
work done for the condominium at the behest of the board of managers would re-
sult in a mechanic's lien against each apartment, with each owner responsible
for a percentage based on his share of the common elements.

The second lien provision' 52 establishes the means of enforcing the obligations

148. Kane & Helms, The Illinois Condominium Property Act, 1970 U. ILL. L.F. 157,
176 (1970).

149. Liens against apartments-removal from lien-effect of part payment.
1. Subsequent to recording the declaration provided for in section 499B.3, and

while the property remains enrolled in a horizontal property regime, no lien shall
thereafter arise or be effective against the property. During such period liens or
encumbrances shall arise or be created only against the individual apartment and
the general common elements and limited common elements where applicable, ap-
purtenant to such apartment, in the same manner and under the same conditions in
every respect as liens or encumbrances may arise or be created upon or against any
other separate parcel of real property subject to individual ownership.

2. In the event a lien against two or more apartments becomes effective, the
owners of the separate apartments may remove their apartment and the general
common elements and limited common elements where applicable appurtenant to
such apartment from the lien by payment of the fractional or proportional amounts
attributable to each of the apartments affected. Such individual payments shall be
computed by reference to the fractions or percentages appearing in the declaration
provided for in section 499B.4, subsection 6. Subsequent to any such payment,
discharge or other satisfaction the individual apartment and the general common
elements and limited common elements applicable appurtenant thereto shall there-
after be free and clear of the lien so paid, satisfied or discharged. Such partial
payment, satisfaction or discharge shall not prevent the lienor from proceeding to
enforce his rights against any apartment and the general common elements, limited
common elements where applicable appurtenant thereto not so paid, satisfied or dis-
charged. IowA CODE § 499B.12 (1973).

150. Id. § 499B.12(l).
151. Id. § 499B.12(2).
152. Lien against owner of unit. All sums assessed by the council of co-owners but

unpaid for the share of the common expenses chargeable to any apartment shall
constitute a lien on such apartment prior to all other liens except only (1) tax
liens on the apartment in favor of any assessing unit and special district, and (2) all
sums unpaid on a first mortgage of record. Such lien may be foreclosed by suit by
the council of co-owners or the representatives thereof, acting on behalf of the
apartment owners, in like manner as a mortgage of real property. In the event of
any such foreclosure, the apartment owner shall be required to pay a reasonable
rental for the apartment if so provided in the bylaws, and the plaintiff in such
foreclosure shall be entitled to the appointment of a receiver to collect the same.
The council of co-owners or the representatives thereof, acting on behalf of the
apartment owners, shall have power, unless prohibited by the declaration, to bid in
the apartment at foreclosure sale, and to acquire and hold, lease, mortgage and con-
vey the same. Suit to recover a money judgment for unpaid common expenses shall
be maintainable without foreclosing or waiving the lien securing the same. Id.
§ 499B.17.
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of the apartment owner to the condominium by making the common expenses
chargeable to an apartment a lien against it.'53 If an owner defaults as to pay-
ment of his share, the board of managers may either sue to recover or bring an
action to foreclose the lien.'5" If foreclosure is chosen, the condominium lien
has priority over all others except tax liens and a first mortgage. 55 While both
of these lien provisions contribute to the smooth functioning of a condominium,
they may run afoul of the homestead protections in the Iowa Code.150 The
problem is that general maintenance work and other common expenses relate to
the unit owner's undivided interest in the common elements, while the relevant
homestead exemption applies to all obligations except liens for "work done or
material furnished exclusively for the improvement of the homestead."1 57  Thus,
the question is whether the coramon elements fall within the Iowa statute's defini-
tion of "homestead." In the absence of judicial interpretation of the relationship
between the Horizontal Property Act and the homestead statute, a developer
could at least attempt to limit the problems posed by exemptions. One possible
means of protection would be a statement in the bylaws and apartment deeds
waiving any possible homestead rights with respect to foreclosure of a common
expenses lien.

3. Taxation

The section on taxation' 58 13 consistent with other provisions which afford the
same treatment to a condominium apartment as to any other separate par-
cel of real property. Property taxes and special assessments must be levied
on apartments as individual units, not on the condominium as a whole.'1 9  This
provision protects one owner from liability if another defaults on his tax pay-
ment.'60  There is another aspect to this method of assessment, however. No-
where in the statute is there any wording which limits the aggregate of the apart-
ment assessments to the amount which would have been assessed if the condo-
minium had been valued as a whole.'"' Thus, an apartment owner may have
to pay higher taxes because of the separate assessment. In addition to the
method of assessment, the Act treats condominium owners on a par with ordinary

153. Id.
154. IowA CODE § 499B.17 (1973).
155. Id.
156. Id. § 561.
157. Id. § 561.21(3). For a. discussion of the homestead exemption in relation to con-

dominiums see Comment, The Condominium as Homestead Property, 14 HAST. LJ. 320
(1963); 1 ROHAN & RESKIN § 6.04[2:I.

158. Real property tax and special assessments-levy on each apartment.
1. All real property taxes and special assessments shall be levied on each apart-

ment and its respective appurtenant fractional share or percentage of the land,
general common elements and limited common elements where applicable as such
apartments and appurtenances are separately owned, and not on the entire horizon-
tal property regime.

2. Any exemption from tax(:s that may exist on real property or the ownership
thereof shall not be denied by virtue of the registration of the property under the
provisions of this chapter. IowA CODE § 499B.11 (1973).

159. Id. § 499B.11(l).
160. See Berger, The Condomiium-Cooperative Comparison, 11 PRAC. LAW. no. 1, at

37, 38-39 (1965).
161. The separate taxation section of the New York statute contains the following sen-

tence: "In no event shall the aggregate of the assessment of the units plus their common
interests exceed the total valuation of the property were the property assessed as a parcel."
N.Y. REAL PRoP. LAw § 339y (Mceinney 1968).
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home owners by granting to apartment owners all standard tax exemptions, such
as the homestead exemption. 162

4. Common expenses

The Iowa Act contains two additional sections dealing specifically with
payment of the common expenses. The first relieves a mortgagee who has fore-
closed a first mortgage, and his successors in interest, from obligation for any
prior unpaid common expenses. 1' Both taxes and a first mortgage have priority
over the common expenses lien;' 64 if no money is left over for the unpaid com-
mon expenses, the debt is absorbed into the general common expenses to be paid
by all the co-owners, including the acquirer of the foreclosed apartment.' 65 The
second section deals with common expenses owed on an apartment at the time
of a voluntary conveyance.' 6 6 In such a case the grantee assumes the obligation
for the expenses, although after paying the debt he can recover from the grantor.' 6 7

To protect himself from unexpected obligations, the grantee may demand from
the management a statement of the amount owed, and once the statement is
issued the sum due cannot be increased.' 68

5. Partition

To protect the condominium from untimely termination, the statute forbids
apartment owners from suing the other members of the condominium for parti-
tion. 169 This approach is consistent with the requirement that the percentage of

162. For an analysis of tax exemptions and other tax matters as regards condominium
ownership see Anderson, Some Tax Aspects of the Condominium, 1970 U. ILL. L.F. 220
(1970).

163. Common expenses before foreclosure. Where the mortgagee of a first mortgage
of record or other purchaser of an apartment obtains title to the apartment as a
result of foreclosure of the first mortgage, such acquirer of title, his successors and
assigns, shall not be liable for the share of the common expenses or assessments
by the council of co-owners chargeable to such apartment which became due prior
to the acquisition of title to such apartment by such acquirer. Such unpaid share
of common expenses or assessments shall be deemed to be common expenses col-
lectible from all of the apartment owners including such acquirer, his successors
and assigns. IowA ConE § 499B.18 (1973).

164. Id. § 499B.17.
165. Id. § 499B.18.
166. Common expenses after voluntary conveyance. In a voluntary conveyance the

grantee of an apartment shall be jointly and severally liable with the grantor for
all unpaid assessments against the latter for his share of the common expenses up
to the time of the grant or conveyance, without prejudice to the grantee's right to
recover from the grantor the amounts paid by the grantee therefor. However, any
such grantee shall be entitled to a statement from the council of co-owners or its
representatives, setting forth the amount of the unpaid assessments against the
grantor and such grantee shall not be liable for, nor shall the apartment conveyed
be subject to a lien for, any unpaid assessments against the grantor in excess of
the amount therein set forth. Id. § 499B.19.

167. Id.
168. Id.
169. Limitation upon availability of partition-exception as to limitation of parti-

tion by joint ownership.
1. The provisions of chapter 651, relating to partition of real property shall not

be available to any owner of any interest in real property included within a regime
established under this chapter as against any other owner or owners of any interest
or interests in the same regime, so as to terminate the regime.

2. Nothing contained in the chapter shall be construed as a limitation on parti-
tion by joint owners of one or more apartments in a regime as to individual owner-
ship of such apartment or apartments without terminating the regime, or as to own-
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interest in the common elements assigned to one apartment is appurtenant to
that unit.170 Apartment ownership and interest in the common elements are in-
separable, and the co-owner who wants "out" cannot force the
sale of the condominium to get his share of the money. But the restriction
on partition does not apply to individual apartments. 171 A part-owner of a unit
may bring a partition suit against the other part-owners, because the action will
not threaten the existence of the condominium.172  The type of partition avail-
able under the Iowa Act may be open to debate. A provision expressly pro-
hibiting partition in kind is lacking,173 but Rule 278 of the Iowa Rules of Civil
Procedure gives some direction:

Property shall be partitioned by sale and division of the proceeds, unless a party
prays for partition in kind by its division into parcels, and shows that such partition
is equitable and practicable. 17<.:

Common sense dictates that an apartment usually cannot be equitably divided
into parcels. Even to attempt it would be to "seriously affect the tone of the proj-
ect and the value of the owners' investments in their apartments."' 175 Therefore,
it is doubtful that a court in'terpreting the Iowa Act would permit partition in
kind. Nevertheless, an amendment to the statute expressly forbidding such
action would provide condomirum owners a sure safeguard.

6. Removal
While a condominium cannot be terminated through partition, it may be dis-

established through voluntary action of its co-owners.176 An instrument indicat-
ing such intent must be signed by all co-owners and holders of liens. When this
instrument is recorded at the county recorder's office, the condominium is owned
in common, with each co-owner possessing an undivided interest in the whole
property corresponding to his former percentage share of the common elements.' 77

The method of removal outlined in this provision will result in an orderly transi-
tion. However, there appear to be two problems with the removal mechanism
provided by the statute. First, the requirement of 100 percent approval for
termination is unrealistic.' 78  Total compliance really means that each apartment

ership of such apartment or apartments and lands outside the limits of the regime.
Id. § 499B.13.

170. Id. § 499B.7(1).
171. Id. § 499B.13(2).
172. Id.
173. The District of Columbia statute adds the following words to its section on parti-

tion: "Provided, That upon partition of any such individual unit the same shall be sold as an
entity and shall not be partitioned in kind." D.C. CODE ANr. § 5-907 (1973).

174. IowA R. Civ. P. 278.
175. Kerr, Condominium---Statutory Implementation, 38 ST. JoHN's L. Rv. 1, 27 (1963).
176. Removal from provisions of this chapter.

1. All of the apartment owners may remove a property from the provisions of
this chapter by an instrument to that effect, duly recorded, provided that the hold-
ers of all liens affecting any of the apartments consent thereto or agree, in either
case by instruments duly recorded, that their liens be transferred to the percentage
of the undivided interest of the apartment owner in the property as hereinafter
provided.

2. Upon removal of the property from the provisions of this chapter, the prop-
erty shall be deemed to be owned in common by the apartment owners. The un-
divided interest in the properly owned in common which shall appertain to each
apartment owner shall be the percentage of undivided interest previously owned by
such owner in the common area and facilities. IowA CODE § 499B.8 (1973).

177. Id.
178. Seeber, Condominiums in North Carolina: Improving the Statutory Base, 7 WAiE

FoR. L. REv. 355, 365 (1971).
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owner and lienor holds an absolute veto. A figure such as 80 percent would
still require a high degree of unanimity without allowing one dissident to thwart
the plans of everyone else.179 The second problem is a matter of imprecise wording
in the statute. The method of computing each co-owner's undivided interest in
the whole is based on his prior interest in "the common area and facilities."'u s

This computation would be simple if the figure allotted to each co-owner were his
previous percentage of the general common elements. But what of his interest
in the limited common elements? Surely they must be taken into consideration.
Since the purchase price of an apartment reflects the -value of its share of limited
common elements, it would not be fair to a purchaser to consider these same
facilities as part of the general common elements upon termination. The statute
does not explain what the terms "common area and facilities" mean. Because
of this lack of clarity, the developer should devise a formula for the final compu-
tation of percentage interests, taking into account both general common elements
and limited common elements. That formula should then be included in the
declaration, to be used when the condominium is terminated.

7. Resubmission

Just as any existing multi-unit development may be converted into a condo-
minium, a former condominium may be resubmitted to the Horizontal Property
Act. 81 The same procedures for original establishment would presumably be
required for resubmission, because after removal from the Act, the status of a
parcel would be no different from any parcel which had never been submitted to
the statute.

8. Destruction or damage

The requirements for termination of a condominium after damage or destruc-
tion are less stringent than those for voluntary removal.' 8 2  The statute pro-
vides for the council of co-owners to decide within 30 days whether to repair
any damage that has occurred.'8s  If no action is taken within the designated

179. New York requires vote "by at least eighty percent in number and in common inter-
est of the units." N.Y. REAL PROP. LAw § 339t (McKinney 1968).

180. IowA CODE § 499B.8(2) (1973).
181. Removal no bar to subsequent resubmission. The removal provided for in sec-

tion 499B.8 shall in no way bar the subsequent resubmission of the property to
the provisions of this chapter. Id. § 499B.9.

182. Disposition of property-destruction or damage. If within thirty days of the
date of the damage or destruction to all or part of the property, it is not determined
by the council of co-owners to repair, reconstruct or rebuild, then and in that event:

1. The property shall be deemed to be owned in common by the apartment
owners;

2. The undivided interest in the property owned in common which shall apper-
tain to each apartment owner shall be the percentage of undivided interest previ-
ously owned by such owner in the common areas and facilities;

3. Any liens affecting any of the apartments shall be deemed to be transferred in
accordance with the existing priorities to the percentage of the undivided interest
of the apartment owner in the property as provided herein; and

4. The property shall be subject to an action for partition at the suit of any
apartment owner, in which event the net proceeds of sale, together with the net
proceeds of the insurance on the property, if any, shall be considered as one fund
and shall be divided among all the apartment owners in a percentage equal to the
percentage of undivided interest owned by each owner in the property, after first
paying out of the respective shares of the apartment owners, to the extent sufficient
for the purpose, all liens on the undivided interest in the property owned by each
apartment owner. Id. § 499B.16.

183. Id. The majority required to make the decision is specified in the declaration.
Id. § 499B.4(7).
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time, or if a decision is made not to repair, the regime is automatically termin-
ated.1 84 The property is thert owned in common, and any owner may sue for
partition.' 85 Some statutes specify the percentage of destruction to the property
necessary before such a provision goes into effect.180 The Iowa Act avoids the
inevitable difficulties in measuring impairment by calling for council action when
"all or part" of the condominium is ruined, 87 but this solution is not without
flaws. It is technically possible that minor damage ignored by the council or
board of managers could case unwanted automatic termination of the condo-
minium. To avoid this result, the declaration could state a minimum dollar
figure below which damage would not require formal action for 30 days. Such
a provision would certainly be reasonable, since the statute could hardly be con-
strued to allow something as insignificant as a chipped floor tile to cause auto-
matic termination of the condominium. On balance, the Iowa Act provides an
orderly approach to the question of repair and reconstruction.188

III. LITIGATION IN OTHER JURISDICTIONS

The Iowa Horizontal Property Act has been in effect for more than a decade,
and as yet no court decisions construing it have been reported. The same holds
true for enabling statutes in many other states, because most areas have not
bad long-term experience with functioning condominiums.' 89 Most of the poten-
tial problems of condominiums pertain to the operation of a complex, 190 and the
current "condo craze" is still largely devoted to the planning and establishment of
developments.' 9 ' The majority of lawsuits on this subject have arisen in those
jurisdictions where condominium activity has existed for several years.' 92 Most
of the litigation has occurred hi Florida; the other states reporting condominium
cases have each had only a few decisions.' 93 At this point it is difficult to spot
any trends among the courts, because the actions have dealt with a wide variety
of issues. Due to this diversity, the following analyses have been grouped into
five rather loose categories primarily for the sake of convenience, not because
the holdings of the cases indicate any strong patterns of judicial decisions. It
is hoped that an analysis of the cases in other jurisdictions will point out
some potential legal problems fin condominium use and suggest means of avoid-
ing them.

184. Id. § 499B.16(1).
185. Id. § 499B.16(4).
186. See 1 ROHAN & RESKIN § 8.03.
187. IowA CODE § 499B.16 (1973).
188. For analyses of various conceptual problems concerning damage and destruction of

a condominium see Rohan, Drafting Condominium Instruments: Provisions for Destruction,
Obsolescence and Eminent Domain, 65 CoLUM. L. REv. 593, 595-603 (1965); Note, Ob-
servations on Condominiums in Ind,*ana: The Horizontal Property Act of 1963, 40 IND. L.J.
57, 71-73 (1964); Comment, The South Dakota Condominium Act: Problems of Termina-
tion, Obsolescence, Eminent Domain, and Repair, 15 S.D.L. Rtv. 423, 429-32 (1970).

189. Note, Real Property-Georgia's Apartment Ownership Act-Its Scope Analyzed in
View of Emerging Condominium Litigation in Other Jurisdictions, 23 MERcER L. REv. 405,
407 (1972).

190. Hennessey, Practical Problems of Residential Condominium Operation, 2 CONN. L.
REv. 12 (1969).

191. See text accompanying notes 1-2 supra.
192. Note, Real Property-Georgia's Apartment Ownership Act, supra note 189, at 407.
193. See notes 192-312 and accompanying text.
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A. Status of Property Rights

1. Contiguity
The Horizontal Property Act of Puerto Rico,194 like the Iowa Act, is silent

on the question of whether parcels of land in a condominium must be contiguous.
This was precisely the issue when a developer in Puerto Rico sought to include
a noncontiguous parking lot as a common element of a project. The Registrar
of Property refused to allow the necessary documents to be filed and the developer
sued.195 The Supreme Court of Puerto Rico ruled that the parking area was a
valid part of the condominium since it was vital to the property's enjoyment.' 06
Should such a case arise in Iowa, the developer's attorney could contend that
since several buildings in an "integral" complex may be part of one condo-
minium,'1 7 the same standards should apply to multi-parcel developments. In
addition, a policy argument should be made on the reasonableness of uniting the
parcels in question into one condominium.19s

2. Leaseholds

Two cases have interpreted possible effects of establishing all or part of a hori-
zontal property regime on leased land. 99 A Florida decision dealt with a condo-minium that included parcels of both leasehold and fee simple interest. 20 0  The
development was established with dwelling units on fee simple land and a recre-
ation area on a parcel leased to the condominium association for 99 years. 20 ,

The declaration defined the leasehold as "condominium property" and part of
the common elements.2 0 2 Apartment deeds contained a provision conveying an
undivided interest in the recreation area for the term of the lease.20 3 When the
developer sought to bring apartment owners into separate lease agreements for
the recreation area, requiring $150 rental per year, a number of them sued to
have the leases nullified and the recreation land declared to be fee simple
condominium property.20 4 The Florida court held that the fee simple land and
the leasehold could legally be united as one regime, since this arrangement did
not violate the Condominium Act.20 5  Thus the recreation area would remain
part of the common elements as an estate for years. 20 6 On the other hand, indi-
vidual leases of the recreation area were invalid, because the developer no longer
held any possessory interest in the parcel.207  A similar arrangement is not
anticipated by the Iowa Act, although it does permit both leasehold and fee
simple regimes. 20 8  However, in light of the flexibile nature of the statute, there

194. P.R. LAws ANN. tit. 31, §§ 1291-93 (1967).
195. Castle Enterprises, Inc. v. Registrar of Property, 87 P.R.R. 738 (1963).
196. Id. at 741-42.
197. IowA CODE § 499B.2(9) (1973).
198. The policy arguments are discussed in more detail in 1 ROHAN & RESKmN § 16.0311].
199. Ackerman v. Spring Lake of Broward, Inc., 260 So. 2d 264 (Fla. Dist. Ct. App.

1972); State Say. & Loan Ass'n v. Kauaian Dev. Co., 50 Hawaii 540, 445 P.2d 109 (1968).
200. Ackerman v. Spring Lake of Broward, Inc., 260 So. 2d 264, 265 (Fla. Dist. Ct.

App. 1972).
201. Id. at 265.
202. Id.
203. Id.
204. Id.
205. Id. at 266. See FLA. STAT. ANN. §§ 711.01-.23 (Supp. 1973).
206. 260 So. 2d at 266.
207. Id.
208. IowA. CoDE § 499B.2(7) (1973).
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is no reason why a sensible combination of the two would not qualify as a
condominium.

The status of estates was also at issue in a wide-ranging decision, State Sav-
ings and Loan Association v. Kauaian Development Co.209 The Supreme Court
of Hawaii held, inter alia, that a leasehold regime is not destroyed under the
doctrine of merger of estates when the developer acquires the land in feesimple.210 The reason for abandoning the common law doctrine in this case was
that during the period between the recording of the declaration and the acquisi-
tion of fee simple interest, the developer had entered into many individual con-
tracts for the sale of apartments. 211 The court did not want to adhere to an
ancient property concept just for the sake of tradition if that would "defeat the
legally enforceable rights the purchasers obtained by virtue of their contracts." 212

An Iowa court would probably come to a similar ruling on this issue, because
the Supreme Court has held that the doctrine of merger of estates will not be
applied by an equity court if there is a reason for keeping the estates separate. 213

An obvious reason for not applying the doctrine would be to avoid frustrating
the goals of the Horizontal Property Act.

B. Governmental Regulation
1. Zoning

The question of whether a condominium may be excluded from an area zoned
to permit apartments was raised in a New Jersey case. 214 Municipal authorities
attempted to enforce an ordinance which required single ownership to meet its
definition of "garden apartment. '215 The plaintiff building-owner contended
that form of ownership was not a valid classification under the New Jersey en-
abling legislation for municipal zoning.216 The court agreed and ruled that the
defendant borough could not exclude the condominium from the "garden apart-
ments" zone.21 7 The court reasoned:

We conclude that the word "use" as contained in the statute ... does not refer to
ownership but to physical use of lands and buildings. A building is not "used"
as a condominium for purposes of zoning.218

The New Jersey court would not allow the municipality to claim the zoning
power as a basis for restricting lawful property ownership options.2.19  The rele-
vant wording in Iowa's enabling legislation 220 is virtually the same as that con-
strued in the New Jersey decision.221 That fact and the inherent soundness of
the decision make it safe to predict a similar ruling if the issue should arise in
Iowa.

209. State Sav. & Loan Ass'n v. Kauaian Dev. Co., 50 Hawaii 540, 445 P.2d 109 (1968).
210. Id. at 554-55, 445 P.2d at 120.
211. Id.
212. Id.
213. Freier v. Longnecker, 227 Iowa 366, 371, 288 N.W. 444, 447 (1939).
214. Bridge Park Co. v. Borouga of Highland Park, 113 N.J. Super. 219, 220-21, 273

A.2d 397, 397-98 (App. Div. 1971).
215. Id. at 220-21, 273 A.2d at 398.
216. Id. at 221, 273 A.2d at 398. See N.Y. STAT. ANN. § 40:55-30 (1967).
217. Bridge Park Co. v. Borough of Highland Park, 113 NJ. Super. 219, 221-22, 273

A.2d 397, 398-99 (App. Div. 1971).
218. Id. at 222, 273 A.2d at 398-99.
219. Id. at 222, 273 A.2d at 399.
220. IowA CODE § 414.1 (1973).
221. See Bridge Park Co. v. Borough of Highland Park, 113 NJ. Super. 219, 221,

273 A.2d 397, 398 (App. Div. 1971).

[Vol. 59



2. Environmental protection

In a 1972 decision 222 the California Supreme Court ruled that a condominium
planned for a mountainous region might have a significant impact on the environ-
ment, 22 3 and therefore the procedures of the state's Environmental Quality Act224

would have to be considered.2 25  While the statutory technicalities interpreted
in the case are relevant only in California, the decision points out the necessity
for environmental considerations in any prior construction project. Iowa has
no comprehensive environmental protection act as yet. However, such legislation
is inevitable, and environmental impact statements may some day be a routine
aspect of condominium planning. In the meantime, the developer's attorney
should be prepared to cope with local regulations on sewage discharge, smoke
emission, and other ecological concerns.

3. Blue Sky Laws

Whether transactions for the sale of condominium units fall within the scope
of securities regulation was at issue in a recent New Jersey case. 226 When owners
of an apartment building made plans to convert it into a condominium, the tenants
brought an action to protect their rights.227 The court held, inter alia, that the con-
version was not a securities transaction under New Jersey's Uniform Securities
Law.2 2 8 The holding was limited in its scope, however, for the court distinguished
these condominiums "for residential purposes" from "income-generating types
of securities. ' 229 The court did not assert that all condominium dealings would
be similarly exempt. In fact, it has been suggested that developments which
feature an income-generating rental agency or rental pool will be subject to
Blue Sky Laws.2 30

C. Liens

1. Priority of liens

In addition to its ruling on merger of estates, 231 the Hawaii court in State
Savings & Loan Association v. Kauaian Development Co. addressed the question
of priority of liens.23 2  The court held that in light of the overall objectives
of the Horizontal Property Regimes Act 2 33 the executory contracts made by the
developer for sale of individual apartments created property rights superior to
those of a subsequently executed construction loan mortgage when the mortgagee

222. Friends of Mammoth v. Board of Supervisors, 8 Cal. 3d 247, 502 P.2d 1049, 104
Cal. Rptr. 761 (1972).

223. Id. at 271-72, 502 P.2d at 1065, 104 Cal. Rptr. 777.
224. CAL. PuB. Rus. CODE §§ 21000-174 (West Supp. 1973).
225. Friends of Mammoth v. Board of Supervisors, 8 Cal. 3d 247, 262, 502 P.2d 1049,

1059, 104 Cal. Rptr. 761, 771 (1972).
226. Maplewood Village Tenants Ass'n v. Maplewood Village, 116 NJ. Super. 372, 374,

282 A.2d 428, 429 (Ch. 1971).
227. Id. at 374-75, 282 A.2d at 429-30.
228. Id. at 379-80, 282 A.2d at 432. See N.Y. STAT. ANN. 49:3-47 to -76 (1970).
229. Maplewood Village Tenants Ass'n v. Maplewood Village, 116 N.J. Super. 372, 379,

282 A.2d 428, 432 (Ch. 1971).
230. See generally Rohan, The Securities Law Implications of Condominium Marketing

Programs Which Feature a Rental Agency or Rental Pool, 2 CONN. L. Rav. 1 (1969).
231. See notes 209-13 supra and accompanying text.
232. 50 Hawaii 540, 552-56, 445 P.2d 109, 118-21 (1968).
233. HAWAII REv. STAT. §§ 514-1 to -55 (1968).
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had knowledge of the contracts. 234 The court felt that the savings and loan
association could have easily obtained subordination agreements from the unit
purchasers as a condition of funding construction. 235 Such a step would protect
the purchasers by keeping them informed of their rights and obligations. 23 6 Since
the Iowa Act does not address itself specifically to this issue, effective pleading
should stress the reasoning of the Hawaii court: "it would be unconscionable for
a lending institution to assume that it could ignore pre-existing contracts rights. ''2aT

.2. Mechanics' liens

Another issue in State Savings was whether mechanics' and materialmen's
liens can attach to the interests of an individual apartment owner.2 38  Since the
Hawaii statute2 39 was vague on this specific question, the court examined the
overall status of condominium units.240  The judges found that an apartment
must be treated like any other individual structure, and this fact led to the conclus-
ion that mechanics' and materialmen's liens could attach to a unit purchaser's
equitable interest. 241 The inductive reasoning used by the Hawaii court would
be unnecessary if a similar case should arise in Iowa. The Iowa Horizontal
Property Act specifically states that after the regime has been established, liens
may be created only against Individual apartments and not against the whole
property.2 42  The Iowa Act also answers a question addressed in a Colorado
case. 243  Without a precise directive from the Colorado Condominium Owner-
ship Act, 244 the court held that a subcontractor who had received a proportionate
share of his claim for labor and materials from each of five unit owners was
entitled to a claim against the remaining unsold units for the unpaid balance
of the lien.245  The Iowa Act expressly permits both individual satisfaction of
part of a lien and enforcement of the unpaid balance.2 46  Thus, a similar dispute
in Iowa would clearly be resolved in favor of the lienor.

D. Developers and unit owners

1. Promoter as fiduciary

Three Florida cases illustrate: how unit purchasers can fall prey to unscrupu-
lous developers while the courts sit helpless to remedy the abuses. The first of
these was Fountainview Association v. Bell,2 47 in which developers incorporated
the unit owners' association before any units were sold and then entered into

234. State Say. & Loan Ass'n v. Kauaian Dev. Co., 50 Hawaii 540, 553, 445 P.2d 109,
119 (1968).

235. Id.
236. Id.
237. Id.
238. Id. at 559-60, 445 P.2d at 122-23.
239. HAWAII RPv. STAT. §§ 514-1 to -55 (1968).
240. 50 Hawaii at 559-62, 445 P.2d at 122-23.
241. ld. at 560, 445 P.2d at 123.
242. IowA CODB § 499B.12(1) (1973).
243. Plateau Supply Co. v. Bison Meadows Corp., 500 P.2d 162 (Colo. Ct. App. 1972).
244. COLO. REv. STAT. ANN. §§ 1:18-15-2 to -5 (Cum. Supp. 1969).
245. Plateau Supply Co. v. Bison Meadows Corp., 500 P.2d 162, 166-67 (Colo. Ct. App.

1972).
246. IowA CODE § 499B.12(2) (1973).
247. Fountainview Ass'n v. Bell, 203 So. 2d 657 (Fla. Dist. CL App. 1967), cert. denied,

214 So. 2d 609 (1968).
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transactions on behalf of the corporation. 248  By the time units were sold to
individual purchasers, the owners' association was bound by conveyances and
leases of land with the individual developers, and by third-party management
contracts.249  When the apartment owners took over the corporate association,
they sued the developers to recover the alleged unconscionable profits and ex-
cessive fees which they were paying.250 The plaintiffs contended that the devel-
opers had a fiduciary obligation toward prospective buyers. 251  The court held
in favor of the developers on the rationale-first expressed in Lake Mabel
Development Corporation v. Bird252 -that at the time of the transaction all
members of the corporation had full knowledge of the facts.2 53

Fountainview was cited as precedent in Wechsler v. Goldman,254 decided one
year later. In a similar series of transactions, apartment owners found them-
selves bound to a 99 year lease of a recreation area.255  When the owners sued
to have the excessive rent .reduced, the court pointed out that all of the plaintiffs
knew of the lease at the time they closed their purchase contracts.2 56  The
court went on to say:

It is not without some reluctance that we hold the plaintiff condominium asso-
ciations do not have a cause for relief against the claimed exorbitant lease rental
obligation imposed on them while both lessor and lessee were owned or con-
trolled by the promoters.257

A third case of self-dealing was Riviera Condominium Apartments, Inc. v.
Weinberger,258 in which the developers as directors of the incorporated owners'
association paid themselves, as developers, a $7500 management fee two weeks
before the unit owners took control of the corporation.2 59 Once again the devel-
opers sucessfully defended themselves when sued by the apartment owners, 2 60

and the court quoted the Wechsler court's call for legislation to prevent such
unfair dealings. 261 The next year, 1971, Florida's legislature heeded the cries for
reform and added two new provisions to the Condominium Act. 2612  One allows
any original contracts for management, maintenance, or operation of the condo-
minium to be cancelled at any time after the unit owners assume control.203

The other requires full disclosure of all contracts, leases, and encumbrances
prior to the sale of an apartment. 234  The Iowa General Assembly should take
a careful look at these amendments. 265  In light of Florida's experience, there

248. Id. at 658.
249. Id.
250. Id.
251. Id.
252. 99 Fla. 253, 257, 126 So. 356, 358 (1930).
253. See id. at 658-59. The rule established in Bird was thus made applicable to non-

profit condominium owners' associations under the Condominium Act.
254. 214 So. 2d 741, 744 (Fla. Dist. Ct. App. 1968).
255. Id. at 741-42.
256. Id. at 744.
257. Id.
258. 231 So. 2d 850 (Fla. Dist. Ct. App.), cert. denied, 238 So. 2d 424 (1970).
259. Id. at 851.
260. Id.
261. Id. See Wechsler v. Goldman, 214 So. 2d 741, 744 (Fla. Dist. Ct. App. 1968).
262. FLA. STAT. ANN. §§ 711.13, .24 (Supp. 1973).
263. Id. § 711.13.
264. Id. § 711.24.
265. For a full discussion of the Florida experience, including a critique of the new statu-

tory provisions see Note, Florida Condominiums-Developer Abuses and Securities Law Im-
plications Create a Need for a State Regulatory Agency, 25 U. FLA. L. RaV. 350 (1973).
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is a need to protect the prospective buyer. Appropriate amendments to the Hor-
izontal Property Act could prevent the occurrence of some of these developer
abuses in Iowa.

2. Contro? after takeover by unit owners

Although the courts in Fountainview, Wechsler, and Riviera could not find the
means to void agreements made for the owners' association before units were
sold, such an invalidation was ordered when another Florida case presented a
more extreme situation.266 I that case, the developers shackled the owners'
association with long-term management contracts before any units were sold.267

Upon purchase of the units, the new owner sued to have the contracts cancell-
ed. 208  The court decided in favor of the plaintiffs, because the contracts were
so comprehensive that they effectively stripped the unit owners of any control over
their association. 209 In the eyes of the court, this was contrary to the purposes
of the Condominium Act, which delegates control of operations to the owners'
association.270 The Iowa Act does not have a provision which specifically dele-
gates management control to the council of co-owners, but that should not pre-
vent an Iowa court from following this Florida decision. The Horizontal Prop-
erty Act as a whole clearly delegates the authority to the apartment owners, and
a developer who seeks to usurp that control will be in violation of the purposes
of the statute.

3. Implied warranty and damages

Decisions in three states suggest what kind of warranty an apartment pur-
chaser may expect, who may be held responsible for defects, and what damages
may be awarded. In a 1972 decision, 27

1 a Florida court held a developer liable
to an apartment owner for defects in a built-in air conditioning system.272  In
its judgment the court declared that implied warranties of fitness and merchant-
ability extended to the purchase of new condominiums in the state.273 Since
the air conditioning system was part of the realty, this conclusion was not based
on the Uniform Commercial Code.274 Instead, the court engaged in a lengthy
analysis of decisions in other states pertaining to the sale of new homes.27 5 The
judgment, then, was based on what was felt by the court to be the prevailing
law in this country.

In an Illinois case, 270 plaintilf apartment owners sought to join a savings and
loan association as a co-defendant with the developer in an action which arose
because of substantial structural defects in the condominium.27 7  The issue on
appeal was whether the savings and loan, by virtue of an inspection of the prem-
ises which it made for its own benefit, was liable to the unit purchasers for the

266. Point East Management Corp. v. Point East One Condominium Corp., 258 So. 2d
322, 324-25 (Fla. Dist. Ct. App. 1972).

267. Id. at 323.
268. Id.
269. Id. at 324.
270. Id. at 324-25. See FLA. STAT. AN. §§ 7.11.03(2), 711.03(12), 711.12(1) (Supp.

1973).
271. Gable v. Silver, 258 So. 2d 11 (Fla. Dist. Ct. App.), afj'd, 264 So. 2d 418 (1972).
272. Id. at 12, 18.
273. Id. at 18.
274. Id. at 14, 17-18.
275. Id. at 14-17.
276. Callaizakis v. Astor Dev. Co., 4 MII. App. 3d 163, 280 N.E.2d 512 (1972).
277. Id. at 164, 280 N.E.2d at 513.
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defects.2 78  The court held that the savings and loan was not so closely involved
with the development of the project that its actions resulted in any liability to
apartment buyers.27 9 In other words, the inspection implied no warranty from
the savings and loan to the purchasers.

A third case dealt with the consequences of finding the developer liable.2 °

Here a Tennessee court found it reasonable to award cost-of-replacement dam-
ages to an apartment owner whose air-conditioning ducts failed to meet contract
specifications. 28 1  While not based on an implied warranty theory,282 the decision
indicates that the reasonable expectations of condominium purchasers will be
afforded judicial protection. In fact, the thrust of the three cases is that
courts have little trouble in equating the rights of condominium ownership with
the rights connected with more traditional real property interests. Thus, pro-
spective apartment buyers may feel confident that all the principles of warranty
and liability established with regards to other forms of realty and building con-
struction will apply to the new horizontal property.

4. Real party in interest

In the preceding cases we have seen that apartment owners may sue the devel-
oper for defects in construction. In a California decision the issue was whether
an incorporated owners' association had standing to sue on behalf of the unit
owners. 2 3  Although the developer's alleged negligent landscaping caused dam-
age to part of the common area, the court held that the apartment owners, and
not their management association, were the real parties in interest.28 4 The reason
given for this ruling was that while the association is responsible for effectuating
repairs, the costs are passed on to the owners in the form of maintenance assess-
ments. 2 5  Therefore, it is the owners who stand to gain by a judgment against
the developer. In Iowa this issue could conceivably reach a different resolu-
tion. The Iowa Act empowers an owners' association both to foreclose common
expenses and to sue for a money judgment for unpaid common expenses. 28 6  A
court might interpret this as statutory authorization of standing to sue on behalf
of apartment owners in other instances as well.

E. Internal operations

The purchase of a condominium apartment involves acceptance of the declara-

278. Id. at 164-65, 280 N.E.2d at 513-14.
279. Id. at 169-71, 280 N.E.2d at 517-18.
280. Edenfield v. Woodlawn Manor, Inc., 462 S.W.2d 237, 238-39 (Tenn. Ct. App.

1970).
281. Id. at 242.
282. The purchase contract for the apartment stated that it would be built "in strict ac-

cordance with plans and specifications" prepared for the project. The plaintiff was suing for
breach of contract. Id. at 238.

283. Friendly Village Community Ass'n, Inc., No. IV v. Silva & Hill Const. Co., 31
Cal. App. 3d 220, 223-25, 107 Cal. Rptr. 123, 125-26 (1973).

284. Id. at 225, 107 Cal. Rptr. at 126.
285. Id.
286. IowA CODE § 499B.17 (1973). The wording of this provision's last sentence may

be interpreted as not giving an owners' association standing to sue for a money judgment,
since it only states that a suit "shall be maintainable." By whom is not specified. However,
the placement of this sentence indicates its interrelation with the rest of the provision. It is
thus reasonable to conclude that the intent is for either the owners or their representative
(the association) to have standing to sue.
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tion as the governing law of the condominium. 287 The actual rules it contains
in any given instance will depend largely upon the nature of the complex, but
in all cases owners and management are expected to abide by the declaration
in good faith. However, as in any field of human activity, there will inevitably
be disputes within the condominium. Most of them will be resolved internally,
but a few will reach the courts. The following represent some of the first appellate
decisions involving the operation of condominiums.

1. Rights and duties of managers
In a recent case, the Montana. Supreme Court faced a situation in which several

years of strife and repeated lawsuits between co-owners and association directors
had led to overall failure in ihe operation of a condominium. 288 While the
remedy for the situation at hand was the appointment of a receiver to manage
the condominium,280 the court also dealt with the broader question of who must
pay for unauthorized improvements to the condominium.28 0 It was found that
certain directors of the management association had ordered the building of a
sundeck, when they were only authorized to provide for maintenance and re-
pairs. 201 The court remanded the case for further factual determination on this
matter, but with instructions that the responsible directors would have the burden
of proving the construction to be in the nature of general repairs.20 2 If this could
be established, the apartment owners would be assessed an equitable share of the
costs; otherwise, the directors would have to pay the total amount. 2 3 This case
illustrates the importance of strictly delineating the powers of the managers, wheth-
er they be appointed or elected. The bylaws should spell out precisely how
much can be spent without approval of a majority of co-owners, indicate who
may authorize expenditures, and specify the legitimate areas of spending. If
the provisions are clear, a court will abide by them. For instance, a New York
court20 4 has held that where a condominium's bylaws authorized the board of
managers to spend up to $5,000 for "additions, alterations or improvements" with-
out approval of the owners, the expenditure of $500 for a basketball court was
reasonable and lawful.2

9
5 The court further declared that the bylaw was valid

on its face even though it might at some time be applied arbitrarily or illegally.298

Another decision honoring a declaration's provisions was handed down in the
Florida case of Sterling Village Condominium v. Breitenbach,2 97 which involved
an apartment owner who had substituted glass jalousies for the screens on his

287. Each individual apartment deed must contain at least two references to the declara-
tion and a figure showing the percentage of undivided interest in the common elements,
which are described in the declaration. See IowA CODE § 499B.5 (1973). These items and
the totality of provisions in the Horizontal Property Act clearly establish the declaration, in-
cluding bylaws, as the law of the condominium.

288. Thisted v. Tower Management Corp., 147 Mont. 1, 4-7, 409 P.2d 813, 815-17
(1966).

289. Id. at 20, 409 P.2d at 824.
290. Id. at 16-19, 409 P.2d at 822-23.
291. ld.
292. Id. at 19-20, 409 P.2d at 823-24.
293. Id.
294. Amoruso v. Board of Managers of Westchester Hills Condominium, 38 App. Div. 2d

845, 330 N.Y.S.2d 107 (1972).
295. Id. at 846, 330 N.Y.S.2d at 109.
296. Id.
297. Sterling Village Condominium, Inc. v. Breitenbach, 251 So. 2d 685 (Fla. Dist. Ct.

App.), cert. denied, 254 So. 2d 789 (1971).
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porch-a limited common element. 208  This act was in defiance of an article
in the declaration which forbade substantial alterations to the common elements
without consent of the owners' association.290  Since the association had earlier
refused permission to remodel, it sued to have the balcony returned to its original
condition. The court found the alteration to be substantial, and the defendant
was ordered to obtain consent or restore the screens.2 00 The court felt that the
managers had acted well within the scope of their authority, and that no individ-
ual should "be permitted to disrupt the integrity of the common scheme .... ",301

The same policy of upholding the management's right to govern remodelling was
espoused in a subsequent Florida decision, 30 2 where the actions of an owners'
association were found to be consistent with a valid article in the declaration. 303

The association had granted permission for one owner to enclose his balcony,
and another sued to enjoin the construction. 30 4 Technical interpretation of a sec-
tion in Florida's Condominium Act would have permitted a contrary holding,
but the court chose to read the provision as relied upon by the association, and
the injunction was denied.30 5

The four cases analyzed here have interpreted the rights and obligations of
condominium management entities. If one lesson emerges from the decisions, it
is that condominium instruments should be as precise as possible with regards
to what may be done, what must be done, and what may not be done by both
owners and managers. The courts are willing to enforce lucid and reasonable
provisions; thus in the drafting of documents, an ounce of prevention is an im-
portant commodity.

2. Liability

An important California case, White v. Cox,30 dealt with a tort suit by an
apartment owner against the owners' association. 307  The plaintiff had been in-
jured by tripping on a negligently maintained sprinkler in the comon area of
the condominium.308  In its analysis, the court established: (1) that the asso-
ciation was a legal entity separate from the unit owners and association members,
and (2) that the individual members of the association had no direct control
over its operations.300 Because of these considerations, the court held that the
owner did not share responsibility as a principal in the negligence.310 There-
fore, the suit could be maintained, and a judgment could be obtained against
the condominium and the owners' association.31' While the decision in White
v. Cox settled the question of whether an owners' association is a separate legal

298. Id. at 686.
299. Id.
300. Id. at 688.
301. Id.
302. Vinik v. Taylor, 270 So. 2d 413 (Fla. Dist. Ct. App. 1972).
303. Id. at 417.
304. Id. at 414-15.
305. Id. at 416-17.
306. 17 Cal. App. 3d 824, 95 Cal. Rptr. 259 (Ct. App. 1971).
307. Id. at 825, 95 Cal. Rptr. at 259.
308. Id.
309. Id. at 829-30, 95 Cal. Rptr. at 262-63. The tests had been defined in a tort suit by

a labor union member against his union, which was organized as an unincorporated associa-
tion. See Marshall v. International Longshoremen's & Warehousemen's Union, 57 Cal. 2d
781, 786-87, 371 P.2d 987, 990-91, 22 Cal. Rptr. 211, 214-15 (1962).

310. White v. Cox, 17 Cal. App. 3d 824, 829-30, 95 Cal. Rptr. 259, 262-63 (Ct. App.
1971).

311. Id. at 831, 95 Cal. Rptr. at 263.

1973] NOTES



.OWA LAW REVIEW

entity, it left unanswered the matter of how any judgment was to be satisfied.
What would be the liability of each owner if there were no insurance? What
if the insurance does not cover the total judgment? It has been proposed that
the best assurance of consistency in future decisions and the best protection of
individual owners would be a statutory provision regarding tort suits and tort
liability.31 2 In the absence of legislation, insurance for the condominium is of
utmost importance.

F. Future Litigation

Condominium litigation is still in its infancy. As the vast numbers of new
condominium projects experience the transition from establishment to operation,
lawsuits will multiply. While developers and apartment buyers may find such
a prospect distasteful, the field of condominium law will greatly benefit from
future judicial decisions. There are many theoretical questions which can only be
treated in terms of specific fact situations, and the courtroom will provide a
forum from which the answers will emerge.

IV. CONCLUSION

This Note has undertaken to describe the present legal climate for condo-
miniums in Iowa. Analysis of the Horizontal Property Act has demonstrated
that it provides a satisfactory statutory base, clearly establishing a real property
interest in apartment units. At the same time, the Act is vague in many of its
provisions, allowing great flexibility, but also placing great demands on a devel-
oper's attorney to anticipate a host of potential difficulties. Condominium litiga-
tion in other jurisdictions has been summarized to assist in identifying and pre-
venting possible problems. This case law summary has highlighted many of the
numerous issues connected with setting up and operating a condominium. How-
ever, the solutions are not as easy to identify. New legislation may be needed
in certain instances, and some. controversies will surely require adjudication.
But undoubtedly the most expedient means of problem-solving is the imaginative
drafting of condominium instruments. The primary conclusion which emerges
from the various analyses set out in this Note is that the importance of the
declaration and bylaws cannot be over-emphasized. Careful planning is the most
essential factor in successful establishment and operation of condominiums in
Iowa and every state.

The condominium is looming on the Iowa horizon. Current initiatives to pre-
serve farm land313 are an indication that someday soon the land for a new house
may be scarce and prohibitively expensive. People will still want a home of their
own, however, and maintaining a system of convenient and manageable apart-
ment ownership will be a key to meeting their demands.

312. Note, White v. Cox: Tort Actions Against the Condominium Association-Impli-
cations for the Individual Owner, 8 CALIF. W.L. R'Ev. 536, 543-46 (1972). For further
analyses of White v. Cox see Note, Condominiums-Member of Unincorporated Association
of Condominium Owners Permitted io Bring Personal Injury Action Against Association for
Negligent Maintenance of Common Areas, 40 FORDtHAM L. REv. 627 (1972); Recent Cases,
Torts-Condominiums-Condomiium Unit Owner Has Standing to Sue Unincorporated
Unit Owners' Association for Injuries Inflicted Because of the Association's Negligence,
25 VAN. L. REv. 271 (1972).

313. Des Moines Register, Sept. 11, 1973, 1, at col. 8.
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