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TRIBUTE TO THE 50TH VOLUME OF
THE CREIGHTON LAW REVIEW

“The only true wisdom is knowing you know nothing.”
This statement, attributable to Socrates, has guided me since my

undergraduate philosophy classes.  To me, this statement is about be-
ing centered, yet humble; never letting our egos interfere with our in-
nate ability to continue to learn throughout our lives.  My involvement
with the Creighton Law Review was, and still is, a big part of this
lifelong process for me.

Congratulations to the Creighton Law Review, and all of its staff,
for a grand 50 years!

I was humbled and honored to serve as Editor in Chief of Volume
35 of the Creighton Law Review.  Undoubtedly, my decision to partici-
pate in the law review was one of the best decisions I ever made.  In
hindsight, however, I am not sure I was fully prepared for the commit-
ment and effort required of such a student-run organization, espe-
cially an organization with the high standards of the Creighton Law
Review.  At the same time, I was also unprepared for the assistance
and teamwork I would be exposed to, on such a grand scale, by being
part of such a great group of people.  Being open to new truths in-
cludes being open to the assistance and ideas brought forth by others
around us.  There is no doubt that Volume 35 would not exist without
the efforts of each and every author, editor, and staff member on our
team.  In my biased opinion, some of the best minds ever coming out of
Creighton.  I am proud to have known them, and enjoy following their
successes in life.

During my time on the law review, I continued to grow and learn
in unexpected ways: learning from the authors and content of articles
and casenotes written, from the process of editing a quality law re-
view, and, as noted above, from the great staff who produced Volume
35.  In my experience, each article and casenote brought its own chal-
lenges and learning opportunities.  I often felt we became experts on
the topic at hand through the process of editing and spading the par-
ticular article or casenote.  To this day I am reminded of my experi-
ence and the skills I developed on law review, as I continue to write,
rewrite, rewrite, and rewrite my documents, always seeking excel-
lence.  I will not disclose the number of rewrites of this brief tribute—
it is just another reminder that I really know nothing.

My experiences on law review have continued to guide me
throughout my legal career.  I continue to seek improvement in all
that I do, and continue to seek knowledge from those around me.  I
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would like to express my sincere thanks to the Creighton Law Review
for the opportunities afforded me because of these experiences, but
more importantly, I want to offer my robust congratulations on an-
other huge milestone.  Fifty years—Go Bluejays!

Richard D. Vroman,
Creighton Law Review Editor in Chief

Volume 35: 2001-2002
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TRIBUTE TO THE 50TH VOLUME OF
THE CREIGHTON LAW REVIEW

True to the style of I’m sure many Editors in Chief who came
before me, I am still contributing to the Creighton Law Review long
after I have graduated from the Creighton University School of Law.
Ironically, after spending the past year reaching out to past Editors in
Chief—no, begging past Editors in Chief—to submit a short tribute in
honor of the fiftieth year, I of course did not take the time to write my
own tribute until the final days of my preparation for the bar exam.
It’s a strange feeling; I have spent endless hours editing hundreds of
pages of law review articles for the last year, but could not get myself
to write a two page reflective tribute until the most inopportune time.
So to all the past Editors in Chief who have submitted a tribute about
your time leading the Creighton Law Review over the last fifty years,
thank you again.  While we may drag our feet because of how busy life
can get, these tributes are truly an amazing contribution to recognize
past achievements and make future Creighton Law Review members
smile decades to come when they look back on these reflections.

The fiftieth volume of the Creighton Law Review was an incredi-
bly successful year led by some of the hardest working individuals
with whom I have ever had the pleasure to work.  The 2016-2017
Board of Editors led this effort to publish tributes similar to the 1991-
1992 Board, which published tributes from the first twenty-five
volumes.  Side note: reading those tributes from the early days, when
the Law Review was located in essentially a hut connected by a small
hallway to the actual Law School, the members typed and re-typed
every single draft of every manuscript on a typewriter (shout out to
today’s Track Changes), the Law Review had smaller membership
numbers and fewer editions, the first Symposium hosted ten years
ago, and so on, was one of my favorite memories as Editor in Chief.
No matter how far back, each Editor in Chief shared a common
thread: they worked long hours, had the notion that it is who we work
with that matters, and knew that the skills of precision and thought-
ful analysis taught by being on the Law Review are what last for years
as a practicing attorney.  I recommend that any member of the Creigh-
ton Law Review should read some of these past tributes.

Back to the fiftieth volume.  We had great membership numbers
this year, published articles on many different topics, and hosted one
of the most successful Symposiums yet with almost four hundred at-
torneys attending our Symposium in March of 2017.  We also began to
create a database of all past members of the Creighton Law Review
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with hopes that there can one day be an easily accessible way to email
all Creighton Law Review alumni at once.  In honor of the fiftieth an-
niversary of the Loving v. Virginia decision, we partnered with Profes-
sor Palma Strand, the 2040 Initiative, and the Werner Institute to
publish numerous reflective essays discussing the demographic
changes of our times and the impact this has on the law and politics.
We hosted a reception in honor of the 50th anniversary of the Creigh-
ton Law Review, where we presented Professor Ronald Volkmer, the
Law Review’s first Editor in Chief and faculty advisor from volumes
two through forty-nine, with an award.  We hosted publication parties
and other events with current members throughout the year to get out
of the law review suite and celebrate the accomplishments of fellow
members.  We even got a new printer in the suite, but still wait for
what feels like an hour to sign in to the old computer in there in order
to print anything.  I’ve realized law students will wait as long as it
takes for free printing.

There were many days during my time as Editor in Chief where I
did not eat lunch until 4:00 in the afternoon.  My days were always
fast paced, as I ran up and down the stairs in the law library to talk to
our faculty advisor, professors for whom we were publishing articles,
or our business manager.  I was always behind on emails, my to-do list
was never complete, I had some very difficult conversations and tough
decisions, and I am embarrassed by how many hours I spent studying
the Bluebook to determine what rule to apply to a new editing situa-
tion.  But I also worked with some of the greatest individuals.  I got to
know the members in the class below me, I saw them become better
editors, more confident writers, and great leaders.  Our Executive Edi-
tor, Pete Langdon, essentially memorized the Bluebook and could rat-
tle off numerous rules in his sleep.  This was a great help to me when I
did not want to open the Bluebook for the nineteenth time in a day, so
I would just call his cell and get the answer in under thirty seconds.
One Board member became our social media guru, so thank you, Katie
Matejka, for upping the Creighton Law Review’s Twitter game.  Sean
Nakamoto, our Research Editor, took tons of time to thoughtfully re-
vamp the position to help future members be even better writers.  Our
members, both on the Board of Editors and general 2L members, were
some of the most successful students in the Law School.  They were
leaders in other activities, they won Moot Court competitions, they
were competitive trial team advocates, and they have lined up great
jobs after graduation.

Some of my greatest memories in law school were spent in the
Law Review suite, procrastinating my Law Review work.  Other mem-
bers were always hanging out and working in there, and I cannot
count how many political rants or laughs during our weekly Board
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meetings we had throughout the year. These people made Law Review
great.  It really does take a village to send each edition to press, four
times a year for us.  My predecessor gave me some great advice once:
each edition will be in a different stage all the time, and there will be
times when you are doing something for all four editions at once, so
ask for help, delegate, and work together.  He was right.  Whenever I
was overwhelmed with things to do, other members of the Law Review
volunteered to help in whatever way they could.  While I may be the
designated person to write about the success of the last year, I was
only 1/34th of the fiftieth volume.  So thank you to all members of the
Creighton Law Review, past and present, for working tremendously
hard.  It is this work ethic that I know will make each member of vol-
ume fifty a great professional, and I will always consider each member
a friend.  Finally, I want to give a special thank you to the members of
the 2016-2017 Board for working hard and being the best teammates:
Pete Langdon, Sean Nakamoto, Tyler Seals, Ben Deaver, Katie
Matejka, Mike Salloum, Shannon Behm, Cameron Finke, Noah
Glover, and Morgan Kreiser.  Here’s to another 50 years for the
Creighton Law Review!

Claire E. Wilka,
Creighton Law Review Editor in Chief

Volume 50: 2016-2017
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CONSPIRACY THEORY? THE ETHICAL
PARADOX OF “BIG IS BAD”

ARNOLD J. JOHNSON†

I. INTRODUCTION

The late 1950s and early 1960s elicit fond memories amongst to-
day’s baby boomers, who annoy successor generations with their em-
bellished reflections on the “good ol’ days.”  A dawning of America they
would say, as the store fronts of a plethora of thriving middle class
towns struck a seemingly perfect balance between small business and
retail juggernauts the likes of F.W. Woolworth Company, J.C. Penny,
Sears, Roebuck & Company, and Montgomery Ward.  The local banker
was the pillar of the community, the family doctor kept everyone well,
and the town dentist filled teeth–quite a few of them it would seem.
More importantly, there was simply no problem, legal or personal, too
big for that iconic lawyer in the small Main Street office.

It was a time of optimism and a “can do” attitude, as the Ameri-
can business machine that would eventually be disparaged as “big”
was creating jobs and building chrome-laden cars and trucks, washers
and dryers, televisions and radios, and countless other contraptions
that would bring convenience to everyday life.  Ethics and profession-
alism were a given, as reputations mattered in these communities
where everyone knew everyone else.  For the first and last time in this
article it might be said that big was good, or at least not presumed bad.

What happened? Could it simply be that business itself changed,
becoming more detached from the public as it grew larger and more
complex?  Perhaps the world evolved, with big business falling out of
favor with inevitable shifts in pop culture and politics.  Maybe the eco-
nomic growth inspired by big business highlighted a societal divide
between haves and have nots.  While historians and sociologists sort
this out, one thing seems certain.  Big is now often seen as bad, and it
is paradoxical that these same institutions that have provided the eco-

† Senior Vice President, General Counsel & Secretary, Noble Energy, Inc., Hous-
ton, Texas.  This article was presented on at the Creighton Law Review Symposium on
March 16, 2017, The Lawyer’s Leadership Role: A Tour of Legal Ethics.  The author
would like to thank Vickie Graham, Kristin Parkinson, and Mary Waters at Noble En-
ergy for their assistance in the preparation of this article.  The views expressed herein
are those of the author, not of Noble Energy, and no attempt is made to render legal
advice.
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nomic foundation for society today lie victim to conspiracy theories
and a distrusting public.

This article will explore the presumption that big is bad, consider-
ing contributing factors; members of the “bad big” club, including the
practice of law; ethical challenges facing the “bigs”; and ways in which
ethics and professionalism might pave the way to making big less bad.

II. HOW BAD CAN BIG REALLY BE?

A. ANATOMY OF A CONSPIRACY THEORY

A conspiracy theory has been described as a belief that some cov-
ert but influential organization is responsible for a circumstance or
event.1  Conspiracy theories cover a wide range of subject matter dat-
ing back to biblical times.  Those involving “meddlesome foreigners”
have been hailed as a favorite pastime in the United States.2  For ex-
ample, one contends that the American Civil War was started by Brit-
ain in an effort to reclaim the country.3  The 2016 presidential
campaign highlighted modern day frustrations with the big and pow-
erful4 and spawned a number of conspiracy theories, including elec-
tion tampering by those meddlesome Russians.5  To be fair, not all
conspiracy theories are untrue, but they nonetheless often involve hy-
potheses that are inconsistent with what most would understand to be
the history or facts.6

Conspiracy theories have been said to take root in moments of
powerlessness and uncertainty, with one’s brain kicking into analyti-
cal overdrive in an effort to find a coherent and understandable narra-

1. Conspiracy theory, OXFORDDICTIONARIES, https://en.oxforddictionaries.com/def
inition/conspiracy_theory (last visited June 18, 2017).

2. See Maggie Koerth-Baker, Why Rational People Buy Into Conspiracy Theories,
N.Y. TIMES MAG. (May 21, 2013), http://www.nytimes.com/2013/05/26/magazine/why-ra
tional-people-buy-into-conspiracy-theories.html.

3. Quinton, Top 100 Conspiracy Theories of All Time, TRUTH CONTROL (Apr. 24,
2013), http://www.truthcontrol.com/articles/top-100-conspiracy-theories-all-time.

4. See, e.g., Interview by David Greene with Senator Bernie Sanders, NAT’L PUB.
RADIO (Jan. 6, 2017), http://www.npr.org/templates/transcript/transcript.php?storyId=
508385203 (“Who do you think is going to make the decisions if the American people are
not involved at the grassroots level?  It will be the insurance companies.  It’ll be Wall
Street.  It’ll be the drug companies.  It’ll be the fossil fuel industry.  I don’t want to break
the bad news to you.  But, in fact, these large corporate interests have enormous legisla-
tive and political power in this country.”).

5. Adam Entous & Ellen Nakashima, FBI in Agreement with CIA that Russia
Aimed to Help Trump Win White House, WASH. POST (Dec. 16, 2016), https://www.wash
ingtonpost.com/politics/clinton-blames-putins-personal-grudge-against-her-for-election-
interference/2016/12/16/12f36250-c3be-11e6-8422-eac61c0ef74d_story.html?utm_term=
.9f2d23c02312.

6. Conspiracy theory, WIKIPEDIA, https://en.wikipedia.org/wiki/Conspiracy_theory
(last visited June 2, 2017).
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tive.7  They have been dissected by type and geographic origin.8  A
popular type, the “enemy above” conspiracy theory, is often raised in
connection with big business and premised on powerful people
manipulating the system for their own gain.9  One variation, the “false
flag” conspiracy theory, suggests that covert operations conducted by
governments, corporations, and other big organizations are designed
to appear as if they are being carried out by other entities.10

B. CORPORATE SCANDALS

Corporate scandals fuel negative sentiment toward big business,
making it more vulnerable to conspiracy theories.  They have plagued
individual companies and entire industries, tarnishing reputations
and brands, spawning investigations and litigation, prompting correc-
tive legislation and regulation and reinforcing a stereotype of a “bad
big” that sees itself above the law.  In most cases, corporate scandals
have involved ethical concerns, like corruption, bribery, records falsifi-
cation, spying, and espionage.11

The United States Foreign Corrupt Practices Act of 197712 and
United Kingdom Bribery Act of 201013 are good examples of legisla-
tive responses to corporate scandals or perceived unethical conduct,
and were enacted to address concerns over the bribery of foreign offi-
cials.  Another example in the United States is the Sarbanes-Oxley
Act of 2002,14 passed by Congress in a targeted effort to restore confi-
dence in the financial markets after a series of major corporate scan-
dals.  Similarly, the Dodd-Frank Wall Street Reform and Consumer
Protection Act of 201015 takes steps to correct perceived failures in the
country’s financial regulatory system.  The effects of these laws are
far-reaching and the consequences of noncompliance can be
significant.

7. Koerth-Baker, supra note 2.
8. Conspiracy theory, supra note 6 (citing Jesse Walker’s historical typology of five

types, political scientist Michael Barkun’s three types based on breadth and libertarian
economist Murray Rothbard’s distinction between shallow and deep).

9. Id. (referencing Jesse Walker’s historical typology of five types).
10. False flag, WIKIPEDIA, https://en.wikipedia.org/w/index.php?title=false_flag&

oldid=764163728 (last visited Jan. 31, 2017).
11. Syed Balkhi, 25 Biggest Corporate Scandals Ever, LIST25 (July 15, 2014), http:/

/list25.com/25-biggest-corporate-scandals-ever/.
12. 15 U.S.C. § 78m (2015) (accounting provisions for issuers); 15 U.S.C. §§ 78dd-1-

dd-3 (1998) (anti-bribery provisions for issuers, domestic concerns and other persons).
13. Bribery Act 2010, c. 23 (UK).
14. Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 (codified in

scattered sections of 11 U.S.C., 15 U.S.C., 18 U.S.C., 28 U.S.C., and 29 U.S.C.).
15. Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No.

111-203, 124 Stat. 1376 (2010).
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C. STICKS AND STONES

The children’s taunt that “words cannot ever hurt me” may be
true in theory, but for big business some words can be more damaging
than others.  Consider the public perceptions of words like “recall,”
“investigation,” and “loophole.”  They elicit an immediate negative re-
action, and few people care to make the effort to understand the fac-
tual contexts that surround them.  Couple these words with standing
images of the ivory towers of business and the reputational damage,
regardless of the truth, can be high.

The repetition of words, even seemingly benign ones, can also be
impactful.  The stump speech of one presidential candidate relent-
lessly, and effectively, argued that “our government belongs to all of
us, and not just a handful of wealthy campaign contributors, and their
Super PACs.”16  While it would be easy to dismiss these words as po-
litical rhetoric, their continuous recital on the campaign trail likely
leaves lasting impressions on the minds of their audiences.

D. HOLLYWOOD SPIN

It is noteworthy that Hollywood, an institution that has reaped
significant benefits in its depiction of conspiracy theories, is itself a big
business.  With 1.3 billion movie tickets sold in the United States in
2016 and gross revenues exceeding eleven billion dollars,17 its por-
trayals of big business have the potential to influence the opinions of a
lot of people.  One commentator observed that “although most of your
friends and colleagues in business seem like decent people, the movies
consistently portray business—especially big business—as a hotbed of
deceit and villainy.”18  Another suggested a rather obvious motive, in
that vilifying senior management and elevating “working stiffs” sells
more tickets.19

Hollywood’s influence extends to the legal profession.  Some evi-
dence suggests that the primary way people learn about lawyers is by
watching fictionalized portrayals of them.20  Concerns have also been
raised that Hollywood may influence the perceptions of younger law-

16. The transcript of Bernie Sanders’s Victory Speech, WASH. POST (Feb. 10, 2016),
https://www.washingtonpost.com/news/post-politics/wp/2016/02/10/the-transcript-of-
bernie-sanderss-victory-speech/?utm_term=.2c78587dd126.

17. Domestic Movie Theatrical Market Summary 1995 to 2017, NUMBERS, http://
www.the-numbers.com/market/ (last visited Mar. 7, 2017).

18. David Walker, Hollywood Heavies: Why is Business Always the Villain in the
Movies?, INTHEBLACK (June 1, 2015), https://www.intheblack.com/articles/2015/06/01
/why-is-business-always-the-villain-in-hollywood-movies.

19. Rachel Dodes, Hollywood’s Favorite Villain, WALL ST. J., Oct. 14, 2011, at D1.
20. RONALD D. ROTUNDA & JOHN S. DZIENKOWSKI, LEGAL ETHICS: THE LAWYER’S

DESKBOOK ON PROFESSIONAL RESPONSIBILITY 49 (2015-2016 ed., 2015) (citing ABA
Comm. on Advert., Lawyer Advertising at the Crossroads: Professional Policy Consider-
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yers and law students as to what constitutes acceptable professional
conduct.21

In fairness, Hollywood has suffered its own conspiracy theories.
One asserts that it promotes drugs and other vices in movies and on
television so that society will slowly shift toward their acceptance,
while another claims that films have hidden and nefarious stories that
only certain people are able to synthesize.22  The erroneous announce-
ment of “best picture” at the 2017 Academy Awards spawned compet-
ing theories of actor mischief.23

E. THE UNDERDOG

Another possible contributor to the “big is bad” mindset is the
public’s infatuation with the underdog, with the epic battle of David
and Goliath as the standing metaphor.  Everyone loves an underdog, a
role frequently celebrated in fictionalized movie portrayals. Pick your
sport, and you will find an inspiring tale of an underdog defying the
odds.  The formula is quite simple as without a Goliath there can be no
David.  It is not necessary to understand this giant, only to know that
he is big and powerful and for those reasons alone may be presumed
bad.

The underdog role transcends sports.  On film, outmatched law-
yers rise to deliver knockout punches to their Ivy League adversaries
and often, it should be noted, those adversaries’ big and bad corporate
clients.  Who didn’t enjoy watching Matt Damon’s “fresh-out-of-law-
school” lawyer character tag the insurance company for fifty million
dollars in punitive damages in Rainmaker,24 or Paul Newman’s
“down-on-his-luck” solo practitioner find justice for the family of a
medical malpractice victim in The Verdict?25

Today’s “whistleblower” sometimes appears as an extension of the
underdog role, exposing incidents of possible workplace misconduct.
Most companies have embraced this role, establishing compliance and
ethics hotlines to facilitate reporting.  One study suggests that em-
ployees and customers of corporations are collectively responsible for

ations 65-66 (1995) and noting that when people are asked to name the lawyer they
most admire, they frequently cite “Perry Mason” or “Matlock”).

21. Interview with Judge Marvin E. Aspen, It’s How You Play the Game, 34 TRIAL

28 (July 1, 1998) (observing that “young lawyers and law students exposed to current
Hollywood films sensationalizing trial practice may expect that they should act in some
of the dramatic, abrasive ways portrayed”).

22. See Quinton, supra note 3.
23. Ashley Hoffman, The Absolute Funniest Conspiracy Theories About the Oscars

Mix-up, TIME (Feb. 27, 2017), http://time.com/4683716/oscars-2017-best-picture-mistake
-theories/?iid=sr-link1.

24. THE RAINMAKER (Constellation Entertainment 1997).
25. THE VERDICT (Twentieth Century Fox Film Corporation 1982).
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approximately seventy percent of the tips received.26  Underdog or
not, this reporting serves an important purpose in helping companies
identify and address problems and vulnerabilities, and both the law27

and corporate codes of conduct provide protection to the reporting
party.

III. WHO ARE THE BAD BIGS?

A. WALL STREET

It would seem that the admission standards for the “bad big” club
are relatively low, as potential new members pop in and out of the
headlines daily.  Wall Street, a broad category that includes banking,
finance, investment, and insurance, is a big the public loves to hate.
One noteworthy conspiracy theory claims that the Federal Reserve is
neither federal, nor does it have any reserves, but was instead con-
structed to allow profits to be privatized by a small group of bankers
while losses are passed to the public through taxes and inflation.28

Hollywood has had its fun with this big, lending it a caricature of the
“greed is good” philosophy.29  However, small banking also showed
poorly in one recent film as it anxiously plotted to foreclose on a family
ranch and its underlying oil and gas riches.30

B. GOVERNMENT

The business of big government is a perennial favorite, easily
eclipsing all other bigs in both the volume and egregiousness of con-
spiracy theories.  The assassination of President Kennedy, the Water-
gate scandal, the alleged staging of the Cold War, President
Eisenhower’s supposed treaty with aliens, the Philadelphia experi-
ment, the “faked” Moon landing, the 1995 Oklahoma City bombing as
a “false flag” event to demonize opposition to the government, and the
citizenship of President Obama have all been cited as among the top
100 conspiracy theories of all time.31  In Hollywood’s eyes, hardly any
aspect of big government is off limits, as one sees fictionalized portray-

26. ASS’N OF CERTIFIED FRAUD EXAM’RS, REPORT TO THE NATIONS ON OCCUPATIONAL

FRAUD AND ABUSE: 2014 GLOBAL FRAUD STUDY 21 (2014) https://www.acfe.com/rttn2016/
docs/2016-report-to-the-nations.pdf.

27. See, e.g., Sarbanes-Oxley Act of 2002, Pub. L. No. 107-204, § 116, Stat. 745, 806
(2002) (“Whistleblower Protection for Employees of Publicly Traded Companies”).

28. Quinton, supra note 3.
29. See, e.g., WALL STREET (Twentieth Century Fox Film Corporation and America

Entertainment Partners L.P. 1987); BOILER ROOM (New Line Cinema and Team Todd
2000).

30. HELL OR HIGH WATER (Film44, OddLot Entertainment, and Sidney Kimmel
Entertainment 2016).

31. Quinton, supra note 3.
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als of murderous presidents,32 backstabbing congressmen,33 inept yet
egotistical federal agents,34 corrupt police35 and bungling backslap-
ping mayors.36  When all else fails, it will be shown sending in camou-
flaged troops with gas masks to quarantine the premises and frighten
the public.37

C. ENERGY

Oil may be the headliner, but the coal and nuclear industries are
among those seen as the energy bigs.  They are typically portrayed as
powerful, yet at the same time neither safe nor friendly to the environ-
ment.  Conspiracy theories include Saddam Hussein being targeted
for his refusal to let United States companies take over Iraqi oil pro-
duction,38 and the oil industry holding back electric car develop-
ment,39 hounding into obscurity the inventor of the efficient
automobile carburetor to protect its business from an engine that
would make its product obsolete,40 and concocting the “peak oil” the-
ory of demand outpacing supply in an effort to increase prices.41

Movie portrayals highlight power and corruption,42 as well as safety
and environmental concerns and cover-up.43

D. MEDICINE

Big medicine, like big energy, has several parts.  Professional
practitioners like doctors and nurses are generally well regarded by

32. See, e.g., ABSOLUTE POWER (Castle Rock Entertainment and Malpaso Produc-
tions 1997).

33. See, e.g., House of Cards (Media Rights Capital, Panic Pictures 2013).
34. See, e.g., DIE HARD (Twentieth Century Fox Film Corporation, Gordon Com-

pany, Silver Pictures 1988).
35. See, e.g., INTERNAL AFFAIRS (Paramount Pictures, Image Organization,

Malofilm 1990).
36. See, e.g., JAWS (Zanuck/Brown Production and Universal Pictures 1975).
37. See, e.g., OUTBREAK (Warner Bros. Pictures, Arnold Kopelson Productions and

Punch Productions 1995); CONTAGION (Warner Bros. Pictures, Participant Media,
Imagenation Abu Dhabi FZ, Double Feature Films, and Regency Enterprises 2011).

38. Quinton, supra note 3.
39. Mark Hooson, 5 Strange Car Conspiracy Theories, MONEYSUPERMARKET (Apr.

6, 2014), https://www.moneysupermarket.com/car-insurance/articles/5-strange-car-con
spiracy-theories/.

40. WHO KILLED THE ELECTRIC CAR? (Plinyminor, Electric Entertainment,
Papercut Films 2006).

41. History’s Greatest Conspiracy Theories, TELEGRAPH (Nov. 19, 2008) http://www.
telegraph.co.uk/news/2016/03/16/historys-greatest-conspiracy-theories/.

42. See, e.g., SYRIANNA (Warner Bros. Pictures, Participant Productions and 4M
2005) (improper payments to foreign officials).

43. See, e.g., THE CHINA SYNDROME (IPC Films 1979); ON DEADLY GROUND (Seagal/
Nasso Productions and Warner Bros. Pictures 1994); CHAIN REACTION (Chicago Pacific
Entertainment, Twentieth Century Fox Film Corporation and The Zanuck Company
1996).
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the public, yet the broader medical and pharmaceutical businesses
have drawn considerable negative attention.  Wide-ranging conspiracy
theories suggest that natural cures for serious illness are being with-
held from the public;44 the truth about ingredients in vaccines is being
hidden, leading to autism and other conditions;45 the drug Nevirapine
was part of an effort by the scientific-medical complex to spread toxic
drugs;46 and acquired immunodeficiency syndrome, or “AIDS,” was a
creation of scientists, possibly coordinating with the Central Intelli-
gence Agency, as a tool of population control or as biological warfare.47

Movie portrayals include hospital mischief and cover-up48 and govern-
ment-pharmaceutical industry conspiracy to test drugs on unknowing
local populations.49

E. HONORABLE MENTIONS

When it comes to bigs, few business sectors have escaped public
scrutiny.  There is big agriculture, in particular big tobacco, at the root
of conspiracy theories involving the hiding of the known hazards of
cigarette smoking.50  On film, big agriculture can be seen pulling out
all of the stops to fix prices,51 crush a whistleblower,52 deploy its lob-
bying muscle to stop an anti-smoking crusader,53 and force poor cotton
mill working conditions. 54

The automotive industry has earned its stripes as a big.  Conspir-
acy theorists claim that it deliberately designed cars to fail after a few
years and that Detroit’s Big Three acted in concert in the 1940s to stop

44. KEVIN TRUDEAU, NATURAL CURES “THEY” DON’T WANT YOU TO KNOW ABOUT

(2004).
45. Derik Bradshaw, The World’s Top 15 Conspiracy Theories of All Time, GUARD-

IAN: LIBERTY VOICE (Mar. 22, 2014), http://guardianlv.com/2014/03/the-worlds-top-15-
conspiracy-theories-of-all-time/.

46. Celia Farber, Out of Control: AIDS and the Corruption of Medical Science,
HARPER’S MAG. (Mar. 2006), https://harpers.org/archive/2006/03/out-of-control/.

47. Separating Fact from Fiction: The CIA and AIDS, TIME, http://content.time.
com/time/specials/packages/article/0,28804,1860871_1860876_1861031,00.html (last
visited June 20, 2017).

48. See, e.g., COMA (Metro-Goldwyn-Mayer 1978).
49. See, e.g., THE CONSTANT GARDNER (Focus Features, UK Film Council and Pot-

boiler Productions 2005).
50. See Tim Loehrke et al., Tobacco Trial Heads for Big Showdown, USA TODAY

(Sept. 21, 2004), https://usatoday30.usatoday.com/money/industries/2004-09-20-to-
bacco_x.htm (“[P]rosecutors accuse Big Tobacco of a vast marketing, legal and health
conspiracy over five decades in which they lied about the dangers of smoking . . . .”).

51. See, e.g., THE INFORMANT (Warner Bros. Pictures, Participant Media, and
Groundswell Productions 2009).

52. See, e.g., THE INSIDER (Blue Lion Entertainment, Forward Pass, Kaitz Produc-
tion, Mann/Roth Productions, Spyglass Entertainment, and Touchtone Pictures 1999).

53. See, e.g., THANK YOU FOR SMOKING (Room 9 Entertainment, TYFS Productions
LLC, and ContentFilm 2005).

54. See, e.g., NORMA RAE (Twentieth Century Fox Film Corporation 1979).
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competition from the radically advanced Tucker automobile.55  Movies
have shown big automotive’s theft of patent rights56 and concealment
of defects that resulted in injuries.57

Mainstream media is another big, with conspiracy theories sug-
gesting that it is controlled by powerful people who benefit through
manipulation of the news and that it produces shows that depict ter-
ror and other disasters so that the public will be predisposed to not to
think of them as government actions.58  Hollywood portrayals show a
television network exploiting a former anchor’s ravings and revela-
tions about the news media for its own profit59 and a spin-doctor and
movie producer fabricating a war to cover up a presidential sex
scandal.60

IV. BIG LAW

Welcome to the club, big law! With well over a million lawyers in
the United States alone,61 the profession is certainly looking big, and
that only represents around twenty percent of the world’s lawyer pop-
ulation.62  The practice of law finds itself in a paradox.  On the one
hand, lawyers are the target of many jokes and a favorite movie vil-
lain.  On the other, forty-three percent of parents recently polled indi-
cated that they wanted their children to be one.63  It has also been
observed that while lawyers are sometimes criticized for being too
tough, those in trouble probably want a tough lawyer to represent
them.64

55. Aaron Miller, The 8 Craziest Automotive Conspiracy Theories of All Time,
THRILLIST: CARS (July 16, 2015), https://www.thrillist.com/cars/the-craziest-automotive-
conspiracy-theories-of-all-time.

56. See, e.g., FLASH OF GENIUS (Universal Pictures, Spyglass Entertainment, Strike
Entertainment 2008).

57. See, e.g., CLASS ACTION (Interscope Communications and Twentieth Century
Fox Film Corporation 1991).

58. Quinton, supra note 3.
59. NETWORK (Metro-Goldwyn-Mayer 1976).
60. WAG THE DOG (Baltimore Pictures, New Line Cinema, and Punch Productions

1997).
61. ABA National Lawyer Population Survey: Historical Trend in Total National

Lawyer Population 1878 - 2016, AM. B. ASS’N (2016), http://www.americanbar.org/con
tent/dam/aba/administrative/market_research/total-national-lawyer-population-1878-
2016.authcheckdam.pdf.

62. Ethan Michelson, Women in the Legal Profession, 1970-2010: A Study of the
Global Supply of Lawyers, 20 IND. J. GLOBAL LEGAL STUD. 1071, 1083 (2013).

63. Top 10 Jobs Parents Want for Their Children, HR GRAPEVINE (Sept. 1, 2014,
10:39 AM), https://www.hrgrapevine.com/content/article/2014-09-01-top-10-jobs-par
ents-want-for-their-children  (with doctors at 49% and engineers at 45%, contrasted
with bankers at 18%).

64. ROTUNDA & DZIENKOWSKI, supra note 20, at 44.
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Three decades ago, concerns were raised that there was simply
too much to know for every lawyer to practice every aspect of law.65

There can be little doubt that today’s law practice is materially differ-
ent than in the past.  Specialization abounds, with nearly fifty practice
sections in the State Bar of Texas, thirty-three in the Nebraska State
Bar Association, and twenty-three in the Iowa State Bar Association.
In response, the profession has seen the rise of the “megafirm,” with
the two hundred largest global firms having offices in 573 cities in
ninety-four countries.66  Law has indeed become big.

Big law has been subject to more negative film portrayals than
actual conspiracy theories, with one commentator identifying six types
of lawyers depicted in movies:67 the crusading lawyer, like Gregory
Peck’s “Atticus Finch” in To Kill a Mockingbird;68 heroic lawyer, like
Matthew McConaughey’s “Mick Haller” in The Lincoln Lawyer;69 ob-
tuse lawyer, like Tom Cruise’s “Lt. Daniel Kaffee” in A Few Good
Men;70 disillusioned lawyer, like Josh Lucas’ “Mitch McDeere” in The
Firm;71 vengeful lawyer, like John Cusack’s “Nicholas Easter” in Run-
away Jury;72 and buffoon lawyer, like Joe Pesci’s “Vinny Gambini” in
My Cousin Vinny.73

V. ETHICS, BIG CHALLENGES

A. GLOBALIZATION

Globalization is having a profound effect on big business and its
ethics.  Today’s fast-paced, 24/7, cross-cultural environment never
takes a break, and its challenges transcend the language barrier.
Companies must navigate differing business and tax models, as well
as international norms and sustainable practice standards in such ar-
eas as broad-based human rights, labor rights, rights of indigenous
peoples, environmental stewardship, and transparency.

65. ABA COMM’N ON PROFESSIONALISM, IN THE SPIRIT OF PUBLIC SERVICE: A
BLUEPRINT FOR THE REKINDLING OF LAWYER PROFESSIONALISM 2 (1986).

66. The Global 100, AM. LAW. (Sept. 26, 2016), http://www.americanlawyer.com/
id=1202767838452/The-Global-100?slreturn=20170110112538.

67. Thane Rosenbaum, The 6 Types of Lawyer Movies, ABA J. (Aug. 1, 2016, 12:10
AM), http://www.abajournal.com/magazine/article/6_lawyer_movie_tropes.

68. TO KILL A MOCKINGBIRD (Universal International Pictures, Pakula-Mulligan,
and Brentwood Productions 1962).

69. THE LINCOLN LAWYER (Lionsgate, Lakeshore Entertainment, and Sidney Kim-
mel Entertainment 2011).

70. A FEW GOOD MEN (Castle Rock Entertainment and Columbia Pictures Corpo-
ration 1992).

71. THE FIRM (Paramount Pictures 1993).
72. RUNAWAY JURY (Regency Enterprises, New Regency Pictures, and Epsilon Mo-

tion Pictures 2003).
73. MY COUSIN VINNY (Palo Vista Productions, Peter V. Miller Investment Corpo-

ration, and Twentieth Century Fox Film Corporation 1992).
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For many lawyers, international practice is inevitable.  Cross-bor-
der transactions and disputes are on the rise, and more foreign clients
are seeking host country legal assistance.  Legal ethics principles vary
by jurisdiction, with some mandatory and others permissive.  In some
cases multiple organizations impose ethical requirements within the
same jurisdiction.

B. TECHNOLOGY TESTS THE LIMITS

The 1979 song Video Killed the Radio Star74 was a harbinger of
changes to come.  On the plus side of the ledger, technology has
brought countless advances to business and society.  Research, espe-
cially legal research, has improved, with massive amounts of informa-
tion and data accessible through a variety of sources.  Travel is easier,
most of the time, and communication is fast, cheap, and easy as cell
phone and personal data device capabilities expand.  That said, tech-
nology now tests the limits of ethics and renders some traditional
ways of conducting business and practicing law obsolete.

Artificial intelligence and stem cell research are examples of ar-
eas that have ignited significant ethical debates.  Electronic communi-
cations present new challenges in both the style and substance of
human interaction.  Social media presents real time, and often un-
checked, news reporting as the curious phenomenon of “fake news”
emerges.  In today’s ever-connected world in which speed prevails over
truth, one person’s observation may quickly become a talking point,
even when proven false.75  One commentator has suggested that ac-
cess to information, which might be expected to help minimize wide
speculation, likely makes conspiracy theories more convincing.76

Technology carries other risks, not the least of which is that it can
fail.  Ninety law students in Georgia learned this when they were told
that they failed the July 2015 or February 2016 bar exam, only to
later learn that they had passed.  It was reported that a change result-
ing from a regrading of essays was improperly calculated by the
computer.77

74. BRUCE WOOLLEY AND THE CAMERA CLUB, VIDEO KILLED THE RADIO STAR (Epic
Records 1979); THE BUGGLES, VIDEO KILLED THE RADIO STAR (Island Records 1979).

75. Sapna Maheshwari, How Fake News Goes Viral: A Case Study, N.Y. TIMES

(Nov. 20, 2016), https://www.nytimes.com/2016/11/20/business/media/how-fake-news-
spreads.html.

76. Koerth-Baker, supra note 2.
77. Karen Schwartz, Georgia Bar Exam Mistake Takes Toll on 90 Law Students,

ABA J. (Jan. 1, 2017, 3:10 AM), http://www.abajournal.com/magazine/article/georgia_
bar_exam_mistake.
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Technology never sleeps.  President Reagan would learn this in
his “live microphone” incident.78  Today the microphone is always on,
with cookies and malware, global positioning system tracking, cell
phone and stationary security cameras, and now, drone spying tech-
nology.  There are inherent security risks, as confidentiality may be
compromised through the hacking of websites, database theft, loss of
personal data devices, missent electronic communications, and over-
heard phone conversations.

The consequences of the “live microphone” for lawyers extend be-
yond legal ethics, as the unintended disclosure or theft of business in-
formation may result in misuse by client competitors, breach of
confidentiality obligations owed to third parties, waiver of the attor-
ney-client privilege, violation of insider trading, and other laws and
reputational damage, to name a few.  Likewise, compromised or erro-
neous information may lead to ill-advised client decisions and inaccu-
rate regulatory reporting.  On top of these risks, ethics experts cringe
as lawyer advertising is redefined through blogs, chatrooms, and
websites.

C. CIVILITY ON THE ROPES

If the 2016 presidential election is any indication, civility and
common courtesy appear to be in steep decline.  The trend has not
gone unnoticed, with today’s public opinion surveys showcasing rude
cities, drivers, vacationers, and air travelers.  One poll asked what an-
noyed people most about others’ mobile habits, with making
speakerphone calls in public topping the list.79  From a business per-
spective, employees are representatives of their companies and must
project a high level of civility and professionalism regardless of this
trend in the broader population.

While not widely recognized today, the American Bar Association
took early action to preempt this trend, creating a commission to ad-
dress concerns over declining civility traced to the radical politics of
the 1960s and the disrespect that some lawyers showed for the judicial
system.  Its report in 1986 pondered the question of what could be
done to improve the perception and reality of lawyer professional-
ism.80  Professionalism creeds and mandatory continuing legal educa-
tion are among the positive outcomes of this groundbreaking effort.

78. We Begin Bombing in Five Minutes, WIKIPEDIA, https://en.wikipedia.org/wiki/
We_begin_bombing_in_five_minutes (“My fellow Americans, I’m pleased to tell you to-
day that I’ve signed legislation that will outlaw Russia forever.  We begin bombing in
five minutes.”) (last visited June 20, 2017).

79. B.R., Irritable Scowl Syndrome, ECONOMIST: GULLIVER (Oct. 15, 2014), http://
www.economist.com/blogs/gulliver/2014/10/rude-travellers.

80. ABA COMM’N ON PROFESSIONALISM, supra note 65, at 3.
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VI. MAKING BIG LESS BAD

A. REJECT THE PREMISE

Perceptions are hard to change, especially negative ones concern-
ing ethics.  One poll annually surveys public views as to which profes-
sions or trades have the highest honesty and ethics.81  Sadly, not once
in the past decade have business executives or lawyers been rated
“high” or “very high” by more than thirty percent of survey respon-
dents.82  How can this be changed?

A good first step is to reject, or at least not acquiesce to, the pre-
mise that big is bad.  Was David really an underdog to Goliath? At
least one writer says no, that Goliath was visually impaired and clad
with armor limiting his mobility, while David, with his accurate sling,
was simply deadly.83  This alternative, and credible, view has been
obscured by the power of the myth for thousands of years.  Bigs too
must provide the public with an alternative view based on reality.

Most bigs started out small.  One commentator recently summa-
rized “lessons learned” from movie depictions of fictional and nonfic-
tional entrepreneurs who gave rise to the likes of McDonalds and
Apple.84  These behemoths of American business certainly did not
start out big, but in becoming so, have managed to preserve the integ-
rity of their brands.  It can be done.

Being big presents a number of unique challenges, but that
doesn’t make it bad.  Public companies have large scale operations
covering multiple jurisdictions, sizable and diverse workforces, exten-
sive legal and regulatory requirements, and comprehensive disclosure
obligations.  The systems and controls designed to address these chal-
lenges are thorough, but not perfect.  Mistakes can be made and
things can go wrong.  Continual efforts to enhance these systems and
controls will help ensure public confidence in big business.

Many conspiracy theories are simply wrong.  One writer has of-
fered some tell-tale signs that a conspiracy theory is likely untrue.
The most obvious are the theory’s complexity, numerous elements,

81. Jim Norman, Americans Rate Healthcare Providers High on Honesty and Eth-
ics, GALLUP (Dec. 19, 2016), http://www.gallup.com/poll/200057/americans-rate-health-
care-providers-high-honesty-ethics.aspx.

82. See, e.g., Honesty/Ethics in Professions, GALLUP, http://www.gallup.com/poll/
1654/honesty-ethics-professions.aspx (last visited June 20, 2017).

83. Bill Murphy, Jr., 3 Things People Get Wrong About David vs. Goliath, INC.
(May 6, 2014), https://www.inc.com/bill-murphy-jr/3-things-people-get-wrong-about-
david-vs-goliath.html.

84. Don Steinberg, What ‘The Founder’ Can Teach Us About Starting a Business:
Biopics About Real-Life Entrepreneurs Impart Lessons in Finance, Marketing, and
Sales, WALL STREET J. (Jan. 11, 2017, 5:10 PM), https://www.wsj.com/articles/what-the-
founder-can-teach-us-about-starting-a-business-1484151063.
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and involvement of large numbers of people who would need to keep
silent.85  One study casts doubt on the conspiracy theory that the
Moon landing was faked, finding that, if true, it would have required
the involvement and silence of 411,000 people!86

Lawyers too should reject the premise of a big bad legal profes-
sion, instead recognizing that in today’s increasingly complex business
world many clients benefit from the range of specialized services that
larger firms, and a more sophisticated profession, can provide.  Those
services are often complimentary to those provided by their small and
mid-sized firm counterparts.  Professionalism creeds—like The Texas
Lawyer’s Creed,87 Kansas Bar Association Pillars of Professional-
ism,88 and The Iowa State Bar Association Standards for Professional
Conduct89—inspire the rejection of the premise and promote the posi-
tives with expressions of passionate pride for the profession;90 con-
sciousness of one’s duty to the judicial system,91 including taking
opportunities to improve the system and profession;92 and conduct
characterized at all times by personal courtesy and professional integ-
rity.93  Not perpetuating the negatives through lawyer jokes or mak-
ing unfounded accusations or personal comments about opposing
counsel or clients94 can also make a difference as to how the individ-
ual lawyer and broader profession are perceived.

85. Michael Shermer, The Conspiracy Theory Detector, SCI. AM. (Dec. 1, 2010),
https://www.scientificamerican.com/article/the-conspiracy-theory-director/.

86. David Robert Grimes, On the Viability of Conspiratorial Beliefs, PLOS ONE
(Jan. 26, 2016), http://journals.plos.org/plosone/ article?id=10.1371/journal.pone.01
47905.

87. THE TEXAS LAWYER’S CREED—A MANDATE FOR PROFESSIONALISM (1989), re-
printed in 76 Tex. B. J. 394, 435-36 (2013) [hereinafter “TEXAS LAWYER’S CREED”] (en-
acted by the Texas Supreme Court and Texas Court of Criminal Appeals in 1989).  The
Texas Lawyer’s Creed is divided into sections involving our legal system, and lawyer to
client, lawyer to lawyer, and lawyer and judge relationships, with each containing an
introductory set of goals followed by a series of aspirational statements. Id.

88. PILLARS OF PROFESSIONALISM (KAN. BAR ASS’N 2012) [hereinafter “KAN. PILLARS

OF PROFESSIONALISM”].  The Kansas Bar Association’s Pillars of Professionalism is di-
vided into sections involving clients, courts, opposing parties and counsel, the legal pro-
cess, and the profession and the public, with each containing a series of aspirational
statements. Id.

89. STANDARDS FOR PROFESSIONAL CONDUCT (IOWA BAR ASS’N 2009) [hereinafter
“IOWA STANDARDS FOR PROF’L CONDUCT”]. The Iowa State Bar Association’s Standards
for Professional Conduct is divided into sections involving the lawyer’s duties to other
counsel, lawyer’s duties to the courts, court’s duties to lawyers and judge’s duties to
each other, with each containing a series of aspirational statements. Id.

90. TEX. LAWYER’S CREED I(1).
91. TEX. LAWYER’S CREED I(5).
92. KAN. PILLARS OF PROFESSIONALISM, Profession and the Public (4).
93. IOWA STANDARDS FOR PROF’L CONDUCT, pmbl.
94. IOWA STANDARDS FOR PROF’L CONDUCT, Lawyer’s Duties to Other Counsel state-

ments 2, 4 (committing to abstain from disparaging remarks or acrimony toward other
counsel, parties or witnesses, and committing to “not, absent good cause, attribute bad
motives or improper conduct to other counsel or bring the profession into dispute by
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B. RETURN TO THE BASICS

1. Staying Grounded

Waylon Jennings was on to something with his urging that
“maybe it’s time we get back to the basics.”95  In a world of big is bad,
those basics are all about ethics and professionalism.  One commenta-
tor suggested five elements of an ethical workplace, including honesty,
responsibility and reliability, and being goal-oriented and job-fo-
cused.96  Each is captured in different ways in corporate codes of con-
duct and the tenets of legal ethics and professionalism.

Corporate codes of conduct are the foundation of companies’ com-
pliance and ethics programs.  They have evolved over time from mun-
dane policy compilations to more engaging, principles-based
statements of compliance and ethics in areas relevant to the business.
Most are premised on the core values of the company, and their look
and substance reflect the company’s unique personality.  To under-
stand a company, begin by looking at its code.

For lawyers, the American Bar Association Model Rules of Profes-
sional Conduct (“Model Rules”)97 are an extraordinary gathering of
ethical obligations that have been adopted to varying degrees by most
states.  They have withstood the test of time.  Collectively, they in-
spire.  Individually, they instruct on ethics in ways that recognize the
uniqueness of each situation.

2. Honesty

Honesty is a cornerstone of ethical conduct, at the heart of all
strong business relationships.  A reputation for honesty once surren-
dered is difficult to recapture.  Corporate codes of conduct embrace
this pillar, focusing on conducting business honestly, ethically, trans-
parently, and with integrity.  Some cite the more colloquial notion of
“do the right thing.”98  These themes set overarching expectations of
behavior for a company’s employees and, in some cases, contractors.

unfounded accusations of impropriety”); TEX. LAWYER’S CREED III(10) (committing to
“not, without good cause, attribute bad motives or unethical conduct to opposing counsel
nor bring the profession into disrepute by unfounded accusations of impropriety . . . .
[And to] avoid disparaging personal remarks or acrimony towards opposing counsel,
parties and witnesses . . . .”).

95. WAYLON JENNINGS, LUCKENBACH TEXAS (RCA Victor 1977).
96. Erin Schreiner, What Are Characteristics of Ethical People in the Workplace?,

HOUSTON CHRON., http://smallbusiness.chron.com/characteristics-ethical-people-work
place-15703.html (last visited June 21, 2017).

97. MODEL RULES OF PROF’L CONDUCT (AM. BAR ASS’N 2016).
98. See, e.g., GM’s Code of Conduct, GEN. MOTORS, https://www.gm.com/content/

dam/gm/en_us/english/Group4/InvestorsPDFDocuments/WWI.pdf (last visited June 21,
2017).
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A number of the Model Rules highlight honesty in the practice of
law.  For example, honesty is implicit in the lawyer’s obligation, as an
advisor, to exercise independent judgment and render candid ad-
vice.99  This is especially important in today’s law practice, where law-
yers are increasingly expected to be an integral part of their client’s
business team and provide contemporary advice on matters for which
they sometimes possess only skeletal information.  The ethics rule an-
ticipates these circumstances, allowing the lawyer to refer to the law
as well as other considerations, such as moral, economic, social and
political factors, that may be relevant to the client’s situation.100

Honesty is also a part of the lawyer’s duty of candor toward the
tribunal.101  This duty prohibits a lawyer from knowingly making a
false statement of fact or law to a tribunal, failing to correct a false
statement of material fact or law previously made, failing to disclose
adverse legal authority, or offering false evidence.102  Similarly, in the
course of representing a client, lawyers are generally prohibited from
making false statements of material fact or law to a third person or
failing to disclose material facts if necessary to avoid assisting a crimi-
nal or fraudulent act by the client.103  If the profession is to become a
less bad big, it must effectively navigate the modern nuances of these
traditional obligations.

3. Responsibility

Corporate codes of conduct impose obligations on employees to act
responsibly and in compliance with the law.  Companies today are
placing greater emphasis on social responsibility, recognizing the
needs of a broader stakeholder base that includes shareholders, cus-
tomers, governments, non-governmental organizations, and local com-
munities.  The results of a company’s efforts are typically highlighted
in its sustainability reporting.

Responsibility is a common theme in the Model Rules.  All law-
yers are responsible for meeting their ethical obligations, even if act-
ing at the direction of another person,104 with partners and managing
lawyers having broader duties to maintain measures to ensure that
members of their firms do so.105  Lawyers will generally be held re-

99. MODEL RULES OF PROF’L CONDUCT r. 2.1 (AM. BAR ASS’N 2016).
100. Id.
101. Id. r. 3.3.
102. Id.
103. Id. r. 4.1.
104. Id. r. 5.2 (noting an exception where a subordinate lawyer acts in accordance

with a “supervisory lawyer’s reasonable resolution of an arguable question of profes-
sional duty”).

105. Id. r. 5.1 and 5.3.
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sponsible for other lawyers’ violations of the rules if they order or,
with knowledge, ratify the conduct, or they are a partner, supervisor,
or manager over other lawyers and know of the conduct at a time
when its consequences could be avoided, but fail to take reasonable
remedial action.106

Lawyers also have responsibilities in their fee setting, as they are
prohibited from making an agreement for, charging, or collecting un-
reasonable fees or expenses.107  The rule provides flexibility by listing
a number of factors to be considered in determining reasonable-
ness.108  The lawyer must generally communicate the scope of repre-
sentation and the basis or rate of the fee and expenses, preferably in
writing, before or within a reasonable time after commencing the rep-
resentation.109  Legal fees have long been a source of anxiety for cli-
ents, and avoiding surprises over them is a good way to assuage
negative perceptions of this aspect of big law.

4. Reliability

Corporations recognize the importance of reliability in their deal-
ings with stakeholders.  Failure to meet operational and financial ex-
pectations can raise investor concerns, a risk that can be mitigated
through methodical goal setting and job focus.  Ethical lapses can
have more lasting consequences.  Training programs and auditing
protocols have become important components of company compliance
and ethics programs, helping ensure their reliability.

Reliability is very much about competency, a well-established eth-
ical obligation of lawyers in the representation of their clients.110

This “first rule of ethics”111 allows a fair amount of situational flexibil-
ity.112  It is not just about being competent, but also about maintain-

106. Id. r. 5.1(c).
107. Id. r. 1.5(a).
108. Id.  Factors to be considered in determining if the fee is reasonable are:

(1) the time and labor required, the novelty and difficulty of the questions in-
volved and the skill requisite to perform the legal service properly; (2) the like-
lihood, if apparent to the client, that the acceptance of the particular
employment will preclude other employment by the lawyer; (3) the fee custom-
arily charged in the locality for similar legal services; (4) the amount involved
and the results obtained; (5) the time limitations imposed by the client or by
the circumstances; (6) the nature and length of the professional relationship
with the client; (7) the experience, reputation and ability of the lawyer or law-
yers performing the services; and (8) whether the fee is fixed or contingent.

Id.
109. Id. r. 1.5(b).
110. Id. r. 1.1 (requiring “the legal knowledge, skill, thoroughness and preparation

reasonably necessary for the representation”).
111. ROTUNDA & DZIENKOWSKI, supra note 20, at 89.
112. MODEL RULES OF PROF’L CONDUCT r. 1.1 cmt. 1 (AM. BAR ASS’N 2016).  Factors

to be considered in determining the lawyer’s competence include:
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ing one’s competency.  This means keeping abreast of changes in both
the law and its practice, including the risks and benefits associated
with relevant technology, which reinforces the importance of engaging
in continuing education and study.113  Competent lawyers represent
the profession’s greatest hope for striking the “buffoon” category off
the list of the six types of lawyers depicted in Hollywood movies.114

Clients and prospective clients rely on lawyers to keep their
secrets.  Another fundamental principle of the lawyer-client relation-
ship is that the lawyer generally must not reveal information relating
to the representation without the client’s consent unless the disclosure
is impliedly authorized in order to carry out the representation.115

The lawyer’s duty to prospective clients generally prohibits the use or
disclosure of information provided during consultation in advance of
an attorney-client relationship.116  With today’s public demanding
transparency above all else, it is important for the legal profession to
help people understand the role that confidentiality and the attorney-
client privilege play in lawyers’ professional undertakings.

5. Goal-Oriented

Corporations are, by their nature, goal-oriented.  Goals are set, at
least annually, and performance against them measured and moni-
tored with adjustments made.  In most cases, employee compensation
is linked to their achievement.  The key is in ensuring that these goals
are understood and embraced by all responsible for them.

It is important that lawyers for corporate clients understand their
client’s goals, which highlights their broader responsibility to re-
present the corporate entity.117  This ethical obligation recognizes
that while corporations act through authorized representatives, the
lawyer’s duty is to the entity and, thus, the entity’s goals.  As such,
where those representatives act, or refuse to act, in a matter which
would violate a legal obligation to the organization or a law that might

[T]he relative complexity and specialized nature of the matter, the lawyer’s
general experience, the lawyer’s training and experience in the field in ques-
tion, the preparation and study the lawyer is able give the matter and whether
it is feasible to refer the matter to, or associate or consult with, a lawyer of
established competence in the field in question.

Id.
113. See id. r 1.1 cmt. 8.
114. Rosenbaum, supra note 67.
115. MODEL RULES OF PROF’L CONDUCT r. 1.6 (AM. BAR ASS’N 2016) (providing a

number of exceptions including where the lawyer reasonably believes that disclosure is
necessary to prevent reasonably certain death or substantial bodily harm or to prevent
the client from committing a crime or fraud that is reasonably certain to result in sub-
stantial injury to the financial interest or property of another).

116. Id. r. 1.18.
117. Id. r. 1.13.
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reasonably be imputed to the organization that is likely to result in
substantial injury to the organization, the lawyer must proceed as rea-
sonably necessary in the best interests of the organization and, possi-
bly, refer the matter to a higher authority.118

Communication is an important part of the lawyer’s efforts to
help the client achieve its goals.  The lawyer’s ethical obligation to ef-
fectively communicate with clients119 goes beyond an occasional
“hello,” encompassing duties to promptly inform the client of circum-
stances or decisions with respect to which the client’s informed con-
sent is required, reasonably consult with the client about the means
by which the objectives are to be met, keep the client reasonably in-
formed as to status of the case, promptly comply with reasonable re-
quests for information, and explain matters to the extent reasonably
necessary to permit the client to make informed decisions regarding
the representation.  These duties exist because “reasonable communi-
cation between the lawyer and client is necessary for the client effec-
tively to participate in the representation.”120

6. Job-Focused

Corporations are represented by individuals from many profes-
sions and with different perspectives.  Hopefully, their collective ef-
forts will lead to favorable performance results.  Organizational
alignment is key, with everyone focused on the job at hand, free from
major distraction.

Being job focused is consistent with the lawyer’s ethical duty of
diligence in representing the client.121  This means pursuing matters
on the client’s behalf despite opposition, obstruction, or personal in-
convenience to the lawyer, and with zeal in advocacy on the client’s
behalf.122  It also means controlling one’s workload.123  A comment on
the ethics rule decries procrastination, which can destroy the client’s
legal position and undermine confidence in the lawyer’s
trustworthiness.124

Conflicts of interest can detract from the lawyer’s focus and credi-
bility. The rules governing conflicts derive, in part, from the needs to
protect client confidences and secrets and assure clients that they

118. Id. r. 1.13(b).
119. Id. r. 1.4.
120. Id. r. 1.4 cmt. 1.
121. Id. r. 1.3.
122. See id. r. 1.3 cmt. 1.
123. See id. r. 1.3 cmt. 2.
124. See id. r. 1.3 cmt. 3.
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have their lawyer’s loyalty.125  The Model Rules include a general pro-
hibition against representing a client if the representation involves a
concurrent conflict of interest126 and set out a number of specific con-
flict situations.127  Each conflict avoided helps reassure the public of
the independence and integrity of the individual lawyer and the
broader legal profession.

The connection between the lawyer being goal-oriented and job-
focused and making big law less bad is simple–by giving a positive
experience to the discreet portion of the population that has ever had
the occasion to hire a lawyer, they are more likely to come back and to
recommend legal services to others.  Empirical studies provide valida-
tion, showing that people who use lawyers, whether in the United
States or abroad, have a higher opinion of them than those who have
never used them.128

C. PLAY FAIR

Public perceptions of the power and influence wielded by big busi-
ness highlight the importance of fair play.  Fair play is seen in the
codes of conduct of most corporations, through language stressing
such things as “play by the rules.”129

Fair play is a part of a lawyer’s ethical obligations and captured in
the aspirational statements of many creeds of professionalism.  The
expectations cover a wide range of interactions.  For example, one of
the Model Rules requires lawyers to be fair to opposing parties and
their counsel, generally prohibiting such things as the unlawful ob-
struction of another party’s access to evidence; unlawful alteration,
destruction or concealment of a document or other evidentiary mate-
rial; falsifying evidence; knowing disobedience of an obligation under
the rules of a tribunal; making frivolous discovery requests; or failure
to make reasonably diligent efforts to comply with legally proper dis-
covery requests.130  This rule is based on the premise that evidence in
a case is to be marshalled competitively by the contending parties.131

125. See Developments in the Law – Conflicts of Interest in the Legal Profession, 94
HARV. L. REV. 1244, 1252-60 (1981).

126. MODEL RULES OF PROF’L CONDUCT r. 1.7 (AM. BAR ASS’N 2016).
127. Id. r. 1.8.
128. See ROTUNDA & DZIENKOWSKI, supra note 20, at 51-52 (citing studies by BAR-

BARA CURRAN, THE LEGAL NEEDS OF THE PUBLIC: THE FINAL REPORT OF A NATIONAL SUR-

VEY 238 (1977); Sue Farron, Margaret Llewelyn & Kath Middleton, Public Perceptions
of the Legal Profession: Attitudinal Surveys as a Basis for Change, 20 J. LEGAL PROF. 79,
87 (1995-96)).

129. See, e.g., Code of Business Conduct, COCA-COLA CO., http://www.coca-colacompa
ny.com/investors/code-of-business-conduct (last visited June 21, 2017).

130. MODEL RULES OF PROF’L CONDUCT r. 3.4 (AM. BAR ASS’N 2016).
131. Id. r. 3.4 cmt. 1.
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The “no contact rule” is another ethical obligation that is based on
the notion of fair play, prohibiting a lawyer representing a client from
communicating about the subject matter of the representation with a
person the lawyer knows to be represented by another lawyer in the
matter.132  In a world of meetings and calls scheduled with little or no
notice or clarity as to participants, satisfying this obligation can be a
challenge.  It is nonetheless important as it contributes to the proper
functioning of the legal system by protecting a person who has chosen
to be represented by a lawyer in a matter against possible overreach-
ing by other lawyers who are participating in the matter.133

The Model Rules take steps to ensure that the lawyer’s ethical
obligations are not used as an excuse for other unethical or unprofes-
sional behavior.  For example, they make it clear that the lawyer’s
duty to act with diligence does not require the use of offensive tactics
or preclude the lawyer from treating others involved in the legal pro-
cess with courtesy and respect134 or agreeing to a reasonable request
for postponement that will not prejudice the client.135  This theme of
reasonable accommodation is an integral part of legal professionalism,
with creeds urging lawyers to make their clients aware that the law-
yer reserves the right to determine whether to grant accommodations
to opposing counsel in matters that do not adversely affect the client’s
lawful objectives.136

When it comes to fair play, little things can make a difference.
Professionalism creeds highlight the importance of preparing docu-
ments that correctly reflect the agreement of the parties, not including
provisions which have not been agreed upon, and identifying all
changes made in those documents.137  They also extend to the law-
yer’s dealings with the court, encouraging prompt submission of or-
ders to the court and delivering copies to opposing counsel, not
attempting to gain unfair advantage by sending the court or its staff
copies of correspondence, and not arbitrarily scheduling depositions,
court appearances, or hearings.138

132. Id. r. 4.2.
133. Id. r. 4.2 cmt. 1.
134. Id. r. 1.3 cmt. 1.
135. Id. r. 1.3 cmt. 3.
136. See IOWA STANDARDS FOR PROF’L CONDUCT, Lawyers Duties to Other Counsel,

Statement 19; KAN. PILLARS OF PROFESSIONALISM, Opposing Parties and Counsel (3);
TEX. LAWYER’S CREED II(10).

137. See, e.g., IOWA STANDARDS FOR PROF’L CONDUCT, Lawyers Duties to Other
Counsel, Statement 9; TEX. LAWYER’S CREED III(3) and (4).

138. See, e.g., IOWA STANDARDS FOR PROF’L CONDUCT, Lawyers Duties to Other
Counsel, Statement 33 (committing to not sending copies of correspondence between
counsel to the court); KAN. PILLARS OF PROFESSIONALISM, Opposing Parties and Counsel
(1) (be courteous, respectful and considerate, not reciprocating unprofessional behavior);
TEX. LAWYER’S CREED III(12), (13) and (14).



778 CREIGHTON LAW REVIEW [Vol. 50

As a matter of professionalism, lawyers should advise their cli-
ents that “civility and courtesy are expected and are not a sign of
weakness”139 and that “[a] client has no right to demand that [the
lawyer] abuse anyone or indulge in any offensive conduct.”140  In more
pointed statements, some professionalism creeds call upon the lawyer
to “abstain from any allusion to personal peculiarities or idiosyncra-
sies of opposing counsel.”141  In the spirit of fair play, the underlying
premise is that business is just that, and not personal.

D. BE A DIPLOMAT

It is unfortunate that many of the positives that the bigs bring to
society go unnoticed.  In fact, some surveys suggest that business ex-
ecutives and lawyers are not seen as contributing to society’s well-be-
ing when compared to other trades or professions.142  Is it possible
that through diplomacy their positive stories can be better told?

Everyone is a diplomat for their business or profession.  The best
diplomats understand their contributions to society, as well as their
challenges and opportunities.  The sustainability reporting of many
lawyers’ corporate clients is expanding in recognition of the impor-
tance of this broader diplomatic role.

Law firm pro bono efforts can have a big impact on the community
and enhance the image of the legal profession.  Lawyers have a profes-
sional responsibility to provide legal services to those unable to
pay.143  The rule also encourages lawyers to contribute financial sup-
port to organizations that provide legal services to persons of limited
means, and envisions work for charitable and similar organizations
designed to address the needs of persons of limited means.144  It also
contemplates performance of additional services at no fee or a reduced
fee in securing and protecting civil rights or liberties of charitable and
similar organizations where the payment of standard legal fees would
significantly deplete the organizations’ economic resources or other-
wise be inappropriate, or activities for improving the law, the legal
system, or the legal profession.

It is never too early, nor too late, to begin mentoring future diplo-
mats.  Many corporations have active mentoring programs, often in
support of leadership succession planning efforts.  Some companies to-
day are embracing “reverse mentoring” in which millennials, who

139. See TEX. LAWYER’S CREED II(4).
140. See TEX. LAWYER’S CREED II(6).
141. See TEX. LAWYER’S CREED III(10).
142. Public Esteem for Military Still High, PEW RES. CTR. (July 11, 2013), http://

www.pewforum.org/2013/07/11/public-esteem-for-military-still-high/#journalists.
143. MODEL RULES OF PROF’L CONDUCT r. 6.1 (AM. BAR ASS’N 2016).
144. Id.
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grew up with computers, are consultants for more senior workers.145

Mentoring is also consistent with the ethical obligations of law firm
partners or managing lawyers to make reasonable efforts to ensure
that the firm has measures in effect giving reasonable assurance that
others in the firm meet their ethical obligations.146  It is also en-
couraged by some creeds of professionalism.147

Another aspect of mentoring is recognizing, and acting, when co-
workers and other associates may be in need.  Most corporations and
bar associations maintain discreet assistance programs.  The data on
drug and alcohol dependency in the legal profession is startling, with
roughly one quarter to one third of respondents in a recent study of
law students reporting “frequent binge drinking or misuse of drugs,
and/or mental health challenges.”148  More troubling, the results sug-
gest that a significant majority of law students in need of help are
hesitant to seek it.149  Another study found that attorneys experience
drinking that is harmful, hazardous, or otherwise consistent with al-
cohol use disorders at a higher rate than other populations.150  That
study cited mental distress, and noted that the data underscored the
need for more resources for attorney assistance programs and lawyer-
specific prevention and treatment interventions.151

E. ENSURE ACCOUNTABILITY

A final way to make big less bad is to ensure that effective
processes are in place, and functioning, to ensure accountability.  For
corporations, this includes such things as consistent hiring practices;
training and education on ethics, legal compliance and related poli-
cies, auditing, and the taking of disciplinary actions where appropri-
ate.  It is also important that hotlines and similar vehicles exist by
which alleged misconduct can be identified, reported, investigated,
and addressed.  Corporate compliance and ethics programs play an
important role in these areas.

145. Phyllis Korkki, What Could I Possibly Learn from a Mentor Half My Age?
Plenty, N.Y. TIMES, Sept. 10, 2016, BU3.

146. MODEL RULES OF PROF’L CONDUCT r. 5.1 and 5.3 (AM. BAR ASS’N 2016).
147. See, e.g., KAN. PILLARS OF PROFESSIONALISM, Profession and the Public (5) (en-

couraging “[giving] back to the community through pro bono, civic or charitable involve-
ment mentoring, or other public service”).

148. Jerome M. Organ, David B. Jaffe & Katherine M. Bender, Suffering in Silence:
The Survey of Law Student Well-Being and the Reluctance of Law Students to Seek Help
for Substance Use and Mental Health Concerns, J. LEGAL EDUC. 116, 116 (2016).

149. Id.
150. Patrick R. Krill, Ryan Johnson & Linda Albert, The Prevalence of Substance

Use and Other Mental Health Concerns Among American Attorneys, 10 J. ADDICT MED.
46 (2016).

151. Id.
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The legal profession maintains similar processes.  Lawyers gener-
ally have an ethical duty to report conduct of another lawyer “that
raises a substantial question as to that lawyer’s honesty, trustworthi-
ness or fitness” in other respects.152  The rule recognizes that some
measure of judgment must be applied in any decision to report.153

Procedural rules under the attorney discipline systems of most states
provide the mechanism by which grievances are processed, investi-
gated and addressed.

VII. CONCLUSION

The presumption that big is bad may play well with conspiracy
theorists or on film, but overlooks the many contributions big makes
to everyday life.  Perceptions can be changed, perhaps just not over-
night.  In many respects, the greatest hope for that change lies in the
tenets of ethics and professionalism that have guided business and the
legal profession for generations.

152. MODEL RULES OF PROF’L CONDUCT r. 8.3 (AM. BAR ASS’N 2016). See also id. r.
8.3(b) (containing a similar reporting obligation with respect to judicial conduct that
raises a substantial question as to the judge’s fitness for office).

153. Id. r 8.3(b) cmt. 3.
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TRUMPIAN ETHICS AND THE
RULE OF LAW

JOHN MCKAY†

I. INTRODUCTION

This essay accompanies the 2017 Creighton Law Review Sympo-
sium and TePoel Lecture delivered by the author as a part of the sym-
posium’s topic, “The Lawyer’s Leadership Role: A Tour of Legal
Ethics.”  A focus on the leadership role of lawyers could not be more
timely as our country faces ethical leadership challenges emanating
from the executive branch and playing out in courts, the media, and
the daily lives of Americans.  With a newly elected President issuing
controversial executive orders, some with constitutional ramifications,
government leaders and especially government lawyers may be called
upon to sacrifice the security of their jobs in the defense of ideals and
the rule of law.

In the first part, this Article examines the author’s controversial
firing as United States Attorney in 2007, along with several others in
a scandal that shook the United States Department of Justice, which
resulted in the resignation of the Attorney General and many top offi-
cials of the Department.1  In the second part, the author analyzes an
ethical conundrum brought about by failed United States policies in
Israel and Palestine during his service in the West Bank from 2013-
15.2  The third part establishes a construct for ethical leadership in
which ethics and integrity “trumps” self-interest and examines today’s
controversial firing of Justice Department officials who have taken
stands against unfettered executive authority.3  The Article concludes
by considering the ethical leadership required of government law-
yers—indeed all who care about justice—the face of unlawful and un-
ethical demands by elected officials and their subordinates.4

† John McKay is Professor from Practice at Seattle University School of Law and
Chair of Government Investigations & Crisis Management for Davis Wright Tremaine
LLP.  He served as the United States Attorney for the Western District of Washington
(2001-2007), President of the Legal Services Corporation (1997-2001) and Chief of Team
for a United States rule of law project in the West Bank of Palestine (2013-2015).  He
writes and speaks frequently about national security, leadership, and ethics in
government

1. See infra notes 5-26 and accompanying text.
2. See infra notes 27-42 and accompanying text.
3. See infra notes 43-45 and accompanying text.
4. See infra notes 46-52 and accompanying text.
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II. ASPIRE TO BE FIRED

Now more than ten years old, the 2007 firing of the United States
Attorneys may seem like a fading scandal.5  Recent events, however,
including the firings of Deputy Attorney General Sally Yates and Fed-
eral Bureau of Investigation (“FBI”) Director James Comey, suggest
that the ethics and integrity of government lawyers are once again
dramatically before the American public.6  A brief examination of the
2007 firings may cast light on the challenges facing lawyers of integ-
rity serving in the Trump Administration.

A. BACKGROUND TO THE 2007 UNITED STATES ATTORNEY FIRINGS

Sally Yates and James Comey were not the first, and likely not
the last, government lawyers fired while in the midst of performing
their duties within the United States Department of Justice.  In 2007,
during the second term of President George W. Bush, seven United
States Attorneys were ordered to resign before the President’s term in
office ended, including the author of this essay.  It would later come to
light that a total of nine presidentially appointed United States Attor-
neys had been fired.  Now known as the “Fired U.S. Attorneys” scan-
dal, the dismissals occupied the national attention for many months in
2007 and ultimately resulted in the resignation of the Attorney Gen-
eral, Deputy Attorney General, and numerous senior Justice Depart-
ment officials.

In the case of the fired United States Attorneys, each was given
no explanation for their dismissal, and most were led to believe they
alone were being dismissed.  Those dismissed uniformly cited the
maxim that they “served at the pleasure of the President” and initially
most sought to avoid publicly disputing the Justice Department or the
White House.  All nine United States Attorneys eventually tendered
their resignations and departed their offices as instructed, most with
little or no public comment.  Similarly, the Justice Department made

5. See Charlie Savage & Maggie Haberman, Trump Abruptly Orders 46 Obama-
Era Prosecutors to Resign, N.Y. TIMES (Mar. 10, 2017), https://www.nytimes.com/2017/
03/10/us/politics/us-attorney-justice-department-trump.html?_r=0; Dan Eggen & Paul
Kane, Gonzales: ‘Mistakes Were Made’, WASH. POST (Mar. 4, 2007), http://www.wash-
ingtonpost.com/wp-dyn/content/article/2007/03/13/AR2007031300776_pf.html. See also
U.S. DEP’T OF JUSTICE OFFICE OF INSPECTOR GEN. & U.S. DEP’T OF JUSTICE OFFICE OF

PROF’L RESP., AN INVESTIGATION INTO THE REMOVAL OF NINE U.S. ATTORNEYS IN 2006
(2008), https://oig.justice.gov/special/s0809a/final.pdf.

6. John McKay, The Bush Administration Fired Me from the Justice Department
over Politics, VOX (May 15, 2017), https://www.vox.com/the-big-idea/2017/5/15/156413
18/us-attorneys-gonzales-bush-trump-justice-rule-of-law-scandal. See generally, John
McKay, Train Wreck at the Justice Department: An Eyewitness Account, 31 SEATTLE U.
L. REV. 265 (2008).  These articles, in part, have been drawn upon for this Article.
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no public statements and offered no public explanation for the unu-
sual number and timing of these resignations.

This changed on January 18, 2007, when Attorney General Al-
berto Gonzales testified before the Senate Judiciary Committee and
faced questioning by Senator Diane Feinstein (D-CA) about growing
rumors that a number of United States Attorneys had been forced out.
Gonzales attempted to portray the firings as routine “personnel” mat-
ters, but Senator Feinstein would not buy it.

SENATOR FEINSTEIN: All right.  Now, let me get at where
I am going.  How many U.S. Attorneys have been asked to
resign in the past year?
ATTORNEY GENERAL GONZALES: Senator, you are ask-
ing me to get into a public discussion about personnel.
SENATOR FEINSTEIN: No.  I am just asking you to give me
a number, that is all.
ATTORNEY GENERAL GONZALES: I do not know the
answer.
SENATOR FEINSTEIN: I am just asking you to give me a
number.
ATTORNEY GENERAL GONZALES: I do not know the an-
swer to that question.  But we have been very forthcoming—
SENATOR FEINSTEIN: You did not know it on Tuesday
when I spoke with you.  You said you would find out and tell
me.
ATTORNEY GENERAL GONZALES: I am not sure I said
that.
SENATOR FEINSTEIN: Yes, you did, Mr. Attorney
General.7

This testimony kicked off a series of controversial and misleading
statements made by the Attorney General to the Congress and the
public.  Among these issues was the apparent reliance by the Justice
Department on new powers granted to the executive branch following
the attacks of 9/11.  In fact, it became clear the Justice Department
planned to name interim United States Attorneys under the new pow-
ers granted them in the USA PATRIOT Act8 and its amendments.9

7. Dep’t of Justice Oversight: Hearing before the S. Comm. on the Judiciary, 110th
Cong. 23 (2007) (testimony of Alberto Gonzales).

8. Pub. L. No. 107-56, 115 Stat. 272 (2001) (codified as amended in scattered sec-
tions of 8 U.S.C., 15 U.S.C., 18 U.S.C., 22 U.S.C., 31 U.S.C., 42 U.S.C., and 50 U.S.C.).

9. See USA PATRIOT Improvement and Reauthorization Act of 2005, Pub. L. No.
109-177, § 502, 120 Stat. 192 (2006).  With no debate, the Attorney General was given
the authority to appoint interim United States Attorneys for indefinite terms without a
Presidential nomination or confirmation by the Senate.  Led by Senator Feinstein, the
interim appointment authority was revoked, returning the interim appointment author-
ity to the United States District Courts, in the absence of a Presidential appointment.
See Preserving United States Attorney Independence Act of 2007, Pub. L. No. 110-34,
121 Stat. 224 (2007).
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Fired United States Attorneys confirmed similar patterns in San
Francisco and San Diego, and it was later revealed that an interim
United States Attorney appointed under the USA PATRIOT Act and
avoiding Senate confirmation had been serving in Kansas City for
many months.10

Far from being the “overblown personnel matter” Alberto Gonza-
les would later call it,11 he had managed in one exchange with a
United States Senator to drive the fired United States Attorneys to-
gether, convince them that he was hiding a sinister purpose in their
dismissals, and show he was lying to the Senate to cover it up.12

Later testimony by the Deputy Attorney General Paul McNulty made
it clear that the public could not expect an honest assessment of their
intentions, when he described the firing of most of the United States
Attorneys as “performance related.”13

As public scrutiny increased, Gonzales, McNulty, and other Jus-
tice Department officials would have difficulty keeping their stories
straight about the reasons for the United States Attorney dismissals.
While a number of the fired United States Attorneys had received out-

10. United States Attorney Todd Graves had resigned on March 10, 2006, and was
replaced by a former Civil Rights Division attorney, Bradley Schlozman.  It would later
be revealed that Graves had been ordered to resign as well, in order to make way for
Schlozman and to facilitate voter fraud indictments previously rejected by Graves as
lacking merit.  Schlozman resigned as interim United States Attorney, never having
been nominated by the President or having faced Senate confirmation.  In contentious
hearings before the Senate Judiciary Committee on June 5, 2007, Mr. Schlozman de-
nied wrongdoing in bringing indictments for voter registration fraud against four em-
ployees of the Association of Community Organizations for Reform Now (“ACORN”).
Preserving Prosecutorial Independence: Is the Dep’t. of Justice Politicizing the Hiring
and Firing of U.S. Att’ys?, 110th Cong. 264-99 (2007) (testimony of Bradley Schlozman).

11. In an op-ed piece timed for publication on the day six of the fired United States
Attorneys were testifying under subpoena on Capitol Hill, then-Attorney General Gon-
zales wrote, “[w]hile I am grateful for the public service of these seven U.S. Attorneys,
they simply lost my confidence. I hope that this episode ultimately will be recognized for
what it is: an overblown personnel matter.” Alberto R. Gonzales, They Lost My Confi-
dence, USA TODAY (Mar. 7, 2007), http://www.usatoday.com/printedition/news/200703
07/oppose07.art.htm.  He later testified that he regretted the characterization. Dep’t of
Justice Oversight: Hearing before the S. Comm. on the Judiciary, 110th Cong. 23-26
(2007) (testimony of Alberto Gonzales, in response to question from Senator Feingold).

12. Kyle Sampson, then Gonzales’ Chief of Staff, had already outlined the Justice
Department’s plan to bypass Senate confirmation with the appointment of replacement
United States Attorneys. See E-mail from Kyle Sampson, then Chief of Staff and Coun-
selor to U.S. Att’y Gen. Roberto Gonzalez, to White House Counsel (Sept. 13, 2006)
(stating “I strongly recommend that, as a matter of policy, we utilize the new statutory
provisions that authorize the AG to make USA appointments.”). See also Dan Eggen &
John Solomon, Firings Had Genesis in White House, WASH. POST (Mar. 13, 2007), http://
www.washingtonpost.com/wp-dyn/content/article/2007/03/12/AR2007031201818_pf
.html.

13. Preserving Prosecutorial Independence: Is the Dep’t. of Justice Politicizing the
Hiring and Firing of U.S. Att’ys?: Hearing Before the S. Comm. on the Judiciary, 110th
Cong. 57-66 (2007) (testimony of Paul J. McNulty).



2017] TRUMPIAN ETHICS AND THE RULE OF LAW 785

standing performance evaluations,14 officials testified at various times
to alleged performance, policy, administrative, and personality issues
not mentioned in the reports, in an obvious effort to avoid claims of
political motivation.15

Summoned to Capitol Hill, Justice Department officials, led by
the Attorney General, displayed an appalling loss of memory and in-
consistent accounts of the firings.  In closely watched hearings in both
the House and Senate, officials were forced to deny that the White
House or Department of Justice was attempting to influence ongoing
criminal investigations with political ramifications for the Bush Ad-
ministration and the Republican Party.  As described below, one easily
finds parallels in the firings of United States Attorney Preet Bharara

14. The Justice Department’s evaluation process for United States Attorneys and
their offices is overseen by the Executive Office for United States Attorneys.  Periodic
field visits conducted by professional staff and career attorneys and staff are reported
on a multi-year basis in Final Evaluation (“EARS”) Reports. See U.S. DEP’T OF JUSTICE:
OFFICES OF THE U. S. ATT’YS, http://www.justice.gov/usao/eousa (last updated Aug. 17,
2016).  The EARS Report for the Western District of Washington was based on approxi-
mately 170 interviews by twenty-seven inspectors during March, 2006 (report on file
with U.S. Dep’t of Justice).

15. See, e.g., Memorandum of John Conyers, Jr., Chairman of H. Comm. on the
Judiciary, to members of the H. Comm. on the Judiciary 25-26 (July 24, 2007), available
at http://media.washingtonpost.com/wp-srv/politics/documents/contempt_memo_072407
.pdf.

The case of John McKay is equally troubling. The Administration has now
floated at least five different reasons for the placement of John McKay on the
firing list. But those reasons appear pretextual. The Administration initially
claimed that Mr. McKay was overly aggressive in a meeting on an information
sharing program with Deputy Attorney General McNulty, and that he ar-
ranged the sending of a letter advocating for that program that put the Deputy
in an uncomfortable position. Leaving aside the question whether a responsible
Department of Justice would fire a well-performing U.S. Attorney for such ap-
parently frivolous reasons, those events did not occur until late summer 2006,
but John McKay was on Mr. Sampson’s firing list as early as March 2005. At
one point, the Administration claimed that Mr. McKay’s office was not suffi-
ciently aggressive in appealing certain criminal sentences that were below the
Guidelines range, but that was an issue based on a January 2005 Supreme
Court decision and there would not have been time for follow up litigation and
collection of sentencing data for that controversy to have contributed to the
decision to target McKay for firing two months later.

When further pressed for the reason why Mr. McKay might have been
targeted for firing at that time, the Administration offered reasons that appear
even more unlikely. One Department witness commented that Mr. McKay had
asked some difficult questions of Attorney General Ashcroft in a public setting
that may have put Administration officials “on the spot,” which had occurred
before McKay’s name was placed on the March 2005 firing list. Kyle Sampson
testified that he may have heard complaints about Mr. McKay pressing too
aggressively for Department action in the aftermath of the murder of one of
McKay’s assistant U.S. Attorneys in the time period before the March 2005 list.
These would not seem to be credible reasons for the firing of an effective U.S.
Attorney such as John McKay. As suggested above, the available evidence sug-
gests that improper political factors played an important role in his firing.

Id.
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(Southern District of New York), Deputy Attorney General Sally
Yates, and FBI Director James Comey.

In what was at the time a media bombshell, Attorney General
Gonzales declared to gathered media that he “was not involved in see-
ing any memos, was not involved in any discussions about what was
going on,”16 as the United States Attorneys were being fired in his
own Department.  Later testimony by Chief of Staff Kyle Sampson,
together with emails showing his presence at a pivotal meeting in
which the list of fired attorneys was approved, would clearly demon-
strate the Attorney General lied.17  In his Senate testimony, Attorney
General Gonzales repeatedly claimed not to recall important events
surrounding the forced resignations, a performance roundly criticized
in editorials from around the country, and parodied mercilessly by the
nation’s comedians and late night talk show hosts.18

Although the Bush White House refused to provide witness testi-
mony or records under claim of executive privilege, emails discovered
at the Justice Department revealed that the idea of replacing all of the
United States Attorneys originated there.19

Even as the role of the White House remains shrouded in its
claims of executive privilege,20 later investigations revealed that cer-
tain White House employees were heavily involved in the dismissal of
United States Attorney David Iglesias of New Mexico.  White House
officials were reacting directly to the complaints of then-Senator Pete
Domenici (R-NM) and an investigation into public corruption in that
state.

This apparent disregard for the importance of the role of United
States Attorneys in the Bush Administration and the Justice Depart-
ment seems to mirror the view of President Trump.  The dismissal of
every United States Attorney appointed by President Obama, while
not unprecedented, indicates a disregard for the independent role of
Federal Prosecutors.  United States Attorneys are appointed to their
offices by the President, who “shall appoint by and with the advice and

16. U.S. DEP’T OF JUSTICE, AN INVESTIGATION INTO THE REMOVAL OF NINE U.S. AT-

TORNEYS IN 2006, (2008), https://oig.justice.gov/special/s0809a/final.pdf.
17. U.S. S. Judiciary Comm. Holds a Hearing on U.S. Att’y Firings, 110th Cong. 15

(2007) (testimony of Kyle Sampson, in response to questions from Sen. Specter), availa-
ble at http://media.washingtonpost.com/wp-srv/politics/documents/sampson_transcript
032907.html.

18. See, e.g., Uh, mmmm, maybe. . ., SEATTLE TIMES (April 20, 2007), http://archives
.seattletimes.nwsource.com/cgi-bin/texis.cgi/web/vortex/display?slug=gonzaled20&date
=20070420&query=alberto+gonzales; see also, e.g., The Daily Show (Comedy Central
television broadcast April 23, 2007).

19. Former White House Counsel Harriet Miers first broached the idea, but it was
rejected by both Kyle Sampson and Gonzales. See Eggen & Solomon, supra note 12.

20. Conyers, supra note 15, at 42-47.
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consent of the Senate, a United States Attorney for each Judicial Dis-
trict.”21  The statute further provides: “Each United States Attorney is
subject to removal by the President.”22  In other words, the President
appoints, the Senate confirms, and, while in office, United States At-
torneys serve at the pleasure of the President.  All United States At-
torneys know this, yet all are aware that the President who appointed
them to office dismisses very few United States Attorneys.23

United States Attorneys are considered the chief federal law en-
forcement official within their districts.  They supervise most investi-
gations in their districts by federal law enforcement agencies,
including: the FBI; the Drug Enforcement Agency; Bureau of Alcohol,
Tobacco, Firearms and Explosives; United States Marshal’s Service;
Bureau of Prisons; Immigration and Customs Enforcement; United
States Secret Service; United States Coast Guard; Environmental
Protection Agency; and many other agencies.  In addition, important
civil cases in which the United States is a party are overseen by civil
divisions in each of the ninety-three United States Attorneys’ offices
across the country.24

That United States Attorneys wield enormous power is well un-
derstood, particularly when considering their direct investigative
oversight of gun-carrying federal agents and their ability to seek crim-
inal arrest, indictment by federal grand juries, and, if conviction is
obtained, imprisonment or even execution.  That such power should be
wielded in a non-political fashion is seemingly clear, as set forth by
the United States Supreme Court in Berger v. United States25 and
passionately defended by all who believe that law “trumps” naked po-
litical power:

The United States Attorney is the representative not of an
ordinary party to a controversy, but of a sovereignty whose
obligation to govern impartially is as compelling as its obliga-
tion to govern at all; and whose interest, therefore, in a crimi-
nal prosecution is not that it shall win a case, but that justice

21. 28 U.S.C. § 541(a) (2006).
22. Id. § 541(c).
23. KEVIN M. SCOTT, U.S. ATTORNEYS WHO HAVE SERVED LESS THAN FULL FOUR-

YEAR TERMS, 1981–2006 (2007), available at http://leahy.senate.gov/issues/USAt-
torneys/ServingLessThan4Years.pdf.  In his report, Mr. Scott finds that only eight
United States Attorneys were dismissed or instructed to resign from office before expi-
ration of their terms or the election of a new President. Id. at 6–7.  Each of these circum-
stances had ample evidence of cause for their removals, including one in which it was
alleged that an intoxicated United States Attorney bit a stripper. Id. at 7.

24. See generally, JAMES EISENSTEIN, COUNSEL FOR THE UNITED STATES: U.S. AT-

TORNEYS IN THE POLITICAL AND LEGAL SYSTEMS (1978).  Although somewhat dated, Dr.
Eisenstein’s book is seminal on the role of United States Attorneys and is read by many
incoming appointees to the office.

25. 295 U.S. 78 (1935).
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shall be done. As such, he is in a peculiar and very definite
sense the servant of the law, the twofold aim of which is that
guilt shall not escape or innocence suffer. He may prosecute
with earnestness and vigor – indeed, he should do so. But,
while he may strike hard blows, he is not at liberty to strike
foul ones. It is as much his duty to refrain from improper
methods calculated to produce a wrongful conviction as it is
to use every legitimate means to bring about a just one.26

The United States Attorneys Firing Scandal in 2007, together
with President Trump’s firing of James Comey from the FBI and Sally
Yates from the Department of Justice all represent serious ethical
challenges to our commitment to the rule of law.  The following part of
this Article explores ethical challenges derived from a very different
part of the world.  Here, the Kalashnikov rifle often supplants the rule
of law.

III. RULE OF LAW IN PALESTINE

Naming the lands of the Palestinian people is a fraught political
exercise.  If you are speaking to an Arab, they will call it Palestine; to
an Israeli settler, Judea and Samaria.  An official of the United States
Department of State would say the West Bank, and if searching in
Google Maps, you would type Palestinian Territories.  Whatever one
might name it, the people of Palestine living in the West Bank region
of the Jordan River have endured a fifty-year military occupation by
Israel.  Their tale of misery, failed leadership, futile “peace negotia-
tions,” and quest for nationhood under the rule of law became part of
my story as an American lawyer.

A. AN AMERICAN IN RAMALLAH

After receiving an unexpected email in March of 2013 inviting me
to work in Palestine for the United States Department of State, like
most anyone else, I considered such an upheaval only a remote possi-
bility.  Still, I didn’t immediately say no, and about six weeks later, I
was dropping two duffel bags in a bare-walled apartment in Ramal-
lah, lodged between two mosques.

In this part, I will describe the Rule of Law Project I headed for
the United States Department of State and describe the Rule of Law
Project and some of its challenges, including difficult ethical choices.  I
hope to challenge American lawyers, judges, and people who care
about the rule of law to speak out for the human rights of Palestini-
ans, who suffer under this occupation.  Further, I hope to advocate for

26. Berger v. United States, 295 U.S. 78, 88 (1935).
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a nonviolent solution to a place in need of both compassion and the
rule of law.

The Palestinian city of Ramallah is located about twenty-five
minutes and often more than a few Israeli military checkpoints away
from the Old City of Jerusalem.  I served as the Chief of Team to an
organization that executed a State Department contract for the Rule
of Law.27  My staff was embedded with Palestinian police, prosecu-
tion, and security services.  We were engaged in an aggressive pro-
gram with nearly twenty different project lines, training in human
rights, and providing equipment for modern policing and prosecution.

Underlying these efforts was the United States policy in support
of the creation of a Palestinian state.  Officially known as the “Two
State Solution” for the conflict and occupation of Palestine by Israeli
forces, little progress has been made since the 1967 war.  Many na-
tions, including the United States, act as Donor Nations to the Pales-
tinian Authority under a policy many consider to be futile.  Still, these
nations work to bolster otherwise failing sectors of the economy in fur-
therance of the creation of an independent Palestine.  JSAP’s justice
sector programs during my time in Palestine included:

• Forensics Training to the Palestinian Police
• Development of case management software for Palestinian

Police
• Enhancing cybercrime enforcement capacity
• Training on modern use of informants in criminal cases
• Improving capacity to investigate arson
• Improving systems to execute court ordered arrest warrants
• Providing management assistance to local prosecution offices
• Assisting prosecutors in reducing case backlog
• Working with Palestinian security services to enhance human

rights and professional policing practices.
Some American lawyers might be surprised to learn that the

Palestinians are engaged in self-policing within the occupation.
Under the Oslo Accords,28 the Palestinian Authority is responsible for
the administration of lands designated as “Area A” within the West
Bank.  Roughly, this is comprised of the major population areas in-
cluding Ramallah, Hebron, Jericho, Bethlehem, Nablus, and Jenin.
Transiting between these areas requires crossing areas under the ex-

27. The Justice Sector Assistance Project (“JSAP”) is a contract administered by
the United States Department of State, Bureau of International Narcotics and Law En-
forcement since 2009. See INL Justice: Making a Difference around the World, U.S.
DEP’T OF STATE: BUREAU OF INT’L NARCOTICS & LAW ENF’T AFFAIRS, https://www.state
.gov/documents/organization/267511.pdf (last visited July 12, 2017).

28. See generally, The Oslo Accords and the Arab-Israeli Peace, OFF. HISTORIAN

https://history.state.gov/milestones/1993-2000/oslo (last visited July 12, 2017).
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clusive control of the Israeli military, and pock marked by ubiquitous
Israeli “settlements” built on Palestinian lands in violation of interna-
tional law.29

Among the most important work being undertaken by the United
States Rule of Law Project was to bring up the capacity of the Pales-
tinian police services to utilize forensic evidence in criminal prosecu-
tions.  In an underdeveloped place like Palestine, there are really only
two ways to try a criminal case: one is through witness testimony—
and you can imagine the hearsay problems that would build on hear-
say problems in trying to get a witness to a crime for which often there
are no witnesses.  The other is via confessions—and you can only im-
agine how confessions might be obtained in such a place.  While I was
never a witness to coercion or violence, my Palestinian colleagues
would sometimes look away when the question was asked.  This awk-
ward situation only underscores the importance of human rights
training (and screening out those accused of human rights abuses),
forensics training to focus prosecutions on physical evidence, and ca-
pacity building in modern policing.

Palestinian justice sector officials were, for the most part, profes-
sional and well-trained.  They liked the American program, not only
because we offered high quality training, but also because we bought
them equipment—from fingerprint platforms to software in cyber-
crime units, to the kinds of tools needed to bring in forensic evidence
in criminal trials.

B. UNDERSTANDING THE OCCUPATION OF PALESTINE AND ITS RULE

OF LAW

Anyone working for human rights in troubled places of the world
will question whether their work contributes to peace.  Working in the
Middle East alone neither answers the question of how such a conflict
ends between Israel and Palestine, nor answers how Israel might live
in peace with its neighbors.  Like many Americans who work for Pal-
estinian rights and statehood, I came to this region supporting and
believing in the State of Israel, and I left supporting the State of
Israel.  However, when I became deeply aware of the political situa-
tion and, in particular, of the policy of the occupying Israeli forces to-
ward the Palestinians, my reaction was shock and dismay.

As a law professor, lawyer, and human being, I condemn the vio-
lence that has been inflicted on both sides of this conflict.  Scores of
Palestinians have lost their freedom and many have lost their lives, as
have Israeli soldiers and innocent civilians in both Israel and in Pales-

29. See S.C. Res. 2334 (Dec. 23, 2016).



2017] TRUMPIAN ETHICS AND THE RULE OF LAW 791

tine.  I cannot imagine, from the Palestinian side, how knife attacks
against elderly couples in Tel Aviv or elsewhere in Israel, or against
children, can ever be justified.  Clearly the only path to a Palestinian
state is the path of nonviolence, including the nonviolent refusal to
cooperate in the Occupation.  The peaceful paths of Gandhi and Mar-
tin Luther King are the only ones possible in this place.  But for the
Israeli side, the violence and slavery of nearly fifty years of occupation
of the Palestinians, Israeli settlement-building, and the killing and
imprisonment of Palestinian youth must end.

The biggest obstacle to peace in the region is the unfettered build-
ing of settlements by Israel in occupied Palestinian lands.  Almost eve-
rywhere you travel in the West Bank, when you look up to the hills,
you will see an Israeli settlement, illegal in every way under interna-
tional law.  And they are building all the time.

When asked whether I have hope for peace in the Holy Land, my
answer has to be “No.”  I do not have hope about how this problem can
be resolved.  The Palestinians insist on a right of return, and to
them—some of them—that means they want the olive groves of their
grandparents that are now part of the State of Israel.  This is not a
reasonable starting point for peace negotiations on the part of the
Palestinians.  The Israelis will not stop building settlements and have
no observable way to roll back those heavily armed settlers who now
number well over half a million living inside the West Bank—a land
to which they have absolutely no claim under law.  My head says, No,
there’s no hope; but my heart and maybe my Irish view of the world
say, Yes, let’s proceed and let’s talk about what some of the realities
that are on the ground.

The total Jewish population of Israel is around 6.1 million.30  If
you combine the Palestinian populations in Israel, twenty percent of
Israeli citizens are Palestinian.  They are second-class citizens by all
accounts.  The Jim Crow laws that apply to the Palestinians inside of
Israel would be the basis of another lecture.31  But if you took that
population, the population of Gaza, and the population of the West
Bank, they total approximately 5.8 million Palestinians.32  Therefore,
6.1 million people arguably are occupying 5.8 million people.  This is
the real threat to the State of Israel: by not making peace with Pales-
tinians, by not allowing them the creation of their own state, they are
doomed to a permanent occupation.  You can imagine what this takes.

30. Israel’s Religiously Divided Society, PEW RES. CTR. (March 8, 2016), http://www
.pewforum.org/2016/03/08/israels-religiously-divided-society/.

31. Palestinians to Outnumber Jewish Population by 2020, HAARETZ (Jan. 1, 2013),
http://www.haaretz.com/middle-east-news/palestinians-to-outnumber-jewish-popula-
tion-by-2020-says-pa-report-1.491122.

32. Id.
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It is the reason every single Israeli citizen, men and women, must
serve in the military.  It takes a lot of soldiers to occupy that many
people.

But for peace to come about, Israel must eventually end its use of
military laws of occupation.  If one compares the situation to Northern
Ireland, the only way out is to roll back the occupation, to roll back the
laws that governments give themselves when peace is threatened
from within.  For example, laws passed in the United States after 9/11
conferred great surveillance power on the government33 and strength-
ened the United States government’s ability to gather intelligence, ar-
rest, and prosecute suspected terrorists.  Unlike the United Kingdom
in the case of Northern Ireland and the United States after 9/11, the
Israeli government has the unfettered ability to spy on Palestinians in
Gaza and the West Bank.

Will a Palestinian State be created?  Many young people in Pales-
tine do not favor the “Two State Solution” but would take their
chances as citizens of Israel.  Palestinians may believe the most effec-
tive Palestinian weapon is their demographic growth, which is occur-
ring at a much, much higher rate than that of Israeli Jews.34  If those
numbers stay the same, then you would see—some say within five
years—a majority Palestinian block within Israel.  With this impend-
ing disaster for the Jewish State of Israel, we would likely be looking
at the beginning of an almost direct parallel to South Africa and its
discredited policy of apartheid.  Some argue that Israel has already
created such a policy, in fact.35

There are now approximately 625,000 Israeli Jews living in the
West Bank in over one hundred settlements.36  I have no idea how
this can ever be rolled back if there is to be a peace.  But to look at the
reality on the ground, these are all fortified mini-cities.  As I person-
ally observed, every one of them has an Israeli defense garrison close
by.  All are walled, all are surrounded by barbed wire, and the citizens
are armed.37  On one occasion, I attended a barbeque in an Arab vil-
lage, above which there was an Israeli settlement.  There was a swim-

33. See, e.g., USA PATRIOT Act, Pub. L. No. 107-56, 115 Stat. 272 (2001).
34. See Palestinians to Outnumber Jewish Population by 2020, supra note 31.
35. Ruth Eglash, Is Israel an ‘Apartheid’ State? This U.N. Report Says Yes, WASH.

POST (March 16, 2017), https://www.washingtonpost.com/news/worldviews/wp/2017/03/
16/is-israel-an-apartheid-state-this-u-n-report-says-yes/?utm_term=.444a906120c5. See
also, John McKay, Israel’s Security Means Ending Its Oppression of Palestinians, SEAT-

TLE TIMES (Aug. 8, 2015), http://www.seattletimes.com/opinion/israels-security-means-
ending-its-oppression-of-palestinians/.

36. Report on Israeli Settlements in the Occupied Territories, FOUND. FOR MIDDLE

E. PEACE (July 15, 2013), http://fmep.org/resource/report-on-israeli-settlement-in-the-
occupied-territories-vol-23-4/.

37. Id.
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ming hole,38 and I, of course, invited the settlers to come and eat with
us, which they refused to do.  But as they turned away, I could see
tucked into the back of their bathing suits that each had a nine-milli-
meter pistol.  It was not only the soldiers who carried weapons; even
the Israeli settlers were heavily, heavily armed in every possible way.

C. GAZA, SUMMER 2014

In the summer of 2014, the Israeli forces engaged in a military
assault on Palestinians living in Gaza.39  Responding to claims of Pal-
estinian incursions into Israeli territory and following the murder of
three Israeli youth near a West Bank settlement, Israel rained bombs
on defenseless Palestinians huddled in their homes, hospitals, and
schools.  Over three thousand Palestinians were killed.40  I was a wit-
ness to the unguided rockets fired by Hamas toward Tel Aviv after
Israeli forces entered Gaza.  I could see their fiery tails arcing across
the night sky from my apartment in Ramallah, and knew well that
many would die.  While Hamas fighters tried to offer resistance, they
were no match for the well-trained and equipped soldiers of the Israel
Defense Forces and their sophisticated weaponry.

As disturbing as this was to witness personally, I was soon in-
volved in an ethical dilemma caused by United States support of the
Israeli military.  Much to my shock, United States military assistance
included the 2014 assault on Gaza, even as the United States con-
demned the Israeli attack and the mounting civilian casualties.

The United States government has maintained a secret supply de-
pot in Israel for many years.41  One might speculate that storing
United States weapons there demonstrates to enemies of Israel that
the United States has skin in the game and will protect Israel from
outside attacks.  Using the weapons to kill nearly defenseless Pales-
tinians in Gaza surely was not part of the American policy.

During its assault on the Palestinians of Gaza, news reports indi-
cated the Israeli military depleted its ready supply of mortars and gre-
nades in Gaza, which they were launching into the most highly

38. Located in Palestinian lands abutting the Palestinian village of Der Ibzeia and
located within Area B, lands ostensibly under both Israeli and Palestinian control.  The
swimming hole was considered part of the Arab village, outside of the settlement walls.

39. Steven Erlanger & Isabel Kershner, Israel and Hamas Trade Attacks as Ten-
sion Rises, N.Y. TIMES (July 8, 2014), https://www.nytimes.com/2014/07/09/world/mid-
dleeast/israel-steps-up-offensive-against-hamas-in-gaza.html.

40. Mairav Zonszein, Israel Killed More Palestinians in 2014 Than in Any Other
Year Since 1967, GUARDIAN (March 27, 2015), https://www.theguardian.com/world/2015/
mar/27/israel-kills-more-palestinians-2014-than-any-other-year-since-1967.

41. Luis Martinez, U.S. Has Sold Ammunition to Israel Since Start of Gaza Con-
flict, ABC NEWS (July 30, 2014), http://abcnews.go.com/blogs/politics/2014/07/u-s-has-
sold-ammunition-to-israel-since-start-of-gaza-conflict/.
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occupied zone in the world.  The Israelis petitioned the United States
government to resupply them from the United States secret supply
depot so that the Israeli Defense Forces could continue their assault
on Gaza unabated.42  As the only American official allowed to live in
the West Bank at this time—because I had a staff of Palestinians
working in the Rule of Law Program—I had a terrible ethical crisis:
how could I continue in my role as American trainer of Palestinians in
human rights when my government was resupplying their occupiers
so that it could kill the families of people that I was working with in
Gaza?

I had a very, very difficult weekend in which I worked this
through in my head.  I did not want to resign.  I did not want to put
the jobs of my colleagues in jeopardy.  But I decided I could not be
silent.  So I made an appointment with the Attorney General of Pales-
tine, the Deputy Commander for the Palestinian Police, and the Chief
Prosecutor for the West Bank.

I began with the Attorney General and said, “Mr. Attorney Gen-
eral, I feel that as only the American official in the West Bank and the
only one whom you deal with, I have to tell you that I’m appalled at
my government’s cooperation here in the resupply and subsequent as-
sault on Gaza.  I know you know of it, and if I were you, I would ques-
tion my leadership of the Rule of Law Program here.  Consequently, if
you confirm this to me, I will resign and turn this office over to my
deputy, who is a Palestinian.”  He rose up from his chair, looked at me,
shook his head and came around the table to kiss me three times and
he put his hands on my shoulders. “Please stay,” he said.  “We’re
Palestinians.  We’re used to being killed.”  It was a very difficult and
emotional moment for me as I considered the meaning and the weight
of history in his remark.

This response was essentially repeated by the next two officials,
and by the time I went to the fourth, for coffee and to ask his advice on
how to proceed, he, another Palestinian, said, “Oh, don’t talk to me.”
He said, “I already know.  It’s all over the government.  You offered to
resign.  You are a good person.  You should stay.”

It wasn’t my intention to try to enhance my standing with Pales-
tinian officials.  I was fully prepared to leave on principle, though I did
not want to abandon my work or colleagues.  I truly expected the Pal-
estinian Attorney General to accept my offer of resignation.  Instead, I
stayed and learned a lesson: it was not about me.  It was not about my
view, or even about the rule of law in this moment.  It was about the
resiliency of the Palestinian people and their willingness to work

42. Id.
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under the most trying circumstances to advance the possibility of
statehood and the rule of law.

This may be how I came to appreciate a word commonly used by
my Palestinian friends and colleagues working toward the rule of law
in a troubled land: Inshallah, literally, “God willing.”  But it is used in
Palestine in a way that we, especially lawyers, would find a little un-
settling.  For example, if you are dealing with an opposing lawyer, you
might hear something like, “We’ll get our submittals in by Friday, In-
shallah.”  They would always end with Inshallah.  I did not like to
hear that.  “No, no, no.  Not Inshallah.  You have to promise me I’m
going to get this by Friday.”  My response was very American: “Forget
about this Inshallah business.  Don’t say that to me.”

But when you think about it, almost nothing goes right in the
lives of Palestinians.  Nothing is predictable.  Forty percent of males
over the age of twenty-five have been in Israeli prisons, so almost eve-
ryone I worked with or came into contact with has been in a prison or
a jail.  You can be detained at any time.  Checkpoints can appear that
were never there before.  So, really, it is a pretty good word to have at
your disposal.

Perhaps there will be peace in the Middle East one day.
Inshallah.

IV. HOW ETHICS “TRUMPS” SELF-INTEREST IN
GOVERNMENT SERVICE

A. ETHICAL LEADERSHIP AND DOING THE RIGHT THING

With controversy swirling around the White House in the early
days of the Trump Administration, we turn our attention to ethical
leadership and the role of lawyers who serve the public interest.  With
the first serious calls for impeachment since the Monica Lewinsky
Scandal, the constitutional role of presidential impeachment returns
to our public discourse.43

Lessons learned from my own firing from the Justice Department
cannot be obtained from reference to the Rules of Professional Con-
duct (“RPC”) or decisions by the courts.  A lawyer may search in vain
for guides to help him or her do the right thing within the rules, with
very little to show for it.44  In fact, I often tell my law students some-

43. Avantika Chilkoti, House Democrat from California Seeks Support to Impeach
Trump, N.Y. TIMES (June 12, 2017), https://www.nytimes.com/2017/06/12/us/politics/
brad-sherman-impeachment-trump.html; Jonathan Martin & Alexander Burns, Demo-
cratic Leaders Try to Slow Calls to Impeach Trump, N.Y. TIMES (May 18, 2017), https://
www.nytimes.com/2017/05/18/us/politics/democrats-trump-impeachment.html.

44. The Preamble to the RPC does make some lofty claim about the lawyer’s re-
sponsibility to improve the legal profession and serve those without adequate means to
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what facetiously that the RPC boils down to two main prohibitions: do
not sleep with your clients and do not steal from their trust accounts.
Then, an amazing number of lawyers manage to do both of those
things.

Rather, my relatively brief brush with public controversy demon-
strated that turning to the RPC will do little good in times such as
those now facing the current occupants of the White House Counsel’s
Office and Department of Justice.  Unfortunately, these rules are
more about protecting the business of law practice and providing a
way to discipline wayward lawyers, especially those who stray too far
from good business practices.

As part of my remarks in the Symposium, I offer here the follow-
ing simple decision steps for lawyers serving in the public eye:

• First, determine what laws or ethical rules may apply to the
matter at hand;

• Second, consult with inside colleagues—especially those with
factual knowledge or experience;

• Third, if time allows, consult with a neutral advisor whom you
respect (without improperly disclosing protected communica-
tions);

• Fourth, if possible, make the decision in your own time;
• Fifth, do the right thing—even if it is the most difficult for you

personally and may result in you losing your job.
In essence, the simple answer is to do that thing you would be

proud to share at your dinner table at home with your parents, your
spouse, and your children.  For government lawyers, the quintessen-
tial advice on wielding prosecutorial power wisely and fairly was pro-
vided by then-Attorney General (and later Associate Justice of the
United States Supreme Court) Robert Jackson:

The qualities of a good prosecutor are as elusive and as im-
possible to define as those which make a gentleman.  And
those who need to be told would not understand it anyway.  A
sensitiveness to fair play and sportsmanship is perhaps the
best protection against the abuse of power, and the citizen’s
safety lies in the prosecutor who tempers zeal with human
kindness, who seeks truth and not victims, who serves the
law and not factional purposes, and who approaches his task
with humility.45

pay our outrageous legal fees. See MODEL RULES OF PROF’L CONDUCT Pmbl. & Scope
(AM. BAR ASS’N 2011).

45. Robert H. Jackson, The Federal Prosecutor, 31 J. CRIM. L. & CRIMINOLOGY 3, 3
(1940).
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Humility and a sense that public lawyers must strive to serve the
common good are at the core of Justice Jackson’s advice, just as it lies
at the core of how ethical lawyers should approach their service today.

B. THE PERILS OF “DOING THE RIGHT THING” UNDER PRESIDENT

TRUMP

Shortly after taking office, President Trump ordered the resigna-
tions of nearly all of the United States Attorneys appointed by Presi-
dent Obama, still serving in office.46  While not unprecedented, firing
the presidentially-appointed, Senate-confirmed Federal Prosecutors is
not typically how United States Attorneys are replaced.  Typically, be-
cause their service is considered essential, occupants of these offices
await newly appointed successors after the new President takes office.
Unlike the 2007 Firing Scandal, even abrupt dismissals do not violate
established norms since presidents are expected to make their own
appointments.47

1. The Firing of Preet Bharara

Nevertheless, President Trump raised issues of improper influ-
ence by first assuring Preet Bharara, the United States Attorney for
the Southern District of New York, that he would be expected to con-
tinue serving, only to fire him shortly thereafter.48  By publicly mis-
leading United States Attorney Bharara, President Trump raised the
specter of interference in any one of a number of ongoing criminal in-
vestigations, some of which may have involved activities and associ-
ates of President Trump before he assumed office.  This may well
become an area of inquiry for the Special Counsel recently appointed
by the Justice Department to investigate Russian influence and possi-
ble federal crimes by those serving in the White House.

2. The Firing of Deputy Attorney General Sally Yates

Prior to the firing of Mr. Bharara, then-acting Attorney General
Sally Yates was fired for indicating her opposition to the Executive
order on immigration, which was eventually stayed by the courts.49

46. Michael D. Shear, Months after Firing U.S. Attorneys, Trump Nominates
Replacements, N.Y. TIMES (June 12, 2017), https://www.nytimes.com/2017/06/12/us/
politics/trump-nominates-us-attorneys.html.

47. EISENSTEIN, supra note 24, at 36-38.
48. Benjamin Weiser & William K. Rashbaum, Preet Bharara Links Firing to

Trump Team’s ‘Helter-Skelter Incompetence’, N.Y. TIMES (April 6, 2017), https://www
.nytimes.com/2017/04/06/nyregion/preet-bharara-interview-trump.html?_r=0.

49. Trump Sacks Defiant Acting Attorney General Sally Yates, BBC (Jan. 31, 2017),
http://www.bbc.com/news/world-us-canada-38805944. See also Anamona Hartocolis,
Sally Yates Tells Harvard Students Why She Defied Trump, N.Y. TIMES (May 24, 2017),
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Ms. Yates’ public dismissal differed in part from others in that she
chose to indicate her opposition to the immigration policy and not its
constitutionality.  This was a mistake.  As leader of the Justice De-
partment, even temporarily, her duty was to advise the government
on the law, not policy.  Refusing to participate in unconstitutional acts
is an act of principal.  Defiantly stating opposition to policy was a po-
litical act and, frankly, justified her dismissal.

3. The Firing of FBI Director James Comey

President Trump’s abrupt firing of FBI Director James Comey50

offered the starkest comparison yet to the 10-year-old United States
Attorney Firing Scandal.  Like the firings of United States Attorney
Bharara and Deputy Attorney General Yates, President Trump, in fir-
ing Comey, raised the specter of attempting to thwart a criminal in-
vestigation into Russian influence in the 2016 presidential
campaign.51

Once again, the response of government officials, including in the
Department of Justice, has been underwhelming.  Thus far, the les-
sons of prior scandals have eluded both Attorney General Jeff Ses-
sions and Deputy Attorney General Rod Rosenstein.  As former
United States Attorneys themselves, both should be aware of their
personal obligation to protect the integrity of criminal investigations
and defend them from political considerations.  Rosenstein’s appoint-
ment of a Special Prosecutor to examine Comey’s firing does not com-
pletely erase his role in providing the President with cover by
preparing a memorandum blaming Comey for mishandling the Hillary
Clinton email investigation.52

That criminal investigations and prosecutions must be kept apart
from politics is well familiar to those of us who raised our right hand

https://www.nytimes.com/2017/05/24/us/sally-yates-trump-travel-ban-harvard-law
.html.

50. See McKay, supra note 6.
51. With appointment of a Special Prosecutor, President Trump may well be facing

an investigation for obstruction of justice in firing Mr. Comey.  The elements of a prima
facie case of obstruction of justice under 18 U.S.C. § 1503 (one of several criminal ob-
struction of justice statutes) are: (1) the existence of the judicial proceeding, (2) knowl-
edge of or notice of the judicial proceeding, (3) acting “corruptly” with intent to
influence, obstruct, or impede the proceeding in the due administration of justice, and
(4) a nexus (although not necessarily one which is material) between the judicial pro-
ceeding sought to be corruptly influenced and the defendant’s efforts.  The omnibus
clause of § 1503(a) is a “catchall” provision, which is broadly construed to include a wide
variety of corrupt methods. United States v. Andreas, 39 F. Supp. 2d 1048, 1065 (N.D.
Ill. 1998), aff’d, 216 F.3d 645 (7th Cir. 2000).

52. Aaron Blake, The Justice Department’s Case Against James B. Comey, Anno-
tated, WASH. POST (May 9, 2017), https://www.washingtonpost.com/news/the-fix/wp/
2017/05/09/the-justice-departments-case-against-james-comey-annotated/?utm_term=
.1b375c59f0d6.
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and swore an oath to support and defend the Constitution of the
United States.  Indeed, some of us lost our jobs defending those ide-
als—including Mr. Bharara, Ms. Yates, and Mr. Comey.  Ethical con-
duct includes the willingness to lose one’s job (and in certain moments
of history, much more than our jobs) rather than behave unethically.

Law enforcement in our country has drawn a line when it comes
to using the power of federal agents with guns and badges to investi-
gate and arrest political opponents or other innocent persons.  That is
what the United States Attorney Firing Scandal and more recent fir-
ings represent in an ethical context.  Upholding those norms is what
separates America from those pitiable countries in which the political
enemies of those in power end up in jail.

V. CONCLUSION

Ethical conduct in the face of power can be daunting.  Lessons
drawn from the past, including the United States Attorney Firing
Scandal, seem applicable in the glare of today’s headlines.  Demon-
strating a willingness to elevate principle over self-interest, especially
when defending the rule of law, is the mark of ethical leadership.  Na-
ked power, whether it be Israeli forces utilizing American weapons or
emanating from a dysfunctional Oval Office exercise, is ultimately no
match for singular acts of conscience.

As those of us who were fired a decade ago well know, there are
some principles more important than holding on to an impressive gov-
ernment job title.  It seems that the recent firings in the Trump Ad-
ministration will not be the last.  Government lawyers and leaders
will be called upon to do the right and ethical thing as required by the
law—even if doing so means they, too, might be fired.
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MINIMIZING PROFESSIONAL RISK IN
THE REPRESENTATION OF ESTATES
AND TRUSTS: A PRACTICAL GUIDE

FOR IOWA AND NEBRASKA
LAWYERS

MARK R. GRAY†

I. INTRODUCTION

The practice area with the highest professional liability risk is
Wills, Trusts, and Estates.1  In fact, the claims frequency in this area
has nearly doubled between 2007 and 2014.2  This should be no sur-
prise given the aging of the “baby-boomers.”  In addition, in Iowa and
Nebraska alone, the amount of wealth now being transferred, and to
be transferred over the next fifty years via wills, trusts, and estates, is
estimated to be over a trillion dollars.3  A complex tax system and the
various tax implications in the transfer of that much wealth also in-
crease the risk of liability.  These factors, considered alone, might not
explain the growth in liability claims, but when one considers these
factors in conjunction with the propensity of family members and
other beneficiaries to sue each other and their attorneys, there is rea-
son for concern.  Additionally, the risk is not limited to malpractice
claims, because the allegation of an ethics violation is equally great.4

† Special thanks to my daughter, Morgan L. Kreiser, as a research assistant, and
to the Creighton Law Review for their editorial advice and assistance.  Mark is in the
private practice of law in his hometown of Ankeny, Iowa, and is a founding member of
Gray Hodges & Associates PLC.  Mark practices primarily in Estates, Wills and Trusts,
real estate, and small business representation.  He is active in the Iowa State Bar Asso-
ciation and speaks regularly on the subjects of estate planning and probate.

1. AMES & GOUGH, LAWYERS’ PROFESSIONAL LIABILITY CLAIMS TRENDS 2-3 (2015),
http://www.law.uh.edu/faculty/adjunct/dstevenson/007a%20Legal%20Malpractice%20
Claims%20Survey%202015%20Final.pdf. See also CNA PROF’L COUNSEL, WILLS,
TRUSTS, AND ESTATES – PROFESSIONAL LIABILITY FACT SHEET 1 (2016), https://www.cna
.com/web/wcm/connect/c602e9ec-0a65-412c-a2cd-c2226d4f76ae/Wills-Trusts-Estates-
PL-Fact-Sheet.pdf?MOD=AJPERES.

2. Id.
3. In Iowa, the transfer of wealth through 2049 is estimated at nearly $530 bil-

lion. CMTY. VITALITY CTR., OUR GOLDEN OPPORTUNITY: TRANSFER OF WEALTH RESEARCH,
https://www.givingforum.org/sites/default/files/resources/Iowa%20Transfer%20of%20
Wealth%20Study.pdf.  Over a fifty-year period in Nebraska, wealth transfer estima-
tions are over $600 billion. THE NEB. CMTY. FOUND., 2011 TRANSFER OF WEALTH STUDY

(2011), http://www.nebcommfound.org/media/docs/2011_Transfer_of_Wealth_Report__
2012-March.pdf.

4. See, e.g., MODEL RULE OF PROF’L CONDUCT r. 1.7 cmt. 27 (AM. BAR ASS’N 2016)
(stating that conflict of interest questions may arise in estate administration, as the
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In order to minimize professional risk in this area, perhaps the
easiest advice to follow is “don’t dabble.”5  However, if one already is
or becomes comprehensively involved in this field, the advice becomes
more complicated.  Part of the difficulty is that there is significant dis-
agreement over the most fundamental question we must ask our-
selves—namely, who is the client?

II. WHO IS THE CLIENT: AN ESTATE OR TRUST AS AN
ENTITY

A. WHAT’S THE BIG DEAL?

Shouldn’t any ethics class, article, or presentation start with a
simple question: who is the client?  Once one understands the answer
to this question, the answers to other troublesome issues almost seem
to flow naturally.  However, in the area of estates and trusts, there are
at least four possible answers:

• The estate or trust as an entity;
• The fiduciary of the estate or trust, as a fiduciary;
• The fiduciary in his or her individual capacity; or
• The estate or trust beneficiary or beneficiaries in their individ-

ual capacities.
The issue is further complicated by the fact that various jurisdic-

tions follow different rules.  For example, this Article will show the
rules and the courts in Iowa strongly indicate an estate or trust will be
treated like an entity.  Nebraska law, on the other hand, clearly states
an estate or trust is not an entity.

Whether the estate or trust is treated like an entity will often dic-
tate an answer to the question, who is the client?  There are many
guiding principles for the representation of a corporation or other rec-
ognized entities.  However, deciding whether an estate or trust is one
of those entities, or like one of those entities, is not easy.

identity of the client may be unclear); id. r. 1.1 (stating a lawyer shall represent a client
with competence); see also Sabin v. Ackerman, 846 N.W.2d 835, 842 (Iowa 2014) (ex-
plaining “a duty for an estate attorney to protect the personal interest of the executor
cannot arise from the duty of the attorney to administer the estate”); Comm. on Prof’l
Ethics v. Elson, 430 N.W.2d 113, 113-14 (Iowa 1988) (noting lack of cooperation by the
fiduciary did not excuse the attorney’s failure to take appropriate action to close the
estate).

5. CNA PROF’L COUNSEL, supra note 1 (explaining that because the “wills, trusts,
estates, probate and planning practice area frequently involves complex issues requir-
ing specialized legal experience and training” lawyers should avoid dabbling in this area
of practice). See also THOMAS E. SPAHN, ETHICS ISSUES FACING TRUST AND ESTATE LAW-

YERS 476-80 (2017), http://media.mcguirewoods.com/publications/Ethics-Programs/9990
705.pdf (identifying the critical importance of identifying the client).
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B. THE AMERICAN COLLEGE OF TRUST AND ESTATE COUNSEL

The American College of Trust and Estate Counsel’s (“ACTEC”)
commentaries for the Model Rules of Professional Conduct (“Model
Rules”) support the theory that a lawyer represents the fiduciary of an
estate or trust rather than the estate or trust as an entity.  In particu-
lar, the commentaries advise “the lawyer for the fiduciary should in-
form the beneficiaries that the lawyer has been retained by the
fiduciary regarding the fiduciary estate and that the fiduciary is the
lawyer’s client.”6  Although the ACTEC annotations do not include an
annotation for Nebraska under Rule 1.2, the Nebraska Supreme Court
has previously held that an attorney for an estate represents the fidu-
ciary, not the estate as an entity.7  Thus, Nebraska follows the major-
ity rule under the ACTEC commentaries.

However, “[w]hile the Commentaries are intended to provide gen-
eral guidance, ACTEC recognizes and respects the wide variation in
the rules, decisions, and ethics opinions adopted by the several juris-
dictions with respect to many of these subjects.”8  The ACTEC Com-
mentaries explain:

If a lawyer is retained to represent a fiduciary generally with
respect to an estate, the lawyer’s services are in furtherance
of the fulfillment of the client’s fiduciary responsibilities and
not the client’s individual goals.  The ultimate objective of the
engagement is to assist the client in properly administering
the fiduciary estate for the benefit of the beneficiaries.  Con-
firmation of the fiduciary capacity in which the client is en-
gaging the lawyer is appropriate because of the priority of the
client’s duties to the beneficiaries.  The nature of the relation-
ship is also suggested by the fact that the fiduciary and the
lawyer for the fiduciary are both compensated from the fidu-
ciary estate.9

Though the Commentaries may be relevant for the majority of juris-
dictions, the annotation to the Commentaries for Model Rule 1.2 for
Iowa presents evidence that Iowa does not follow the majority with
regard to this issue.

Schmitz v. Crotty10 is the source for the annotation for Iowa’s
Model Rule 1.2.  In this legal malpractice action, the Iowa Supreme
Court found that an attorney retained to handle a decedent’s estate

6. THE AM. COLL. OF TR. & ESTATE COUNSEL FOUND., COMMENTARIES ON THE

MODEL RULES OF PROFESSIONAL CONDUCT 37 (5th ed. 2016) [hereinafter “ACTEC”],
http://www.actec.org/assets/1/6/ACTEC_Commentaries_5th_rev_06_29.pdf.

7. In re Estate of Wagner, 386 N.W.2d 448, 450 (Neb. 1986).
8. ACTEC, supra note 6, at i.
9. ACTEC, supra note 6, at 39.

10. 528 N.W.2d 112 (Iowa 1995).
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had breached the duty of care he owed to the estate’s beneficiaries.11

Crotty was alleged to have negligently prepared the estate’s death tax
returns and negligently identified and reported certain real estate in
the returns.  In other words, the Annotation for Model Rule 1.2 sug-
gests Iowa has separated itself from the majority of Model Rule juris-
dictions that hold a lawyer represents the fiduciary, not the estate.

C. THE RULES PROVIDE LITTLE GUIDANCE

The Model Rules themselves are confusing, even contradictory.
Model Rule 1.13 makes clear that “[a] lawyer employed or retained by
an organization represents the organization acting through its duly
authorized constituents.”12  This rule recognizes corporations are “in-
animate and can only act through agents.”13  This begs the question,
why should an estate or trust be treated differently than “an organiza-
tion”?  The Iowa Probate Code14 is likewise unclear, even contradic-
tory.  For example, section 633.82 of the Iowa Probate Code describes
the attorney as “employed by the fiduciary to assist in the administra-
tion of the estate.”15  However, section 633.198 of the Iowa Code, per-
taining to fees, refers to the attorney as the “personal representative’s
attorney.”16

Model Rule 1.7 confirms the confusion in this area and states that
“[u]nder one view, the client is the fiduciary; under another view the
client is the estate or trust, including its beneficiaries.”17

In order to address the conflicting rules, one must understand
how various rules of a particular jurisdiction will be applied.  How the
rules and courts define the duty of the lawyer will provide guidance.
The key duties of the lawyer in the estates and trusts field are dis-
cussed below.

III. DUTY OF THE LAWYER

To determine an answer to the fundamental question, “who is the
client?” it is helpful to understand how the rules and courts have de-
scribed the duties of the lawyer.  Although the rules and courts of each
jurisdiction may not expressly dictate whom the attorney represents

11. Schmitz v. Crotty, 528 N.W.2d 112, 117 (Iowa 1995).
12. Crotty, 528 N.W.2d at 117.
13. Kenneth R. Berman, Litigation Ethics: Representing Corporations and Other

Organizational Clients, ABA SEC. LITIG.: ABA ANN. MEETING, Aug. 8-12, 2013, at 1,
http://www.americanbar.org/content/dam/aba/administrative/litigation/materials/aba-
annual-2013/written_materials/5_1_litigation_ethics.authcheckdam.pdf.

14. IOWA CODE ANN. § 633 (West 2017).
15. IOWA CODE ANN. § 633.82 (West 2017).
16. Id. § 633.198.
17. MODEL RULES OF PROF’L CONDUCT r. 1.7 cmt. 27 (AM. BAR. ASS’N 2013).
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in the context of an estate or trust, some at least indicate the answer.
There are several factors one can use to help with the analysis.

A. DUTY OF ALLEGIANCE TO “SIMILAR ENTITY”

A lawyer employed by a corporation or similar entity owes alle-
giance to the entity and not to an officer, representative or other per-
son.18  In representing the entity, a lawyer should keep paramount its
interests and the lawyer’s professional judgment should not be influ-
enced by the personal desires of any person in the organization.
Therefore, if state law treats estates and trusts like an entity, the law-
yer has significant ethical risk and/or liability by not following Model
Rule 1.13 (duty of allegiance to the entity).  In other words, if the rules
and courts of a jurisdiction treat estates and trusts like entities, the
lawyer’s duty is owed to the estate or trust, not the fiduciary (as an
agent).  On the other hand, if a jurisdiction does not treat an estate or
trust like an entity, it should be easier to conclude that the lawyer
represents the fiduciary; the lawyer’s duties flow to the fiduciary not
the estate or trust (as an entity).  The following analysis strongly sug-
gests Iowa treats estates and trusts like an entity and that Nebraska
treats estates and trusts as a non-entity to which the lawyer owes no
duties.

The Iowa Supreme Court explained in Ruden v. Jenk19 that “al-
though the estate attorney is hired by an executor or administrator,
his obligations, like those of the fiduciary, extend to the estate and all
other distributees.”20  In this malpractice case, the court found the at-
torney, Jenk, was hired to act as attorney for the estate and had a
duty to advise the administrators relative to that estate.  Although
Jenk was ultimately found not liable, the court stated the rule that
“[a]n attorney designated for an estate is charged with the duty of . . .

18. IOWA CODE OF PROF’L RESP., EC 5:13.  Although the Iowa Code of Professional
Responsibility was replaced by the Iowa Rules of Professional Conduct in 2005, the au-
thor believes EC 5:13 effectively states the current law.  See IOWA RULES OF PROF’L
CONDUCT 32:1.13(a) (“A lawyer employed or retained by an organization represents the
organization acting through its duly authorized constituents . . . (b) If a lawyer for an
organization knows that an officer, employee, or other person associated with the organ-
ization is engaged in action . . . likely to result in substantial injury to the organization,
then the lawyer shall proceed as is reasonably necessary in the best interest of the or-
ganization . . .” and comments to 32:1.7 [1] “loyalty and independent judgment are es-
sential elements in the lawyer’s relationship to a client”). See also ACTEC, THE

COMPREHENSIVE ANNOTATIONS TO ACTEC COMMENTARIES 52 (2016), http://www.actec
.org/assets/1/6/2016_July_Comprehensive_Annotations_ACTEC_Commentaries_5th
.pdf.  EC 5:13 and Rule 1.13 both impose similar duties and restrictions upon a lawyer
who represents an entity or organization, and the author will use the “allegiance to the
entity” phrase of EC 5:13 throughout this article synonymously with the “represents the
organization” phrase of 32:1.13.

19. 543 N.W.2d 605 (Iowa 1996).
20. Ruden v. Jenk, 543 N.W.2d 605, 610 (Iowa 1996).
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overseeing administration of the estate.”21  This language indicates
the duty is upon the lawyer to oversee the estate itself, and not to
merely advise the fiduciary.

The Nebraska Supreme Court, on the other hand, has held that
“[a]ttorneys represent people.  There is no such position known as ‘at-
torney of an estate.’  When an attorney is employed to render services
in securing the probate of a will or settling an estate, he acts as attor-
ney for the personal representative and not for the estate.”22  How-
ever, various states continually treat estates as entities for tax
purposes.23  And the Nebraska court’s pronouncement could be con-
strued in conflict with other provisions of Nebraska law.24  Jeffrey
Pennell further notes that estates are treated as entities for awards of
litigation costs, wrongful death recoveries on behalf of the decedent,
and tort or contract actions.25

Some would argue that an estate or trust is merely a res, a thing.
Consider other legal examples of a res: real estate, a bank account, a
herd of cows.  None of these have representatives; rather, they have
owners.  Nor do any of these examples have their own federal tax
number and duty to file tax returns.  Likewise, none of these things
have fiduciary duties.  Estates and trusts, on the other hand, are dif-
ferent and more similar to a corporation:

• They have a representative;
• They have a federal tax number and a duty to file tax returns;

and
• Their representatives have fiduciary duties.
Although opinions throughout the country may differ, an estate

should be treated like an “organization” as described in Model Rule
1.13, and the lawyer should keep the interests of the estate or trust,

21. Ruden, 543 N.W.2d at 610.
22. In re Estate of Wagner, 386 N.W.2d 448, 450 (Neb. 1986).
23. See Jeffery N. Pennell, Proceeding of the Conference of Ethical Issue in Repre-

senting Older clients: Representing Involving Fiduciaries Entitles: Who is the Client?, 62
FORDHAM L. REV. 1319, 1334 (recognizing that estates are treated as entities for tax
purposes).  In fact, an entity may be a fiduciary. See, e.g., IOWA CODE ANN. 633.63(2)
(explaining an entity may be a fiduciary). But see NEB. REV. STAT. § 30-2403 (1974)
(illustrating that a personal representative must be a person); Cont’l Tr. Co. v. Peterson,
110 N.W. 316, 317 (Neb. 1906) (dictating that “under the laws of this state a corporation
cannot be appointed administrator of the estate of a deceased person”).  Although sec-
tion 30-2209 of Nebraska Revised Statutes states generally that “person” includes cor-
porations and other legal entities, Continental is cited with approval in the Notes of
Decisions under section 30-2444 of Nebraska Revised Statutes (qualification of personal
representative).

24. See Perez v. Stern, 777 N.W.2d 545, 550 (Neb. 2010); infra notes 80-93 and
accompanying text.

25. Pennell, supra note 23, at 1334 n.36.
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not the individual fiduciary, paramount.26  The Nebraska Supreme
Court’s holding in In re Wagner 27 is flawed, as a general rule, because
lawyers represent entities in a myriad of situations, and it is common
for an entity to serve as an executor of an estate.28  In any event, in-
stead of focusing on the largely academic argument of whether an es-
tate or trust is an entity, we should be focused on treating estates and
trusts like an entity.

B. DUTY TO “ASSIST IN THE ADMINISTRATION” OR “OVERSEE

ADMINISTRATION”

A second factor in determining whether the attorney for an estate
represents the estate or the fiduciary is the attorney’s duty to assist in
the administration or oversee administration of the estate.  The Iowa
Supreme Court has held that “[a]n attorney designated for an estate is
charged with . . . overseeing administration of the estate.”29  The Iowa
Supreme Court went on to state that “[a]lthough the estate attorney is
hired by an executor or administrator, his obligations, like those of the
fiduciary, extend to the estate and all other distributees.”30  Further-
more, Iowa Probate Code section 633.82 expressly provides that “[t]he
designation of the attorney employed by the fiduciary to assist in the
administration of the estate shall be filed in the estate proceedings.”31

Model Rule 1.13 makes clear that “[a] lawyer employed or retained by
an organization represents the organization acting through its duly

26. Compare id. at 1334 n.35 (arguing attorneys represent entities such as corpora-
tions and partnerships and not individual people frequently and that “just as a corpora-
tion or a partnership designates an individual to deal with the world on its behalf, a
fiduciary entity exists vis-a-vis the world through the fiduciary, making the analogy
appropriate for these purposes.”), with Ruden 543 N.W.2d at 610 (explaining that al-
though an estate attorney is hired by an executor or administrator, his or her obliga-
tions, like those of the fiduciary, extend to the estate and all other distributees), Prof’l
Fiduciary, Inc. v. Silverman, 713 N.W.2d 67, 73-74 (Minn. Ct. App. 2006) (noting an
estate is a separate entity), and ACTEC, supra note 6, at 39 (illustrating that a lawyer’s
services for an estate are in furtherance of the administration of the estate and not the
individual beneficiaries).

27. 386 N.W. 2d 998 (Neb. 1986)
28. Compare Wagner, 386 N.W.2d at 450 (holding “[a]ttorneys represent people”),

and In re Cromwell’s Estate, 522 S.W.2d 36, 41 (Mo. Ct. App. 1975) (citing Eisiminger v.
Stanton, 107 S.W. 460, 462 (Mo. Ct. App. 1907)) (explaining “[t]he personal estate of a
decedent is not a legal entity. It cannot sue or be sued as such, and it cannot appeal as
such.”), with Pennell, supra note 23, at 1334 (arguing attorneys represent entities such
as corporations and partnerships and not individual people frequently and that “just as
a corporation or a partnership designates an individual to deal with the world on its
behalf, a fiduciary entity exists vis-a-vis the world through the fiduciary, making the
analogy appropriate for these purposes.”).

29. Ruden v. Jenk, 543 N.W.2d 605, 610 (Iowa 1996) (citing Comm. on Prof’l Ethics
& Conduct v. Elson, 430 N.W.2d 113, 114 (Iowa 1988)).

30. Ruden, 543 N.W.2d at 610.
31. IOWA CODE ANN. § 633.82.
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authorized constituents.”32  Iowa’s express duty to “oversee adminis-
tration” and “assist in the administration” language strongly implies
its courts will treat the estate or trust like an entity.33

Nebraska, on the other hand, takes a completely opposite ap-
proach.  Nebraska Revised Statute section 30-2476(21) empowers the
personal representative to employ an attorney to assist in the per-
formance of the administrative duties of the representative.34  The
Nebraska Supreme Court goes even further and expressly notes “the
well-established principle that when an attorney is employed to
render services for an estate, he or she acts as attorney for the per-
sonal representative.”35  These strong pronouncements in Nebraska
make it less likely its courts will treat the estate or trust like an
entity.

C. “PRIVITY” AND “THIRD-PARTY BENEFICIARIES”

Although privity and third-party beneficiary issues are generally
associated with the liability of a drafting lawyer, the manner the
courts and rules treat this issue will help us predict whether any
given jurisdiction will treat an estate or trust like an entity.  Gener-
ally, absent special circumstances, an attorney may only be sued for
malpractice by a client with whom the lawyer has privity.36  This priv-
ity requirement flows from the United States Supreme Court and is
premised upon two basic concerns: first, absent a requirement of priv-
ity, parties to a contract for legal services could easily lose control over
their agreement; and second, imposing a duty to the general public
upon lawyers would expose lawyers to a virtually unlimited potential
for liability.37

Comment two to Model Rule 1.13 explains that, although an at-
torney for a corporation must discuss legal matters with constituents
of the organization, “[t]his does not mean . . . that constituents of an
organizational client are the clients of the lawyer.”38  However, both

32. MODEL RULES OF PROF’L CONDUCT r. 1.13 (AM. BAR ASS’S 2016)
33. Compare IOWA CODE ANN. § 633.82 (stating an attorney employed by a fiduci-

ary of an estate has a duty to assist in the administration of the estate), and Ruden, 543
N.W.2d at 610 (emphasizing an attorney designated for an estate is charged with a duty
to oversee the administration of the estate, even though the attorney is hired by the
fiduciary), with MODEL RULES OF PROF’L CONDUCT r. 1.13 (stating a lawyer for an organ-
ization represents the organization, through its agents).

34. NEB. REV. STAT. § 30-2476(21) (2010).
35. Perez, 777 N.W.2d at 550 (citing In re Estate of Wagner, 386 N.W.2d 448 (Neb.

1986)).
36. Schreiner v. Scoville, 410 N.W.2d 679, 681 (Iowa 1987) (citing Brody v. Ruby,

267 N.W.2d 902, 906 (Iowa 1978)).
37. Schreiner, 410 N.W.2d at 681 (citing Nat’l Sav. Bank of D.C. v. Ward, 100 U.S.

195, 199 (1880)).
38. MODEL RULES OF PROF’L CONDUCT r. 1.13 cmt. 2 (AM. BAR ASS’N 2016)
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Nebraska and Iowa have similarly excepted this general rule and have
held that a third party constituent for a corporation may bring suit
against the corporation’s attorney in special circumstances.39

The Supreme Court of Iowa excepts the general privity require-
ment and allows a third-party to sue someone who is not his or her
lawyer if the third-party can prove he or she was an intended benefici-
ary of the transaction.40  In other words, a lawyer may be liable to a
third-party “when as a direct result of the lawyer’s professional negli-
gence the testator’s intent as expressed in the testamentary instru-
ments is frustrated in whole or in part and the beneficiary’s interest in
the estate is either lost, diminished, or unrealized.”41  The Iowa Su-
preme Court has extended this rule to the attorney for an estate.42

The Nebraska Supreme Court has also excepted the general priv-
ity requirement when it comes to third-party claims, but in a more
limited context.  In Perez v. Stern,43 the Nebraska Supreme Court al-
lowed third-party beneficiaries to sue the estate’s attorney for mishan-
dling a wrongful death claim despite the lack of privity.44  The court
noted several factors in determining whether an attorney for an estate
may owe a duty to third-party beneficiaries, including “the extent to
which the transaction was intended to affect the third party . . . .”45

Similar to The Iowa Supreme Court, the Nebraska Supreme Court
emphasized the importance of determining whether the third party
was a “direct and intended beneficiary of the attorney’s services.”46

Perez is more than a little inconsistent with Nebraska’s strong
pronouncement in In re Estate of Wagner,47 that a lawyer only acts as
an attorney for the personal representative.  In Perez, the court ana-
lyzed the risk of conflicts of interests between beneficiaries of an es-
tate, but concluded conflicts did not exist under the facts of that

39. See Freedom Fin. Grp., Inc. v. Woolley, 792 N.W.2d 134, 142 (Neb. 2010) (recog-
nizing that in special circumstances, a third party may have standing to sue an attorney
for a corporation, but ultimately rejecting the argument that the related entities to an
attorney’s corporate client were direct intended beneficiaries and disallowing such re-
lated entities to bring suit against the attorney); Brody v. Ruby, 267 N.W.2d 902, 906
(Iowa 1978) (explaining it is clear that in order for a third party to successfully sue an
attorney, the third party must be a direct and intended beneficiary of the attorney’s
services).

40. Schreiner, 410 N.W.2d at 682.  “Because no privity exists, courts extending
lawyer liability to nonclient-third parties generally have limited a lawyer’s liability to
the direct, intended, and specifically identifiable beneficiaries of the testator’s testa-
mentary disposition.” Id.

41. Id. at 683.
42. Schmitz v. Crotty, 528 N.W.2d 112, 116 (Iowa 1995).
43. 777 N.W.2d 545 (Neb. 2010).
44. Perez v. Stern, 777 N.W.2d 545, 550-51 (Neb. 2010).
45. Perez, 777 N.W.2d at 550.
46. Id. at 551.
47. 386 N.W.2d 448 (Neb. 1986).
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particular case.48  Conflicts between beneficiaries, and/or between the
fiduciary and other beneficiaries do, however, often exist.  The court
also distinguished several cases and circumstances: an attorney who
prepared a decedent’s will was not liable to a beneficiary of the will;49

and an attorney for a joint venture owed no duty to three individual
partners.50  Although the court initially adopted the “direct and in-
tended beneficiary” standard, it then added a requirement by stating
that, in the other cited examples, it was not alleged the “end and aim”
of the representation was to benefit the third party.51  Apparently, in
Nebraska, a third party plaintiff must prove both, that they were “di-
rect and intended beneficiaries” and that the “end and aim” of the rep-
resentation was for their benefit.  However, the court never explained
the distinction between these two requirements.  This case places
form over substance, because the beneficiaries of a decedent’s estate
are always “direct and intended beneficiar[ies] of the attorney’s ser-
vices” when the attorney is retained to oversee an estate.52

Jurisdictions that have eroded the general requirement of privity
and/or which allow third party claims, especially in the estate and
trust context, should be more likely to treat the estate or trust like an
entity, and hold the attorney to the standards of a lawyer for an en-
tity.53  And although Nebraska seems to add an “end and aim” compo-
nent to the “direct and intended beneficiary” requirement, it has
muddled the issue of to whom the lawyer owes his or her duties.

D. DUTY TO “PREVENT BREACH OF FIDUCIARY DUTY” OR “DISCIPLINE

FOR UNCOOPERATIVE FIDUCIARY”

The finding of a duty to “assist in the administration”54 of an es-
tate or trust strongly implies the courts will treat the estate or trust

48. Perez, 777 N.W.2d at 551, 553.
49. Id. at 553.
50. Id. at 555 n.38.
51. See generally Bauermeister v. McReynolds, 571 N.W.2d 79 (Neb. 1997), opinion

modified on denial of reh’g, 575 N.W.2d 354 (Neb. 1998).
52. Perez, 777 N.W.2d at 551.
53. Compare Schreiner, 410 N.W.2d at 682 (allowing a third-party beneficiary to

sue an estate’s attorney because the third-party was a direct, intended, and specifically
identifiable beneficiary to the matter), and Perez, 777 N.W.2d at 550-51 (emphasizing
the importance of determining whether a third-party beneficiary was a direct and in-
tended beneficiary in allowing a third-party to sue an estate’s attorney), with Brody,
267 N.W.2d at 906-07 (recognizing a third party’s ability to sue an attorney if he or she
can prove he or she was a direct and intended beneficiary of the attorney’s services, but
ultimately disallowing such claim), and Woolley, 792 N.W.2d at 142 (recognizing that,
in special circumstances, a related entity may have standing to sue the parent corpora-
tion’s attorney).

54. See, e.g., IOWA CODE ANN. § 633.82; Ruden v. Jenk, 543 N.W.2d 605, 610 (Iowa
1996) (citing Comm. on Prof’l Ethics & Conduct of the Iowa State Bar Ass’n v. Elson,
430 N.W.2d 113, 114 (Iowa 1988)).
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like an entity.  And where a lawyer has a duty to prevent a breach of
fiduciary duty or can be disciplined for failing to manage an uncooper-
ative fiduciary, the existence of a duty flowing to the estate or trust is
implicit.

In The Committee on Professional Ethics and Conduct of the Iowa
State Bar Ass’n v. Elson,55 a lawyer was reprimanded for mishandling
several different estates.56  In his defense, the lawyer suggested the
fiduciary in one estate failed to cooperate with him, thus causing the
delay in closing the estate.57  The court determined the lack of cooper-
ation by the fiduciary did not excuse the attorney’s failure to take ap-
propriate action to close the estate.58  If the fiduciary’s breach of duty
can result in an ethics sanction against the lawyer, it follows that the
lawyer has a duty to prevent the breach.  If a lawyer has a duty to
prevent a breach of fiduciary duty, or can be disciplined even when the
fiduciary is uncooperative, it is more likely that the court is treating
the estate or trust like an entity; therefore, the lawyer’s duty of loyalty
and allegiance is owed to the estate or trust, not the fiduciary.

E. “DUTY OF CONFIDENTIALITY”

How a state treats a lawyer’s duty of confidentiality indicates
whether that state does or should treat an estate or trust like an en-
tity.  Once the client, whether it be the individual fiduciary or the es-
tate, is properly identified, the general rules pertaining to privilege
apply.  However, under the Restatement (Third) of the Law Governing
Lawyers (“Restatement”), a communication otherwise protected is not
privileged if it is relevant to a claimed breach of fiduciary duty—even
if the lawyer was hired by the fiduciary—if the lawyer was retained to
advise the fiduciary concerning administration of the estate.59  If the
attorney–client privilege is lost due to an alleged breach of duty by the
fiduciary, it should follow that the fiduciary is not the client; rather
the estate or trust is the client.  This analysis closely follows Model
Rule 1.13 (duty of allegiance to the entity).  If we treat the estate or
trust like an entity, our allegiance is owed to the estate or trust, not
the fiduciary.

This may be especially important in the representation of a fiduci-
ary who is later sued or called to account.  Unless it is clearly stated
otherwise, an attorney being paid by the estate and called upon to as-
sist the fiduciary, in the fiduciary’s capacity, will generally be con-

55. 430 N.W.2d 113 (Iowa 1988).
56. Elson, 430 N.W.2d at 114-15.
57. Id. at 114.
58. Id. at 114-15.
59. RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS §§ 84, 85 (AM. LAW INS.

2000).
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strued to be the attorney for such estate or trust, and conversations
with the fiduciary may not be privileged.60

F. EXECUTOR OR BENEFICIARY AS CLIENT

Some fear has been expressed that, especially in the third-party
beneficiary context, an executor, trustee, or beneficiary could sue an
estate or trust attorney for failing to protect their personal interests.
Iowa has sufficiently settled this issue.61 Although Iowa recognizes
the exception to the third party beneficiary rule (stating a lawyer can
be liable to the direct and intended beneficiaries of the lawyer’s ser-
vices), it stops short of making a lawyer responsible for the personal
interests of the fiduciary.62  It would follow that this limitation will
apply to a beneficiary of the estate or trust, giving more weight to the
conclusion that the lawyer represents the estate or trust, like an en-
tity, and no-one else, whether in a representative capacity or other-
wise.  In other words, if the lawyer has properly represented the
estate, there is no liability for any individual interest not flowing di-
rectly to the intended beneficiary of said estate or trust.

The ABA Commission on Ethics and Professional Responsibility
supports this conclusion.  “[T]here is no indirect fiduciary relationship
to the legatees which would disqualify the attorney from representing
the executors in [a] claim for extra compensation . . . .  Even though
the lawyer representing the executor may have a duty to see that the
assets are preserved and not wasted and has an obligation to the lega-
tees in that respect . . . he is not thereby disqualified to represent the
executors in their claim for compensation.”63  The Nebraska Supreme
Court similarly recognized this issue in Perez v. Stern64:

[C]oncerns weighing against a finding of duty are not present
in this case.  Stern’s [the lawyer’s] potential duty to the chil-
dren would not go beyond the duty owed to and specified by
Guido [the personal representative].  Nor is there any evi-
dence that a legal duty to the children would have interfered

60. Id. (noting that a communication otherwise protected is not privileged if it is
relevant to a claimed breach of fiduciary duty—even if the lawyer was hired by the
fiduciary—if the lawyer was retained to advise the fiduciary concerning administration
of the estate). See also New Hope Methodist Church v. Lawler & Swanson, P.L.C., No.
10-0211, 2010 WL 4484355, at *7 (Iowa Ct. App. Nov. 10, 2010) (unpublished opinion)
(quoting Ruden v. Jenk, 543 N.W.2d 605, 610 (Iowa 1996) with approval)).

61. See, e.g., Sabin v. Ackerman, 846 N.W.2d 835, 842 (Iowa 2014) (explaining “a
duty for an estate attorney to protect the personal interest of the executor cannot arise
from the duty of the attorney to administer the estate”).

62. Sabin, 846 N.W.2d at 842.
63. ABA COMM. ON ETHICS & PROF’L RESP., Informal Op. 1017 (1967) (attorney for

executor may represent executor in petition for extraordinary fees, the question being
conflicts of interest with respect to beneficiaries).

64. 777 N.W.2d 545, 554 (Neb. 2010).
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with Stern’s duty to Guido, because there is nothing in the
record in this case to suggest that the interests of Guido and
the children were not aligned.  At no time has Stern reported
or alleged a conflict of interest.  Finally, policy considerations
favor a finding of tort duty.  Stern was not helping her client,
Guido, when she failed to perfect service.  An ultimate finding
of liability would not discourage vigorous representation; in
fact, potential liability under circumstances such as these
would encourage zealous advocacy of wrongful death
claims.65

G. ATTORNEY’S LIABILITY TO OTHERS

Although the Model Rules and Restatement imply that an attor-
ney may limit responsibility through careful identification of the cli-
ent, case law suggests otherwise.  A lawyer may be disciplined even if
the fiduciary fails to cooperate with the lawyer or fails to complain
about delay.66  An attorney designated for an estate is charged with
the duty of overseeing administration thereof.67  “Although the estate
attorney is hired by an executor or administrator, his obligations, like
those of the fiduciary, extend to the estate and all other distribu-
tees.”68  If the estate or trust is treated like an entity, the lawyer’s
allegiance is owed to the estate or trust, and not to an agent (fiduci-
ary) or third party.69  Once we know where the lawyer’s allegiance
lies, it defines who the client is, and answers many of our ethical di-
lemmas.  Rule 1.13 not only requires the lawyer’s allegiance to the en-
tity, it thereby protects him or her from third parties.70

With regard to the estate or trust as an entity, and with regard to
third-party liability, Nebraska seems to follow the Model Rules and
Restatement more closely, and those rules provide some protection
from third-party claims.71  However, this article has pointed out vari-
ous inconsistencies in Nebraska’s treatment of this issue.  The erosion
of the privity rule (Perez v. Stern72) could weaken the logic of standing
behind the Model Rules and Restatement.  If that happens, Nebraska
may have to pivot and fall behind its statutes already in conflict73

65. Perez v. Stern, 777 N.W.2d 545 (Neb. 2010).
66. Comm. on Prof’l Ethics v. Elson, 430 N.W.2d 113, 115 (Iowa 1988).
67. Ruden v. Jenk, 543 N.W.2d 605, 610 (Iowa 1996).
68. Ruden, 543 N.W.2d at 610.
69. MODEL RULES OF PROF’L CONDUCT r. 1.13 (AM. BAR ASS’N 1983).
70. See Sabin v. Ackerman, 846 N.W.2d 835 (Iowa 2014); Schreiner v. Scoville, 410

N.W.2d 679 (Iowa 1987); In re Estate of Wagner, 386 N.W.2d 448 (Neb. 1986).
71. See Wagner, 386 N.W.2d 448.
72. 777 N.W.2d 545 (Neb. 2010).
73. See infra notes 90-93 and accompanying text.
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with the Model Rules, Restatement, and In re Estate of Wagner,74 and
begin treating estates and trusts like entities.

In any event, if one is handling a Nebraska estate or trust, one
should notify the beneficiaries of the lawyer’s limited role in repre-
senting their interest, and informing them of the lawyer’s duty to the
fiduciary.75  However, if one is handling an Iowa estate or trust, one
would be prudent to notify the fiduciary of the lawyer’s duty to the
estate or trust and its “direct and intended beneficiaries.”76  In other
words, the complexities of representing an estate or trust warrant the
lawyer’s warning to the person(s) whose interests are not being pro-
tected by the lawyer.

IV. REPRESENTING ESTATES AND TRUSTS

A. ESTABLISHING THE RELATIONSHIP

The Restatement emphasizes that the scope of representation is
one which must be identified by the lawyer at the start of the repre-
sentation.77  However, in light of Iowa’s ethics and professional liabil-
ity cases, an attempt to limit one’s liability may be ineffective if that
limitation leaves the estate or trust without representation.  If and
when attempting to limit one’s liability under the Restatement, an
Iowa lawyer should ask himself or herself what disclosures and warn-
ings will effectively reverse his or her duties under Rule 1.13.  The
disclosure is particularly tricky when the lawyer tries to explain that,
notwithstanding the disclaimers and warnings, the estate will be pay-
ing the lawyer’s fees.

In light of Nebraska’s current posture, limiting the lawyer’s duty
to the estate and its beneficiaries, a Nebraska lawyer’s task is easier
in this regard.  Under Perez v. Stern78 and the examples cited therein,
the engagement could be limited to advising the personal representa-
tive by giving a disclaimer to the beneficiaries that the “end and aim”
of the representation is only to advise the fiduciary.  However, Perez
and the statutes cited in Section C below suggest the door may remain
open to liability due to the vague distinction of the “end and aim”
limitation.

74. 386 N.W.2d 448 (Neb. 1986).
75. See ACTEC, supra note 6, at 36.
76. See Ruden, 543 N.W.2d at 610; Elson, 430 N.W.2d at 114.
77. See RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 16. See also Sa-

bin v. Ackerman, 846 N.W.2d 835, 842 (Iowa 2014) (noting a duty for an estate attorney
to protect the personal interest of the executor cannot arise from the duty of the attor-
ney to administer the estate).

78. 777 N.W.2d 545 (Neb. 2010).
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B. REMOVAL

If a fiduciary is not cooperating, the attorney may have a duty to
file a petition for rule to show cause under section 633.65.79  Though
some argue the lawyer owes a duty to the executor and, thus, cannot
file such a petition against the client, the foregoing analysis suggests a
lawyer could be liable and/or disciplined for failing to do so.80  If a
Nebraska lawyer is hired with the “end and aim” of benefitting the
beneficiaries of an estate or trust, the duty to take action against the
fiduciary could likewise be imposed.81

C. OTHER REMEDIAL STATUTES

Iowa Code section 633.70 requires the fiduciary, upon removal, to
deliver the property in the fiduciary’s hands to the person who may be
entitled to it.82  If there are two or more fiduciaries to an estate, sec-
tion 633.76 allows, in the event that the two fiduciaries cannot concur,
either one of them to apply to the court for directions, and the court
“shall make such orders as it may deem to be to the best interests of
the estate.”83

Iowa Code section 633.63(1)(b) disqualifies any “person whom the
court determines to be unsuitable.”84  A fiduciary’s lack of communica-
tion, history of mistrust, and/or hostility with the beneficiaries are all
grounds for disqualification and removal of the fiduciary.85  And re-
member that The Committee on Professional Ethics v. Elson86 may re-
quire corrective action by the lawyer for the estate or trust.  Iowa Code
section 633.11 also states:

During the administration of an estate, the district court sit-
ting in probate shall have full, legal and equitable powers to
make declaratory judgments in all matters involved in the
administration of the estate, including those pertaining to the
title of real estate, the determination of heirship, and the dis-
tribution of the estate.87

79. See IOWA CODE ANN. § 633.65. See also § 633A.4107 (explaining the removal
process for a trustee); Comm. on Prof’l Ethics v. Elson, 430 N.W.2d 113, 114 (Iowa
1988).

80. See Elson, 430 N.W.2d at 115, and Ruden v. Jenk, 543 N.W.2d 605, 610 (Iowa
1996).

81. See Perez v. Stern, 777 N.W 2d 545 (Neb. 2010); infra notes 90-93 and accom-
panying text.

82. IOWA CODE ANN. § 633.70.
83. Id. at § 633.76. See also § 633A.4107(c) (providing grounds for removal “[i]f hos-

tility or lack of cooperation among cotrustees impairs the administration of the trust.”).
84. Id. § 633.63.
85. In re Estate of Houser, No. 15-1993, 2017 WL 363238, at *1 (Iowa Ct. App. Jan.

25, 2017) (citing Estate of Randeris v. Randeris, 523 NW2d 600 (Iowa Ct. App. 1994)).
86. 430 N.W.2d 113 (Iowa 1988).
87. IOWA CODE ANN. § 633.11.
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The Iowa Trust Code88 has similar provisions.89  These Iowa stat-
utory provisions give lawyers powerful tools to accomplish what is
fair, just, and in the best interest of the estate or trust.  When the
parties are warring, the lawyer is in a good position to recommend a
certain resolution and then to submit the matter to the court for a
ruling.  Iowa gives the lawyer a clearer path, because Iowa courts
have indicated they will treat an estate or trust like an entity.  By
undertaking representation of the estate or trust, and treating it like
an entity, the estate and trust lawyer has a unique role in avoiding,
ending, or otherwise effecting a resolution to the destructive tenden-
cies of parties to litigate to the detriment of the estate or trust and
themselves.

In Nebraska, the court by temporary order may restrain a per-
sonal representative from performing specified acts of administration,
disbursement, or distribution, or exercise of any powers or discharge
of any duties of his office, or make any other order to secure proper
performance of his duty, if it appears to the court that the personal
representative otherwise may take some action which would jeopard-
ize unreasonably the interest of the applicant or of some other inter-
ested person.90

Moreover, “a person interested in the estate may file a petition for
removal of a personal representative for cause at any time.”91  Nota-
bly, among others, “[c]ause for removal exists when removal would be
in the best interests of the estate.”92  Notice that, in Nebraska, the
personal representative has power over property of the estate “for the
benefit of the creditors and others interested in the estate.”93

Nebraska’s statutes give some support to an argument that an
estate or trust should be treated like an entity.  However, the Ne-
braska court’s interpretations indicate the lawyer’s duty flows to the
fiduciary, not the estate (even though the fiduciary’s duty apparently
flows to the estate or trust), but perhaps the benefits of treating es-
tates and trusts like an entity are working their way into Nebraska’s
legal fabric.

Other possible solutions to difficult situations arising in estate
and trust representation include: asking for appointment of a co-fidu-

88. IOWA CODE ANN. § 633A (West 2017).
89. See id. §§ 633A.4103 (impasse between co-trustees); 633A.4107 (removal of

trustee); 633A.4201 (duty of loyalty, impartiality, confidentiality); 633A.4605 (action by
the trustee for the benefit of the trust); 633A.6101 et seq. (jurisdiction, judicial interven-
tion, petitions for remedies).

90. NEB. REV. STAT. ANN. § 30-2450 (West 2017).
91. Id. § 30-2454.
92. Id. Ironically, this statute strongly implies Nebraska should or does treat es-

tates like an entity.
93. Id. § 30-2472.
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ciary;94 asking that all funds of the estate or trust be deposited in the
lawyer’s client trust account (but beware of the additional risk and
responsibility of the lawyer in this circumstance); asking for court ap-
proval of any compromise of claims in the estate or trust administra-
tion;95 obtaining beneficiary prior consent to any disputable action by
the fiduciary; and finally, withdrawing from representation.

V. CONCLUSION

One should always be aware of conflicts of interest, which can
sneak up on the lawyer in the estate and trust context.  Based upon
the foregoing analysis, in Iowa, for example, the lawyer represents the
estate or trust like an entity.  Therefore, a lawyer for an estate or trust
may have a duty to report a fiduciary’s breach of duty, placing the
lawyer in a classic conflict of interest with the person who hired him
or her.  If a situation like this arises, a second lawyer will be required
to represent the interests of the fiduciary.  If the fiduciary is also a
beneficiary of the estate or trust, it is possible that a third lawyer will
be required to maintain the independence necessary to resolve classic
disputes in the administration of the estate or trust.  Imagine how
quickly this spins out of control when, for example, the testator or
trustor names multiple or co-fiduciaries, especially when they are also
beneficiaries.

The estate or trust like an entity concept may place the lawyer in
a unique position to referee, mediate, and resolve disputes between
the fiduciary or co-fiduciaries and beneficiaries.  Regardless of the po-
sition of any one party, the attorney for the estate or trust should care-
fully consider the best interest of his or her client and make
recommendations accordingly.  This requires that the lawyer have ex-
tensive knowledge in the subject matter of the estate or trust and that
he or she be creative and careful.

94. IOWA CODE ANN. § 633.76; NEB. REV. STAT. § 30-2478.
95. IOWA CODE ANN. § 633.114.
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