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Introduction

In October 1957 the USSR launched SPUTNIK, 
the first artificial satellite to be placed into 
orbit around the earth. The United States launched 
the second satellite the following summer. These 
events began the unique development in a rela
tively short time of a new dimension of interna
tional law.

Of particular interest in this new dimension 
are the linkages among the concept of territorial 
sovereignty, the functional bounds of space activi
ties, and the verifications of strategic arms 
limitation as they relate to the development of 
international space law. The thesis of this research 
has been that such linkages exist and support the 
continuing development of international space law. 
This report addresses, first, a modification of the 
definition of territorial sovereignty, a sine qua 
non for the remainder of the argument. Second, it 
examines the use of functional bounds of space 
activities to establish the relationship between 
these and jurisdictional claims and treaty law. 
Finally, the verification process of strategic
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arms limitation proves to be both a source and 
a product of international law. The report 
closes with projections of its findings upon fu
ture plans of states for the use of space. This 
report, then, presents further evidence of the 
interdependence of international law and its encom
passing international system.



I - Territorial Sovereignty

In 1919 France called an International Air
Conference where the Paris Convention of 1919
established the principle that every state has
complete and exclusive sovereignty of airspace
above its territory.̂  However, the negotiators
perceived no need for an upper limit to this
airspace. In recent years, numerous publicists
have offered definitions of the upper limits of
airspace ranging from as little as thirty miles

2to as much as infinity.
In the case of the initial launchings of 

artificial satellites, the two world powers imme
diately set precedents and laid the foundation for 
a new customary rule. Neither the United States 
nor the USSR submitted any specific prior request 
for permission to "overfly" other sovereign states.
If one accepts the logic that territorial sover
eignty extends upward into outer space (perhaps

^Morton A. Kaplan and Nicholas Katzenbach,
The Political Foundations of International Law,
John Wiley & Sons, Inc., New York, 1961, pp. T54-156.

2S. Houston Lay and Howard J. Taubenfeld, The 
Law Relating to Activities of Man in Space, University 
Of Chicago Press, Chicago, 1970, p . 43.
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into infinity), then it follows than an orbiting 
satellite would have violated the sovereignty 
of any state over which the satellite passed. 
However, in the case of the two initial launch
ings , no state filed a complaint of violation 
of territorial sovereignty. Given that sover
eignty is only what states assert that it is, 
it would seem states had permitted the United 
States and the USSR to redraw the boundaries 
of territory for all states, that states had 
accepted this new practice as legitimate and, 
thus,as evidence of a new international 
custom.

Custom was for a long time the basic
method by which international law established
new rules and principles. It remains the chief

3method. Neil Hosenball feels that
two elements are generally agreed upon 
as required for the formation of inter
national customary laws: usage and 
opinio juris. Usage refers to the 
actual practice of states which is

3Mr. Hosenball is the Deputy General Counsel 
for the National Aeronautics and Space Administra
tion (NASA) and Member of the U.S. Delegation to 
the Legal Sub-committee of the United Nations 
Committee on the Peaceful Uses of Outer Space.
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carried on with such consistency that 
definite and clear expectations concern
ing normal conduct among nations are 
thereby created. Opinio juris rep
resents the conviction of those applying 
and assenting to the practice that it 
is legal and just. Fulfillment of 
the condition of usage generally re
quires: (a) a practice, whether by
positive act or omission, within 
the ambit of international relations;
(b) that the practice is sustained 
without significant variation; (c) 
that it be accepted by the over
whelming majority of the nations 
concerned (universality of 
acceptance is not required, a 
majority being sufficient so long 
as there is no major or significant 
dissent); and (d) that the foregoing 
attributes be developed over a 
sufficient period of time to estab
lish a firm basis for the expectations 
of nations in their relations.

Customary international law may also be 
created by the agreements of especially powerful 
nations. The more powerful the nations entering 
into an agreement, the less likely that any other 
states will oppose any principles embodied therein

4Neil S. Hosenball, "Current Issues of 
Space Law Before the United Nations, "Journal of 
Space Law, Vol. II, L.Q.C. Lamar Society of 
International Law of the University of Mississippi 
School of Law, 1974, p. 26.



6

and the more likely all will accept a new standard 
of conduct in the international community. An 
agreement between the superpowers, whether tacit 
or formal, apparently can be effective not only 
for the principal parties, but for the balance 
of the international community as well. It may 
be argued that the positive act of launching satel
lites and the omission of requests for overflights 
were tacit agreements between the United States 
and the USSR. In 1959 Rear Admiral Clark, in an 
article in the Journal of the Judge Advocate 
General (US Navy) fourteen months after the first 
satellite launch, argued that:

Up to the present, the community of states 
appears to have been following the principle 
that the transit over any state of orbiting 
space objects or vehicles of any nation, so 
long as they are not equipped to inflict 
injury or damages, does not infringe the 
rights of other states and is reasonable 
and in the common interest of mankind. It 
is perhaps not too bold to suggest that we 
are here viewing the initial state of devel
opment of a principle of customary inter
national law permitting the orbiting of 
satellites of this nature.^

Therefore, the superpowers may on occasion dictate

5L. E. Becker, "United States Foreign Policy 
and the Development of Law for Outer Space," Journal 
of the Judge Advocate General (US Navy), Washington, 
February 1959, p. 5.
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normative standards of conduct —  international 
law —  through precedent-setting practice.

The precedents established during the early 
years of space launches have been continued without 
exception. By the mid-1970s over 2,000 satel
lites and 5,000 objects had been launched for more 
than 80 countries.6 If each passage by a foreign 
object were considered a violation, the number of 
violations would be in the hundreds of millions. 
However, participation in space projects has been 
worldwide and an international concensus continues 
to condone the operations. The current INTELSAT 
global satellite communications system, for example, 
involves eight satellites in three groups of syn
chronous orbits at 35,800 kilometers altitude.
There are 150 earth stations in 80 countries with

7communications channels to 95 nations. Also in 
the first eight months of 1976 alone, the USSR, 
United States, Japan, Canada, Indonesia and

See Space World, December issues, for the 
years in question. The United States and the USSR 
have provided most of the launch support.

Scientific American, "Global Satellite Com
munications," Feb 1977. Note: Of the major world 
powers, only the USSR is not included. Even the 
PRC is integrated into the system.
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People's Republic of China launched a total of 68
Osatellites. In view of this volume of activity

and the "wide attention satellites and other space
vehicles launched thus far have received, it is
especially significant that no country has made
any international protest based on an issue of
sovereignty or inconsistency with the principles

9of international law". By 1974, during its 
debates on space vehicle registration, the Legal 
Subcommittee of the U.N. Committee on the Peace
ful Uses of Outer Space^9 did not discuss the 
question of whether artificial satellites vio
lated sovereignty. The debates assumed, instead, 
that usages of satellites were in compliance with 
international legal standards. Even the informal

^Space World, Vol. M-12-156, Dec. 76, "Satel
lite Report." Countries are listed by number of 
satellites launched. The number presented does not 
include non-active debris such as inert post-boost 
vehicles, shrouds, casings, explosive disconnects, 
and other generally associated items.

9Hosenball, Journal of Space Law, "Current 
Issues of Space Law Before the United Nations,"
Vol. II, 1974. 10

10Prior to 1962, the Committee on the Peaceful 
Uses of Outer Space was named the Ad Hoc Committee 
on the Peaceful Uses of Outer Space.
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protests by the USSR concerning U.S. reconnaissance 
satellites never questioned the general right of 
satellites to orbit freely in outer space over the 

USSR.
United Nations resolutions and debates are 

further evidence of opinio juris supporting the 
establishment of customary international law. The 
United Nations may be regarded as a forum for the 
approval or disapproval of certain norms of inter
national conduct. In December 1961 the United 
Nations General Assembly unanimously passed the 
Resolution on the Peaceful Uses of Outer Space 
(Resolution 1721). Referring to Resolution 1721, 
Secretary of State Dean Rusk said:

. . . although the resolution "commends" the
principles to member states, the United ̂
States takes the position that these prin
ciples are presently the law; the unanimous 
action of the General Assembly in adopting 
the resolution, as action by the governments^ 
of the world assembled, confirmed this view.

Indian and Canadian representatives took similar
stances. Many other states including the United
Kingdom and Poland "supported" or "subscribed to"

^"Department of State Bulletin No. 47, p- 
315, 318, United States Government Printing Office, 
Washington, 1962.
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the principles embodied in Resolution 1721. The 
Australians expressed the view that the resolution 
was "valuable evidence" of international custom. 
Only France and Romania urged that the resolution 
was a mere recommendation and declaration of intent 
which did not necessarily reflect already accepted 
binding rules. The French and Romanian objections 
would seem to have the purpose of limiting United 
Nations law-making competence rather than objec
ting to the behavior of states in the space field 
or dissenting from the principles of the resolu
tion. Unless it can be shown that all this conduct 
was not accompanied by the intention that it have 
legal significance, "it would appear that the 
accurate principle . . . consists in regarding all
uniform conduct of Governments (or, in appropriate 
cases, abstention therefrom) as evidencing the

■ , , ■ • • ii 12opinio necessitatis juris .
In summary, then, customary law exists when 

a practice of states is sustained without varia
tion for a period long enough to create a clear

12S. Houston Lay and Howard J. Taubenfeld,
The Law Relating to Activities of Man in Space, 
p. 83.
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and definite expectation among other states that 
the practice is normal and just. The practice 
of launching more than 2,000 satellites for 80 
nations over a period of almost 20 years without 
a single request for overflight, without a single 
claim of violation of territorial sovereignty, 
and supported by a clear majority of the United 
Nations, would seem to establish a firm customary 
international law that orbiting satellites do not 
violate sovereignty.



II Functional Bounds

The evidence of a consistent practice, a 
set of expectations of the majority of states, 
and the presence of opinio juris would indicate 
that orbiting satellites do not violate sover
eignty. In spite of that evidence, there has been 
a complete failure to reach any agreement on the 
physical bounds of space. However, concurrent 
efforts were undertaken to bound space activities 
by functional limits rather than physical limits. 
That is, there was more optimism that an agreement 
could be reached concerning the purpose (or func
tion) of space activities than there was about 
reaching an agreement concerning the location of 
the activities. Former U.S. Ambassador to the 
United Nations, Adlai Stevenson, expressed an 
opinion that an agreement could be reached that 
would establish the principles of space operations 
without drawing a boundary line when he said, "If 
I may cite the analogy of the high seas, we have 
been able to confirm the principle of freedom
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of the seas even in the absence of complete agree-
13ment as to where the seas begin."

The United Nations General Assembly passed 
Resolution 1472 (XIV) in December 1959 forming 
the Ad Hoc Committee for the Peaceful Uses of 
Outer Space and indicating a preconceived idea of 
the normative standards of space activity functions. 
The unanimously-passed Resolution 1721 called for 
the "peaceful exploration and use of outer space" 
reinforcing the concept of "peaceful."

The Committee for the Peaceful Uses of Outer 
Space has been the Centex. of some pertinent debates 
(primarily between the United States and the Soviet 
Union) on the interpretation of the word "peaceful." 
The Soviet Union argued that the United States 
was violating the intent of the word "peaceful" 
when it launched reconnaissance satellites that 
orbited over the USSR. It was clear that the 
Soviets wanted the term "peaceful" interpreted to 
mean "non-military." The United States argued that 
"peaceful should be interpreted as "non-aggressive."

13Department of State Bulletin, No. 1179, pp. 
180-181, Jan. 29, 196 ~2~ , United States Government 
Printing Office, Washington.
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It would be extremely difficult an operation 
to discriminate between "military" and "non- 
military" uses of space. Mapping, charting, geod
esy, meteorology, navigation, and communications 
have tremendous peaceful potentials; yet, these
same sources of information could prove essential

14to military operations. Weather satellites, for 
example, have obvious applications for bomber pene
tration timing and routing either to avoid severe 
weather or to exploit weather cover where an adver
sary has a demonstrated weakness in all-weather 
defense. This same logic can apply equally to 
naval and ground operations. There are also some 
uses of weather satellites that are less obvious, 
but have definite military and strategic implica
tions. For example, ballistic missile trajectories 
are affected by cross-winds, turbulence, tempera
ture, and even relative humidity. Coupled with 
precise geodetics, this knowledge could lower 
missile guidance errors to the extent that a

14A. S. Baker, "Military Implications of Space, 
Current Problems of Space Law: A Symposium,"
British Institute of International and Comparative 
Law, London, 1966, pp. 63-78.
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preemptive first strike could prove decisive in 
a nuclear engagement.

At the time the USSR was complaining about 
United States' reconnaissance satellites, the 
Soviets had little or no satellite reconnais
sance capability. They claimed that the United 
States' reconnaissance activities were aggressive 
and "universally condemned" in the international 
community. These statements implied that the USSR 
would claim jurisdiction not under the territorial 
principle, but under the universality principle

15for the "universally condemned crime" of espionage.
Based upon either treaty or custom, states 

have traditionally sought to assert jurisdiction on 
certain principles. These principles include the 
territorial, nationality, protective, universality, 
and passive personality principles. Under the 
territorial principle, a state may exercise juris
diction with respect to an act occurring in whole

15G. P. Zhukov, "Space Espionage Plans and 
International Law," International Affairs, Moscow, 
1960, p. 53.

16Kaplan and Katzenbach, pp„ 154-156 (See
Note 1).
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or in part in its sovereign territory. This prin
ciple is the most common and defensible basis of 
jurisdiction in international law. The nationality 
principle allows a state to exercise jurisdiction 
with respect to its own national, wherever he may 
be. A state may exercise the protective prin
ciple of jurisdiction with respect to certain types 
of acts wherever and by whomever committed, where 
the conduct substantially affects certain vital 
state interests, such as its security, its property, 
or the integrity of its governmental processes.
Under the universality principle, a state may 
exercise jurisdiction with respect to certain 
specific "universally condemned crimes," wherever 
and by whomever committed, without regard to the 
connection of the conduct with that state. The 
universality principle has a particularly narrow 
scope of applicability, usually limited to piracy 
and perhaps war crimes. The passive personality 
principle allows a state to exercise jurisdiction 
with respect to any act committed outside its 
territory by a foreigner which substantially 
affects the person or property of a citizen.
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When disputes arise among states over con
flicting jurisdictional claims, settlements have 
been reached in numerous ways: by force, by 
claims or actions acquiesced in over a period of
time, by judicial decision, or by fiat or arbitra-

17tion of the great powers. Fortunately, m  the
case of space law, force has yet to be employed 
as a settlement procedure. Acquiescence in claims 
or actions has taken place quietly for many years.
The only claims brought before a judicial review 
have been contractual conflicts between trans
oceanic cable communications and satellite com
munications. Fiat by the great powers has also 
appeared by virtue of the limited number of states 
capable of launching space vehicles.

Although espionage is not generally recog
nized as an international crime, the United States' 
reconnaissance activities were labeled as "univer
sally condemned crimes" in the early 1960's by

18Soviet writers. However, after about 1965 when 

1 7See remarks of Meyer, "Report of the 50th 
Conference," International Law Association, Brussels, 
1962, pp. 41-42.

1 ftZhukov, "Space Espionage Plans and Inter
national Law,", p. 53.
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the Soviets began to develop a good reconnaissance 
capability, condemnation of the United States' 
activities began to temper. After 1970, there 
was scarcely a mention of the subject. Finally, 
in 1972, the Soviets signed the Strategic Arms 
Limitation Agreement with provisions prohibiting 
the interference with "national technical means 
of verification" or the concealing of strategic 
weapons from these "means." Whether the early 
condemnations of the United States' reconnaissance 
activities were merely Soviet polemics or whether 
groundwork was being laid for official claims 
of jurisdiction on the universality principle is 
not clear. It is clear, however, that the signing 
of the Strategic Arms Limitation Agreement protects 
space reconnaissance activities by treaty law.
This protection would seem to preclude the Soviets 
from claiming jurisdiction on the universality 
principle.

The USSR briefly stressed the protective 
principle following the signing of the Strategic 
Arms Limitation Agreement. The USSR had always 
reserved the right to defend itself as had the 
United States. International law inherently
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recognizes the right of self-defense as does any 
other system of law. This has allowed countries 
to establish Air Defense Intercept Zones (ADIZ). 
The usual ADIZ rules require an aircraft to 
identify itself one hour before it enters the 
territorial airspace of a foreign country. If 
an aircraft fails to identify itself, the country 
being entered has the right to intercept the air
craft and, if deemed necessary in the interest 
of national self-defense, may destroy 
the aircraft. Considering the speed of today's 
aircraft, normal identification times would place 
almost all jet aircraft about 500 miles into 
international airspace. Even the intercept could 
easily take place in international airspace. If 
the Law of Airspace establishes a precedent that 
may be projected into space, it is conceivable 
that a Space Defense Intercept Zone could be 
established through the principle of vim vi 
repellere omnia permittunt with similar rights 
and procedures. Although Article IV of the Treaty 
on Principles Governing the Activities of States 
in the Exploration and Use of Outer Space, Includ
ing the Moon and Other Celestial Bodies (1967)
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constrains signatories not to place in orbit, in
space, or on celestial bodies any nuclear weapons
or other weapons of mass destruction, the USSR
tested an anti-satellite system in 1968, 1970,

19and 1976. The United States has also conducted
2 0studies of similar systems. Although Article 

51 of the United Nations Charter allows defense 
against armed attack, these actions indicate 
that both the United States and USSR interpret 
the ordinary concept of self-defense as broader 
than Article 51. It is logical to assume that 
in war, space powers would attempt to destroy or 
degrade communications, navigation, and reconnais
sance systems, and that they would claim juris
diction under the protective principle.

In summary, functional bounds would seem 
to affect to a great extent the nature of juris
dictional claims in international law. Functional 
boundaries acceptable to the international com
munity may shift and be modified according to the

19New York Times Service, "Space Guard Top 
Priority in Air Force," Omaha World-Herald, 
February 16, 1977.

20Ibid.
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dynamics of the system in which international 
law operates. Territorial jurisdiction claims 
yielded to possible universality claims through 
the apparent establishment of custom. Universality 
claims disappeared and protective claims appeared 
as the anti-satellite and reconnaissance technology 
gaps were closed. Protective claims were limited 
by treaty law as strategic security became a 
more urgent concern of the superpowers. Nation
ality and protective principles seem to be the 
mixed bases of current jurisdictional claims.



Ill - Arms Limitation Verification

Verification of arms limitation agreements 
presents a special set of circumstances as both 
a source and a product of international law. One 
of the traditional problems of arms limitation 
has been the dilemma of verifying the agreement 
without violating sovereignty, yet insuring 
coverage of all geographic areas. Early verifi
cation proposals were limited almost exclusively 
to ground inspection teams. The limitation of 
the teams would have been their inability to cover 
vast areas in either the United States or the 
USSR. Three years before the United States' first 
space launch, the United States Air Force had issued 
a formal request for a strategic intelligence

21satellite system under sponsorship of the CIA.
The United States leaders had hoped that the system 
would have applicability in verification. However, 
designers estimated that it would require several 
years to find technical solutions providing both 21 *

21Ted Greenwood, "Reconnaissance and Arms 
Control", Scientific American, February, 1973,
P- 132.
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quality and reliability. Therefore, the United 
States had to rely on more conventional verifi
cation means to provide the needed coverage. By
1956 the U-2 aircraft was making its first recon- 

. 22naissance flights. The U-2 improved the 
coverage, but it was still limited by the range 
of the aircraft, endurance of the pilot, and the 
provocative nature of the overflights. It was 
also vulnerable to defensive systems. When Gary 
Powers was shot down over the USSR in 1960, the 
useful life of the U-2 for arms verification came 
to an end.

The problem of verification, however, did 
not come to an end. In an effort to find a work
able means of verification, in 1961 the Rand 
Corporation suggested actual exercises in hiding 
and finding missile sites and other strategic 
systems using aerial reconnaissance, ground in
spection, factory or production monitoring, and

23seismic detection. The Arms Control and 23

23Amrom Katz, "Eiders and Finders : An 
Approach to Inspection and Evasion Technology," 
Rand Corporation, April 26, 1961.
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Disarmament Agency considered in 1963 the proposal
to establish zones of verification inspection
with increasingly more extensive inspection as
the host state became accustomed to visiting 

24teams. Finally in 1966, satellite inspection
2 6was recommended in public sources.

The advantages of satellites are twofold: 
first, satellites provide almost complete coverage 
with good reliability and, second, satellites do 
not violate sovereignty. Satellites for recon
naissance are placed into elliptical polar orbits 
with a perigee of 80-100 miles over the target 
area. Early warning infrared satellites are put 
into near-equatorial, near-synchronous "parking 
orbits" at about 22,300 miles. The International 
Institute of Strategic Studies stated that:

For bilateral negotiations between the two 
superpowers, attempts to find the optimum 
point between reliable verification and 
respect for national rights of security

24"PROZIO: Progressive Zonal Inspection of
Disarmament," Raytheon Corporation for Arms Control 
and Disarmament Agency, Bedford, Mass., 1963.

25Merton E. Davies, "Inspection by Small Satel
lites," Rand, Santa Monica, October, 1966.
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and privacy were not successful. The seri
ous consequences of this for arms control 
were mitigated by the development of so- 
called 'national technical means of verifi
cation.' This method is essentially based 
on overhead reconnaissance, though it also 
involves other forms of electronic espionage, 
such as analysis of radar emissions and 
telemetry from missile tests. The key feature 
is that one party to an agreement is able 
to collect reliable information about 
another's compliance from outside the other's 
territory. In effect, 'national technical 
means' refers to those intelligence 
capabilities that do not violate international 
law and yet furnish highly reliable evidence. 6

These satellites were apparently so suc
cessful that between November 1961 and August 1970,

the United States launched 263 intelligence satel
lites . 27 The USSR launched about the same number, 
although Soviet launches have outnumbered the 
United States' in more recent times.27 28 It is 

generally conceded that between the early 1960s 
and 1972, that the United States spent close to 
$20 billion on reconnaissance satellite systems.29

^International Institute of Strategic 
Studies, Strategic Survey, London, 1976 , p. 112.

27"The Spy Race in the Sky," U. S. News 
and World Report, October 12, 1970 , p. 38.

2 ̂ Ibid.

29"How Spy Satellites Led the Way to Arms 
Control," Business Week, June 3, 1972, p. 16.
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For example, in 1970 alone, the estimate of
United States' costs included more than 136,000

3 0personnel and $2.9 billion. The USSR was 
estimated to have 150,000 personnel and $3.5 bil- 
lion involved in its reconnaissance projects.
None of these numbers includes laboratories, 
analysis, computers, equipment, and other peri
pheral costs and manpower. It is apparent from 
the size of both the U.S. and Soviet efforts 
that satellites have provided a very lucrative 
and unobtrusive source of reliable information.

Some observers feel that the very charac
teristics of unobtrusiveness and reliable coverage 
led the way to the SALT I Agreement in 1972. The 
SALT I Agreement was a quantitative limitation on 
anti-ballistic missile systems, exchange of old 
systems for new, and replacement of light ICBMs 
with heavy ICBMs. The very nature of the weapons 
systems allowed reconnaissance satellites and other 
"national technical means of verification" to

30"The Spy Race in the Sky,", U.S. News and 
World Report, p . 38.
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identify positively the quantity by type. These 
verification systems also simplified the negotia
tions themselves in that substantive questions 
of arms limitation were not muddled by peripheral 
questions of how to verify certain agreements. 
These same systems also facilitated the Vladivostok 
Accords since the 2,400 strategic nuclear delivery 
vehicles and the 1,320 multiple independently
targeted reentry vehicle carrier limits are also

32quantitative for the most part.
Satellites provide a valuable service with

almost complete coverage and excellent resolution
(clarity of photography). Both United States
and Soviet leaders have stated that they feel
that satellites lend an air of stability to
international relations between the superpowers
since each may be assured that the other is not
covertly developing or deploying a nuclear weapon
system that would grossly unbalance international 

33equilibrium.

32Jan M. Lodal, "Verifying SALT," Foreign 
Policy No. 24, Fall 1976.

33"The Spy Race in the Sky,", U.S. News and 
World Report, p . 38.
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The SALT I Agreement provided evidence of
further evolution of the international legal
status of reconnaissance satellites. Article V
of the SALT I interim agreement states that for
the purpose of providing assurance of compliance
with the provisions of the treaty, both the United
States and the USSR shall use national technical
means of verification at its disposal. The treaty
also states that each party is not to interfere
with the national technical means of the other,
and no deliberate concealment measures should be 

34used. Article XII of the Treaty of the Limita
tion of Anti-Ballistic Missile Systems uses
virtually identical language to make the same 

35three points. By virtue of these treaties, 
each superpower had limited its right to claim 
jurisdiction on the basis of the protective prin
ciple over the other's reconnaissance satellites. 
Reconnaissance satellites effectively became 
"national" property. In 1974, with the signing 
of the Convention on Registration of Objects

34Greenwood, "Reconnaissance and Arms 
Control," p. 132.

35_..,Ibid.
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Launched into Outer Space, satellites of all types 
became the sole property, asset, and liability 
of the registering country. Agreements were made 
to return both men and satellites to the origina
ting country. Each nation still reserves the 
right to claim jurisdiction on the protective 
principle as is done with aircraft. However, 
with the registration of satellites, the super
powers have created a set of expectations of 
behavior that would require strong justification 
and good cause to violate the agreement to respect 
the "national" jurisdiction of the state of 
registry.



I V  - C o n c l u s i o n

International space law is unique in the 
development of international law as a whole.
From a fixed starting point, the launch of 
SPUTNIK in October 1957, space law has undergone 
significant development in the relatively short 
period of twenty years. A regime of customary 
as well as treaty law has evolved, shaped by the 
international system in which it operates. Spac 
law has also had significant impact on the inter 
national system through the modification of once 
stable legal concepts such as territorial sover
eignty .

It may be asserted that the definition of 
territorial sovereignty has been modified or 
refined through the practice and assent of a 
majority of states. It would also seem that 
failure of the international system to recognize 
that modification would render moot any further 
discussions of international space law. Terri
torial sovereignty has been a stanchion of inter 
national law for centuries. To assert that any 
type of orbiting or space vehicle violates
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territorial sovereignty would impede or end the 
practice of launching satellites and exploring 
space. International law had affirmed for most 
of this century that sovereignty extended upward 
through superjacent airspace to no specific 
limit. Therefore, accommodation of the system 
in which international law operates required a 
modification or revision of the law.

The failure to reach an agreement on the 
physical boundaries of space and airspace led to 
extensive debates on the functional boundaries 
of space activities. The debates indicated that 
there were some commonalities among the various 
states' positions. First, international law 
may be projected into space, and second, space 
activities should be of a peaceful nature, al
though there is no overall agreement on all 
issues concerning legally permissible activities.

Competition primarily between the USSR and 
the United States led to an evolution of juris
dictional questions. The apparent establishment 
of the customary law that orbiting satellites 
do not violate sovereignty logically precluded



jurisdictional claims on the territorial prin
ciple. It could be argued that the USSR laid 
the groundwork for jurisdictional claims on the 
universality principle when Soviet writers 
labeled the United States' reconnaissance activi
ties as "universally condemned crimes." The 
USSR never pressed these claims, however, and 
Soviet polemics softened in direct proportion 
to the increase in Soviet reconnaissance tech
nology. The protective principle of jurisdiction 
underlay all the other principles. However, the 
signing of the Strategic Arms Limitation Agreement 
in 1972 severely limited the right of each super
power to claim this principle in peacetime.
Finally, in 1974 the registration of satellites 
signed into treaty law the principle of the 
nationality of satellites.

The verification of strategic arms limita
tion may be regarded as both a source and a product 
of international law. The SALT I Agreement is a 
source in that it limited the right of the super
powers to claim jurisdiction on the protective 
principle. If one accepts the premise that



customary international law may be created by 
the agreements of especially powerful nations, 
then the SALT I limitation on protective juris
diction is effective upon the entire international 
system.

Verification may also be regarded as a 
product of space law. The statements of the 
respective superpowers indicate that it is 
probable that the Strategic Arms Limitation 
Agreement could never have been signed without 
the independent capability of each to confirm 
the strategic nuclear forces of the other. A 
judgment that satellites violate sovereignty or 
a determination that space reconnaissance is 
criminal or aggressive could have significantly 
lessened the possibility of achieving the limi
tation .

This report, further, illustrates the inter
relatedness of international law and the interna
tional system. The 1967 Treaty of Principles 
Governing the Activities of States in the 
Exploration and Use Of Outer Space essentially 
demilitarized space (except for peaceful research). 
This treaty was signed at a time when no state
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was capable of establishing a military base in 
space. Therefore, the treaty was not based on 
any existing practice, omission, or precedent. 
International law shaped the future of space 
exploration. William Coplin's thought that 
this evolving body of law facilitates as well 
as reflects the changing environment points to 
yet another facet of the complexity of inter
national systems.3 6

International space law has developed signi
ficantly over the past twenty years. Yet, the 
future may hold much more. A physical limitation 
to airspace has yet to be defined. New techno
logy may be expected to affect the development 
of international law as it has in the past.
The coming Space Shuttle may present some problems 
because the designed flight profile is both in 
airspace and outer space, although these problems 
may be mitigated by precedents set by other 
hybrid vehicles.

36William D. Coplin, "International Law and 
Assumptions About the State System," International 
Politics and Foreign Policy, ed. James N . Rosenau, 
The Free Press, New York 1969, pp. 142-152.



Space reconnaissance sensors may be expected 
to play a continuing role in arms limitation veri
fication. These sensors have provided a very 
valuable service in assisting the achievement 
of the Strategic Arms Limitation Agreement. As 
arms negotiations continue into qualitative as 
well as quantitative limitations, exotic sensors 
may well prove the only source of reliable infor
mation. There are indications that the People's 
Republic of China is also developing a capability 
for space reconnaissance.^ It is not unreason
able to envision a situation where space recon
naissance could lead to a greater level of trust 
among the leaders of the world's major powers.

37S. K. Ghosh, "China's Space Program,"
China Report, Vol. XI #4, July-August 1975, New Delhi.
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