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Abstract 

The seismic political shifts of 2016 have threatened the international trading regime in an 

unprecedented way. Populist backlash against free trade across the developed world has made 

restructuring how trade and investment agreements are written and interpreted vital in order to 

protect the gains globalization has brought the world over the past several decades. One of the 

easiest ways to accomplish this is for international arbitration bodies like ICSID to adopt a broader 

understanding of when nations should be allowed to temporarily suspend their commitments under 

trade and investment agreements. In this article, Dillon Fowler argues that the disparate decisions 

offered by ICSID Tribunals in the aftermath of the Argentine financial crisis provide a blueprint 

for how the Doctrine of Necessity should be applied in investment disputes, allowing its invocation 

"to prevent a major breakdown, with all its social and political implications" as the Tribunal 

decided in CMS v Argentina. 
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I. INTRODUCTION 

Despite his later leanings as a strict constructionist in constitutional interpretation, James 

Madison wrote in Federalist No. 44 that “[n]o axiom is more clearly established in law or in reason 

than that wherever the end is required, the means are authorized; wherever a general power to do 

a thing is given, every particular power necessary for doing it is included.”1 While he denounced 
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attempts by the Federalists to use the Necessary and Proper clause of the Constitution to justify 

ever-expanding federal powers, this admission articulated an eternal truth that states would do well 

to remember when crafting future trade and investment agreements. 

One such agreement, the Trans-Pacific Partnership (TPP), garnered no shortage of 

controversy over the past half-decade. No part of the agreement, however, provoked as much 

passion as its investor-state dispute settlement (ISDS) mechanism. Opponents argue that ISDS 

deprives states of their sovereignty by allowing foreign corporations to subvert domestic laws 

without having to use the same judicial system as everyone else.2 By signing on to the agreement, 

critics charge, governments would have been pre-emptively depriving themselves of the ability to 

take necessary actions to protect the health of their people and the sustainability of the environment 

and their natural resources.3 

 However, even when trade agreements with ISDS mechanisms are signed, the doctrine of 

necessity still allows governments to breach their treaty commitments in certain mitigating 

circumstances.4 The problem with using this doctrine as a shield against lawsuits under ISDS is 

that, while the doctrine is universally acknowledged, its scope and applicability are in sharp 

dispute.  

                                                      
1 Federalist No. 44 (James Madison). 
2 See José E. Alvarez & Kathryn Khamsi, The Argentine Crisis and Foreign Investors: A 

Glimpse into the Heart of the Investment Regime, THE Y.B. ON INT’L INV. LAW AND POL’Y 

2008/2009, 379, 383 (Karl P. Sauvant ed., 2009) (“Many are astounded by the idea that three 

individuals, two of whom are party-appointed, in a case brought by a single foreign investor, 

who is not entitled even to be considered part of the greater democratic polity of a host state such 

as Argentina, can question how that government chooses to respond to a serious crisis.”). 
3 See Michael Geist, The Trouble With the TPP, Day 42: The Risks of Investor-State Dispute 

Settlement (March 2, 2016), http://www.michaelgeist.ca/2016/03/the-trouble-with-the-tpp-day-

42-the-risks-of-investor-state-dispute-settlement/ (unlike the Comprehensive Economic and 

Trade Agreement [CETA] between Canada and the E.U., the TPP’s ISDS section does not 

“include a clear affirmation of governmental power to regulate”). 
4 Draft Articles on Responsibility of States for Internationally Wrongful Acts, with commentaries, 

Int’l Law Comm’n, Rep. on Its Fifty-Third Session, U.N. Doc A/56/10 (2001), Art. 25, 80 

[hereinafter Draft Articles] (Under customary international law, the doctrine of necessity “arises 

where there is an irreconcilable conflict between an essential interest on the one hand and an 

obligation of the State invoking necessity on the other”). 
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One of the earliest invocations of the doctrine of necessity was by the Russian government 

concerning an effort to ban seal hunting. In a letter to the British Ambassador to Moscow, the 

Russian foreign minister outlined the four central elements of the state of necessity: “[1] the 

absolutely exceptional nature of the alleged situation; [2] the imminent character of the threat 

against an important State interest; [3] the impossibility of avoiding the risk with other means; and 

[4] the necessarily temporary nature of this justification, linked to the due danger’s persistence.”5  

Necessity itself is only a mitigant, rather than a defense. It is “an exception from illegality 

and in certain cases . . . an exception from responsibility.”6 The Draft Articles on State 

Responsibility describes the doctrine in very restrictive terms. Article 25 built on the outline from 

the Russian seal hunting case by stating that:  

Necessity may not be invoked by a State as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation of that 

State unless the act: (a) is the only way for the State to safeguard an essential interest 

against a grave and imminent peril; and (b) does not seriously impair an essential 

interest of the State or States towards which the obligation exists, or of the 

international community as a whole . . . In any case, necessity may not be invoked 

by a State as a ground for precluding wrongfulness if: (a) the international 

obligation in question excludes the possibility of invoking necessity; or (b) the State 

has contributed to the situation of necessity.7 

However, even with these qualifications meant to narrow the circumstances when necessity can 

be invoked, furious divisions have arisen over how far the doctrine can go in superseding investors’ 

rights written directly into treaties.  

This divide came to a head during the Argentine economic crisis in 2001. Argentina had 

numerous bilateral investment treaties (BITs) with provisions that the government breached in its 

                                                      
5 LG&E Energy Corp. v. Argentine Republic, ICSID Case No. ARB/02/1, Decision on Liability, 

n.64 (October 3, 2006), 21 ICSID Rev.-FILJ 203 (2006). 
6 Continental Casualty Co. v. Argentine Republic, ICSID Case No. ARB/03/9, Award, ¶160 

(Sept. 5, 2008), https://www.italaw.com/sites/default/files/case-documents/ita0228.pdf. 
7 Draft Articles, supra note 4, at 80. 
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efforts to contain the crisis. In response to numerous claims from U.S. investors, the Argentine 

government argued that Art. XI of its BIT with the U.S. permits the State to take extreme measures 

to restore public order as a matter of necessity.8  

Necessity, according to Argentina, rests on the legitimate expectations of both of the parties 

involved. This is a departure from previous arbitration cases, since although the expectations of 

the investors are always considered, the expectations of the breaching State are usually ignored. 

The Tribunals handling the claims against Argentina split, with many rejecting the country’s 

invocation of necessity, while others held that Argentina was “excused from liability for the 

measures taken during the extreme circumstances of December 2001 until April 2003 in order to 

maintain public order and protect its essential interests.”9 That split has left a fierce debate over 

when necessity can be invoked, with many viewing the decisions against Argentina as “casebook 

examples of free traders’ insensitivity to legitimate (and vitally necessary) forms of public 

regulation.”10 

 As the Argentina cases make clear, in order to maintain the integrity of international trade 

deals that enshrine broad investors’ rights into law, States must be given more flexibility to deal 

with economic crises, rather than just those concerning ‘essential interests’ in the traditional sense 

of physical security.  

One way to deal with this could be to follow the example set by the TPP by including 

chapters in future trade agreements dealing specifically with the economic conditions that justify 

a state invoking necessity, as well as how far states can go in such circumstances.11  

                                                      
8 U.S.-Argentina Bilateral Investment Treaty, U.S.-Arg, Article XI (1994), http://2001-

2009.state.gov/documents/organization/43475.pdf (“This Treaty shall not preclude the 

application by either Party of measures necessary for the maintenance of public order, the 

fulfillment of its obligations with respect to the maintenance or restoration of international peace 

or security, or the Protection of its own essential security interests.”). 
9 LG&E, ICSID Case No. ARB/02/1, Decision on Liability at 42 n.39 (“It was fair that during 

this period of time, Argentina suspended the guarantees of the Gas Law and postponed the PPI 

tariff adjustments until such time as the Government could manage to resume its obligations.”). 
10 Alvarez & Khamsi, supra note 2, at 382. 
11 See Trans-Pacific Partnership, Ch. 29, Feb. 4, 2016, https://ustr.gov/trade-agreements/free-

trade-agreements/trans-pacific-partnership/tpp-full-text [hereinafter TPP]. 
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While including these chapters in trade agreements would certainly help alleviate the issues 

states are facing with ISDS in its current form, it would do nothing for countries operating under 

previous trade agreements that lack such provisions, and the wording of those chapters would 

likely end up being too narrow and restrictive to encapsulate the many ways that economic 

conditions should justify the invocation of necessity. Therefore, the best way to give states the 

flexibility they need is for arbitral tribunals to adopt the interpretation of the doctrine of necessity 

articulated in CMS v Argentina as a matter of customary international law, allowing invocation 

when it is needed “to prevent a major breakdown, with all its social and political implications.”12  

Greece’s ongoing struggles exemplify why this broader interpretation of necessity is 

required: while there is no external military threat to the country, its severe economic crisis, 

coupled with the strict terms of its E.U. bailout, enabled neo-fascists to place third in the country’s 

most recent elections.13 These factors have resulted in increased domestic security threats and the 

possibility of a “major breakdown” in the country’s civil society. By allowing Greece to 

temporarily forgo some of its obligations to foreign investors, the international community would 

be allowing it to deal with a festering problem before it explodes into something far harder to deal 

with. 

 Section II of this paper gives an overview of the historical development of the doctrine of 

necessity in international investment law, as well as its invocation in certain domestic legal fields. 

These include criminal law, tort law, and contracts. It also reviews five of the Argentinian cases, 

including the four “Gas Sector Cases”14 dealing with foreign investments in the country’s natural 

                                                      
12 CMS Transmission Co. v Argentina, ICSID Case No. ARB/01/8, Award of the Tribunal, ¶ 319 

(May 12, 2005), 44 ILM 1205 (2005). 
13 See Helena Smith, Neo-fascist Greek party takes third place in wave of voter fury, GUARDIAN 

(Sept. 20, 2015, 7:48 PM), http://www.theguardian.com/world/2015/sep/21/neo-fascist-greek-

party-election-golden-dawn-third-place (reporting that Golden Dawn has referred to the bailout 

accords as “ethnocide” and that the party is currently being charged with murder and other 

violent crimes). 
14 CMS Transmission Co. v. Argentina, ICSID Case No. ARB/01/8, Award (May 12, 2005); 

LG&E Energy Corp v. Argentine Republic, ICSID Case No. ARB/02/1, Decision on Liability 

(October 3, 2006); Enron Corp. v. Argentine Republic, ICSID Case No. ARB/01/3, Award (May 

22, 2007), https://www.italaw.com/sites/default/files/case-documents/ita0293.pdf; and Sempra 

Energy Int’l v Argentine Republic, ICSID Case No. ARB/02/16, Award (Sept. 28, 2007), 

http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C8/DC694_En.pdf. 
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gas reserves. Section III analyzes the key components of the doctrine, including (1) what defines 

an “essential interest,” (2) when a threat can be considered “imminent” under the doctrine, and (3) 

how restrictive the standard is for the doctrine’s invocation. Section IV recommends four 

interpretative guides and policy suggestions for how best to adopt this expanded view of when 

invocation of necessity is warranted. 

II. BACKGROUND 

A. PRE-ARGENTINE CASES 

1. Anglo-Portuguese Dispute (1832) 

Even before the Russian seal hunting case, necessity was invoked when the Portuguese 

Government, in 1832, expropriated property owned by British subjects, in violation of a treaty.15 

Portugal argued that its actions were justified because its soldiers were “quelling internal 

disturbances,” and therefore necessitated the provisions.16 Unfortunately for the British, the 

international legal system at the time did not provide many avenues for redress. 

2. German Occupation of Belgium and Luxembourg (1914) 

Described as “[p]erhaps the classic case of such an abuse,” the German occupation of 

Luxembourg and Belgium in 1914 was justified by the Germans on the grounds that the war 

necessitated it.17 A speech by Chancellor von Bethmann-Hollweg to the Reichstag included the 

famous phrase: “We are in a state of self-defense and necessity knows no law.”18 

3. US-Nicaragua Treaty (1956) 

One of the clauses included in this treaty referred to situations where a party “considers 

necessary” certain measures. The International Court of Justice (ICJ), interpreting the treaty, found 

that a plain reading of the Treaty language made it clear that determining whether a State’s measure 

                                                      
15 Draft Articles, supra note 4, at 81. 
16 Id. 
17 Id., at 80 n.373. 
18 Id. 
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was or was not necessary to protect essential security interests was not “purely a question for the 

subjective judgment of the party.”19 

4. Gabcikovo-Nagymaros (1993) 

The ICJ contributed significantly to the international jurisprudence behind the doctrine of 

necessity with its decision in Gabcikovo-Nagymaros. While interpreting the International Law 

Commission’s (ILC) early version of the provision that eventually became Article 25 of the Draft 

Articles, the Court concluded “that the state of necessity is a ground recognized by customary 

international law . . . [that] can only be accepted on an exceptional basis . . . [t]hus, according to 

the Commission, the state of necessity can only be invoked under certain strictly defined conditions 

which must be cumulatively satisfied; and the State concerned is not the sole judge of whether 

those conditions have been met.”20 

Furthermore, the Court outlined five conditions drawn from customary international law 

that it found must be considered before determining whether the invocation of necessity is 

appropriate or not: “[1] it must have been occasioned by an ‘essential interest’ of the State which 

is the author of the act conflicting with one of its international obligations; [2] that interest must 

have been threatened by a ‘grave and imminent peril’; [3] the act being challenged must have been 

the ‘only means’ of safeguarding that interest; [4] that act must not have ‘seriously impair[ed] an 

essential interest’ of the State towards which the obligation existed; and [5] the State which is the 

author of that act must not have ‘contributed to the occurrence of the state of necessity.”21 

Finally, the decision in this case included a far broader interpretation of what constitutes 

an essential interest than is generally accepted in customary international law: that whether or not 

                                                      
19 Peter Tomka, Chapter 34: Defenses Based on Necessity Under Customary International Law 

and on Emergency Clauses in Bilateral Investment Treaties, in Meg N. Kinnear, Geraldine R. 

Fischer et al. (eds), BUILDING INTERNATIONAL INVESTMENT LAW: THE FIRST 50 YEARS OF ICSID 

(Kluwer Law International, 2015), 2, at 481. Contra Continental Casualty Co. v. Argentine 

Republic, ICSID Case No. ARB/03/9 at 181 (deciding that Article XI required “a significant 

margin of appreciation for the State applying the particular measure”). 
20 Gabcikovo-Nagymaros Project (Hung. v. Slovk.), Judgment of September 25, 1997, 1997 

I.C.J. Rep. 7, ¶ 51 [hereinafter Gabcikovo-Nagymaros]. 
21 Id. at ¶52 (in other words, a force majeur situation). 
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an interest is essential cannot be reduced to whether the very existence of the State is at issue, and 

can include more peripheral issues such as “grave danger to … the ecological preservation.”22 

B. DOMESTIC LEGAL FIELDS 

1. Criminal 

One of the most famous criminal cases in English law revolved around the invocation of 

necessity as a defense to charges of cannibalism. Regina v. Dudley & Stephens involved four 

sailors adrift at sea without food.23 In order to survive, three of them cannibalized the fourth and 

were eventually rescued.  

The court found that killing the fourth sailor was not “urgently necessary” because, at any 

moment, they all could have been saved by a passing ship. Because of this, there was no moment 

when the threat of dying from starvation was sufficiently “imminent” to justify the murder. The 

two sailors convicted of murder, Dudley and Stephens, were subsequently hanged. 

2. Tort 

In tort law, necessity is divided into two categories: private and public. Private necessity is 

when an individual uses the property of another for his or her own personal reasons. Public 

necessity, on the other hand, is the use of private property by a public official for public purposes, 

usually referred to as either expropriation or nationalization. 

The Second Restatement of Torts describes the doctrine of public necessity accordingly: 

“One is privileged to enter land in the possession of another if it is, or if the actor reasonably 

believes it to be, necessary for the purpose of averting an imminent public disaster.”24 Additionally, 

The Law of Torts stipulates that: “It would seem that the moral obligation upon the group affected 

to make compensation in such a case should be recognized by the law, but recovery usually has 

been denied.”25 

                                                      
22 Id. at ¶ 53 (quoting Report of the Comm’n to the Gen. Assembly on the work of its 32nd 

session, 1980 Y.B. Int’l L.  Comm’, U.N. Doc. A/CN.4/SER.A/1980/Add.1 (Part 2) 

http://legal.un.org/ilc/publications/yearbooks/english/ilc_1980_v2_p2.pdf). 
23 Regina v. Dudley & Stephens (1884), 14 Q.B.D. 273. 
24 RESTATEMENT (SECOND) OF TORTS §196 (Am. Law Inst. 1975). 
25 The Law of Torts, §24 (W. Page Keeton et al. eds. 5th ed. 1984). 
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In Vincent v. Lake Erie Transportation Co, which since 1910 has become the most cited 

case on the issue of private necessity, the majority ended its decision by declaring that the case 

was “not a case where life or property was menaced by any object or thing belonging to the 

plaintiff, the destruction of which became necessary to prevent the threatened disaster. Nor [was] 

it a case where, because of the act of God, or unavoidable accident, the infliction of the injury was 

beyond the control of the defendant, but is one where the defendant prudently and advisedly 

availed itself of the plaintiffs’ property for the purpose of preserving its own more valuable 

property.”26 Accordingly, the court found that the plaintiffs were entitled to compensation. The 

Supreme Court of Minnesota held in Vincent that “public necessity, in times of war or peace, may 

require the taking of private property for public purposes; but under our system of jurisprudence 

compensation must be made.”27  

The Court followed this reasoning in Wegner v Milwaukee Mutual Ins. Co, where it found 

that compensation was required and enunciated the doctrine of public necessity in cases “where 

an innocent third party’s property is taken, damaged or destroyed by the police in the course of 

apprehending a suspect.” Furthermore, the Court found that “[a]t its most basic level, the issue is 

whether it is fair to allocate the entire risk of loss to an innocent homeowner for the good of the 

public.”28 It answered in the negative, and ordered the municipality to award damages to the 

plaintiff. The decision was significant because, although the Court recognized that the police 

actions were necessary, it refused to preclude the plaintiff from seeking compensation. 

This put the decision in direct contradiction to a far earlier precedent set by the California 

Supreme Court in 1853. In Surocco v Geary, the defendant blew up the plaintiff’s house in order 

to prevent a fire that had started from spreading to the rest of the city.29 The court concluded that 

the plaintiff was not owed compensation because the house “would have been consumed had it 

been left standing. The plaintiffs [could not] recover for the value of the goods which they might 

have saved; they were as much subject to the necessities of the occasion as the house in which they 

were situate; and if in such cases a party was held liable, it would too frequently happen that the 

                                                      
26 Vincent v. Lake Erie Transp. Co., 109 Minn. 456, 460 (Minn.1910). 
27 Id. 
28 Wegner v. Milwaukee Mut. Ins. Co., 479 N.W.2d 38, 42 (Minn. 1991). 
29 Surocco v. Geary, 3 Cal 69 (Cal. 1853). 
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delay caused by the removal of the goods would render the destruction of the house useless.”30 

This state-level discrepancy has yet to be resolved by the U.S. Supreme Court. 

3. Contract 

Since international investment law is based, to a large degree, on pre-existing contract law, 

national laws of contract are helpful sources of jurisprudence. In several countries, “promises made 

under necessity are either void, voidable or the party claiming that his vulnerability was exploited 

may seek a judicial modification of the contract.”31 In contract law the term “necessity” is rarely 

used, but the doctrine is still applied in a variety of contexts. For instance, duress is a defense to 

both the formation and breach of a contract.32 

C. INTERNATIONAL INVESTMENT LAW 

1. GATT Article XX – General Exceptions 

Article XX of the General Agreement on Tariffs and Trade (GATT) lists several 

conditions where a State may, out of necessity, enact measures that would otherwise violate the 

Agreement, including to protect public morals as well as human, animal, or plant life or health.33 

2. Multilateral Trade Agreements 

NAFTA 

Many legal scholars have interpreted the phrase “applicable rules of international law” 

included in Article 1131 of NAFTA to include the customary international law definition of 

necessity.34 Furthermore, Article 2102, outlining States’ unrestricted rights to breach provisions of 

the Agreement in cases of threats to national security, includes the same three conditions that were 

found in the Multilateral Agreement on Investment (MAI): arms trafficking, wars, or 

                                                      
30 Id. at 388. 
31 Peter Cserne and Akos Szalai, On the Necessity of Necessity: An Economic Analysis of 

Contracts Concluded in a Situation of Need, 2 SILESIAN J. LEGAL STUD. 11, 11 (2010). 
32 See Duress- Contracts, http://contracts.uslegal.com/breach-of-contract-defenses/duress/ (last 

visited Aug. 31, 2017) (Among other things, the plaintiff must show that he or she “had no 

reasonable choice but to enter the contract on the terms dictated by the plaintiff”). 
33 General Agreement on Tariffs and Trade, art. XX (a)-(b), April 14, 1994, 1867 UNTS 187; 33 

I.L.M. 1153 (1994). 
34 North American Free Trade Agreement, U.S.-Can.-Mex., art. 1131, Dec. 17, 1992, 32 I.L.M. 

289 (1993) [hereinafter NAFTA]. 
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implementing national or international agreements on the non-proliferation of nuclear weapons.35 

These constitute the traditional circumstances that would permit a State to invoke the doctrine of 

necessity and breach its treaty obligations. 

CETA and TPP 

 Both CETA and the TPP included provisions on essential security interests that, in effect, 

incorporate the language from Article XX of the GATT.36  However, what is interesting is that, as 

previously stated, both also had a separate chapter on “Temporary Safeguard Measures” regarding 

capital movements and payments.37 In the TPP, this provision allowed parties to take certain 

enumerated measures when one of the listed economic conditions arises, ending with a non-

exhaustive clause allowing for “certain other economic crises, subject to certain conditions and 

disciplines.”38 The text of the Agreement notes that the measures taken cannot “exceed those 

necessary to deal with the circumstances.”39  

It will likely be years before it is understood how expansively international tribunals will 

interpret these and similar chapters. As it stands now, however, Member States seem to be viewing 

                                                      
35 Id., at art. 2102(1)(b)(i)-(iii). 
36 See Comprehensive Economic and Trade Agreement, Can.-EU., Oct. 19, 2016, 

http://international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/ceta-

aecg/text-texte/toc-tdm.aspx?lang=eng, [hereinafter CETA]; See also TPP, supra note 11. 
37 CETA, supra note 36, at art. X.03 (“Where, in exceptional circumstances, capital movements 

and payments, including transfers, cause or threaten to cause serious difficulties for the operation 

of the economic and monetary union of the European Union, the European Union may impose 

safeguard measures that are strictly necessary… [and do not] constitute a means of arbitrary or 

unjustifiable discrimination between a Party and a non-Party may be taken by the European 

Union with regard to capital movements and payments, including transfers, for a period not 

exceeding six months. The European Union shall inform Canada forthwith and present, as soon 

as possible, a time schedule for the removal of such measures.”); TPP, supra note 9 (“The 

chapter defines circumstances and conditions under which a Party may impose temporary 

safeguard measures restricting transfers – such as contributions to capital, transfers of profits and 

dividends, payments of interest or royalties, and payments under a contract – related to covered 

investments. The exception is important to ensure that governments retain the flexibility to 

manage volatile capital flows, including permitting countries to impose temporary safeguard 

measures or capital controls restricting investment-related transfers in the context of a balance of 

payments crisis, or certain other economic crises, subject to certain conditions and disciplines.”). 
38 TPP, supra note 11, at art. 29.3(3)(d). 
39 Id. In other words the measures must be proportionate; see Tecmed v Mexico, ICSID Case No. 

ARB (AF)/00/2, Award (May 29, 2003), 47. 
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them as far more restrictive than the sort of provisions that would have been required to avoid 

catastrophe in the Argentine cases.40 

D. BITS 

The legal disputes in the Argentina cases arose from the country’s BITs, especially the 

U.S.-Argentina BIT, which did not explicitly restrict the definition of what constituted an 

“essential security interest.”41 This is unlike some BITs, which followed the example of the MAI, 

and made sure to limit the definition of an essential interest to one of the three conditions noted 

above.42 

Another issue that differentiates the form necessity takes in various BITs is how its 

invocation is judged. The 2004 U.S. Model BIT and Canada’s Model Foreign Investment 

Promotion and Protection Agreement are explicitly self-judging (“it considers necessary”), while 

several others do not use such blatant language.43 

Finally, provisions concerning essential security interests usually apply to the treaty they 

are contained in as a whole, but some have been narrowly tailored to only apply to specific 

provisions.44 

E. ARGENTINE CASES 

                                                      
40 Government of Canada, Trade Remedies Chapter, Global Affairs Canada, 

http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/tpp-

ptp/understanding-comprendre/07-TradeRemedies.aspx?lang=eng (The Government of Canada, 

summarizing the Trade Remedies Chapter in TPP, states that it “[a]llows for, in exceptional 

circumstances, bilateral safeguard measures (e.g. temporary tariff increases),” so long as they 

“are not used as a barrier to trade, but rather are limited to remedying legitimate situations of 

injury,” while at the same time restricting these measures to instances when the state must 

“protect domestic industry from injury following a surge in imports as a result of the [TPP]”). 
41 Katia Yannaca-Small, Essential Security Interests under International Investment Law. 

International Investment Perspectives 2007: Freedom of Investment in a Changing World, 

OECD, 93, 98. 
42 Id. 
43 Id. at 98-9. 
44 Id. at 99 (including the expropriation chapter of the agreement between the Belgian-

Luxembourg Economic Union and China; the non-discrimination chapter in the Japan-China 

BIT; the dispute settlement chapter of the Austria-Mexico BIT; and the application of host-

country law to the foreign investment chapter of the UK-India BIT). 
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The cases surrounding Argentina’s financial crisis and the measures the country took to 

handle it are vital to understanding how Tribunals currently interpret the doctrine of necessity. The 

four Gas Sector Cases, as well as Continental Casualty, are particularly relevant for understanding 

how the international investment regime weighs investors’ treaty rights against the right of States 

to regulate for the public good. 

1. CMS v Argentine Republic 

In CMS, Argentina asserted that it followed the criteria outlined in Article 25 of the Draft 

Articles when it invoked necessity.45 Argentina attempted to support its central claim “that 

economic interest qualifies as an essential interest of the State when threatened by grave and 

imminent peril”46 by claiming that: it did not contribute to the state of necessity in a substantive 

way; that the measures adopted were the only ones capable of protecting its essential economic 

interests, especially the “pesification” of contractual relations; and that “the essential interests of 

another State that was a beneficiary of the obligation breached or, for that matter, those of the 

international community as a whole were not affected and foreign investors were also not treated 

in a discriminatory manner.”47 

Confronted with determining whether Argentina’s crisis amounted to a grave and imminent 

threat to an essential interest, the Tribunal found that the “need to prevent a major breakdown, 

with all its social and political implications, might have entailed an essential interest,” and that 

Argentina’s situation “was of catastrophic proportions.”48  

While avoiding a determination on whether the crisis actually constituted a sufficient threat 

to an essential interest, the Tribunal nonetheless found that Argentina’s “perception of extreme 

adverse effects . . . [was] understandable, and in that light the plea of necessity or emergency [could 

                                                      
45 CMS Transmission Co. v Argentina, ICSID Case No. ARB/01/8, Award of the Tribunal, ¶ 311 

(May 12, 2005), 44 ILM 1205 (2005). 
46 Id. at ¶305. 
47 Id. at ¶312. 
48 Id. at ¶319-20. 
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not] be considered as an abuse of rights.”49 The Tribunal used the same reasoning to find that the 

government taking action was justified due to the crisis being grave and imminent.50  

However, the Tribunal found that the measures taken were not the only ones available, and 

that Argentina substantially contributed to the creation of the crisis in the first place since 

successive Argentinian administrations devised and implemented the policies that led to it.51 

2. LG&E v Argentine Republic 

This was the first case to conclude that Argentina could base their defense on Article XI of 

the Argentine-US BIT.”52 Here, the Tribunal defined essential interests even more expansively 

than in the Annulment Committee’s review of the CMS decision. According to the Tribunal, an 

essential interest “is not limited to those interests referring to the State’s existence. As evidence 

demonstrates, economic, financial or those interests related to the protection of the State against 

any danger seriously compromising its internal or external situation, are also considered essential 

interests.”53 

The Tribunal went on to cite two additional interpretations of essential interests that are 

similarly broad. The first states that essential interests “include those related to different matters 

such as the economy, ecology or other.”54 The second “affirmed that the threat to an essential 

interest would be identified by considering, among other things, a serious threat against the 

existence of the State, against its political or economic survival, against the maintenance of its 

essential services and operational possibilities, or against the conservation of internal peace or its 

territory’s ecology.”55 

                                                      
49 Id. at ¶321. 
50 Id. at ¶322. 
51 Id. at ¶323-29. 
52 Peter Tomka, Chapter 34: Defenses Based on Necessity Under Customary International Law 

and on Emergency Clauses in Bilateral Investment Treaties, in Meg N. Kinnear, Geraldine R. 

Fischer et al. (eds), BUILDING INTERNATIONAL INVESTMENT LAW: THE FIRST 50 YEARS OF ICSID 

(Kluwer Law International, 2015). 
53 LG&E Energy Corp. v. Argentine Republic, ICSID Case No. ARB/02/1, Decision on 

Liability, ¶ 251 (October 3, 2006), 21 ICSID Rev.-FILJ 203 (2006).  
54 Id. 
55 Id. 
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The Tribunal finished its analysis of essential interests by stating that “an interest’s greater 

or lesser essential, must be determined as a function of the set of conditions in which the State 

finds itself under specific situations. The requirement is to appreciate the conditions of each 

specific case where an interest is in play, since what is essential cannot be predetermined in the 

abstract.”56 While understandable in the circumstances, the inherent ambiguity of the decision has 

left most of the international legal community still seeking guidance. 

However, using this standard, the Tribunal concluded that Argentina’s essential interests 

were threatened by the economic crisis in December 2001.57 It found that Argentina “faced an 

extremely serious threat to its existence, its political and economic survival, to the possibility of 

maintaining its essential services in operation, and to the preservation of its internal peace.”58 

Interestingly, the Tribunal disagreed with the determination in CMS that Argentina contributed 

substantially to the creation of the crisis, finding that there was “no serious evidence in the record” 

suggesting that Argentina had done so.59 

3. Enron v Argentine Republic 

The Tribunal in the Enron case assessed the issue of whether Argentina’s essential interests 

were threatened differently than the Tribunal in LG&E and the Annulment Committee in CMS: 

while accepting that the crisis was severe, it found that, 

 the argument that such a situation compromised the very existence of the State and 

its independence so as to qualify as involving an essential interest of the State [was] 

not convincing. Questions of public order and social unrest could be handled as in 

fact they were, just as questions of political stabilization were handled under the 

constitutional arrangements in force.60  

 

                                                      
56 Id. at 252. 
57 Id. at 257. 
58 Id. 
59 Id. 
60 Enron Corp. v. Argentine Republic, ICSID Case No. ARB/01/3, Award ¶306 (May 22, 2007), 

https://www.italaw.com/sites/default/files/case-documents/ita0293.pdf.  

https://www.italaw.com/sites/default/files/case-documents/ita0293.pdf
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Agreeing that the government had a duty to ensure that the crisis did not worsen, the 

Tribunal nonetheless found that there was “no convincing evidence that the events were out of 

control or had become unmanageable.”61 

On the issue of whether the measures were the only ones available to the government to 

adequately deal with the crisis, the Tribunal agreed with the decision in CMS, but not with the one 

in LG&E, holding that “[a] rather sad world comparative experience in the handling of economic 

crises, shows that there are always many approaches to address and correct such critical events, 

and it is difficult to justify that none of them were available in the Argentine case.”62 

The Tribunal also held that the object and purpose of the treaty was violated by Argentina’s 

measures since the treaty was intended “to apply in situations of economic difficulty and hardship 

that require the protection of the international guaranteed rights of its beneficiaries.”63 Therefore, 

interpreting the treaty in a way that allows the state to violate this core intention runs counter to 

the reason the treaty was agreed to in the first place.64 

4. Sempra Energy v Argentine Republic 

Decided the same year as Enron, the Sempra case similarly found that, in order for 

necessity to be invoked, the state’s measures must relate to its physical self-preservation.65 While 

the Tribunal considered the economic conditions afflicting Argentina when deciding on damages, 

it nevertheless found that the extreme economic turmoil in the country did not justify the country’s 

decision to violate the investors’ rights included in the BIT.66 

5. Continental Casualty v Argentine Republic 

The Tribunal that accepted the broadest interpretation of necessity under Art XI was the 

one that decided Continental Casualty. While not one of the four Gas Cases, this decision attracted 

                                                      
61 Id. at ¶307. 
62 Id. at ¶ 308. 
63 Id. at ¶331. 
64 Id. 
65 See Sempra Energy Int’l v Argentine Republic, ICSID Case No. ARB/02/16, Award, ¶388 

(Sept. 28, 2007) (“Since the Tribunal has found […] that the crisis invoked does not meet the 

customary law requirements of Article 25 of the Articles on State Responsibility, it concludes 

that necessity or emergency is not conducive in this case to the preclusion of wrongfulness.”). 
66 Id. at ¶417. 
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both praise and criticism for its generous application of necessity, relative to most of the other 

Tribunals. Following the reasoning adopted in LG&E, the Tribunal found that the measures taken 

by Argentina need only be reasonable in the circumstances, rather than the far more restrictive 

“only way” approach adopted by the other Tribunals.67  

The measures adopted by Argentina to stem the crisis, included, “the pesification, the default and 

the subsequent restructuring of […] debt instruments.”68 Such measures,  

 were in part inevitable, or unavoidable, in part indispensable and in any case 

material or decisive in order to react positively to the crisis, to prevent the complete 

break-down of the financial system, the implosion of the economy and the growing 

threat to the fabric of Argentinian society and generally to assist in overcoming the 

crisis.69  

Therefore, the Tribunal found that invocation of Art. XI was applicable in almost all of the 

claims against Argentina.70 

F. DRAFT ARTICLES ON STATE RESPONSIBILITY (2001) 

In an effort to summarize the customary international law on state responsibility, the ILC 

released the Draft Articles on State Responsibility in 2001. Article 25 outlined the definition of 

the doctrine of necessity, and the attached Commentaries attempted to further outline the contours 

of the doctrine. The ILC found that:  

“unlike consent (art 20), self-defence (art. 21), or countermeasures (art. 22), it [necessity] 

is not dependent on the prior conduct of the injured State. Unlike force majeure (art. 23), 

it does not involve conduct which is involuntary or coerced. Unlike distress (art. 24), 

necessity consists not in danger to the lives of individuals in the charge of a State official 

                                                      
67 Continental Casualty Co. v. Argentine Republic, ICSID Case No. ARB/03/9, Award, ¶199 

(Sept. 5, 2008), https://www.italaw.com/sites/default/files/case-documents/ita0228.pdf (“Our 

task is…to evaluate only if the plea of necessity by Argentina is well-founded, in that Argentina 

had no other reasonable choice available.”). 
68 Id. at ¶197. 
69 Id. 
70 Id. at ¶266. 
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but in a grave danger either to the essential interests of the State or of the international 

community as a whole.”71 

Although necessity is usually traced to idea of the State’s self-preservation, here the ILC does not 

limit it as such, and in fact in the Commentary there is a suggestion that essential interests extend 

“to particular interests of the State and its people.”72  

However, “[m]indful of historical instances of abuse of the invocation of states of 

necessity, the formulation adopted by the ILC in Article 25 of the Articles has been carefully 

drafted and imposes strict requirements. It is to be noted that the ILC used a negative formula 

(‘[n]ecessity may not be invoked…unless’), in order ‘to emphasize the exceptional nature of’ this 

plea.”73 While these clarifications are helpful in analyzing the doctrine of necessity, there are 

several outstanding questions as to the appropriate interpretation of key terms, as well as the scope 

and frequency which are appropriate in such interpretations. 

III. ANALYSIS 

A. ESSENTIAL INTEREST 

The question of what constitutes an “essential” interest lies at the heart of the debate over 

the proper interpretation of the doctrine of necessity. In 1961 the Organization for Economic Co-

operation and Development (OECD) released its Code of Liberalisation of Capital Movements in 

order to provide “a balanced framework for countries to progressively remove unnecessary barriers 

to the movement of capital, while providing flexibility to cope with situations of economic and 

financial instability.”74 Article 3 of the Code stipulates that its provisions “shall not prevent a 

Member from taking action which it considers necessary for the  . . . protection of its essential 

security interests.” 

                                                      
71 Draft Articles, supra note 4, at 80. 
72 Draft Articles, supra note 4, at 83; see also Tomka, supra note 52, at 482. 
73 Tomka, supra note 52, at 2; but see Draft Articles, supra note 4, at 88 (affirming that 

obligations, including the duty to pay compensation, continue regardless of whether a State 

claims necessity). 
74 OECD, Code of Liberalisation of Capital Movements; Promoting Orderly Capital Flows: The 

Approach of the Code, http://www.oecd.org/investment/investment-

policy/CapMovCodeBrochure.pdf. 
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Agreements that explicitly endorse the doctrine of necessity, including most BITs, qualify 

its application by limiting essential interests to instances of war, arms trafficking, and other 

emergencies that threaten the physical security of the state and its citizens.75 The obvious reason 

for this is to prevent a State from passing “a disguised protection of economic interests or actions 

that are disproportionate in relation to the protected interests.”76 Furthermore, as stated above, such 

provisions are usually self-judging in character, since they allow the breaching State to take any 

measures “it considers necessary.”77 

It is important to note that, although related, necessity under customary international law 

is substantially different than BIT provisions allowing for invocation of the doctrine.78 These 

provisions are oftentimes referred to as “non-precluded measures” clauses or emergency clauses.79 

While necessity is enshrined in customary international law, a party to a BIT seeking to invoke it 

when it has already been prescribed in one of the treaty’s provisions is unlikely to succeed.80 

                                                      
75 See Article on General Exceptions, Multilateral Agreement on Investment (The draft of 

negotiations from 1995-1998 allows for necessity in cases of war, armed conflict, other 

emergency, or in order to implement national or international agreements concerning non-

proliferation efforts). 
76 Yannaca-Small, supra note 41, at 96. 
77 Id.; but see LG&E Energy Corp. v. Argentine Republic, ICSID Case No. ARB/02/1, Decision 

on Liability, ¶ 228 (October 3, 2006), 21 ICSID Rev.-FILJ 203 (2006) (noting that, since 1901, 

the combined emergency periods in Argentina were longer than the combined non-emergency 

periods, and that this shows why such provisions should not be entirely self-judging). 
78 Tomka, supra note 52, at 478 (suggesting that the decisions in CMS and Continental Casualty 

offer useful clarifications for the distinctions between the two). 
79 Id.; see also William W Burke-White & Andreas von Staden, Investment Protection in 

Extraordinary Times: The Interpretation and Application of Non-Precluded Measures 

Provisions in Bilateral Investment Treaties, 49 VA. J. INT’L L. 307, 386 (2008) (in most cases, 

successful invocation of an NPM provision will absolve states of international responsibility 

towards investors, since these provisions preclude the applicability of the entire treaty, meaning 

liability can only arise for harm incurred after the underlying crisis has ceased). 
80 See Tomka, supra note 49, at 493-94 (“[A]s the conditions for invocation of necessity as a 

circumstance precluding wrongfulness under the customary international law on State 

responsibility are much stricter than the conditions for relying on an emergency clause in a BIT, 

should the BIT contain such a clause, it is almost certain that if a State does not succeed with its 

defense based on an emergency clause, it will necessarily fail with its defense based on necessity 

under customary international law.”). 
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However, as stated above, while the definition of what constitutes an essential interest in 

BITs generally follows the customary international law model in restricting invocation to those 

three instances listed above, certain BITs allow for invocation outside of them. Not surprisingly, 

Argentina’s BITs played a prominent role in the development of international jurisprudence on the 

topic. 

The four Gas Sector cases, as well as Continental Casualty, display a clear and deep divide 

over how broadly to interpret which interests amount to “essential” ones. Art. XI refers to essential 

security interests, not to emergencies, and so many argue that the chapter only exists to give States 

flexibility in crises relating to security in a traditional way that centers around the government’s 

police power.81 

While defining essential interests, an argument arose over how to interpret the term “public 

order.” The debate came down to Argentina referring to its Spanish translation ‘orden publico,’ a 

civil law term referring to “a broad set of fundamental conditions of social life instituted in a 

juristic community,” while the U.S. companies relied on the traditional English definition meaning 

the absence of public disorder.82 The Tribunals sided with the U.S. definition, largely on account 

of the fact that the word “maintenance” rather than “protection of” is used in Art. XI, indicating 

that the English interpretation was intended.83 

In LG&E, the Tribunal worked with this U.S. definition and still found that essential 

interests were threatened, since the effect that the economic crisis was having on the country 

justified the State taking extraordinary measures to protect against dangers “seriously 

compromising” internal or external situations.84 In order to get to this point Argentina made the 

                                                      
81 See Alvarez & Khamsi, supra note 2, at 452-53 (Noting the strong military connotation of the 

term ‘security’ and doubting that it could be expanded to cover even the most dire emergencies 

that don’t directly involve national defense).  
82 Id. at 450. 
83 Id. at 450-51. 
84 LG&E Energy Corp. v. Argentine Republic, ICSID Case No. ARB/02/1, Decision on 

Liability, ¶ 251 (October 3, 2006), 21 ICSID Rev.-FILJ 203 (2006). 
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argument that the measures it took were the only way to avoid massive increases in utility rates, 

which would in turn have caused consumer riots.85 

The two additional principles of necessity cited by the LG&E Tribunal were even broader, 

allowing necessity to be invoked in cases where: political or economic survival is at stake; the 

maintenance of essential services and operational possibilities is threatened; and the State must 

conserve its internal peace or its territory’s ecology.86 

These definitions would provide States with far too much leeway to avoid living up to their 

treaty obligations, turning the doctrine of necessity into a catch-all excuse for States to renege on 

their commitments. The Annulment Committee in CMS approved of the invocation of necessity in 

the Argentine case without going this far, limiting its analysis to the fact that Argentina needed to 

prevent a major breakdown of society, with its attendant “social and political implications,” even 

if the country was at least partly responsible for the situation.87 

The Enron Tribunal, on the other hand, interprets the doctrine far too restrictively; if every 

Tribunal adopted the Enron Tribunal’s definition of “essential interest,” Argentina likely would 

have been plunged back into crisis. The determination that, for an interest to be essential, it must 

relate to the idea of self-preservation, was also adopted by the Tribunal in Sempra.88 What these 

Tribunals unfortunately ignored is that allowing necessity to be invoked only in cases where the 

State’s independence, or very existence, is at stake ignores the fact that economic collapse has 

become a far more potent and likely threat to most developed societies than all-out warfare.89 

When analyzed side by side, these decisions reveal that something close to the CMS 

formulation is likely the best way to interpret the doctrine of necessity in the 21st century: affirming 

                                                      
85 Id. at ¶215. Contra Alvarez & Khamsi, supra note 1, at 451 (arguing that Argentina, 

alternatively, could have subsidized consumers directly, although not explaining where that 

money would come from). 
86 LG&E, supra note 84, ¶ 251. 
87 CMS Transmission Co. v Argentina, ICSID Case No. ARB/01/8, Award of the Tribunal, ¶ 319 

(May 12, 2005), 44 ILM 1205 (2005).  
88 Tomka, supra note 52, at 488. 
89 CMS Transmission Co. v. Argentina, ICSID Case No. ARB/01/8, Award (May 12, 2005) at 

238 (comparing economic siege to military invasion); cf. Alvarez & Khamsi, supra note 1, at 453 

(recognizing the catastrophic nature of certain economic crises). 
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that States must be held to their treaty obligations in order to facilitate international commerce, but 

acknowledging that threats to the State are more likely to come from the stock market than the 

battlefield. 

B. IMMINENT 

Beyond the definition of which interests constitute essential ones, the other interpretive 

struggle lies behind the words “grave and imminent.” While the gravity of a threat to essential 

interests is somewhat tied up in the definition of the word “essential” itself, the proper scope of 

imminence has other factors that must be taken into account. 

Long before the Argentine decisions were handed down, the judgment in Gabcikovo-

Nagymaros provided some guidance on the appropriate interpretation of imminence: 

“ . . . a state of necessity could not exist without a ‘peril’ duty established at the relevant 

point in time; the mere apprehension of a possible ‘peril’ could not suffice in that respect. 

It could moreover hardly be otherwise, when the ‘peril’ constituting the state of necessity 

has at the same time to be ‘grave’ and ‘imminent’. ‘Imminence’ is synonymous with 

‘immediacy’ or ‘proximity’ and goes far beyond the concept of ‘possibility’.”90 

This common sense reading was echoed by the ILC in the Draft Articles, where it stated that 

“extremely grave and imminent peril” “have been a threat to the interest at the actual time.”91  

However, the decision in Gabcikovo-Nagymaros went further than comparing imminence 

to immediacy. The Court found that the invocation of necessity was inappropriate because the 

feared environmental damages were not only long-term, but remained uncertain.92 The Court went 

on to suggest that it did “not exclude, in the view of the Court, that a ‘peril’ appearing in the long 

term might be held to be ‘imminent’ as soon as it is established, at the relevant point in time, that 

the realization of that peril, however far off it might be, is not thereby any less certain and 

inevitable.”93  

                                                      
90 Gabcikovo-Nagymaros, supra note 20, at §54. 
91 Report of the Comm’n to the Gen. Assembly on the work of its 32nd session, 1980 Y.B. Int’l L.  

Comm’, U.N. Doc. A/CN.4/SER.A/1980/Add.1 (Part 2), 49 ¶33. 
92 Gabcikovo-Nagymaros, supra note 20, at §56. 
93 Gabcikovo-Nagymaros, supra note 20, at §54. 
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Should this interpretation be accepted, it could, for instance, potentially open up the 

doctrine of necessity to States seeking to address the long-term but undeniable threat posed by 

climate change, even if doing so meant breaching its treaty obligations to other States.  

This expanded interpretation could have been used, for instance, by the U.S. government 

to defend against the recent suit filed by TransCanada, the oil company seeking to build the 

Keystone XL pipeline. TransCanada sued the Obama administration under NAFTA’s ISDS on the 

grounds of being denied fair and equitable treatment by the President’s denial of the project.94 

While it never seemed entirely likely that the suit would succeed, a broader interpretation of 

necessity would provide a stronger safeguard against claims such as this by encapsulating efforts 

to reduce greenhouse gas emissions like the Obama administration arguably did by rejecting 

TransCanada’s pipeline application. As indicated in the Gabcikovo-Nagymaros decision, 

imminence can include long-term threats, but in such cases there must be close to absolute 

certainty. 

This interpretation would be well-grounded in English common law traditions, since it 

employs the same logic as the court in Regina v Dudley & Stephens: both stress that imminence 

depends on something being inevitable more than immediate. With no reasonable likelihood that 

a deus ex machina will save the planet from climate change as the ship saved Dudley and Stephens 

from starvation, taking extreme measures to avoid a looming, unavoidable peril should be justified 

under any reasonable interpretation of necessity. 

C. “THE ONLY WAY” 

Finally, the stipulation in most agreements that the necessary measures be “the only way” 

to avert the grave and imminent peril has been criticized by some as far too restrictive. The state’s 

chosen measures: 

“…must definitely have been its only means of warding off the extremely grave and 

imminent peril which it apprehended; in other words, the peril must not have been 

escapable by any other means, even a more costly one, that could be adopted in compliance 

                                                      
94 See Nia Williams & Valerie Volcovici, TransCanada sues U.S. over Keystone XL pipeline 

rejection, REUTERS (Jan. 6, 2016, 6:07 PM), http://www.reuters.com/article/us-transcanada-

keystone-idUSKBN0UK2JG20160107.  
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with international obligations. Also, not just part but the whole of the conduct in question 

must have proved indispensable for preserving the essential interest threatened. Any 

conduct going beyond what is strictly necessary for this purpose will inevitably constitute 

a wrongful act per se, even if the excuse of necessity is admissible as regards the remainder 

of the conduct.”95 

Two of these factors appear overly restrictive: that “even a more costly” measure must be pursued 

if it is available, without any reference to how much a state can reasonably be expected to pay; and 

that “not just part but the whole of the conduct” must be “proved indispensable,” setting a very 

high bar for measures that are likely deeply interconnected with the other emergency steps taken. 

In particular, the decisions in CMS, Enron, and Sempra “have been regarded as problematic 

insofar as they indicate that ‘simply…show[ing] that a State could have taken steps other than the 

ones it chose…would seem to defeat any defence.’”96 Together these decisions show how invoking 

necessity to justify measures intended to protect a State’s economy, rather than its physical 

security, “is exceptionally difficult, if not impossible.”97 Even more than placing an 

insurmountable burden on a country suffering severe economic turmoil, these three decisions serve 

to confirm the criticisms of opponents who argue that the entire international investment regime 

is insensitive to the legitimate need for public regulation.98 

In fact, the Argentine cases taken as a whole show the peril of setting the bar too high for 

which measures constitute the only way to deal with a crisis. As stated above, the Tribunal in 

Enron summed the dilemma up succinctly by commenting that “a rather sad world comparative 

experience in the handling of economic crises, shows that there are always many approaches to 

                                                      
95 Report of the Comm’n to the Gen. Assembly on the work of its 32nd session, 1980 Y.B. Int’l L.  

Comm’, U.N. Doc. A/CN.4/SER.A/1980/Add.1 (Part 2), at ¶ 33. 
96 Tomka, supra note 52, at 489-90, referencing Andrea Bjorklund, Emergency Exceptions: State 

of Necessity and Force Majeure, in The Oxford Handbook of International Investment Law 

(Peter T. Muchlinski, Federico Ortino and Christopher Schreuer (eds), Oxford University Press, 

2008) at 484-85. 
97 Alvarez & Khamsi, supra note 2, at 453. 
98 Alvarez & Khamsi, supra note 2, at 382 (“Some deride those rulings as callous, one-sided 

failures to recognize the dire needs of the Argentine people during a ‘financial collapse of 

catastrophic proportions.’”). 
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address and correct such critical events, and it is difficult to justify that none of them were available 

in the Argentine case.”99  

This inherent difficulty in determining whether a certain measure was the only way to deal 

with a crisis, which by its nature was likely time-sensitive, shows that interpretations of the “only 

way” element of necessity will likely need to be far less restrictive than is currently common 

practice. Furthermore, it does not reflect the proper analysis as outlined by the ILC in the Draft 

Articles, which states that this requirement should show a “sufficiently substantial and not merely 

incidental or peripheral” contribution to the state of necessity.100 

IV. RECOMMENDATIONS 

A. BROAD INTERPRETATION OF WHICH INTERESTS ARE “ESSENTIAL” 

Adhering closer to Argentina’s preferred interpretation of when a breach is necessary could 

help with concerns over ISDS’ effect on sovereignty, the notion that it sets up a parallel legal 

system open only to a few, and private attacks on laws and regulations passed for public benefit in 

a non-discriminatory way.101 Something close to the Tribunal’s decision in CMS, but permitting 

breach of treaty obligations when it is needed “to prevent a major breakdown, with all its social 

and political implications,” would be ideal.102 

Alternatively, if investors worry about the effects a broadened interpretation of these 

provisions could have on them, they could instead follow the examples set by CETA and the TPP 

and include entirely separate necessity provisions in chapters relating to exceptions in order to 

cover certain economic crises.103 While the text of CETA and the TPP are not nearly exhaustive 

                                                      
99 Enron Corp. v. Argentine Republic, ICSID Case No. ARB/01/3, Award ¶308 (May 22, 2007), 

https://www.italaw.com/sites/default/files/case-documents/ita0293.pdf. 
100 See Draft Articles, supra note 4, art. 25 §20; see also Tomka, supra note 52, at 3. 
101 See Alvarez & Khamsi, supra note 2, at 384 (explaining how ISDS can be used to “compel 

governments to engage in protracted and expensive litigation to defend regulatory actions that 

often could not be challenged under national law…or under pre-existing international law”). 
102 CMS Transmission Co. v. Argentina, ICSID Case No. ARB/01/8, Award ¶ 319 (May 12, 

2005). 
103 CETA, supra note 36; TPP, supra note 11. 
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enough to cover all the economic crises that States may find themselves in, they provide a blueprint 

for an alternative to expanding the definition of necessity as it is currently written into BITs. 

C. ARBITRATING WHEN AN INTEREST IS ESSENTIAL 

 In cases of physical emergencies, such as wars and natural disasters, invoking necessity 

should stay entirely within the judgment of the breaching State. However, in order to avoid 

“disguised protection[s] of economic interests” that could result from abuse of a broader definition 

of essential interests, invoking necessity in cases like Argentina’s crisis must still be referred to a 

third-party arbitrator. Although it is imperative that States receive more flexibility in how they 

respond to economic crises, giving States complete discretion to invoke necessity in cases lacking 

physical emergencies will almost inevitably lead to abuse. States must be free to invoke necessity 

when dealing with economic crises, but in such cases the merits of the invocation cannot be 

decided by one of the Parties. 

C. CONTINUED PERFORMANCE OF DUTY 

If States have a broader right to invoke necessity, this must be paired with firm safeguards 

and limitations. In other words, once the circumstances that necessitated the invocation have 

passed, the invoking State must resume its duty of performance.104 If the right to invoke necessity 

is to be expanded, it must be paired with a robust interpretation of Articles 29 and 30 of the Draft 

Articles: a State can escape its duties for a time when necessary, but nothing can completely 

absolve it of those duties without the consent of the affected State.105 This includes the duty to pay 

compensation, a topic that was largely ignored by the Tribunals in the Argentina cases. 

D. TRANSPARENCY 

Invoking necessity to justify a treaty breach does not absolve the breaching Party of ever 

fulfilling its duties; rather, it is a temporary reprieve from the performance of such duties. Invoking 

necessity does not excuse the obligation of a state to compensate for any material loss incurred.106 

Furthermore, enhanced transparency through notification limits “the effects of discrimination 

against foreign investors on the basis of essential security interests.”  

                                                      
104 Draft Articles, supra note 4, at 88. 
105 Draft Articles, supra note 4, at 88. 
106 Draft Articles, supra note 4, at 85. 
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Essentially, if the right to invoke necessity is going to be broadened, then states have to be 

forewarned when their treaty partners are preparing to do so in order to provide them with the 

chance to respond accordingly. Contractual provisions always carry suspension clauses to be 

triggered before termination of the contract for the same reason. In order to enhance transparency 

states should adopt the OECD Council’s recommendations on the matter.107 While the adoption of 

these recommendations will not solve all the problems that will attend an expanded interpretation 

of when invocation of necessity is appropriate, it will nevertheless help states deal with the change 

in a constructive and effective way. 

V. CONCLUSION 

 ISDS mechanisms are increasingly standard in trade and investment agreements because 

they are necessary to facilitate the movement of capital between jurisdictions that have 

significantly different judicial systems and approaches to the rule of law. However, they run the 

risk of overwhelming governments’ abilities to legislate in the best interests of the public 

depending on the wording of the treaties that contain them.  

In order to counteract this, Tribunals charged with arbitrating claims under trade and 

investment agreements must begin to interpret the doctrine of necessity to include more than just 

fears over land wars and nuclear non-proliferation. If states are able to invoke necessity “to prevent 

a major breakdown, with all its social and political implications,” they will be far more immune to 

the kinds of lawsuits that critics of ISDS fear. 108  

Finally, a broader interpretation of necessity would enable countries like Greece to take 

measures needed to reduce the ability of extremist political movements like Golden Dawn from 

gaining power. The Argentine crisis made it clear that denying States the policy flexibility they 

need during times of severe economic turmoil, especially when the measures taken are non-

                                                      
107 OECD, Code of Liberalisation of Capital Movements; Promoting Orderly Capital Flows: The 

Approach of the Code, http://www.oecd.org/investment/investment-

policy/CapMovCodeBrochure.pdf (including by making sure that such measures are 

proportionate and narrowly tailored, attempts are made to find alternative measures that would 

not discriminate against the investor, and attempts are made to mitigate any resulting harm). 
108 CMS Transmission Co. v. Argentina, ICSID Case No. ARB/01/8, Award ¶319 (May 12, 

2005). 
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discriminatory, is not a sustainable way of enforcing investors’ rights. Ensuring that investors’ 

rights are respected without restricting governments from taking necessary measures in times of 

crisis is key in building support for critical free trade agreements, which in turn is critical for 

growth and prosperity in the 21st century. James Madison himself would see such means as 

justifiable in the pursuit of such ends.


