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PREFACE
This research paper is written to ss.tisfy one of 

the, requirements of the MBA program at Creighton Univer
sity. The purpose of the paper is to review the perfor
mance of the Federal Trade Commission (FTC) during the 
period 1960-1970. The review is limited to library re
search. Direct quotations are used where feasible in 
order to preserve the character of the paper.

Chapters I and II examine the Commission’s his
tory , organization, and management and attempt to show 
significant changes in these areas during the decade. 
Chapters III through VII highlight the operations of the 
Commission. The separation of the subject matter is 
purely one of convenience. For example, it is obvious 
that much of the cigarette controversy centered around 
advertising, but the subjects are treated separately.

Chapter VIH highlights the criticisms of the 
period, emphasizing the American Bar Association and 
Nader reports on the FTC. Chapter IX represents the 
author’s impressions based on the material presented.
The reader is cautioned that the research material used 
reports a small fraction of the total operations of the 
Commission. Research material is limited to those items 
considered important by earlier writers and the popular 
press.

The author wishes to express his appreciation 
for the advice provided by Professor James Keenan of the 
Creighton University Staff in selecting and presenting 
the material herein.
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CHAPTER I
GOVERNMENTAL CONTROL OP BUSINESS

Regulation of the business and economic life of 
the people was recorded in legal codes dating before 2000 
B.C. Until the middle of the eighteenth century, regu
lation was accomplished by the church guilds, customs and 
legislation. Old statutes regulated all aspects of mar
keting and covered a wide variety of markets. The American 
colonies followed, the English idea of governmental control. 
Early Massachusetts and New York statutes fixed prices, 
wages, hours worked, and set limits on profit percentages.2 
Large scale industry in the United States developed after 
the Civil War. Competition became bitter in the ensuing 
decades. In order to ameliorate the rivalry, competing 
sellers, upon occasion,banded together to fix prices and 
•to' allocate-production among themselves by uses of pools. 
Operating difficulties led to the use of "trusts" in which 
one company owned stock in other companies and attempted 
to fix prices by monopoliza,tion. ̂

Early state regulatory legislation had met con
stitutional barriers because freedom of contract by judi
cial interpretation was read into the phrase "life, liberty, 
or property without due process of lav/.

•^Congressional Quarterly Service, Congress and 
the Nation, Volume I, 1945-1964, (Washington, D.CTTp."444.

2Essel R. Dillavou and Cha.rles G. Howard, Principles of Business Law (Englewood Cliffs, N.J.: Prentice-Hafl~Thc7,
1957), p. m r r

, 3Henry R. Hansen, Marketing Text Techniques and 
Cases , (Homewood. Illinois, 1967) 7' p. " 8’So"."."" ...

^Dillavou and Howard, Principles of Business Law.p. 881.
1
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Other factors aided in furthering economic con

centrations. The new era in transportation, communications, 
and technological innovation produced a trend towards in
dustrial concentration with population, politics and phil
osophy favoring the bold and ruthless industrialist.
Federal tax policies encouraged incipient monopolies bent 
upon vertical integration. Legislation enacted in 1862 
imposed excise taxes of six per cent on manufactured goods 
at each stage of their transfer from one concern to the 
next. Finally, the vicious competition of the period 
drove manufacturers to seek control of sources of supply
and distribution outlets to obtain a stranglehold position5before their competitors did so.

The first trust agreement was signed in 1882—  
pertaining to Standard Oil of Ohio. By 1887, other great 
trusts had made their appearance; the Whiskey Trust, the 
Sugar Trust, the Lead Trust, and the Cotton Oil Trust.
The reaction to the trusts was predictable in view of the 
actions of a half century earlier when deep-rooted politi
cal traditions against concentrations of private power had 
forced the break-up of the central bank of the United States. 
The farming.community, in particular, responded with bodies 
such as^"The National Anti-Monopoly Cheap Freight Railway 
League." The Grange movement, started in 1867, grew to a 
membership of nearly one million by the 1870’s. Grange 
agitation centered around the railroad as a symbol of mono
polistic abuse. The Grangers entered politics and gener
ated numerous railroad regulation bills in state legisla
tures. The Supreme Court wiped out these gains in 1886 by 
holding that state regulation of interstate commerce was 
unconstitutional. The natural result was enactment of

^Earl W. Kintner, An Antitrust Primer (New York: 
Macmillan Company, 1964), pp. 5-7.

^A. D. Neale, The Antitrust Laws of the U.S.A, 
(London, England: Cambridge University Press, *19SIT) , p. 22.
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federal control of the railroads— the first real regulation 
of business— through the Interstate Commerce Act. The act 
created the Interstate Commerce Commission which created 
the theme of agency enforcement of federal regulation. 7

Both major parties included an antitrust plank in 
their campaigns of 1888. Senator John Sherman of Ohio 
pushed his antitrust bill through both houses of Congress 
with only one dissenting vote.

The early history of the enforcement of the act 
showed a reluctance on the part of the government to 
prosecute. The antimonopoly movement persisted and re
sulted in the appearance of the Populist Party in the 1892 
national election. The party did no harm to the conserva
tive leaders, but did publicize the government's position. 
Not until Theodore Roosevelt reached the scene was there 
any effort towards enforcement of the act.

The vocabulary of the Sherman Act lacked precision 
in using the terms "monopoly" and "restraint of trade" when 
in fact "forestalling," "regrating," and "engrossing" were 
technically those desired. 8

The Standard Oil and Tobacco decisions in 1911 re
vealed clearly the faulty draftsmanship of the law. "Every 
contract, combination in -the form of trust, or otherwise, or 
conspiracy, in restraint of trade or commerce among the

7Earl W. Kintner, 
Macmillan Company, 1964) An Antitrust Primer (New York:pp.

Henderson discusses Henderson, The Eederal Trade 
University Press, 1924)77pp."2-5*7 in an early English statute

10, 11.
the differences (Gerard Carl 
Commission ((New Haven: Yale 

forestallers were defined,, . , " — v̂  as . . .  those that buy anv—
thlvg4.v?f°re the due hmr’ or "that pass out of town to meet iSlngS ^s.come to the market, to the intent they may °ePl the samp m  the town to regraters (resellers)."' In
gres sere were those who bought up all of a commodity within 
carting distance and then raised the price. Colloquially, 
these merchants were called mononolists but technically a 
monopolist was one who had a grant from the king for the 
sole buying, selling, making, working, or using of anything.
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several states" was denounced as criminal. A contract in 
restraint of trade, the precedents showed, was a contract 
limiting the right to exercise a trade. The context showed 
that a broader meaning was intended, and it was fair in
ference that the law was aimed at agreements, combinations,
or conspiracies which had the effect of eliminating orqlimiting competition between the participants.

The Court also said that the terms "restraint of 
trade" and "monopolization" as used in the act "took their 
origin" at least in their "rudimentary meaning" from pre- 
1890 Anglo-American common law. The act has endured several 
cycles of judicial construction without the courts question
ing its basic objective of promoting competition in open 
markets. Chief Justice Charles Evan Hughes said of its 
phraseology in the Appalachian Coals Case (1933): "As a 
charter of freedom (it) has a generality and an adaptabil
ity comparable to that found to be desirable in constitu
tional provisions. It does not go into detailed definitions 
which might work either injury to legitimate enterprises or 
through particularization defeat its purposes by providing 
loopholes for escape."^®

It has been pointed out that the law and subse
quent laws in support and/or clarification are difficult 
to interpret in terms of freedom and competition. The 
Constitution did not attempt to assure complete freedom 
of economic opportunity in the same sense that its Bill 
of Rights assured freedom of religious choice, of speech^ 
and of the press. The writers gave the central govern
ment (Congress) the power to regulate commerce in order 
to prevent the individual states from hampering the free

9lbid_. , p. 6 .
-^Congressional Quarterly Service, Congress and 

the Nation, Volume I, 1945-1964 (Washington, DTcT) p. 444.
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flow of domestic and foreign commerce."^' The power was 
checked by the Bill of Rights which, in the Fifth Amend
ment, said no person shall be deprived of property with
out due process of law, nor shall private property be taken 
for public use, without just competition. The Sherman Act 
in a real sense did what the Constitution had failed to do: 
it wrote the competitive free enterprise system into law.

One thing the Sherman Act failed to do was to 
satisfy the anti-monopolists. The announcement in the 
Standard Oil Case that only "unreasonable" restraints of 
trade were forbidden led to agitation for more advanced 
legislation. It was argued that application of "reason" 
by the judges was an undue delegation of power. Another 
area of dissatisfaction was created by the view that the 
Sherman Act appeared to deal only with accomplished fact 
with no legal device for striking at incipient abuse.

The 1912 election saw both major parties and the 
"Bull Moose" (Progressive) party call for remedial legis
lation. In 1914 President Wilson, with the advice of 
Louis Brandeis, recommended the creation of a federal 
agency for administration of antitrust policies. Both
the Clayton Act and the Federal Commission Acts were12enacted that year.

The weakness of the Sherman Act was in termin
ology a^d wording. Section 1 declares: "Every contract, 
combination in the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the several states, 
or with foreign nations, is declared to be illegal." Sec
tion 2 is scarcely more specific: "Every person who shall 
monopolize, or combine or conspire with any person or per
sons, to monopolize any part of the trade or commerce among

11Louis M. Kohlmeier, Jr., The Harper and Row, I969), p. 19.
-^Earl

The Macmillan W. Kintner, £n Antitrust Company, 19647, p„ "IT."

Regulators (New York: 
Primer New York:
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the several states, or with foreign nations, shall be 
deemed guilty of a misdemeanor. . While no effort was
made to clarify the vocabulary, the Clayton Act did succeed 
in developing specific prohibitions in price (Section 2), 
tying contracts and exclusive dealing arrangements (Section 
3), intercorporate stock acquisitions (Section 7), and 
interlocking directorates (Section 8 ). The FTC was em
powered to enforce these prohibitions Jointly with the 
Justice Department (Section 2). The major substantive 
sections were all designed so that illegality can be found 
in conduct which has the probable result of substantially 
lessening competition where the Sherman Act is not violated 
unless actual and substantive adverse competitive effects 
have resulted."^ This is not true of per se violations 
under the Sherman Act. Per se violations are those found 
by the courts which because of their pernicious effect on 
competition and lack of any redeeming virtue are conclusiv
ely presumed to be unreasonable and therefore illegal with
out elaborate inquiry as to the precise harm they have 
caused or the business excuse for their use."^ Section 5 
of the Federal Trade Commission Act forbids "unfair methods 
of competition in commerce, and unfair or deceptive acts 
or practices in commerce."

Court rulings and legislative changes to the
Sherman, Clayton^ and FTC Acts have been extensive. No
less than sixteen items of legislation demanded the

15Commission's attention in 1959. Some of the changes 
were concerned with establishing exemptions from the 
anti-trust laws. The Webb-Pomerene Act (1918) aided 
American producers and manufacturers competing abroad

-^Edwin A. Bock, Government Regulation of Business 
(New Jersey: Prentice-Hall Inc., 1985), p. 162.

"^Kintner, Antitrust Primer, p. 22.
John A. Davidson, "FTC, Robinson-Patman, and 

Cooperative Promotional Activities," Journal of Marketing, 
(January 1968), 14.
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by permitting certain cooperation within bounds. (The 
Wilson Tariff Act of 1894 had been amended to prevent 
conspiracies in restraint of trade.) The Clayton Act 
had exempted certain agricultural cooperatives from 
antitrust action (Section 6). The Capper-Volstead Act 
broadened the scope. The Cooperative Marketing Act of 
1926 and the Robinson-Patman Act (Section 4) further ex
panded their exemption from the antitrust laws. Labor 
unions received partial exemption from antitrust action 
in the Clayton Act (Section 6 and 20). The Norris-LaGuar- 
dia Act of 1932 clarified further the intent of the ex
emption. It should be noted that a labor union is not 
wholly exempt from actions under the antitrust laws. It 
may not conspire with an employer or other outsider to
boycott other employers whose policies do not please the 16union.

Small Business Acts of 1953 and 1958 provide for the 
formation of small business pools subject to prior appro
val. The emphasis is in research and development and 
financing. The Fisheries Cooperative Marketing Act of 
1934 allows for cooperative action in catching, producing, 
preparing,■processing^and marketing functions for persons 
engaged in the fishing industry. Insurance companies have 
a partial exemption if regulated by state laws. Finally, 
industries controlled by specialized regulatory agencies, 
such as the Federal Communications Commission and the 
Federal Power Commission, are regulated in antitrust 
matters by their parent agency. Only if the acts are 
not subject to the regulatory body or if administrative 
remedies would be inadequate would antitrust laws be 
applied.

Other legislative action taken was of more direct 
concern to the FTC: The Food, Drug and Cosmetic Act of

"^Kintner, Antitrust Primer, pp. 122-125.
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1938 is the basic federal consumer law. The Food and Drug 
Administration is the controlling a,gency subject to cer
tain exceptions. The act differentiates between mis
labeling of food, drug# and cosmetic products and false 
and deceptive advertising of the products. The FTC 
handles the false and deceptive advertising except for 
alcoholic beverages where it is handled by the Internal 
Revenue Service.-1-̂

The Wheeler-Lea Amendment in 1938 was the legal 
vehicle which gave the FTC power over false and deceptive 
advertising in interstate commerce. The power was first 
lodged in FTC in Section 5 of the original act which 
"forbade unfair methods of competition in interstate 
eommerçe," In the Raladam Case (FTC v. Raladam Company,
283 U.S. 643), the Supreme Court determined that the Com
mission's jurisdiction was based upon injury to competition, 
actual or potential: and mere injury to, or deception to, 
the public did not constitute an offense under the statute. 
The imperfection noted was remedied in the amendment by 
Changing Section 5 to declare that "unfair and deceptive 
acts and practices, in commerce" to be unlawful. Since 
the passage of this amendment, the Commission has the auth
ority to protect the consumer in the marketplace in addition 
to protecting honest businessmen from the unscrupulous mem
bers of the business community. This amendment, for all
practical purposes, gave the FTC horizontal jurisdiction

"1over almost every business activity in the economy. 0
In addition to changing the wording of Section 5 

of the FTC Act, new Sections 12-17 were added to support 
the Food Drug and Cosmetic Act of 1938. These new sections 
provided faster procedures (including immediate injunctions)

^''Congressional Quarterly Service, Congress and 
the Nation, Volume I, 1945-1964 (Washington, D.c D  p. 1174.

l^Daniel J. Murphy, "The Federal Trade Commission 
of the 196Cs," Journal of Marketing, (April 1963) 1.



for the PTC to stop deceptive advertising of these items' 
than it had under Section 5 for all other items.^

The Robinson-Patman Act was passed in 1936 and 
was designed primarily to curb the purchasing power of 
the large food chains. It attempted to correct deficiencies 
of the Clayton Act. First, the courts had interpreted it 
as aimed at preserving competition at the manufacturer’s 
level with little concern for injury to buyers. Second, 
the phrase "to substantially lessen competition" had been 
interpreted so literally that competitors had to be seri
ously hurt before the act would help them. Third, dis
criminations were permitted on the basis of different 
quantities sold, even though these discriminations had no 
cost justification or were injurious to competition.
Fourth, if the seller could prove that he had discrimin
ated in price in order to meet a competitor’s price, his
price was lega.l, even though the price met was an illegal 

20 'one.
The act is very difficult to interpret. In 1950, 

Supreme Court Justice Robert H. Jackson maintained that:
"I have difficulty in knowing where we are with this act, 
and I should think the people doing business would find it 
much more troublesome than we do, for it does not trouble 
me but once a term, but it must trouble them every day."^-1-

The act was passed as an amendment to the Clayton 
Act, Section 2. In Section 2(f) the statement is made:
"That it shall be unlawful for any person engaged in com
merce, in the course of such commerce, knowingly to induce 
or receive a discrimination in price which is prohibited 
by this section". Sections 2(d) and 2(e) refer only to

-^Congressional Quarterly Service, Congress and 
the Nation, Volume I, p. 1174«

^Hansen, Marketing Techniques, p. 889.
^Roger Dickinson, "The Retail Buyer and the 

Robinson-Patman Act," California Management Review,
(Spring 1967), 48.

'9
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the seller and insist that the seller distribute allow
ances, services, and facilities proportionately to all 
accounts.^

The effect of 2(f) is to implicate the buyer in any 
wrongdoing by the seller without providing the buyer with 
the knowledge that would allow him to determine if the 
seller is using an illegal price. He can decide to pro
tect himself by dealing exclusively with intrastate sup
pliers or with vendors who only deal with very large ac
counts, but he thereby rims the risk of violating the 23Sherman Act.

The 1950 Amendment to Section 7 of Clayton Act 
(Celler-Kcfauver Amendment) prohibited acquisition by one 
corporation of assets of another corporation subject to 
the FTC jurisdiction if the merger would substantially 
lessen competition or tend to create a monopoly. On June 
17, 1963» in a case involving the Philadelphia Rational 
Bank and the Girard Trust Corn Exchange Bank in Phila<-c'_f i 
delphia, the Supreme Cou£t held that the Amendment also 
extended to bank mergers.“̂  The primary defect of Section 
7 prior to this amendment was the lack of wording which 
would prevent one corporation from acquiring the assets of 
another when the acquisition resulted in a restraint of 
trade. Since the basic purpose of acquiring a controll
ing interest in a company’s stock was to obtain control 
of the underlying assets, it was considered inconsistent
for the original Section 7 to nrohibit stock, but not as-

25set, acquisitions.

^ I b i d .  p . 48.
^ Ib id . p. 50.
24congressional Quarterly Service, Congress and 

the Ration, Volume II, 1965-1968 (Washington, DTc T) 
pp. 255, 256.25̂Congressional Quarterly Service, Congress and 
the Ration, Volume I, 1945-1964 (Washington, D.C.7 p." "446.
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PL 86-107» approved July 23, 1959, streamlines 

FTC's enforcement of the Clayton Act. The bill provides 
that FTC orders against Clayton Act violations become 
final— automatically— 60 days after they are issued, unless 
they are appealed to the courts. Prior to the bill, three 
steps were required before a businessman could be fined 
for violating the lav/: (l) The FTC would prove a vio
lation and issue an order. (2) The order would not be 
legally enforceable unless FTC proved in court there was 
a violation of its laws. (3) A fine could not be imposed 
until FTC showed that the company had violated the court's 
ruling upholding the original FTC order. Critics have long 
claimed that the old procedure required the proving of three 
separate violations. The procedure in the act was the same 
as that approved in 1938 for enforcement of orders under the 
Federal .Trade Commission Act.

The FTC has been given jurisdiction over three acts 
which provide for compulsory la.beling requirements for pro
ducts of the industry, with authority to draw/ up the imple
menting rules and regulations. These acts are the Wool 
Products Labeling Act of 1951 and the Textile Fiber Pro-07ducts Identification Act of 1958.

The Wool Act provides that every wool product 
manufactured for introduction into interstate commerce 
must bear a label which states in terms of percentages the 
various materials of which the product is composed. The 
label must also identify the manufacturer or concern 
shipping the product.

The Fur Act covers la.beling and advertising of 
furs. In substance, it requires accurate information con-

26 "Congress Passes Bill to Streamline FTC's 
Enforcement of Clayton Act," Business Week, July 11, 1959,
P • 32. 27Daniel J. Baum, The Robinson-Patman Act,
(hew York: Syracuse University Press, 19*64*7, pp. 111-113.
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cerning the type of animal from which the fur was taken, 
the country of origin if it is imported, bleaching or 
dyeing, and the existence of used fur.

The Textile Fiber Act covers all household textile 
products (except wool) in both labeling and advertising. 
Labels and ads must disclose percentages of fibers, manu
facturer, and country of origin if the product is imported.

The most important responsibility of the FTC in 
terms of safety and human life is the enforcement of the 
Flammable Fabrics Act of 1954. The act prohibits the in
troduction into commerce of fabrics which do not meet speci
fied standards of noninflammability. The need for this 
statute is obvious. The standards are defined in bulletins 
promulgated by the Secretary of Commerce. To enforce the 
act, the Commission’s normal powers are bolstered by auth
orization of the use of injunction and condemnation pro
ceedings. Violators of the act are also subject to crimi
nal prosecution, which may result in a $5000 fine or im-pOprisonment of one year or both. °

Under the Lanham Trade-Mark Act of 1946 the Com
mission is responsible to petition for the cancellation 
of the registration of trademarks which were illegally
registered or used for purposes contrary to the intent29of the Trade-Mark Act. The misuse of trademarks re
presents unfair competition under common law and can be 
prosecuted under Section 5 of the FTC Act.^

The Truth in Lending Act, passed in 1968, attempts 
to assure that every customer who has need for consumer 
credit is given meaningful information with respect to 
the cost of that credit. In most cases, credit cost must 
be expressed in the dollar amount of finance charges, and

^Kintner, Antitrust Primer, pp. 119» 120.
s. , United States Government Organiza11on Manual, 

1969-197Q p. 441.”
^Hansen, Marketing Techniques, p. 450.
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as an annual percentage rate computed on the unpaid balance 
of the amount financed. Other revelant credit information 
must also be disclosed so that the customer may readily 
compare credit sources. The act also provides a customer 
the right, in certain circumstances, to cancel a credit 
transaction which involves a lien on his residence. The 
Commission enforces the requirements of the act over 
finance companies, retailers, non-federal credit unions, 
and other creditors not specifically regulated by another 
government agency.

The Packaging and Labeling Act of 1966 provides 
for FTC regulation of packaging and labeling of certain 
consumer commodities so as to prevent deception and facili
tate value comparisons.3***

The Miller-Tydings Act amended the Sherman Act 
and the FTC Act (Section 5) to provide that resale price 
maintenance contracts are not an unfair method of com
petition and are an exception to the Sherman Act's con
demnation of price fixing.32 it should be noted that the
fair trade exception is available only when a state law0 "2permits such resale price maintenance. The Miller-Ty-
dings Act broke down when the Supreme Court found in the
case of Schwegwann Brothers et al v. Calvel Distributors
Corporation, 1951, 341 U.S. 384 that state fair trade
laws which impose a duty upon "nonsigners" to comply
with resale price maintenance agreements to be illegal.
Congress then passed the McGuire Act. The act amended
the FTC Act and extended its provision to the Sherman 34Act. It provided that the binding on non-signers was

33-U.S. Govt. Organization Manual , p. 441.
■5 p Hansen, Marketing Techniques, p. 88l
33Kintner, Antitrust Primer, p. 36
3/*Dillavon and Howard, Principles of Business 

Law, p. 889.
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not an unfair method of competition.^ In order for fair 
trade to be effective at the retail level, state lav/ must 
provide that all retailers are bound to charge that price 
established by contract between the manufacturer and any 
single retailer in the state. State’s laws have tradi
tionally contained "nonsigner" provisions, but many states 
have had the provisions declared illegal. (Twenty by 1964). 
As a result of these decisions, the fair trade exceptions 
to the antitrust laws have assumed a lesser significance.

It is obvious that the original legislative pur
pose of the FTC was less extensive that its purpose today. 
The original purpose of Congress was to creat an expert 
agency to protect the competitive structure from the in
roads of monopoly and to protect business from other un
fair acts by competitors. The Commission was authorized 
to stop Sherman and Clayton Act violations in their in- 
cipicncy. The far-reaching legislative changes in 1938 
described earlier— such as the Food, Drug and Cosmetic 
Act of 1938 and the Wheeler Lea Amendment— moved the FTC 
into the area of protection of the public from deceptive 
business acts. Much of the criticism of the FTC revolves 
over the critic’s concept of the relative importance of 
FTC's dual roles.

35hansen, Marke t ing T cchniquc s, p. 88l.



CHAPTER II
THE PTC ORGANIZATION

The Commission’s law enforcement efforts are split 
between formal litigation leading to mandatory orders 
against offenders and voluntary observance. Cases are 
initiated by allegations by the general public, business
men, other agencies or by the PTC staff. After investi
gation by the staff, a recommendation is made for (l), 
informal settlement on the basis of the respondent's 
assurance of discontinuance of the illegal practice,
(2), issuance of a formal complaint, or (3)» closing the 
case. The informal settlement ("consent order") must be 
agreed to within thirty days of negotiation if the staff 
investigation indicates cause for complaint. After thirty 
days only the formal complaint procedure is used with liti
gation followed through to the end.2 The decision of the 
hearing examiner becomes final at the end of thirty days

Informal voluntary compliance procedures did not 
apply to Robinson-Patman and other monopoly cases until 
August 1963. Earl W. Kintner, An Antitrust Primer, (New 
York: Macmillan Company, 1964)’ p. 143. ' *

pPrior to July 1961, the procedure involved (l), 
issuing a complaint, (2), filing an answer followed by
(3)» a hearing by an examiner. If the hearing was adverse, 
the respondent could still sign a consent order. This 
provided for stalling and continuance of the Questionable 
practice during the investigative period. Hopefully, the 
new procedure would help reduce the eighteen month backlog 
of investigative cases. "PTC Prepares to Speed Up Action 
Under Revised Rules of Practice," Printers* Ink, July 1 4 , 196I , 
p. 17
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unless the Commission reviews the case. The case is re
viewed if two or more Commissioners so desire, either for 
their own satisfaction or in response to a request by the 
respondent or complainant attorney.^ Under the FTC Act, 
the Clayton Act, and the Wool, Fur, Textile and Flammable 
Fabric Acts, an order to cease and desist (and to divest 
under the Clayton Act) becomes final sixty days after date 
of service upon the respondent unless he petitions a Court 
of Appeals to review the order. Violation of a cease and 
desist order subjects the offenders to a suit by the govern
ment for a civil penalty of $5000 for each violation— with 
each day of continuance considered a separate offense.

The Commission also is entitled to employ temporary 
injunctions from a United States District Court when con
cerned with the dissemination of advertisements of food, 
drugs, cosmetics and devices intended for use in the diag
nosis, prevention, or treatment of disease. The Commission 
can certify cases of this type to the Attorney-General for 
criminal charges where the use of the commodity advertised 
may be injurious to health or where there is intent to de
fraud.

Under cooperative and voluntary procedures the agency 
uses the following procedures:

(l) It offers advisory opinions on a proposed course 
of conduct. The opinions are binding subject to recon
sideration should public interest require it. In the latter 
case, the Commission gives prior notice and an opportunity 
to discontinue a course of action pursued in good faith. ^ . 5

5Prior_to July 1961, a review by the full Commission 
was automatic if requested by the respondent or complainant attorney. Ibid«

^Prior to May 1962, FTC staff members gave informal 
opinions on request. The opinions were general in nature 
and not designed to be binding on the Commission. Chairman 
Kintner had rejected the new procedure because he believed 
that the system would encourage businessmen to develop tac
tics, especially advertisements, as close to the borderline 
of legality as possible. "Can FTC Handle ider Range of 
Authority?", Printers Ink. May 25, 1962, p. 19.



(2) Trade regulation rules are published. These 
express the experience and judgement of the Commission, 
based on facts of which it has knowledge. The rule may
be nationwide or limited to certain areas, industries, 
products, or markets. The rules are double-edged. They 
help the businessman but also eliminate the requirement 
for FTC to prove an act illegal over and over.^ (Hot 
issued prior to 1962.)

(3) Trade practice rules are developed jointly by 
business and the FTC at trade practice conferences. They 
generally are formulated when an unfair trade practice is 
becoming widespread. The conference is called by the FTC 
with all interested parties— manufacturers, wholesalers, 
distributors, and jobbers— given an opportunity to express 
their views. The Commission then drafts the rules and 
after a public hearing publishes them in the Federal Regis
ter. Each member of the industry receives a copy. (Ob
viously, trade practice rules apply to only one industry.)^

(4) The Commission also publishes industry guides 
which arc administrative interpretations in laymen’s lan
guage of FTC laws for public guidance. They may relate
to a practice common to ms„ny industries or to specific 
practices of a particular industry. Hundreds of guides7have been issued.

The FTC organization provides for a Commission of 
five members. Each member is appointed by the President 
by and with the advice and consent of the Senate for a term 
of seven years. Not more than three may be members of the 
same political party. The administrative management is * 7

^"New FTC Methods,” Broadcasting, May 21, 1962,
p. 60.

^"Can FTC Handle Wider Range of Authority?", 
Printers * Ink, May 25, 1962, n. 19»7U.S., United Stales Government Organization 
Manual, 1969-1970, p. 444. ... . ‘
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vestec in a chairman who is appointed by the President.
Staff organization underwent a significant change 

during the decade. Organization at the start of the de
cade } rovided for investigational work by the Bureau of 
Investigation, under which there were ten field offices. 
These were located in New York City, Chicago, Cleveland,
San Francisco, Seattle, New Orleans, Washington, D. C,, 
Atlanta, Kansas City, (Mo.), and Boston. Trial work was 
performed by a Bureau of Litigation with voluntary com
pliance procedures' handled by a Bureau of Consultation. 
Formal legal cases were heard by hearing examiners, who 
servedas an initial trial court. Their decisions became 
Commission decisions unless appealed to the Commission or 
unless docketed for review by the Commission on its own 
motion. A Bureau of Economics acted as a general eco
nomic staff in obtaining and analyzing the economic infor
mation needed by the Commission.

An Executive Director had operational supervision 
over these bureaus, as well as over general administrative 
activities.

The General Counsel of the Commission acted as its 
principal legal officers, advising it on questions of law, 
policy, and procedure arising in connection with legisla
tive and other matters. The Office of the General Counsel 
also handled all matters arising out of compliance with the 
Commission*s cease-and-desist orders and represented the 
Commission in matters before the United States district 
courts of appeals.

Under a reorganization on June 25, 1961, the Com
mission discontinued operations along functional lines and 
divided its operations into Bureaus as follows:

(1) Deceptive Practices
(2) Restraint of Trade
(3) Industry Guidance



19
(4) Textiles and Purs
(5) Field Operations
(6) Economics
The new organization provides for individual at

torneys in the Deceptive Practices and Restraint of Trade 
Bureaus to he given responsibility for riding herd on cases 
from the time they come in until they are completed.®

The Economics Bureau makes economic and statisti
cal studies of conditions and .problems affecting competi
tion in the economy. Reports are provided other govern
ment agencies, Congress, the executive branch and the pub
lic. The Bureau a,lso collaborates with the Securities and 
Exchange Commission to prepare quarterly reports on the 
financial position and operating results of the nation’s 
manufacturing industries. The summaries present a composite
income statement and balance sheet for all manufacturingx qcorporations, classified by both industry and size.

Major manufacturing companies make periodic reports 
of their activities to the Census Bureau. These reports are 
stamped "confidential" and state that they cannot be re
leased to other government agencies for purposes of taxa
tion investigation or regulation. The PTC attempted to ob
tain copies of the census report of Beatrice Poods during an 
investigation of a series of acquisitions by the company 
but a November 8, 1954» decision by the Supreme Court denied 
the action.10 The PTC persisted in a similar case against

®"FTC "lr7 Drastic Reorganization," Broadcasting,
June 26, 1961, p. 89.

9The existence of the Economics Bureau reflects the 
function of the Office of Commissioner of Corporations which 
was abolished by the Pair Trade Law and whose functions were 
absorbed by the PTC. The Commissioner made economic investi
gations under Secretary of Commerce and Labor and was tied to 
the administration. Congress attempted to remove PTC from 
political dominance by making it an independent agency.
John Maynard Harlan, Federal Trade Commission: Its Nature 
and Powers (Illinois: Callaghan and Company, 1916)" "p. 37

10,’Setback for PTC," Business Week, November 12, I960,p. 163
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St. Regis Paper Compauiy, the Court again denied PTC access 
to the census report but stated that the company did have 
to provide their retained copy of the report to PTC. The 
majority decision made it clear, however, that they were 
quoting the law but felt that it was unfair. The majority 
opinion by Justice Tom Clark hinted that Congress should 
give confidential status to the copy and also suggested 
that corporations might avoid the impact of the decision 
by not keeping copies for their files.^"

The Commission also created controversy by the 
extensive use of questionnaires sent to businessmen re
quiring extensive disclosure of business secrets. In an 
early test of the technique with 118 letters to orange 
growers in Florida, the Commission issued 47 suits against: 
shippers and 21 against buyers. The Fifth Amendment offers

32no protection because the inquiries are against organizations. 
Section 6 (a) of the PTC Act provides the authority for the 
surveys:

"To gather and compile information concerning, and 
to investigate from time to time the organization, busi
ness, conduct, practices, and management of any corpora
tion engaged in commerce, excepting banks and common 
carriers subject to the Act to regulate commerce, and 
its relation to other corporations and to individuals, 
associations, and partnerships."-3

The Commission conducted its first public hearing
by an PTC staff member during the course of an investigation 

14in March 1962. The case involved a milk-pricing case in
---- ----- "Ti— ----------’’PTC Wins Right to See Secret Census Data,"
Business Week, December 16, 1961, p. 32. 2

2 "Mail Order Prosecution: Who’s Next?" ,
Nation’s Business, July 1961, pp. 34, 35, 42.

13”What To Expect Prom PTC In ’61," Sales Manage
ment , January 6, 1961, pp. 40, 41.

44The full Commission held a public hearing involv
ing St. Regis Paper Co. in 1961 but the alleged antitrust 
violation had occurred long before.
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Cincinnati. The action was defended by Chairman Dixon who
has pointed out in the past that in cases such as price wars,
small competitors are forced out of business by big companies

15before the government can act. The American Civil liber
ties Union subsequently charged that the PTC had denied 
witnesses due process in the open hearings.^

Two very important laws passed in the decade and 
of PTC concern were the so-called Truth-in-1ending and the 
Truth-in-Packaging bills. These will be discussed in Chap
ter IV.

A study of the PTC organization must inclu.de a 
discussion of the people involved. In I960, the Commission 
employed 650 people with an annual budget of $7,000,000.^
By 1966, there were 1150 employees and the budget had doub
led. The I960 budget had tripled by the end of the de~ 

i 19cade. The turnover of commissioners was extensive during 
the decade with four different permanent chairmen and ten 
commissioners occupying the other four positions. Despite 
the turnover, the direction of the Commission appeared to 
be consistent. A turnover of the magnitude noted could well 
wreck a comparably-sized industry. v The inherent "face
less" appearance of a public agency prevents an analysis of

15npip0 Opens New Public Hearings to Add Scope To 
Its Authority," Printers* Ink, March 16, 1962, p. 17.

"^"Can PTC Handle ’ ider Range of Authority,?" 
Printers* Ink, May 25, 1962, p. 19.

"Earl Kintner Tells Sales Management: What the 
PTC Expects Prom Sales Management," Sales Management, 
January 15, I960, p. 35.

-^John Berry, "A Talk With Paul Rand Dixon,"
Dunrs Review and Modern Industry, January 1966, p. 63.

•^Congressional Quarterly Service, Congressional 
Quarterly Weekly Reports, January-June 1970, p. 330.Of)^Information derived by author from various 
sources, chiefly United States Government Organization 
Manuals issued I960 through 1970.
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the contributions of individuals in the agency. Actions 
of the agency's staff and executives do not necessarily 
conform to the wishes of the head of the agency as many 
appointees have learned to their chagrin. In the case of 
the FTC, however, its relatively small size does provide 
for some direction from the top and makes it profitable 
to analyze public announcements of its chairmen.

Earl W. Kintner became Chairman of the Commission 
in June 1959, after eleven years with the Commission as 
FTC trial attorney, legal adviser and, for six years, the 
general counsel. At the risk of over-simplification, his 
philosophy towards FTC (circa I960) can be stated as 
follows:

(1) The role of the FTC is to encourage volun
tary compliance with the law through education of the 
businessman. Business must understand the law and under
stand the penalties for not obeying the law.

(2) Too much further government regulation will 
whittle away at the free-enterprise system, to erode it 
until too little is left of the free-enterprise system to 
permit a healthy economy.

(3) FTC laws are entirely adequate to enforce the 
law and for encouraging business to engage in voluntary 
compliance programs. One exception is the requirement for 
legislation requiring advance filing of information for 
mergers. The second exception is the need for authori
zation to obtain temporary injunctions to prevent the 
scrambling of eggs in merger cases before the case is re
solved.

(4 ) Mo special consumer organizations or laws 
are required at the government level. The consumer's 
interest is advanced by the FTC and other agencies and 
departments of the government.



(5) Price deception, such as fictitious list prices, 
and violations of the Rcbinson-Patman Act is of prime in
terest to the agency. 21

(6 ) Public attention is a requirement. Public an
nouncements of deceit on page one of newspapers is a strong 
deterrent.

(7) Section 6 (a) of the PTC Act is a valid tool
and will continue to be used. The section is used to justify 
mail surveys for on-the-spot investigations. 22

(8 ) hothing invites self-discipline as the certainty 
of an effective and less happy alternative. 25

This "small government" philosophy attracted many 
friends after John P. Kennedy was elected. The "less happy 
alternative" was someone more attuned to the hue and cry over 
the effect of advertising on the cost of the product adver
tised. x Printers’ Ink published a five page special re
port on November I960, complete with an editorial, stating 
that a man of Kintner’s ability, equanimity and dedication 
to free competition would be needed more than ever in the 
PTC as pressures for controls on marketing would increase.^

In February 1961, Paul Randall Dixon was appointed 
Chairman of the Commission. Dixon was fresh from the posi
tion of General Counsel of the Senate Subcommittee on Anti-
■---------m -------- --- -^"Earl Kintner Tells Sales Management," Sales Management, pp. 33-37.

22"What To Expect In *6l," Sales Management, pp. 4 0,41.
23"How To Stay Out Of Trouble With The PTC," Sales Management. March 4, I960, p. 64. 2
2^Tyo of Kennedy’s economic advisers— Arthur E.

Schleisinger and J. Kenneth Gailbra.ith— raised Questions 
as to whether advertising and aggressive salesmanship were 
not contributing to an overdevelopment of the "private 
sector" of the economy at the expense of the public sector 
and politicians and others rushed into the debate. Adver
tising, Encyclopedia Brittannica 1961 Yearbook, p. 19.25 ~ — ---------"Is Kefauver Aide In Running As PTC Head?"Printers’ Ink. November 1 8 , I960, p. 14.

23
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trust and Monopoly. As might he expected, experience with 
the Commission altered Dixon’s outlook on its function. The 
following observations on his philosophy are based on some 
Statements made early in the decade:

(1) Dixon Pas once a staff lawyer with the PTC 
but left because he was dissatisfied with what he regarded 
as a weak approach to antitrust question. He believes that: 
FTC’s chief function is to crack down on monopolistic pra.c- 
tices.

(2) Deceptive advertising is a minor (though 
necessary) concern of FTC.

(3) Industries use advertising and other marketing 
tools in pla.ce of the free interplay of price competition.

(4 ) He considers many important industries to be 
oligopolistic. During the Sena.te drug hea.ri.ngs, he intro
duced considerable evidence purporting to show that the 
cost of advertising, research, new product introduction 
and other conventional marketing practices increases the 
prices of prescription drugs.

(5) The marketing power of the big advertisers 
enables them to build brand preferences that force out 
smaller companies who would compete on the basis of price.

(6) He believes the evolution of U.S. business econ
omy has reached (circa 1961) the point where government 
action is required to prevent a cartel system.

(7) Administered prices in a number of major in
dustries are a chief cause of inflationary trends in the 
U.S., and nay be responsible for pricing U.S. products out 
of foreign markets.

(8) He believes in the extensive use of publicity 
to gain public support.

26t , . ,Ibid.
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(9) He expresses concern about the powers of the 

heads of big U.S. eoruorations. They reportedly argue that 27they are merely employees, but they are actually in control.
(10) Speaking of business ethics, Dixon stated,

"I;t is the time for less talk and more action, more states
manship. For if business does not do the job itself, the 
government will have to do it."

(11) Noting that regulatory laws are general rather 
than specific, he is strongly against "brinkmanship." He 
believes too many companies use their lawyers to see how 
much they can get away with without actually violating the 
letter of the law.

(12) He does not agree with present patent laws.
He points out that a manufacturer developing a new product 
"gets a 17-year right to set the price."

Xl3) He wants FTC to have the power to obtain tem
porary cease and desist orders to stop malpractices of any 
sort without exhausting the normal legal steps. ^

(14) While still on Kefauver’s staff, he made it 
clear that he thought the FTC was lax in antitrust matters.
He shoved little sympathy for the efforts of former Chairman 
Kintner to encourage self-policing by business.^9

Interestingly, an interview in 1966 showed that.
Dixon had second thoughts on the point of self-policing 
by business. He pointed out that FTC had decreased the 
amount of litigation by shifting from a case-by-case ap
proach to an industry-wide approach. The next step was to

27tipTC's Dixon: Friend or Foe of Advertising and 
Marketing?", Printers* Ink, February 17, 1961, pp. 11,13.

^"New Cop On the Beat," Sales Management.
June 2, 1961, pp. 42,44.

29«iptc*s Dixon," Printers* Inky February 17, 1961,
p. 13
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receive a "promise on good faith" from industry.3°
Dixon also indicated during 1966 that the PTC would 

suspect any acquisition by one of the giants of industry.
He promised attacks for some mergers in the medium level.
He expressed his concern by stating that, "He would be 
scared to death if there were only 100 large companies in 
the U„S. There are 200 now, and our job is to see that they 
don’t eat each other up."33

A comparison of the philosophies of the two Chair
men shows a strong correlation. They are in agreement that 
voluntary compliance is required, that laws are adequate 
except for pre-merger clearance and temporary injunctions, 
that publicity will reduce violations of the law, and that 
government must act if business fails. Their major differen
ces were philosophical in nature (big government or small 
government) and in the emphasis required in antitrust action 
or deceptive advertising. Despite Dixon's preoccupation with 
antitrust matters, in his early speeches, his administration 
will probably be connected most with direct consumer prob
lems such as the cigarette controversy and the Truth-in- 
Lending and Truth-in-Packaging laws.

Modern
July 1,

3°"A Talk With Paul Rand Dixon," Dun's Review Industry. January 1966, p. 63.
3-^The PTC Is Getting Tough," Porbes Magazine

1966, pp. 43, 44. -----

and



CHAPTER III
ANTITRUST

Writers have found it useful to categorize types 
of mergers. Mergers are defined as horizontal, vertical 
or conglomerate. The conglomerate mergers are categorized 
as product extension, market extension, or pure conglomerates.

A horizontal merger is one in which there is a high 
substitutability of supply or demand;a vertical merger is 
one in which there is a potential or actual supplier- 
customer relationship; a conglomerate merger is one which 
is neither horizontal or vertical. In product-extension 
conglomerates, the firms merging are related in either 
production or marketing. Market-extension mergers are 
those in which the acquiring and accuired firms sell the 
same product or products, but in different geographic mar
kets. Pure conglomerates (or agglomerates) are virtually 
unrelated except for common ownership.■L

Until 1968, PTC*s interest in mergers was limited
to the anticompetitive aspect. The determination as to
whether a conglomerate made sense economically was not
relevant except within narrow constraints (such as a
market study within narrow product limits when associ-

2ated with determining antitrust aspects).1" Supreme Court- 
Justice Goldberg expressed the opinion of some PTC critics 
when he noted in a minority opinion in one case before the 
court (1965): * 2

John C. Nurver, "Some Observations on the Impact 
of Antitrust Merger Policy on Marketing," Journal of Market
ing, (January, 1969), p. 26.

2" A s I See It," Porbes Magazine, November 1, 1968,

27
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"It must be remembered that the Commission 
is an expert administrative body set up by Congress 
in order to provide adequate economic fact finding 
and analysis of complicated nrobieras....The integ
rity of this congressional scheme is violated by the 
commission entering and the courts affirming broad 
industry-wide orders, the meaning and basis of which 
are 'unclear and the factual and economic analysis of which is inadequate."3

Perhaps in recognition of the validity of the state
ment , the PTC conducted a staff study of conglomerates which 
was presented to the Senate Antitrust Subcommittee in Novem
ber 1965. Willard Mueller, who headed the study, immedia
tely came under fire. He had resigned from the FTC and was 
presenting the study without endorsement of the commis
sioners , who had told the study group to go back and do 
more research about the economic effects of conglomerate 
mergers on industrial efficiency and on competition. De
spite the controversy over the completeness of the report, 
many facts presented are of interest. For instance, it 
showed that in 1941,the 1000 largest companies controlled 
60?& of total manufacturing assets. By the end of 1968, 
the 200 largest companies owned this percentage. The most 
pertinent point made was based on conjecture. After find
ing that the largest companies bought the most profitable 
concerns and the smaller companies the less profitable, 
the group claimed that mergers have been motivated by a 
variety of tax, financial, and personal advantages rather 
than the requirements of large scale production, research, 
or innovation.^

5An interesting study by Joel Segall shows that 
the proportion of horizontal to total large mergers de-

3zerchandising, Encyclopedia Brittannica 1966, 
Yearbook, p. 504.

^Wall Street Journal, November 5, 1969» p. 36.
^Conglomerate Phenomenon, Encvclonedia Brittannica 1970 Yearbook, pp. 779-781.
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dined sharply and systematically between 1950 and 1968; 
the proportion of vertical mergers rose through the 1950’s 
but declined during the 1960's; and the portion of con
glomerate mergers rose sharply and systematically since 
1950. He attributes manager-oriented motives for con
glomerate mergers rather than profit-oriented motives, 
explaining that economic theory fails to support con
glomerates. He points out that monopoly positions or 
optimum sizes are gained within an industry and therefore 
are accomplished by horizontal and vertical mergers rather 
than with conglomerate merger. The only remaining econo
mic explanation is diversification in order to protect 
the stockholders. He claims that stockholders can obtain 
better and dynamic diversification through their stock 
portfolios and most would actually prefer non-diversified 
companies since the opportunity exists for a larger gain 
even at the risk of loss.

FTC's problems during the I960's were presented 
by Commissioner Jones in a Forbes interview.^ From her 
viewpoint,conglomerates are either a merger or a series 
of mergers. She explained that the anti-competitive 
effect of vertical market extension and production ex
tension mergers is easy to see, but pure conglomerates 
are difficult to analyze. The structure of the industry 
must be analyzed to determine whether a competitor has 
been eliminated. The second major problem was that FTC 
was conducting a policing action rather than assisting 
management in planning. The Commission was saying "you 
can't do it" to companies which were carrying out ac
quisition plans formulated ten years earlier.

In addition to the problems discussed by Miss 
Jones, there were limitations in FTC's authority and 
organization. One administration official stated that

k"As I See It,11 Forbes Magazine, November 1, 1968,p. 72.
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one of the difficulties involved was the dual approach in 
enforcing the antitrust laws: "Attempts to forge a monopoly 
from the duopoly, to simplify administration, probably will 
not succeed. The FTC belongs to Congress; the Antitrust 
Division is owned by the Administration." An example of 
the use of the two agencies in politics was the confronta
tion between U.S. Steel and President Kennedy. After the 
company raised the price of steel, the president initiated 
a flurry of antitrust investigations. Yet when the FTC 
attempted to survey the intercorporate relations of the 
1000 largest manufacturing concerns, the Bureau of the Bud
get objected and Congress expressly denied use of the funds.
A former Chairman of the FTC said that, "'Criminal sanctions 
imposed by courts may be more appropriate in some cases, 
on others the Commission's broad powers to investigate, 
subpoena xand require reports may be more effective." On 
the other hand, a former Justice Department employee stated 
"V7e tried to take all that was good and gave the Commission 
all that we didn't want."^

The truth is probably somewhere in between theOviewpoints presented. A Forbes article0 points out that 
the FTC generally has concentrated on the food, clothing, 
dairy, and cement industries. The Justice Department's 
Antitrust Division has specialized in banks, petroleum, 
chemical, and heavy industry. The statement is made that 
the two rarely quarrel over which one should handle the case. 
Duplication in investigations is resolved on the basis of 
which can handle it more effectively. On the ba,sis of 1965 
and 1966 performance, the FTC is taking over the lead in the 
field.

^Daniel J. Baum, The Robinson-Patman Act, (New York: 
Syracuse University Press, 1964), pp. 111-113.

8"The FTC Is Getting Tough," Forbes Magazine;
July 1, i960, p. 43.



Despite some problems, FTC was ready to meet the 
merger problems of the I960’s in many ways. Three of the 
Commissioners were sympathetic with the Democratic Ad
ministration and would work closely with the Justice 
Department. The other two (one Independent and one 
Republican) were antitrust oriented. The Chairman,
Paul Dixon, has served with Senator Kefauver as staff 
director of the senator’s Senate Antitrust and Monopoly 
Sub-Committee. The Commission was reorganized by Dixon 
with congressional approval to delegate more authority 
to the staff, thus freeing the Commissioners from trivia. 
There also was an internal shakeup. Formerly, work was 
accomplished on functional lines; one bureau to investi
gate cases and another to litigate them. The new organi
zation provides for handling work by subject matter. Another 
change is to eliminate the consideration by the Commissioners 
of all hearing examiner decisions. Now only those requested 
by at least two Commissioners will be reviewed.

The Commission’s staff of nearly 900 was augmented 
by 180 new staffers plus 75 more to be used to investigate 
56 old Justice Department consent decrees that Attorney- 
General Kennedy had asked the FTC to check. Despite im
provements and increased staffing, the Commission had a
tremendous backlog, and there were 2500 new matters under

9investigation in I960.
A major piece of legislation was passed in 1962 

which was to help the FTC indirectly by improving the 
efficiency of the Justice Department in their antitrust 
investigations. The bill provided authority for the At
torney General to issue a "civil investigative demand"
(CID) whenever he has reason to believe that a business 
under investigation had documentary evidence needed in a

^"Dixon Puts New Muscle On a Flabby FTC," Business 
Week , August 26, 1961, pp. 45-4-6.



10civil antitrust suit (FTC already had this authority).
There were several cases ruled on during the 

period which will have a far-reaching effect on future 
merger considerations. (l) Proctor and Gamble’s ac
quisition of Clorox Chemical Company in August 1957 was 
FTC's first conglomerate merger case. The merger was 
defined by FTC as a product extension merger and claimed 
to be illegal because Proctor and Gamble's massive ad
vertising budget (S98,000,000 in 1965) gave Clorox an 
unfair advantage over competitors. The Supreme. Court 
upheld FTC's position. (FTC v. Proctor and Gamble 
386 U.S. 568.)11

(2) The Celler-Kefauver Amendment of 1950 to 
Section 7 of the Clayton Act received its first test be
fore the Supreme Court in June 1962. (Brown Shoe Company 
v. thq United States.) At issue was the intent of the 
amendment to "avoid tendencies towards concentration in 
the industry by curbing them in their incipiency." The 
Brown Shoe Company was the fourth largest manufacturer of 
shoes. It had acquired, through merger, the G.R. Kinney 
Company, Incorporated, the nation's longest family-style 
shoe store chain. The court ruled against the merger 
using the nhrase quoted above.

(3) In 1963, the Supreme Court ruled against the 
merger of two banks as a violation of Section 7. This 
decision extended the coverage of Section 7 to banks for 
the first time. (United States v. Philadelphia National 
Bank.)

( 4 )There were several cases ruled on by the Supreme 
Court in 1964 which established the legal concent that 
mergers between potential competitors are prohibited.

-^Congressional Quarterly Service, Congress and 
the Nation, Volume I, 1945-1964, p. 446.

UNurver, "Observations of Antitrust Policy on 
Harketing," Journal of Marketing, n . 27.
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(United States v. El Paso Natural Gas Company.) Many 
observers read into these cases a recognition of the 
Supreme Court's apparent intention of discouraging major 
companies in any field from expanding through merger.

' (5) No antitrust suits were brought against
pure conglomerates until 1969 at which time the Justice 
Department fought Ling-Temco-Vought1s (LTV) acquisition 
of Jones and Laughlin Steel Corporation (J & L). The 
department alleged that each company had specifically 
considered entering each other's industry and so the 
merger reduced "potential competition."

(6) In attempting to prevent the acquisition of 
Bowman Dairy Company by Dean Foods Company, the FTC won 
from the Supreme Court the power to petition for an in
junction against the acciuisition. The FTC had asked 
Congress for the rower since 1956 without success. Jus
tice Abe Fortas wrote in a vigorous dissent: "This court 
now bestows what the Congress withheld.

(7) In connection with FTC's case against a na
tional dairy chain, Beatrice Foods Company, the Commission 
outlined a merger guide for future acquisitions in that 
industry.

The future of the merger action will also depend 
to a large degree on the ability of the government to 
spot trends in mergers, using a package concept whereby 
the action in one case will set standards for the guidance 
of many. The FTC has turned to computer analysis of mer
gers to help define the problem. One study publicized 
was based on a. study of mergers involving companies with 
more than $10,000,000 in assets and engaged in mining and

~r2"FTc Is Getting Tough," Forbes Magazine,
July 1, 1966, p. 43.

■^Merchandising, Encyclopedia Brittannica 1966 
Yearbook, p. 504.
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manufacturing (ITT and Avis wouldn’t show in the runout). 
The study revealed:

(1) The first purchase of a company with assets 
over $100,000,000 took place in 1952. Until 1962 the 
average was three or four per year. In 1963 there were 
five; six in 1964,and 1965; four in 1966, and twenty- 
three in 1967. Further, six of these exceeded $250,000,000 
in assets.

(2) Of the fifteen companies doing the most merging 
in 1968, only three were in the merger market before 196?.

(3) In the eyes of the FTC’s chief economist, the 
computer program proved a capability to continuously track 
the merger movement and to allocate FTC resources more ef
fectively. Also mentioned was the advantage the program 
would give in displaying incipient antitrust or elimination 
of potential competition.-^'

The biggest weakness in antitrust work is the 
"scrambled egg" problem of what to do about assets mixed 
into a corporate whole by a merger subsequently declared 
illegal. FTC and the Justice Department have both suffered 
the frustration of "winning on the law and losing it on the 
relief.

Since the FTC lacks power to reouest a slop order, 
it has attempted to get companies to ask for premerger 
clearance. During the first five years (1963-1968) of 
the standing offer to privately review merger plans, only 
twentyone companies requested aid although 1500 mergers 
occurred annually.

Chairman Dixon credited guidelines based on recent 
court cases for eliminating the need for the premerger con
ference. One lawyer who oractices before the court says

14»How FTC Keens Un On Mergers," Business Week,
May 25, 1968, up. 132-133. ~ • '

15i‘PTC Scores One, Tries for Another," Business Week, January 1, 1966, p. 22.



that he advises against talks because it would take five 
years or so to break up the merger and the company would 
have earned a good profit during the period. 16

The failure of this procedure will no doubt streng
then the FTC * s plea for premerger injunction power similar 
to that given the FTC by the Supreme Court specifically for 
the Dean's Food and Bowman case.

35

16 1
„ , the "ord at FTC," Business Week.February 24, 1968, p. 160. *------- ------^



CHAPTER IV
, CONSUMER DECEPTION

Social upheavals in the United States during the 
I960 * s contributed heavily to pressures on PTC to assume 
a broader role in the protection of the consumer. The 
demands were formidable. In the area of safety and 
health, protection of the public was required from the 
dangers of cigarettes, cyclamates, enzymes, phosphate, 
and poor quality control in potentially death-dealing 
mechanical and electrical devices. An increasing role 
for PTC in protection of the poor was demanded by civil 
rights leaders after studies showed flagrant abuses by 
businessmen in the use of "bait and switch" tactics, 
scare sales tactics, confusing packaging and dishonest 
financing techniques. The public in general became 
critical of sharp practices and poor ouality control as 
the costs of goods and services spiraled due to in
flation. Credit, once considered a privilege, became 
almost a right as credit cards were distributed without 
application by the receiver.

The PTC was ill-prepared in I960 to meet the 
demands that would be thrust upon it. The agency had 
been delegated the necessary authority by Congress but 
lacked the organization necessary to meet the challenge. 
It also lacked the support of Congress in some areas. As 
noted in ChapterVII, Congress refused to allow the PTC to 
carry out its responsibilities in reaction to the Surgeon 
General’s report of health damage caused by cigarette 
smoking.
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Few legislative bills for the protection of the 
consumer were passed in the 1950‘s. Through 1964» the 
chief interest vas in protection of the consumer against 
food coloring, drug safety, pesticides and labeling of 
dangerous household substances.^- 1965 saw the passage of 
the Cigarette Health Labeling B U I  and a bill authorizing 
the Secretary of Health, Education and Welfare to set 
standards limiting air pollution from automobile exhaust.2

By 1966 consumer legislation had become a popule,r 
issue in Congress. The national Traffic and Motor Vehicle 
Safety Act and the Highway Safety Act were pa.ssed and as
signed to the Department of Transportation. These bills, 
in the mind of Speaker John McCormack (D. Mass.)j were 
passed "due to the crusading spirit of one individual who 
believed he could do something— Ralph Nader.

Of more concern to the FTC was the passage of the 
Fair Packaging and Labeling Act of 1966. The law author
ized the FDA and the FTC to establish standards and regu
lations for package information and identification. The 
PDA was responsible for most foods, drugs and cosmetics 
and the FTC was to handle other household commodities.4 
The lav/ culminated an effort initiated in 1961 by consumer 
interests to help the consumer in making broader value 
comparisons of some 8000 household and personal goods.
While manufacturers were required to provide specific 
information on content and net quantity in ounces if the 
quantity was less than four pounds or one gallon, they 
were not required to use standard size packages. The 
Secretary of HER and the PTC were directed to issue regu
lations on labeling including the net quantity per serving

^Congressional Quarterly Service, Congress and 
the Nation, Volume I, 1945-1964 (Washington, D.C.) p. 1160.

^Congressional Quarterly Service, Congress and the 
Nation, Volume II, 1965-1968 ('Washington, dTc TT p. 7o0.

3Ibid. p. 784.
^Congressional Quarterly Service, 1969 Almanac, p. 584.
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if the number of servings per container was provided. The 
bill provided discretions,ry authority to regulate the use 
of terms such as "family1* and "jumbo" size and prohibited
the failure to fill packages without good reason. There« 5were no criminal penalties for violation of the bill.

In June of 1969, the House began subcommittee 
hearings on the effectiveness of the bill. The Consumer 
Federation of America accused the FTC and FDA and Commerce 
Department of gross neglect in implementing the act, mainly 
in the formulation of standards. The National Bureau of 
Standards countered the claim, stating that progress had 
been made in promoting uniform state labeling regulations 
and reducing the number of package siges. A.Q. Mowbray, 
author of "The Thumb on the Scale," said that the central 
problem of truth in packaging was the inability of the 
shopper to determine the price per unit.

In truth the criticisms are warranted. A "medium" 
tube of Colgate, a "large" tube of Crest and a "giant" 
tube'of Pepsodent all contain 3.29 ounces of toothpaste.
By late November 1969/ no regulations were formulated to 
define the terms. In the field of standard packaging, 
little had been done. There were 56 sizes of cookies and 
crackers, 16 sizes of dry cereal, and 34 different sizes 
of hair spray containers. New York city required unit 
pricing on November 20, 1969, while Congress was just 
starting hearings on federal legislation.

The responsible agencies blame lack of funds and 
the time required to use up old labels for much of the 
criticism received. Support for a new federal law will 
depend heavily on the result of New York's law, regulated

^Congressional Quarterly Service, Congress and 
the Nation, Volume II, p. 792.

^Congressional Quarterly Service, 1969 Almanac,
p. 585



by the city's Consumer Affairs Office, headed by Bess 
Myerson Grant. About a dozen products including meat, 
bread, cereals and soft drinks are labeled with unit 
pricing. The regulations were proposed after a test of 
a group of housewives were tested in supermarkets to find 
the best buy on fourteen products. They chose wrong 40/2 
of the time. The New York State Merchants Association 
claims that the additional expense of figuring and mark
ing will cost Hew York shoppers $50,000,000 per year.^

Another major piece of consumer legislation passed 
in the 1960's was the Consumer Credit IJrotection Act.
Title I covers credit disclosures and is entitled the 
Truth-in-Lending Act. Title I requires creditors to 
give the consumer in writing certain specified information 
about the extension of credit. One important item of in
formation given is the annual percentage rate calculated 
to the nearest one quarter of one percent. It is the 
true annual interest rate, representing the rate on the 
amount the consumer actually has for his use. The other 
important piece of information is the finance charge— the 
total of all costs imposed by the creditor as a condition 
of obtaining credit.

The Federal Reserve Board is responsible for draft
ing the regulations of the law (Regulation Z published 
February 10, 1969). Tile regulations apply to banks, 
savings and loan associations, department stores, credit 
card issuers, credit unions, automobile dealers, consumer 
finance companies, residential mortgage brokers, craftsmen 
and any other individual or group which extends or arranges 
for consumer credit.

The bill does not fix a minimum or maximum charge 
for credit nor does it cover business and commercial cre
dit (other than for agricultural purposes), credit trans-

~ 7 ~Wall Street Journa1 , Nov, 6, 1969, p. 1.
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actions over $25,000 (other than real estate) or trans
actions in commoditiesser securities with a broker-dealer 
registered with the Securities and Exchange Commission.

The bill contains passages designed to cure 
abpses in the ghettos and fight organized crime: (l) Ex
tortionate extensions of credit or collection by extor
tionate means (loan sharking) is a federal offence.
(Title II) (2) A restriction has been placed on the 
amound of money that a creditor can garnishee from the
paycheck of a consumer in debt to him. No more that 25 
of the worker’s take-home pay can be garnisheed. In any 
case, a $48 weekly exemption is guaranteed the debtor. 
(Title III) (3) First mortgages are under the bill but
lenders are not required to provide the total financing 
charge (which is usually greater than the original cost
of the home). The bill provides some protection for 
those who commit themselves to second mortgages to pay 
for items purchased from fast talking salesmen. The home 
owner now7 has three days to cancel an agreement involving 
a second mortgage. (4 ) Credit advertising must give 
meaningful details for comparison and the advertiser must 
meet his claims.

The FTC enforces the regulations of the Act. It 
took its first formal action in October 1969 against Zale
Corporation, the nation’s largest retail jewelry store
chain, w7hich allegedly incorrectly computes the finance
charges to the customer and fails to include its charge9for credit life insurance.

Title IV of the Act establishes a nine member 
National Commission on Consumer Finance consisting of 
three members of the Senate, three members of the House, 
and three persons appointed by the President from private 
life. The Commission received $1,500,000 to study the ad

o - —Congressional Quarterly Service, Congress and the Nation. Volume II, pp. 807-811.
ŷ.'all Street Journal, Oct. 20, 1970, p. 12.



41
equacy of consumer credit and the advisability of the 
federal government entering the field. Their report is 
required by January 1, 1971.

One unique feature of the act requires the testi
mony of a witness who claims the 5th Amendment against 
self-incrimination. The testimony can be required under 
immunity from prosecution if approved by a court order. 
This aspect applies only to Title II (Loan Sharking).

The FTC holds the primary responsibility for the 
protection of consumers from flammable fabrics (1953 Flam
mable Fabrics Act). The Act was amended in 1967 which 
accomplished the following: (l) Provided the Secretary 
of Commerce with authority to provide standards for 
flammability of fabrics. (Existing law allowed this 
authority only by specific approval of Congress in each 
case.) x(2) Directed government research on which to base 
standards. (30 Broadened the act to-cover all wearing ap
parel and home and office interior furnishings made of 
fabrics or related materials.

In testimony before a Senate subcommittee on June 
10, 1970, Commissioner Weinberger pleaded for further sup
port of the act:

"In order to assure safe fabrics, both supple
mental legislation and more vigorous enforcement of 
existing legislation are necessary. A need exists 
for better detection, strengthened criminal sanc
tions, more investigators, lab personnel and equip
ment for testing.

On December 5, 1969, the FTC ordered its staff to 
investigate whether household detergents contemning en-

•^Congressional Quarterly Service, Congress and 
the Nation, Volume II, p. 802

■^Congressional Quarterly Service, Congressional 
Quarterly Weekly Reports, January-June 1970~ (Washington, 
D.C.T p *. 1580.
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zymes posed a health hazard.12
On June 14» 1970, Ralph Nader filed a petition 

with the agency requesting that detergents with enzymes 
be ordered off the market. The basic concern is over the 
effect of the live spores carried by the detergent. The 
spores are impervious to washer or dryer environments. 
According to the Department of Health, Education and 
Welfare, the bacteria have been known to weaken already 
sick hospital patients but are not normally harmful to 
most healfhy persons. Nader wanted ETC to act on the basis 
that sale of the detergents was an unfair and deceptive 
trade practice because of the serious health danger they 
presented to the general public.

The ETC continued its fight during the I960's 
against unfair sales tactics. Some of the tactics en
countered were new and are worthy of note.

Metromedia Inc., compiles mailing lists for sale 
to direct-mail advertisers. The FTC charges that the lists 
are compiled from questionnaires the company sends out 
with "an opportunity to win fabulous gifts." The re- 
ceipients are told "there is nothing to buy, and we as
sure you that no salesman will call on you.

The commission proposed a rule to outlaw as "in
herently unfair" negative option sales plans used by book 
and record clubs. The ETC said that such schemes exploit 
such common human traits as "procrastination or forget
fulness in order to pose -liability upon subscribers for 
merchandise they may not want."* 1^

12\Yall Street Journal, Dec. 5, 1969, p. 6.
13lbid. April 10, 1969, p. 12.
14Omaha \?.:orld Herald, May 14, 1969» p. 37.
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The Commission issued a ban on May 18, 1970, on the
distribution to consumers of unsolicited credit cards. The
rule might have to be interpreted by Congress or the courts
since banks mail many of the cards. The Federal Reserve
BoArd, regulators of banks,, supports the right of the banks
to mail the unsolicited credit cards. In terms of the total
"plastic credit" of $12 billion outstanding at the end of
1967, banks accounted for only $800 million. Department
stores had $3.5 billion, oil companies had $1 billion and
other revolving credit accounts made up the remainder.
(The Federal Reserve questioned these FTC figures, claiming
it had $2.36 billion outstanding in member banks.) The FTC
also recognizes a potential conflict over the jurisdiction

15of "common carrier" credit cards.
In 1968 the Commission charged five domestic and 

two foreign truck manufacturers with changing model year 
identification on vehicles unsold at the end of model 
years. Acknowledging the validity of the charge, the 
manufacturers agreed to discontinue the practice.^

The misuse of the "grocery special" was noted in 
an investigation conducted by the FTC. A total of 137 
stores belonging to ten food chains in San Francisco and 
Washington showed a "total of 11%> of the advertised items 
in the two cities were found to be unavailable, and only 
eight of the 137 stores checked had every advertised item 
available.

The use of bait and switch tactics is difficult 
to prove but in the words of the editorial staff of 
Advertising Age, the FTC has developed an effective wea
pon against the tactic:

"Bait and switch, which the Federal Trade Commis
sion discussed in a recent decision involving House

~^Wall Street Journal, March 16, 1969, p. 8.
•^Collier's Year Book, 1969, p. 132.
^ Omaha V;0r 1 d Herald, Jan. 20, 1969, p. 1.



hold Sewing Corp. , Arlington, Va. is a persistent evil 
which seems to survive all forms of retribution. Be
cause it preys primarily on the poor and unsophisticated 
it is a particularly reprehensible form of economic 
piracy, deplored by all who are concerned about main
taining the public's confidence in our marketing system.

It prospers for a variety of reasons, but the most 
important is that it is so difficult to prove. Even 
where proof exists, bait and switchers disappear and 
pop up faster than regulatory agencies can bring them to account.

In the most recent case, ETC looked for a built-in 
remedy which would at least assure against further of
fenses by the same bait and switcher. Its answer is a 
three-day cooling off period. Under its order, any per
son dealing with Household Sewing Corp. in the future 
can withdraw from the transaction any time in that three day period.

The decision is notable for at least two reasons.
One is _ that it reminds us, at a time when there are so 
many disparaging comments about the regulatory process, 
that. the Federal Trade Commission Act, 'drafted 55 years 
ago, still has tremendous untapped potential, when en
forced with vigor and imagination. Congress vested the 
policing of unfair and deceptive practices in a regu
latory agency because it recognized that no legislature 
can pass laws fast enough to keep up with those who de
vise ways of evading them. After 55 years, in devising 
the "cooling off" remedy for bait and' switch, PTC ha® 
been able to use that old law to fashion a new weapon 
tailored to a particularly vicious form of decentive selling.

While the cooling off period should prove to be an 
effective safeguard so far as an individual bail and 
switcher is concerned, the commission's action is bound 
to lead to events of considerably broader scope. In 
his decision for the commission, PTC Commissioner James 
M. Nicholson argued: "The most effective protection is 
that which the consumer can provide for herself by tak
ing a second look at the product to consider whether 
she can afford it, to discuss the purchase with her 
husband— all free from the influence of deceptive sales 
techniques." The cooling off period gives the consumer 
the opportunity for a second look, but the question will 
inevitably be asked: If the second look is so useful in 
enabling the consumer to protect herself, why should it 
be available only to those consumers who deal with a 
seller who already has been convicted of bait' and switch?

n O"New Weapon Against Bait and Switch," Advertising Age, Sept. 8, 1969, p. 65.
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Much effort has been expended' in developing a.U or

ganization which will best protect consumer’s rights. The 
twelve member Consumer Advisory Council was established in 
1962 to oversee four consumer’s rights— "safety, to be in
formed, to choose and to be heard"-- as laid down by Presi
dent Kennedy."^

In February 1964^ President Johnson announced the 
appointment of a Committee on Consumer Interest with Mrs. 
Esther Peterson as Chairman.

In July 1965 the Commission opened a local com
plaint office in the District of Columbia. The office is 
considered a pilot operation since Congress will have to 
vote to give the FTC responsibility in other local areas. 
(The District is governed by federal laws.)2®

In October 1965 the FTC opened a new Federal- 
State Relations Division to develop programs of cooper
ations with state agencies in the areas of state anti
trust, deceptive practice and consumer protection laws . 2-*-

In 1966 President Johnson appointed a White House 
Consumer Advisory Council and appointed Mrs. Peterson to 
a new post of Advisor on Consumer Affairs.

In 1967 Congress established the National Commis
sion on Product Safety. The Commission members would be 
chosen by the President with no more than four members 
affiliated with the same political party. The Commission 
was appointed in 1968 and published a list of 200 categories 
of products and solicited views from interested parties.
The Commission intended to recommend changes to manufactu
rers, and if it did not get the necessary cooperation, would 
request federal agency or congressional assistance.22

tTq  ‘-^Advertising, Encyclopedia Brittannica 1963 
Yearbook, p. 122.

20"f tC Opens Its First Local Complaint Office," 
Broadcasting, Aug. 30, 1965, p. 34.

^Congressional Quarterly Service., Congress and 
and the Nation, Volurne II, p. 781.

22Ibid., pp. 802, 803.
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In 1969 and 1970 Congress held hearing on other 
bills which would give the consumer representation at the 
highest level of federal government. One bill calls for 
the establishment of a new "Office of Consumer Affairs" 
in the executive office of the President with new legis
lative standing and greater responsibility. The bill calls 
for a new Division of Consumer Protection in the Department 
of Justice and plans to expand the powers of a revitalized 
FTC. The jurisdiction of FTC would include matters "af
fecting" interstate commerce rather than limiting it to 
matters "in" interstate commerce and it would be given 
authority to seek injunctions. Also "under discussion is 
Bill S-3092 which would enact a new consumer protection 
law to establish "class action" procedures to allow groups 
of consumers to sue for damages resulting from certain kinds 
of fraudulent or deceptive devices. The outlook for the bill 
is excellent providing the sponsors accent the administ
ration's recommendation to word the bill such that the manu
facturer cannot be sued for shoddy or unsafe products. The 
intent is to use the law to prevent fraud and deception.23

23C
p. 563. ongressional Quarterly Service, 1969 Almanac.



CHAPTER V
ADVERTISING

It was noted earlier that the consumer received 
little protection from the PTC prior to the Wheeler-Lea 
Act of 1938. The principle interest of the original 
proponents of the PTC was enforcement of the antitrust 
laws. Despite this limitation in the original PTC Act, 
advertising occupied most of the FTC’s attention from 
the start of its existence. One of the first Commission 
orders to reach the courts (1919) involved false adverti
sing, and the Supreme Court approved a Commission order 
to cease and desist from false and misleading advertising 
as early as 1922. It is estimated that as early as 1925 
orders directed against false and misleading advertising 
constituted 70$ of the total number or orders issued an
nually by the Commission. The Wheeler-Lea change to Section 
5 of the original act consisted of adding the phrase under
lined: "Unfair methods of competition in commerce, and un
fair or deceptive acts or practices in commerce, are hereby 
declared unlawful." The act provided for obtaining cea.se 
and desist orders through administrative a^^udicatoapy pro
ceedings. The door was partially opened for PTC protection 
of the consumer from misleading and unfair advertising. A 
limit was set on the power granted,and in the “words of a 
former commissioner, this limitation was good:

"The PTC was created bo root out the weeds, but 
there is danger in harming the carefully cultivated 
plants by the misapplication of weed killer. Care 
must be exercised in combating the evils found in 
lest in the process all advertising be harmed. This 
would be a catastrophe, not only to advertising, but 
to our entire economic system.nl

4-Earl v:. Kintner, An Antitrust Primer, (New York: 
MacMillan Company, 1964» pp. 162-170.
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Certain basic rules of advertising have been stated 
and restated by the courts since the PTC was founded and 
S.re regularly applied by the Commission in analyzing cases:

(1) The crucial factor is a tendency to deceive. 
There is no requirement for the government to prove actual 
deception.

(2) The advertiser does not have to know that the 
representation is false in order for him to be guilty.

(3) A deliberate effort to deceive is not neces
sary for guilt.

(4 ) Advertisements will be read by the Commission 
and court as through theqyes of the public to whom the ad
vertisement is directed.

(5) Advertisements have the intent of producing 
an impression upon the ordinary purchaser and the ad need 
not be parefully dissected.

(6) An advertiser cannot present one over-all 
impression and yet protect himself with reservations of 
a contrary impression which appear as small and incon
spicuous portions of the whole.

(7) If the meaning of an advertisement is ambiguous 
with one meaning false or misleading, then the advertis- 
ment is illegal.2

As an aid to advertisers, the PTC has published 
guides. Those published in the early Sixties helped to 
establish soandards for the, advertising of tires, cigarettes, 
refrigerators, and jewelry.^ (Guides available later in the 
decade also included guides for advertising allowances, ra
diation monitoring instruments, mail order insurance, room 
air conditioners, shell homes and fallout shelters) Guides 
were also provided on bait advertising, deceptive advertis

ed) 2* M d . , pp. 1 7 2, 173.
^Ibid., p. 204.



ing of guarantees, shoe.eont-en-t-labeling and advert"!sing,
label!ng-end advertising of "atlhesfves, the use of-"mill" 
in textile adverti-sing, and debt collection devices.^

On the negative side, the Commission received 
considerable criticism in 1963 for creating a situation 
dramatically titled, "The Case of the Fake Fur Coat."
It developed out of the Commission’s failure to render 
a timely decision on how merchants can legally advertise 
man-made fur-like fabrics. The situation disrupted the 
merchants' fall coat business.5

Advertising was attacked on all sides in the early 
I960's, with the concept of aggressive selling and market
ing under fire for wastefulness and materialism.^ In 
February 1 9 6 4, the Advertising Federation of America, 
called for censure of Paul Rand Dixon, Chairman of the 
FTC, for his expressed views of advertising. Earlier in 
an order requiring Proctor and Gamble to divest itself 
of Clorox, he declared that advertising for homogeneous 
products like household bleach was economically wasteful.7 
President Johnson continued the attack in 1966 with the 
appointment of the National Commission on Food Marketing, 
whose function was to determine the relationship between 
marketing practices and food prices. The Commission re
commended the establishment of grades for all food pro
ducts to lessen the significance of brand names and thus 
lover prices by spending less on advertising. Spurred by 
the report, the Association of National Advertisers com
missioned a study by Dr. Jules Backman of New York Uni
versity which established that:

^John A. Davidson, "FTC, Robinson-Patman, and 
Cooperative Promotional Activities," Journal of Marketing,

5"Retail Business," Collier's Yearbook, 1964. p. 530.
(jjJ ̂ "Advertising," Encyclopedia Brittannica 1961 

Yearbook, p. 61.

p. 464.
•yTeipetail Business," Collier's Yearbook, 1965 ,



(1) For the period 1950 to 1963 > industries spend
ing proportionately more on advertising shoved the smallest 
price increases.

(2) There was no discernbile relationship between 
the amount of advertising and corporate profits.

The courts evidently agreed vrith the study. In
the Borden Comapny canned milk case, discussed in Ciiaptcr
V-Ii the Court of Appeals found that a. brand name does addqvalue to a product because of an implied guarantee.

In other developments during 1966, the PTC investi
gated the possibility that discounts granted to large ad
vertisers by broadcast media may discriminate against 
smaller advertisers. By the time the PTC looked into the 
matter, a seller’s market had developed and the three major 
networks had virtually eliminated discounts."*"®

The nature of advertisements in the Sixties dif
fered from those in the previous decade. One author 
classifies many present day advertisers (-±"9T0) as being 
in the entertainment school, writing advertisements for 
approval by other writers rather than to sell the product. 
Opposed are those in the selfish-appeal school. He points 
out that while the entertainment group has taken advertis
ing to the Bizarre, exotic, and irrelevant, the route is 
not new. Advertising had cute and naughty ads in the 
1930’s, over-elegant ads in the late Porties and early 
Fifties and ungrammatical ads in the late Fifties. It 
will survive the cute and naughty ads of the Sixties.-H-

'c "Retail Business," Collier’s Yearbook, 1967,
p. 443.

^"Retail Business," Collier's Yearbook, 1968,
p. 47o.-

/l°"Rctail Business," Collier's Yearbook, 1967,
p* 443* -^Walter Carlson, "Advertising," Encyclopedia 
Brittannica 1967 Yearbook, p. 70.
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The concern of FTC is to insure that the cuteness is 
clearly labeled so as not to mislead the consumer.

Advertisements during the period differed also in 
the degree of self-regulation applied. Perhaps the PTC 
was partially responsible by declaring in January I960, 
that a medium participating in the preparation of a 
deceptive advertisement will share responsibility with 
the advertiser and the advertising agency./7 Even more 
basic was the statement by PTC Chairman Partner on October 
15» 1959» (subsequent to the tv quiz show scandals) to a 
regional meeting of the National Association of Broadcasters 
"If self-regulation becomes ineffective, the government 
should provide whatever policing is required by the public 
interest."

The PTC was (and is) impotent in certain areas.
As- noted earlier, it lacks injunction powers except when 
specifically dealing with deceptive advertising for foods, 
drugs, cosmetics, and therapeutic devices. In the general 
situation, cease and desist actions may stretch out for 
many years. The advertiser has ample time in which to bilk 
the public over a period of years, and then to capitulate 
without any penalty except legal fees spent in stalling the 
action.

Even where PTC has the power to act, it may find 
itself thwarted by Congress in the interest of politics or 
undesirable economic side-effects. The latter situation
existed in the cigarette-health controversy di'seuss-e-d-.in
Chapter VII „Congress also moved against the PTC in March 
1963» subsequent to the issuance of an advisory opinion to 
the effect that advertisements sponsored by groups of in
dependent retailers might be illegal if they included prices 
After hearings were held on a bill introduced by Senator 
Humphrey (Bemocrajfc-, M-innooo4a) which would exempt such ad
vertising from antitrust action, the PTC was "advised" not



to act "by the Congressional Committees.
As noted in the Merger Chapter, the PTC offered 

premerger clearance on request subsequent to 1963. The 
same rule of practice existed in advertising starting in 
May 1962. The Commission had always given informal 
opinions, but they were not binding. J Many of the land
mark cases during the decade centered on tricky televisor 
presentations

In July 1959» the Commission ruled against the use 
of a flaming automobile meant to prove the product would 
withstand extremes of heat and cold. (Hutchinson* 1s Water
proof Wax Case.) The examiner found that the public would 
be led to believe that the demonstration proves something 
when, in fa.ct, it does not. The analogy given was the use 
of false representations that a product had been endorsed, 
approved or tested by a certain association, laboratory or 
other organization. The concept presented was far-reaching 
in eliminating the use of white-coated actors to present 
advertisements of patent medicines. One of the first chal
lenged was one of Rolaids who did not contest the matter.

On January 15, I960, Colgate-Palmolive was charged 
with misrepresentation in a television commercial which -pur
portedly showed the effectiveness of Palmolive Rapid-Shave 
Cream in shaving sandpaper, fraud was charged because 
the prop used was plexiglass with sand applied. The Ted 
Bates Advertising Agency reacted strongly by buying full 
page space in six newspapers on January 25th (New York 
Times, Hew York Herald Tribune, Wall Street Journal,
Chicago Tribune, Washington Post, and Washington Evening 
Star) to protest the PTC charge. The gist of the advertise-

URobcrt Buzzell, Merchandising, Encyclopedia Brittannica 1964 Yearbook, p. 558.
13"Can PTC Handle Wider Range of Authority,?" Printers * Ink, May 25, 1962, p. 19.
14"PTC Starts Drive On Tricky TV Pitches,"

Printers* Ink, July 3, 1959, p. 13.
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meht was that substitutes were necessary on television 
because of the shortcomings of the television orthicon 
tube. file article cited the use of grey fabrics to show 
as white, plastic ice cream and glass ice cubes. The 
FTC was unable to negotiate a settlement with the company 
and brought action in 1963 (Colgate-Palmolive Company v. 
FTC). The 1st Circuit Court of Appeals upheld the right 
of FTC to suppress the Rapid-Shave advertisement, but stated 
that the FTC should not issue cease-and-desist orders gen-

-i rerally covering mock-ups and props.- Colgate-Palmolive 
carried the case to the Supreme Court which upheld FTC’s 
position in a ruling handed down in 1965.

Mine apartment development owners in suburban 
Washington were charged with false advertising by the FTC 
in December 1957, on the basis of advertising that their 
apartments were available to all, v;hen in truth it should 
have disclosed the Negroes were excluded. The case faces 
long litigation because of other legal points at issue, 
but illustrates the expansion of FTC’s area of interest.

One of FTC’s aggravations since the end of World 
War II, has been its inability to control the advertising 
claims of analgesics. The first case involved Bolcin, at 
one time the nation's most popular antiarthritic pre
paration. The basic question was whether Dolcin, a com
pound of aspirin and a succinate, was superior to straight 
aspirin in treating arthritic and rheumatic disorders.
The Commission and Dolcin finally agreed on what could be
advertised eleven years after FTC first expressed an in-

*| ^

terest in Dolcin’s advertisements. The Commission con-
' ̂ ‘"Turnabout: Bates Questions Kintner," Broad

casting, February 1, I960, p. 14.
^Law, Encyclopedia Brittannica 1964 Yearbook,

p. 503.
^Merchandising, Encyclopedia Brittannica 1966 

Yearbook, p. 6 8. V
i^Edwin A. Bock, Government Regulation of Busi

ness , (New Jersey: Prentice-Hall,"Trie. 19517) > pp- 72- 
155.'
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tinned its "battle when Bufferin and Anacin appea,red, talking 
the position that aspirin is aspirin and the additives added 
to aspirin to produce other trade-name products do not make 
the aspirin any more effective. In 1967, the FTC took a 
new tack and Issued a trade regulation rule shifting the 
burden of proof to the advertisers. Any claim for super
iority must henceforth be backed by laboratory evidence.19

In another legal turn-around, the FTC was upheld 
by a Court of Appeals in its ruling that Geritol advertis
ing must specify that it will not remedy most cases of 
"tired blood." The Court stated that the "full disclosure" 
principle must be applied because the symptoms in the 
Geritol advertising not only apply to iron-deficiency 
anemia— which Geritol will help alleviate— but also to 
other conditions, some of which require immediate medical 
care.20

(JA strong weapon was given to the FTC in March 1968,
when a Court of Appeals upheld the right of the FTCL^g/^ub-
licize cases brought against advertisers, ^he Cinderella
Career and Finishing School claimed that it was hurt by
nev’spa.per publicity before a, case in which it was involved

21was decided by a court. This publicity effectively serves 
as a "poor man's injunction" because news relea,ses are nor
mally made by FTC in the form of:

(1) Summary of issues in a complaint.
(2) The answer by the accused.
(3) The recommendations of the Hearing Examiner.
(4) The final decision of the Commission.

19"Court Opens Door to FTC Analgesics Rule," 
Advertising Aye. March 31, 1970, p. 1.

'19 20"Retail Business, Collier's Yearbook, 1968. p. 476.
’21"Court Opens Door to FTC Analgesics Rule, 

Advertising Age. March 31, 1970, p. 1.



CHAPTER VI
PRICING

The PTC plays a conflicting role in pricing. On 
one hand it is required to protect the consumer against 
monopolistic, unfair, or deceptive pricing tactics. Op
posed to this is the role it plays in supporting the 
Robinson-Patman Act and the Pair Trading laws which tend 
to penalize the consumer— at least from a short-range 
viewpoint.

The most publicized controversy over pricing during 
the decade involved the steel industry. On April 12, 1962, 
U.S. Steel Corporation, the recognized price lea.der of the 
industry, announced a price rise of $6/ton in sheet steel. 
Heavy political pressure by President Kennedy forced with
drawal of the rise. The price rise was not illegal, but 
was counter to the administration’s efforts to halt in
flation. The threat of antitrust action against U.S. Steel 
was used as a weapon to force a reversal of the action.

The PTC issued new Guides Against Deceptive Pricing 
in January 1964. The guides were designed to inform busi
nessman of the types of pricing pre,ctices regarded by the 
PTC as deceptive. The practices described included the use 
of fictitious "former prices," unrepresentative "comparable 
prices," and false "suggested prices."/ In April, several 
wristwatch manufacturers received cease-and-desist orders—---  Obased oh' the _ Guid e s. *

Daniel J. Baum, The Robinson-Patman Act. (New York: 
Syracuse University Press, 19^47, pn. 111-113.p̂Merchandising, Encyclopedia Brittannica 1965 Yearbook. p. 539.

55



56

The PTC reflected the concern of Congress in con
sumer protection by investigating prices in several fields 
late in the decade. In September 1969» the Commission 
completed a study of new car pricing. The study indicated 
that over 88/S of new car buyers got discounts ranging up 
to 207». The amount of discount varied with car size, 
manufacturer, trade-in, geographical location, and the 
amount of optional equipment. More Pord purchasers paid 
list price than did purchasers of General Motors or Chrysler, 
products. Discounts were higher in Chicago than in San 
Francisco. Those with trade-ins got larger discounts, 
along with purchsers of larger cars and larger amounts of 
optional equipment. An exception was the lack of discounts 
for the la.rge luxury makes.

PTC contends that the window sticker prices posted 
are deceptive and have become instruments of deceptive 
pricing since they provide an opportunity for inflated 
trade-ins and mislead the customer regarding true price.
The study summary stated that 6Of* of the intermediates, 
half the compacts, one-third of the standards, end a quarter 
of the luxury cars went at discounts of 10$ to 15 fo, while 
two-thirds of the large cars and half the standards were 
discounted by 15fi to 20/i.

The problem encountered by the consumer in judging 
gasoline values came under fire in November 1969. The pro
blem is caused by the variation in grading by the wholesalers. 
Getty Oil Company, for example, sells only one grade desig
nated by Getty as Premium (1970). At the same time, Sunoco 
sells five or six grades, and Gulf sells three. The solu
tion proposed by the Justice Department was to have the PTC 
adopt a rule requiring posting of gasoline octane ratings 
at retail station gas pumps. The rule would hold the re
finers and suppliers equally responsible for the correctness

'^"’70 Cars Launched Amid Pricing Hassle," Advertis- 
Age, September 15, 1969, pp. 1, 105.
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of the ratings posted. The oil companies opposed the rule 
in hearings. They insisted that the quality of gasoline 
depends on many factors in addition to octane ratings and 
that pump posting of the ratings would mislead the customer.4 

The PTC developed a new principle late in the decade 
that states that up to four companies can act as a monopoly 
if they control more than 45^ of a market. The first in
vestigation under the principle was announced in April 1970, 
involving the three major makers of breakfast cereals; y The 
Kellogg Company, General Foods Corporation, and General Mills 
Incorporated. The three control 80f<> of a $894,000,000 retail 
industry (1958). One approach by^FTC would be to limit ad
vertising which is estimated for the three companies to be 
about $90,000,000 per year, judged to be 18/S of total whole
sale shipping value. In comparison, the U.S. automobile 
industry advertising rate is less than

Acting upon complaints, the Commission warned re
tailers in May 1970, against the use of shrinking billing 
periods. The complaint centers on the practice of late 
mailing of monthly billing statements for revolving charge 
accounts. The customer normally has tv entyfive or thirty 
days from the billing date to escape a finance charge.
Late billings deprive the customer of the opportunity to 
avoid the charges. Violation could be interpreted as a 
violation of the Truth-in-Lending Law.7

It comes as no surprise that most of FTC’s efforts 
in the pricing field were expended in support of the 
Robinson-Patman Act. As stated earlier, the a.ct is, in 
some respects, an anti-antitrust act in that it prevents

'call Street Journal, November 18, 1969, p. 22.
5Omaha World Herald, April 21, p. 31. 

k-6Aall Street J ournal. April 22, 1969, p. 16.
^Ibid., May 1, 1969, p. 21.
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efforts by industry to reduce prices in much the way the 
McGuire Act provides artificial price supports. An example 
of the conflict within the bill was a Oommision finding 
against the Borden Company for discriminatory pricing.
The company sold under its own brand and under the private 
labels of purchasers. The private labels sold lower than 
the Borden-label milk with the justification that the pro
motion of the Borden milk over the years a.dded to its sta
bility and, hence, its value. The Commission determined 
that: (l) Small evaporated milk producers were driven to
the wall by Borden's competition, thus threatening competi
tion and: (2) The low prices forced on private label pro
ducers put a squeeze on wholesalers and retailers that were 
too small to have their own brands and thus forced to stock 
the higher priced brands. The Commission ordered Borden to 
cease discriminating in the price of any of its food pro
ducts. Nothing was said about possible benefit to consumersOfrom the bitter competition in canned milk. It is apparent 
that many millions would pay more for canned milk in the 
future in order to aid a relatively few producers. The 
counter argument would be that if the minor competitor was 
not protected, the cost of canned milk would rise as a few 
companies gained control of the market./

The case of Sun Oil also illustrates the confusion 
in administering the Robinson-Patman Act. A franchised 
Sunoco dealer in Florida found his prices undercut by as 
much as eight cents a gallon by a Super Test station across 
the street. After several months of pleading his case to 
Sunoco, he received a price allowance. The legality of the 
concession had been submitted to and approved by the direc
tor of FTC's Bureau of Investigation before given by Sunoco. 
Other Sunoco dealers within a three and one-half mile radius 
requested similar discounts. When refused, they complained

“Harold B . Meyers, “The Root of.the FTC's Confusion," 
Fortune, August 1963> p. 116.
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to the FTC. The Commission disregarded previous FTC 
®--̂f irmation of the action and issued a complaint for 
violation of section 2(a) of the act. Sunoco claimed 
under oection 2(h) that the lower price was made in good 
faith to meet the equally low price of a competitor. The 
Commission stated tha.t Sunoco was not meeting its own 
competition, other wholesale suppliers, hut, in fact, 
was giving the allowance to help a dealer meet competition 
at his level. The Supreme Court supported the Commission’s 
findings, hut stated that the decision was ba,sed on two 
assumptions: (l) that Super Test was engaged solely in
retail operations, and (2) that Super Test was not the 
beneficiary of any enabling price cut from its own sup
plier. A footnote which would have allowed the company 
to reopen the case if the assumptions were invalid, was 
deleted from the opinion the day following the release.
The guides to the industry, developed by the FTC and 
Supreme Court in the Sunoco case, were given in the form 
of alternatives:

(1) The supplier can cut its price to its dealer
if it can demonstrate that a competitor of the dealer has 
been granted a price cut by his suppler. Two problems 
exist: The act of obtaining the information on the com
petitor’s price cut might open the supplier to charges of 
price conspiracy under Se<rti-on-~-I—uf the Sherman Act. The 
second problem is that a discriminatory price cut is lawful 
only if the price allowance being matched is lawful.

(2) The supplier can meet competition by reducing 
prices to all dealers. The problem is apparent. In order 
to meet competition on one corner of one town, the supplier 
would have to reduce prices to all of the dealers in the 
town, county, state or United States, depending how the 
courts interpreted the term "all dealers." This motion 
would set off price wars of great scope-.
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(3) The Supreme Court also suggested that ”. . .  
since Sunoco stations, though largely independently owned, 
operate under leasing, merchandising, advertising, and 
other policies set by Sunoco, other opportunities are 
available to Sunoco to strengthen its dealers in com
peting with other stations.” This suggestion is quite 
unclear. If the distributor assisted only ohe station,
he would be back in court. If he assisted all, he would 
be effecting a nationwide price cut.

(4) The FTC examiner in the case recommended that 
Sunoco could operate its own stations and,therefore be in 
competition directly with other stations. This recom
mendation ignores the fundamental purpose of the Robinson- 
Patman Act which is to promote local ownership, to protect 
the small merchant, and reduce the trend towards monopoly.
It is encouraging vertical integration.

(5) The Commission indicated that discriminatory 
pricing would be allowed if made to all dealers in the com
petitive area. Unfortunately, the definition of competi
tive area doesn’t exist. As stated in the American Oil 
Company Case by the FTC counsel, when pressed for a defini
tion of the size of a competitive area, "I don't think that 
I am capable of answering that, I don't think you are, and
I don't think anybody is capable of answering that question.”

(6) Justice Goldberg suggested that a feathered 
discount might be employed where the amount of the price 
allowance diminishes as it reaches stations further away 
from the center of the price war. The problem with this 
solution was defined by the Justice— If the feathering is 
improperly designed the result would be the same as having 
no feathering.

The guidance provided in the alternatives was 
neatly summed by,Donald O’Hara, General Counsel of the 
National Petroleum Refiners Association:z "The Robinson- 
Patman Act now has been lav/ for over twenty-five years and
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the Sunoco—6ase h^e been in legislation for more than six 
y.ears: yet today, your lawyers cannot tell you when you
can legally grant a discount to a dealer.1,9

Early in the decade, the Supreme Court heard its 
first case involving Section 2(e) of the Clayton Act, which 
makes it unlawful for any person to discriminate in favor 
of one purchaser against another purchaser by providing 
services to only one. The case involved Simplicity Pattern 
Company which provided cabinets and catalogs to variety 
stores and sold to them on a consignment basis. Opnosed 
to this was their relationship with fabric stores where a 
charge was made for cabinets and catalogs and patterns were 
handled on a cash basis. Additionally, all transportation 
costs for the pattern business were paid by Simplicity for 
the variety stores,« but not for the fabric stores

Simplicity made alternative arguments while ad
mitting the facts:

(1) No competitive injury resulted since the fabric 
stores handle patterns only as an accomodation with their 
main interest being the so.le of yard goods.

(2) The differential treatment was reflective of
the difference in costs in dealing with two types of customers.

Tne Court founo. the claims to be a good defense to 
price discrimination (2(a)) but not to service discrimination 
(2(e)).* 10

To a layman, these findings are slightly bewildering.
It would appear that a charge for transportation, cabinets, 
and catalogs is an increase in the total price being charged 
to the fabric stores. '• hy the defense offered would not be
accepted for this portion of the total price when it would

%I. R. Lefkoe, ’’The Strange Case of Sun Oil, ",'hich 
is Damned If It Does and Damned If It Doesn't," Fortune.
August 1 9 6 3 , pp. 1 1 7 , 158 , 160 . — ~ “

10Lavz, Encyclopedia Brittannica 1060 Yearbook, 
p. 389. ~ ---- -----
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be accepted for the remainder of the price is difficult for 
the writer to understand.

The FTC held an extensive investigation of cooper
ative advertising in 1962. Cooperative advertising, in ♦
which the cost is shared by the manufacturer and retailer, 
represented a.bout one-third of all retail advertising costs 
at the time of the investigation. The Commission alleged 
that the cooperative advertising allowances were being ' 
widely used to give illegal discriminatory price con
cessions to large retailers, especially in the apparel 
industries.^ The FTC asked 248 manufacturers to volun
tarily cease and desist. This action was based on analy
sis of responses to questionaires to 310 manufacturers.
Since the Commission found 248 or 80/Z guilty of violating 
the Robinson-Patman. Act, the question was raised as to the 
effectiveness of punishing 248 if 80/S of the total number 
of manufacturers in the country— 34,500— are violators.
The Commission lacked the resources to investigate the 
entire industry even using the questionaire technique.
The case is interesting if only to show the FTC’s limitation. 
The success of these laws must depend on voluntary compliance 
which will only be effective if proper guidance and edu- 
ca.tion is provided.

It is patently impossible to discuss all of the 
cases of interest during the decade. The cases above do 
highlight most of the major problems, most of which were 
not settled by the end of the period.

-^Retailing, 
. 695. oP

Encyclopedia. Brittannica 1963 Yearbook.



CHAPTER VII
THE CIGARETTE CONTROVERSY

In January of 1964, the Public Health Service issued 
the report of an advisory committee to the Surgeon General 
on smoking and health. The report indicated that cigarette 
smoking was associated with higher death rates for lung can
cer, cardiovascular diseases, and other ailments. It also 
concluded that cigarette smoking is "causally related" to 
lung cancer and chronic bronchitis.^

The responsibility of the FTC in this situation 
was derived from the Wheeler-Lea Amendment to the Federal 
Trade Commission Act. Specifically, the act covers ad
vertising for all products except alcoholic beverages.
Under Section 5, the FTC could act against cigarette ad
vertising, even to the extent of requiring it to carry 
positive health warnings, if an adequate legal case for 
health dangers from smoking could be made. While the FTC's 
scope of coverage extended even to the advertising of pro
ducts not regulated for safety by any other federal law, 
the type of regulation was weak. The FTC had no power to 
bar cigarettes from the market, only to prevent false andpmisleading advertising.

Following publication of the report, consumption 
of cigarettes declined sharply. Tax receipts for January 
and February indicated a decrease of 7 to 10 per cent from 
the sales levels of the same month in 1963. By March, con
sumption returned to normal. The pattern noted reflected

■''Merchandising, Encyclopedia Brittannica 1965 
Yearbook, p. 538.

^Congressional Quarterly Service, Congress and 
the Nation, Volume I, 1945-1964 (Washington, D.C7) p.1177
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that experienced in Great Britain two years earlier follow 
ing the publication of a report by the Royal College of 
Physicians.^

The cigarette industry responded in April by an
nouncing an industry code and maintaining that cigarette 
advertising already conformed to it. Robert B. Meyner, 
former governor of New Jersey, was appointed tobacco adver
tising czar, and invested him with complete authority over 
maintaining standards of advertising with power to levy 
fines up to $100,000 on violators.^

After conducting hearings in the spring, the PTC 
drew up a program that would require strong warnings about 
the dangers to health on the cigarette packages starting 
January 1, 1965, and in advertising starting July 1, 1965. 
The Chairman of the House Commerce Committee, Representa
tive Oren Harris, Democrat Arkansas, persuaded Chairman 
Dixon to move the timetable ahead to give the Committee 
time to study legislation.

Congressional action was delayed until 1965. The 
first response was the funding of $2,000,000 to allow the 
Public Health Service to establish a National Clearing
house on Smoking and Health. This appropriation was in
cluded in the annual funding bill for PHS. The second 
action was the passing of the Federal Cigarette Labeling 
and Advertising Act which was signed by President Johnson 
on July 27, 1965. The act provisions were:

Declared that the policy of Congress was to 
establish a federal program on smoking and health 
whereby the public would be "adequately informed"

 ̂Merchandising, Encyclopedia Brittannica 1965 Yearbook, p. 538.
4Advertising, Encyclopedia Brittannica 1965 Yearbook, p. 100.
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of the possible health hazards of cigarette smoking, and commerce and the national economy would not be 
impeded by diverse cigarette labeling and advertising regulations.

Required that as of Jan. 1 , 1966, all cigarette 
packages, cartons and containers for sale in the United 
States bear the following statement: "Caution: Cigar
ette Smoking May Be Hazardous to Your Health," to be 
located in a "conspicuous place" on every package and 
appear in "conspicuous and legible type" in contrast 
with other printed matter on the package.

Stipulated that no other statements on smoking and 
health could be required on cigarette packages and 
that, until July 1, 1969, no statement on smoking and 
health could be required in the advertising of cigar
ettes labeled in conformity with the Act's provisions.

Stipulated that except as otherwise provided in the 
Act, nothing in the Act could be construed to limit, 
restrict, expand or otherwise affect the authority of 
the Federal Trade Commission with respect to unfair or 
deceptive acts or practices in cigarette advertising, 
nor to affirm or deny the FTC's holding that it had" 
the authority to issue trade regulation rules or to 
require an affirmative statement in any cigarette advertising.

Required submission to Congress within 18 months 
after the effective date of the Act and annual]y there
after of reports (l) from the Health, Education and 
Welfare Department on current information on the health 
consequences of smoking and recommendations for legis
lation and (2) from the FTC on the effectiveness of 
cigarette labeling, current practices of cigarette 
advertising and recommendations for legislation.

Imposed a fine of $10,000 on anyone violating the 
provisions and provided that the Attorney General would enforce the Act.

Surgeon General Luther Terry formally established 
the Clearinghouse on September 29, 1965. He said it would 
continue research currently under way on the behavioral 
aspects of smoking, and would undertake new functions in
cluding collection and distribution of all available ma
terials on the subject, consultation with other federal 
agencies and private organizations, and additional behavi
oral studies designed to determine methods of helping

_ ̂ Congressional Quarterly Service, Congress and 
the Nation, Volume II, 1965-1968. (Washington, D.C7J p. b?6 .



people resist pressures to smoke.
On July 28, 1965, the FTC announced that it had 

canceled its regulations requiring a health-hazard warning 
in cigarette labeling and advertising. It said that during 
the four year moratorium on advertising regulations, it 
would continue to monitor cigarette advertising and pro
motion and take any action consistent with the provisions 
of the recent act to prohibit advertising deemed unfair or 
deceptive.

Cigarette manufacturers continued developing self- 
imposed bans on advertising which would further antagonize. 
Included were the abolition of appeals to teen-agers and 
the use of sport idols in advertising.^

The British government in 1965 banned the advertising 
of cigarettes on television effective 1 July or when.con—• 
tracts expired.

In 1966 FTC removed the ban on references to tar 
and nicotine content in cigarette advertising. The ban had 
been issued by FTC in 1955 because it implied a health 
claim. The FTC reported in July 196? (in compliance with 
the 1965 Act) on the smoking habits of Americans and the 
advertising practices of the media and tobacco industry.
It was reported that there was "virtually no evidence that 
the warning label on cigarette packages had any signifi
cant effect.

66

Merchandising, Encyclopedia Brittannica 1966 Yearbook, p. 67. ---
7 Retailing, , Collier's Year Book. 1967, p. 443.
Advertising, Encyclopedia Brittannica 1967 Y e a r book, p. 70. , ------- ------
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The Federal Communications Commission made a ruling 

in 196? that required radio and television stations to 
carry anticigarette messages. The "fairness doctrine" un
der which the ruling was originally made was adopted to 
insure that controversial issues, usually political questions, 
wouJ.d receive balanced treatment. It had never been applied 
to advertising. The reaction by the advertising community 
was predictable with two cents a package of cigarettes at 
stake. ($300,000,000 was spent on advertising and pro
motion of cigarettes in 196?.

In July 1968, in FTC's annual report to Congress 
under the 1965 Act, it was recommended that cigarette adver
tising be banned from radio and television. The recommen
dation was made on a three to two decision of the commis
sioners. The FTC also renewed its 1965 demand that all 
forms of cigarette advertising carry warnings of the health 
hazards involved in smoking. ^

The FTC annual report sparked an attack by the Ameri
can Advertising Federation which said this about the pro
posed ban:

It was contrary to the concept of a free enterprise society.
It exhibited an arbitrary and capricious exer

cise of government power and established a dangerous precedent.
The ban was dealing with an effect rather than 

the cause. Similar bans in Great Britain and Italy 
has resulted in an increase in cigarette consumption.

The ban was a legal question since cigarettes 
are a legal product and under the Constitution are protected in advertising.

The ban would be a failure tonrecognize industry's responsibility for self-regulation. ^

1 ̂ ’RetailBusiness;’Collier ' s Year Book, 1968, p. 476.
-^Congressional Quarterly Service, 1969 Almanac,p. 703. ------------
1 P-^"American Advertising Federation Attacks FTC," 

Advertising Age, July 15, 1968, p. 3.
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The radio and television board of the National 

Association of Broadcasters then proposed a plan to phase 
out cigarette advertising over a period of four years. The 
agreement would hinge on congressional passage of legis
lation exempting tobacco manufacturers from antitrust laws 
that would be violated bj^this collusive action among com
peting groups and firms.

In April 1969» the House Commerce Committee held 
hearings on the proposal to extend provisions of the 1965 
Act. The FTC notified the Committee that it intended to 
reactivate its 1964 rulings,and the FCC said that it would 
consider a ban on cigarette ads on radio and television.
The National Association of Broadcasters decided to take no 
action for fear that such action might appear to be a stra
tegic maneuver designed to influence Congress. Robert Meyner, 
administrator of the cigarette advertising code, called on 
Congress to encourage stronger industry self regulation and 
less government advertising. He questioned the ability of 
the FTC to be effective in regulation of cigarette advertis
ing. He was particularly concerned with the withdrawal of 
three of nine manufacturers from the code. These members 
continued to follow the code rule that cigarette advertising 
should not appeal to youth. He denounced FTC's decision in 
1966 to reverse its policy preventing the advertising of tar 
and nicotine levels. He noted that the original code had 
been undermined, deliberately or not, by the change.
Lorillard, one of the three companies withdrawing from 
the code, began advertising nicotine and tar on the same 
day FTC changed its policy. This happy coincidence led 
Representative Staggers, Chairman of the House Committee 
holding the hearings, to suggest that it "sounds like some 
sort of collusion.

^Retail Business, Collier's Year Book, 1969, p. 462.
14"pincers Tightens on Cigaret Ads as Congressional 

Deadline Nears," Advertising Age, May 5, 1969, pp. 1, 122.
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The action of John Banzhaf III, executive director 
of Action on Smoking and Health, who prompted the FCC's 
application of the fairness doctrine to cigarette adverti- 
singy began to influence the media. The Westinghouse Group W 
Stations imposed an outright ban on cigarette advertising as 
did the Boston Globe. 1 5  *’ 1 5 ' 17

The FTC reported in March 1969 that new laboratory 
tests had shown increases of statistical significance in the 
tar and nicotine content of many cigarettes between October 
1968 and February 1969. Senator Moss (Democrat, Utah) said 
the test held the sinister implication that the companies 
might be increasing the addictive power of their product.
The Tobacco Institute, a spokesman for the tobacco industry, 
denied the allegation and attributed the increases to be 
normal crop variation or deficiencies in testing procedures.-*-^

On July l,the FTC opened hearings on its proposal to 
require all cigarette advertising to carry a health warning.
In opening the hearings, Chairman Dixon said the Commission 
would hold up final action on the regulation until Congress 
had expressed its will. The House had, in fact* passed a bill 
on June 18, but no Senate action was taken until later in the 
year. The Senate bill was passed December 12, too late for 
conference before adjournment.

■ The arguments in Congress were quite thorough as 
befitting the importance of an industry which claimed 
3 ,000 ,000 persons in farm families dependent on the tobacco 
industry and about 1.5 million business and their employees 
and families dependent on the tobacco trade. Television's

1 5Ibid. p. 1 .
l6,,Is FTC Conducting Academic Exercise?", Broadcasting, p. 32. ----------- “
-^"Advertising,"
^Congressional 

Quarterly Weekly Reports 
D.C.) p. 8TJJT

AmericanaYearbook of 1970, p. 43.
Quarterly Service, Congressional 
, January-June 1970~ (Washington,
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income from cigarette advertising in 1966 was $194 .1 million 
as compared to $65.3 million for the next biggest advertiser 
(automobiles). Cigarette advertising represented ten per 
cent of radio and television revenues. During Senate hear
ings, the Chairman of the Tobacco Institute, speaking for 
nine U.S. cigarette manufacturers, offered to discontinue 
all television and radio advertising by September 1970 pro
viding antitrust protection was given by Congress. At the 
same time, he rejected the NAB plan for a four year with
drawal as "too complex." The FTC's position changed with 
this proposal. Chairman Dixon stated that his agency would 
suspend— at least until July 1971— its attempt to require a 
warning in all advertising including publications. His po
sition was based on two conditions. He did not want to see 
the television advertising budget shifted to newspapers or 
magazines, and he wanted antismoking messages continued. 19

On March 1970, Congress resolved the differences in 
the House and Senate versions of the new cigarette act and 
cleared HR 6543 with the following provisions:

. Made ̂ it unlawful to advertise cigarettes on radio or television beginning Jan. 2, 1971.
Changed the mandatory wording on cigarette rack- ages from: "Caution: Cigarette Smoking May Be Hazar

dous To Your Health" to: "Warning: The Surgeon General
YourDHealthn"d Clgarette Sm°king Is Dangerous To

Prohibited all state and local health-related regulation or prohibition of cigarette advertising.
Prohibited any affirmative FTC action on printed 

cigarette advertising until July 1 , 1971. Outlined a 
detailed formula which the FTC would have to follow 
before issuing any health-related regulation of such advertising.
„ (1| Required that Congress be notified in advance

rule"11 l n t e n t l o n  t0 P r o P °se  a specific trade regulation
_p .. Required_ that Congress be furnished with a
,u l1 statement of its reasons for suggesting such a3T* 0 gUl cl "CIO •

p p . 883 -887 .^Congressional. Quarterly Service, 1969 Almanac.
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(3) Required that Congress be given a period of 
six months thereafter in which to act before a pro
posed FTC regulation was promulgated.

Required annual reports to Congress by the FTC 
and the Department of Health, Education and Welfare 
(HEW) on the health consequences of smoking, effective
ness of labeling and cigarette advertising practices, 
begining Jan. 1, 1971.

on̂Congressional Quarterly Service, Congressional 
Quarterly Weekly Reports, January-June 1970~i (Washington, 
dTc .) p. 853.



CHAPTER VIII
• CRITICISMS

Criticisms of the PTC are not limited to its method 
of operation. Many are directed towards the mission of the 
agency and question its very existence. President-elect 
Kennedy appointed James Landis to study federal regulatory 
agencies in 1961. One of Landis' recommendations was to 
relieve the PTC of its antitrust responsibilities with the 
Justice Department to be given sole jurisdiction. Mo re- 
organizational action was taken in support of the recommen
dation, but Kennedy's appointments to the Commission were 
significant. He chose Dixon, an established Populist, to 
be Chairman and A. Everett MacIntyre, general counsel of 
the House Small Business Committee for a Democrat scat. 
Frustrated by the statuatory limit of three Democrats, he 
chose Philip Elman to fill a vacant Republican seat.
Elman was an assistant to the U.S. Solicitor General for
fifteen years and had argued several antitrust cases before2the Supreme Court. The Commission majority was definitely 
antitrust oriented.

Commissioner Elman completed his nine years of 
service with the Commission in 1970. During his last two 
years he questioned the basic function of the Commission*
In testifying before the Senate Judiciary, Subcommittee on 
Administrative Practice and Procedure, he recommended that 
consumer protection be removed from the PTC. Commissioner 
MacIntyre made a, similar recommendation during the hea,rings.

^ ----------------- -------------------------

Elman was a declared Independent when named but 
was subseouently classified as a Democrat by the nress.2"PTC*s Dixon: Friend or Foe of Advertising and Marketing?", Printers' Ink, February 17, 1961, up. 12,13.
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He wanted a trade court to be established with jurisdiction 
over all trade regulation and antitrust laws with the court 
supplementing or replacing the FTC. Commissioner Mary Gar
diner Jones stated during the hearings that she was "dis
tressed" at the suggestions made by the other two Commist- 
sioners. She feels that it is important to have an agency 
which combines the two duties of regulation of the competi
tive system and consumer protection.^ Dixon told the Com
mittee that Congress was responsible for failures on the 
part of the FTC. He stressed that the annual return from 
the Commission is many times the amount of its’ total bud
get. He cited the part Congress played in stopping FTC 
action during the cigarette controversy and congressional 
action in 1962 to prevent the FTC from conducting a survey 
of the 1000 largest corporations. Dixon claimed that Con
gress should not have stopped the survey (by tacking a 
rider on the appropriation bill) since it prevented the 
Commission from preparing itself for the merger wave of 
the I960 * s. He characterized his agency as being caught 
between the twin blades of congressional scissors:

"The ancient legislative devices of satisfying 
the public's demand for relief from an unhappy situation 
by passing a lav/, while simultaneously satisfying the 
demands of specie,! industry groups for freedom from 
real regulation by the simple expedient of appropriating 
only token amounts of money for the actual enforcement of the law. A Department of Consumer Affairs would 
suffer much the same fate. It is time to stop kidding ourselves and the American public by passing consumer 
protection laws without also providing enough money to enforce them in a meaningful way."5

Congressional Quarterly Service, 1969 Almanac.
p. 584.

4"Dixon Charges Hill Hampers FTC," Broadcasting, 
April 28, 1969, pp. 32, 34.

5Ibid.
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One author analyzed the relationship of indepen
dent agencies to the other arms of government. He ex
plains that the Constitution provided for private pro
perty rights and checked these rights with a power conferred 
,on the central government to regulate commerce. The power 
was assigned to Congress which in turn delegated its powers 
to agencies. Each agency started small and clear of pur
pose, hut an agencj'- of thirty-two civil servants and a law 
nine pages long over the course of several hundred amend
ments becomes a law four hundred pages long and a bureau
cracy of twelve hundred. They grow despite the fact that 
they are not part of any one of the three branches est
ablished by the Constitution. Planning is an executive 
function but the agencies are independent of the Presi
dent and can plan independently. Making law is legiab
lative but agencies again are independent in many ways since 
Congress defers to their expert judgement. Much the same 
can. be said of the judicial process because the Supreme 
Court bows to their expertness.^

The power source of agencies is also suspect.
The Congress and President derive their power from their 
constituents. Judiciary power is grounded in life tenure.
A regulatory agency gains its power base from the industry 
it was created to regulate ., The only experts available 
are those in the industry.

Agencies fight each other with one agency pushing 
small business and another agency defending large business. 
Agencies try to protect their industries from competition
at the expense of lack of enforcement of federal antitrust 
law.

gThe author quotes Justice Abe Fortas on this 
subject: "The courts may be the principal guardians of
the liberties of the people but they are not the chief 
administrators of its’ economic destiny. In their inde
pendence and with their power* the agencies have become 
something^ tantamount to a fourth branch of government."

^Louis K. Kohlmeier, Jr., The Regulators,
(Hew York: Harper and How, 1969), pp. 7,8.
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Criticism of the way the FTC operates has a long 
history. The Hoover Commission had this to say in 1946: 
"Itsr operations, programs and administration methods have 
"been inadequate and its" procedures cumbersome. It has 
largely become absorbed in petty matters rather than basic 
problems.

Much .of the criticism of the FTC has been pre
dicated on a preconceived notion of what the Commission 
is expected to accomplish. In the latter part of the de
cade much of the criticism has been that the Commission is 
not consumer-oriented, but not all agree with this approach. 
Louis Kohlmeier, a Wall Street Journal reporter in Y/ashing- 
ton, clamms that Congress intended the Commission to be an 
economic planner on a national scale, investigating in ex
pert manner and in economic depth, the causes and conse
quences of the trust problem and all other problems of 
industrial concentration. Its" responsibility to the con
sumer in an industrial economy was indirect, in the same 
sense that the Sherman Act serves ultimately the interests 
of consumers. Congress has crea,ted confusion, however, by 
passing one distinct and narrow consumer type enforcement 
statute after another and by telling the Commission in the 
Robinson-Patman Act that small business must be protected.
The result is that the Commission has become a law enforce—9ment agency.

The Fader report on the FTC agreed with the pre
mise that the Commission was designed originally for anti
trust but that the Vheeler-Lea Act, Flammable Fabrics Act, 
and other consumer protection acts give a clear indication 
that Congress wants the FTC to be consumer oriented.^ 9

~~̂ Ibid. ,~ p. 269.
9Ibid., p. 251.
^Edward F. Cox, Robert C. Fellmeth, John E. Schulz 

^The Nader Report81 on the Federal Trade Commission, ” (llew York 
R.W. Baron Publishing Co.", T§7T977"~PP. 215, 217.
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The Nader study was published in January 1969» and was 
followed by a report in September published by the American 
Bar Association at the request of President Nixon.

Both the Nader group and the ABA study condemned 
the agency for being too secretive. This criticism must 
have confused Dixon because he had been chastised earlier 
for non-secrecy, according to Stanley Cohen in his column, 
This b'eek in Washington:

"Influenced by his Senate experience, Dixon tried 
to hold "public investigatory hearings" until the courts 
fixed some rigid ground rules in order to protect the 
trade secrets of the companies which were under investi
gation. During his transitional months he sometimes 
talked about specific situations with the candor of a 
Senate investigator. Once again the courts ultimately 
reminded him that a man who sits in judgement had 
better keep his opinions to himself. "12

Dixon stated in a 1969 Senate hearing, however, 
that "it would not be in the public interest for the Com
mission to operate in a fishbowl. A public listing of com
plaints would not be beneficial to consumers with grievances^- 
Commissioner Jones agreed with him, starting:

"In my opinion it would be unfair to give any pub
licity to the e x is te n ce  o f  any o f  the Com m ission's 
in v e s t ig a t io n s  u n t il  i t  has made a formal determination 
after a complete analysis of all relevant information.
Nor do I b e lie v e  that in v e s t ig a to r y  f i l e s  should be freely available to the public.1,14

Despite the misgivings of the Commissioners, new 
rules were announced by the agency on 27 October, 1969, that 
v.ould liberalize puolic disclosure of such Commission pro
ceedings as premerger clearances and advisory opinions.

p. 583. 
11, 1967 
p. 584.
ventedr
1959, p.

-^Congressional Quarterly Service, 1969 Almanac.
-*-2"Dixon of the PTC," Advertising Age, Sentember , p. 50
^Congressional Quarterly Service, 1969 Almanac.
1/1inIf PTC Didn’t Exist, It V.ould Have To Be In- 
Commissioner Jones," Advertising Age. October 13,



Previously, the PTC published only a digest of the advisory 
opinions and did not identify the requesting company. Under 
the new rules, both the request and the opinion would be pub
lished except that a request for confidential status by the 
company would be considered. Dixon again objected to the 
plan because it might discourage companies from coming to 
the PTC with requests for such advice. 1

The landis Report recommended that the PTC be given 
the power to issue "interlocutory" cease and desist orders 
without any preliminaries, such as the customary hearings be
fore the Commission. Both the Nader and Bar Group Studies 
supported the recommendation. Presidents Kennedy, Johnson 
and Nixon have supported the concept to no avail. The As
sociation of National Advertisers and the Advertising Fede
ration of America have fought vigorously against giving the 
agency this power, claiming the injunction compares to "giv
ing the new gardener atomic bombs to destroy weed patches." 
The opponents of the concept are concerned with maintaining 
traditional checks and balances. The Court of Appeals has 
said, "The Commission wears all the hats involved in pro
ceedings instituted under its authority. It is,at once, the 
accuser, the prosecuter, the judge, and the jury." The ef
fect of the injunction would be to punish before guilt was
established without recourse to compensation for injury

17caused by the injunction.
l^Wall Street Journal, October 27, 1969, P* 10.
16The challenge to publicize the advisory program 

did not originate with the study groups. Professor Kenneth 
Culp Davis of the University of Chicago, stated in 1968 that 
the secrecy surrounding pre-merger clearances was not in the 
public interest and goes against the Freedom of Information 
Law. The measure says that full disclosure of government 
activities should be the rule rather than the exception.
Dixon said the program must be private because the stockmar- 
ket and competition are sensitive to merger talk. "'.Then Hum’s 
The Word At PTC," Business Week, Feb. 24, 1968, p. 160.

17"New Injunctions Would Cancel Basic Rights," 
Nation’s Business, June 1962, p. 37.
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President Johnson exerted much, pressure in attempt” 
ing to give the agency injunctive powers. He wanted the PTC 
to use it against sales rackets, especially in the home im
provement field.

One of the more interesting criticisms of the PTC 
v.'as by Dr. Dorothy Cohen in January 1969, concerning PTC * s 
failure to consider the behavioral characteristics of the 
consumer. According to Dr. Cohen, the Commission’s judge
ments have been consistent with an "economic man" concept 
of consumer purchase behavior, with the consumer being an 
informed, reasoning decision maker using objective values to 
maximize utilities. The Commission attempts to insure ac
curate information so that the consumer can make a rational 
choice. Two factors prevent the transfer of accurate infor
mation. The first is the difficulty in obtaining the infor
mation due to rapid technological changes. The second is 
the selective acceptance of the information offered Vdu"eV' 
to the difference between the objective environment in which 
the consumer really lives and the subjective environment he 
perceives and responds to. The problem is to recognize the 
existence of these factors and adapt the PTC to protect the 
consumer against advertising which is unfair in' light of Miss 
Cohen’s economic model. Essentially this model is a "satis
ficing animal rather than a maximizing animal" and thus dis
closure of true interest ra.te to the poor has much less in
fluence than their aspirations of possession.

The subject is incredibly complex. The Nader study 
reiterated the need for examination of the problem. 18 19 20

18 ~ ,rn"
„ . _ LBJ Asks for Legislative Auction," Advertising Age.1 ebruary 1 2 , 1968, p. 1 ---------

19.. . Dorothy Cohen, "The PTC and the Regulation of
Advertising m  the Consumer Interest," Journal of Marketing. January 1969, pp. 40-44. --------------------

20 The Nader Report, p. I64.
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An argument against the concept is the proposition 
by another author:

"The FTC model is generally stupid, has a short 
attention span, does not read a.ll that is to be read 
but snatches general impressions. He signs things he 

, hasn’t read, has marginal eyesight, and is frightened 
by dunning letters when he hasn't paid his bills. He 
is thoroughly avaricious. " 21

Everyone concerned with the FTC, or a study thereof, 
have agreed that the Commission was bogged down in trivia.
A remarkable result of the Hader study was that it insti
gated a "Commissioner's revolt" on the part of Commissioners 
Nicholson, Jones and Elman. Despite the opposition of the 
Chairman and MacIntyre, the group had Nicholson review the 
activities of the Commission and on the basis of the study 
dropped 70/6 of the cases pending before the Commission. 22

The ABA and Hader studies criticised the Commission 
in many other areas but the validity of their claims is dif
ficult to assess because they were based on subjective judge
ments.'

The ABA group felt that FTC leadership had failed
in the fight against marketplace abuses. It recommended the
use of task forces to help the consumer and recommended that
the Commission become involved in intrastate commerce where
possible. The Hader study recommended much the same approach.
with an additional recommendation for massive and pointed
education for the consumer and the privilege of suing for

23triple damages. The remainder of the two studies were 
concerned with unsupported charges of staff and commissioner 
incompetency, cronyism and drunkeness.

^George J. A1exander, Honesty and Competition,
(Hew York: Syracuse University Press, 196*7), p. 8.

22"FTC Drops 70̂ 6 of Its Ca.ses to Untie Hands," 
Advertising Age, December 8 , 1969* p. 1.

^ The Hader Report, p. 165
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The substantial and supported areas of the studies 
were most worthwhile and instigated action at the highest 
level. The Nader report in itself led President Nixon to 
initiate the ABA study.- The two reports led to a flurry 
of congressional action. Pending consumer bills discussed 
in Chapter IV were one of the results. A second result was 
correctional activity in the PTC under Caspar Weinberger, 
PTC Chairman effective January 13, 1970, and Miles Kirk
patrick on September 14, 1970.

During his short tenure, Weinberger successfully 
pressed for improvements in the Plammable fabrics Act and 
the establishment of Consumer Advisory Boards in eleven 
cities. The boards would be composed of federal, state 
and local officials, plus representatives of private or
ganizations. The boards will work to insure consumer pro
tection across the board without duplication. He also 
pressed for expansion of PTC powers from authorization to 
move -in interstate commerce to move in areas "affecting 
interstate commerce." The difference is significant since 
it would allow the Commission to proceed against intra
state commerce advertisers purely on the basis of the 
advertising media being interstate in nature.

He was instrumental in limiting the distribution
of credit ca.rds and in passing rules regarding games of24chance and sweepstakes. This type of promotion gained 
great favor late in the decade.^5

Weinberger, who had been California's finance 
director, left the PTC to become deputy director of the 
new Office of Management and Budget. Reportedly, Wein
berger was reluctant until the President assured him that 
the new Chairman would carry out his planned reforms.

^See Chapter IV.
2^inhere the FTC's New Chairman Stands," Nation's Business, April 1970, pp. 28-32.
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The President's promise was a safe one to make be
cause Kirkpatrick headed the American Bar Association group 
which studied the PTC. He is expected to follow Wein
berger's concept of dividing the efforts of the Commission 
into a "Bureau of Competition" and "Bureau of Consumer 
Protection."

Kirkpatrick served as Chairman of the ABA section
on antitrust law and will undoubtedly step up enforcement
of the Robinson-Patman Act and will continue the studies of

26conglomerates and concentrated industries.
In October 1970, Kirkpatrick gave indication that 

the impetus given consumer protection will not be lost.
The Commission issued rules, effective in 1971, which state 
that if a customer writes to a company to dispute a charge 
on his bill, the company cannot seek payment or interest 
charges until it investigates the item and fully explains 
it to the,customer. The rules also prohibit one firm from 
telling another firm that a customer is a bad credit risk 
without first informing him. The Commission also proposed 
that automobile price advertising should be changed to elim
inate the manufacturer's suggested list price and instead 
show the lower amounts at which cars are usually sold.

In other action, the Commission directed Coca.- 
Cola to stop advertising its' Hi-C drink as rich in vitamin 
C and "uniquely suitable" for children because it is neither 
a sensible nor economical source of nutrition.

Standard Oil of California was ordered to quit 
promoting its' Chevron P-310 as a non-polluting gasoline 
because it contains a common detergent used by many refiners.

The significance of these cases is that both com
panies were ordered to prominently display the PTC allegations 
in any further advertisements malting such claims. The prece
dent, if the courts uphold the PTC, will be a powerful detcr-

27rent to deception m  all advertising.

^ Business '"eek, August 15, 1970, pp. 21, 22.
27Timc, October 19, 1970, p. 80.



CONCLUSIONS
' The past decade found the ¡FTC in a maelstrom of

conflicting demands. At the executive level, President 
Kennedy wanted to use the Commission as a weapon against 
M g  business. He packed the Commission with professionals 
with backgrounds in antitrust matters. President Johnson 
altered the thrust of the Commission, concentrating on 
consumer protection. President Nixon's appointment ox 
MacIntyre indicated an interest in using the Commission 
primarily for consumer protection.

Congress has not supported the Commission in 
either role. Their failure to fund PTC merger studies 
early in the decade, their thwarting of PTC efforts to 
curb cigarette advertising and their failure to remove 
politics from the day-by-day operations of the Commission 
have destroyed much of the effectiveness of the Commission. 
Congress has also been reluctant to give the FTC punitive 
authority. It is apparent that the PTC needs this author
ity in order to be effective. If the public wants added 
protection, it must, of necessity, give up some of its 
freedom

Judgement of the Commission has centered on its 
failures. A listing of its accomplishments for the de
cade is most impressive. A sampling of the major items 
contains; The Truth—in—Lending Act, the Truth—in—Packag
ing Act, development of anti—bait and switch tactics, use 
of questionnaires (Section 6), use of computers in analyz
ing mergers, use of pre-merger clearances, and prior re
view of advertising, consumer complaint offices, reduction 
of advertising abuses by involvement of advertising agency

82
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in guilt, the shift of burden of proof to those making 
advertising claims, elimination of abuses in credit card 
distribution, abuses in record and book sales and the 
establishment of Trade Practice Rules.
, The two'major shortcomings were the failure to

prepare for the merger problems (blame shared with Con
gress) and the delay in dropping -unimportant cases (70$ 
of total backlog by end of decade). Most of the other 
criticisms of the agency were, actually disagreements.
An accusation of "not developing priorities" actually 
means "I don’t agree with the priorities you established."

The future of the agency will be interesting.
The side-effects of any change can be damaging. As noted, 
excess publicity will allow loopholes to be generated and 
develop "brinkmanship" in selling tactics, advertising 
and pricing. If sufficient publicity is not used, volun
tary compliance with the law becomes impossible.

The stockmarket collapse of the late Sixties has 
robbed the merger wave of much of its glamour. It is 
apparent that many of the larger companies will attempt 
to spin-off many of their less profitable ventures. The 
FTC will have to ensure that sufficient capital is spun- 
off with these companies to ensure continued operation, 
otherwise monopolies will form by default.

Pressure is mounting to develop "punishments" for 
the manufacturer. One group wants advertisers who have 
erred to so proclaim publicly in future ads. The group, 
incorporated as SOUP Inc. (Students Opposed to Unfair 
Practices) became incensed over the use of marbles in 
soups displayed by Campbell on TV."*" The idea is not new. 
Germany had a law in the 1930’s which required an offending 
firm to publish, at its own expense, paid advertising which

^"Campbell in the Soup Again Over Past Use of Marbles in Its Ads," Wall Street Journal, February 5, 1970,
p. 1 .
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stated the circumstances of its offense, the court’s dc-

2cision, and the penalties imposed.
The most perplexing problem that remains to be 

solved is the assignment of government responsibility in 
the control of bad workmanship or design. Weinberger 
stated that the government has a responsibility in the 
case of automobiles which he believes approach the status 
of being a utility. What else should be included? Should 
the government concern itself, only with the safety of the 
consumer or give him full protection from deceptive prac
tices? If he is to be protected from an unscrupulous 
businessman, why stop at pricing, advertising, sales tac
tics and safety aspects?

It is interesting to speculate that the apparent 
failure of the FTC in preventing large business might, 
in fact, lead to a business structure which will be 
easier to regulate and give the consumer improved pro
tection.

History has justified government intervention in 
the affairs of business. A review of the happening in 
U.S. business in the Sixties does nothing to dispel this 
viewpoint. The questions that remain unanswered are those 
of quantity and direction.

^Kallet, Arthur, and S chi ink, F.J., "100,QQQ »-QQ-g. 
Guinea Pigs, (New York: Grosset and Dunlap, 1933), P- 255
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