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The Railway Labor Act (R.L.A.) has, since 1926, pro
vided the basic framework of the "most comprehensive control 
of labor relations and labor disputes on the American 
scene""*" today. This law, as amended on several occasions, 
is the result of political and social factors which date 
back to the 1880's. It is the thesis of this paper that 
there has been sufficient change during the past 45 years 
to warrant a re-examination of the Railway Labor Act to de
termine if it should be altered, or if need be, scrapped.
If it is determined that the R.L.A. should be discarded, 
this paper will put forth proposals as to what a new law 
should contain in order to further the objective of pro
moting public health and safety in our economy.

The criteria which will be used to judge the effec
tiveness of the Railway Labor Act will be whether the ma
chinery set up by the Act has been sufficient to bring 
about the settlement of labor disputes in the covered in-

Herbert R. Northrup, "The Railway Labor Act: A 
Critical Reappraisal," Industrial and Labor Relations Re
view, (October, 1971), p. 3.

1



2

dustries. If it has, then there is no need for the law to 
be changed. However, if the law has not been sufficient 
(e.g., measures outside the law have had to be employed to 
bring about a settlement), it must be changed in order to 
promote the common good of the nation's citizenry.

For this paper, whenever the term "transportation 
industry" is used, it is assumed, for definitional pur
poses, to include not only the Railway and Airline Indus
tries but also the Maritime, Longshore, and Trucking opera
tions conducted within the United States.

The sequence to be followed in the rest of the 
paper will be; first a brief enumeration of the steps set 
forth in the R.L.A. for the settlement of contract disputes, 
followed by an analysis of the effectiveness of each of 
these steps. This will be followed up by an examination of 
the effectiveness of the R.L.A. with an emphasis on why 
some writers feel it is no longer adequately doing the job 
it was designed to do. Next will come a listing of the 
four main proposals which are presently being considered 
by Congress to amend the R.L.A. and an evaluation of each. 
After that, in the fifth section of this paper, an attempt 
will be made to determine the importance that each of the 
four sectors to the transportation industry has to the
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nation's economy. The last section will contain two sub
divisions, the first will be an evaluation of the forces at 
work which will affect the chances any new labor bill has 
of passage in the Congress. The second will contain a pro
posal of what should be included in any new labor bill and 
the reasons why it is felt this is the best possible pro
posal .

Specifics of Railway Labor Act as Amended

The Railway Labor Act (R.L.A.) of 1926 was a result 
of the dissatisfaction on the part "of both labor and man
agement with the system of governmental intervention in the

2operation of the railroads during World War I." This act 
organized the procedures for a system of collective bar
gaining to be used in the Railway Industry based on the 
system developed in that industry prior to the war.

Under the Railway Labor Act, it became the duty of 
both parties to a labor dispute to engage in collective 
bargaining which would make every reasonable effort to

^Ibid.
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"make and maintain agreements concerning rates of pay and
3working conditions" and to do so through the use of peace

ful means whenever possible. If the parties find that they 
cannot conclude an agreement by themselves, they are re
quired to "adhere to a step-by-step process during which
the nature of the dispute and the merits of the opposing

4claims would be made public." The first step m  this pro
cess is to call on the National Mediation Board (N.M.B.) to 
try and help the parties come to an equitable settlement.
If a settlement, in the opinion of the N.M.B., does not 
seem to be forthcoming, the N.M.B. then submits the dispute 
to voluntary arbitration which has to be accepted by both 
parties to become binding. If either or both parties to 
the dispute refuse arbitration, and if in the opinion of 
the N.M.B. a strike or lockout would "substantially inter-

5rupt interstate commerce," it must notify the President of 
the United States of this opinion. The President, upon no
tification by the Board, appoints an Emergency Board whose 
function it is to investigate the dispute and publish its

3Ibid.
4Michael Cimini, "Government Intervention in Rail

road Disputes," Monthly Labor Review, p. 17.
“’Northrup, A Critical Reappraisal, p. 6.
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findings. During the above proceedings, and until thirty- 
days after the Emergency Board's findings are published, no 
strike or lockout is allowed. The parties are under no ob
ligation, aside from a possible moral one, to accept the 
recommendations of the Emergency Board.

The National Railroad Adjustment Board (N.R.A.B.) 
was established by the 1934 amendments to the R.L.A. The 
function of this Board is that of settling grievances and 
disputes arising out of contract interpretation within the 
industry.

The 1934 amendments, also provided for the first 
time, a system of safeguards to insure employees the free
dom to freely choose their own employee representatives. 
This system was spelled out in a list of unfair labor 
practices similar to those elaborated later in the Wagner 
Act. Unlike the Wagner Act, however, violation of one or 
more of these practices is punishable by fine and/or a 
jail sentence because the Act defines such violations as 
criminal activities.

In 1936, the Airline Industry was brought com
pletely under the Railway Labor Act, except for the provi
sions pertaining to the National Railroad Adjustment 
Board. Although "it has never been used, the Act does
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provide the National Mediation Board authority to create a 
National Air Transport Board"^ (N.A.T.B.) if the need for
one should arise.

Congress amended the Railway Labor Act again in 
1951 to allow the checkoff and other union security provi
sions to be negotiated into collectively bargained con
tracts .

The last major provision in the Railway Labor Act 
is one which states that the taxpayer will support arbi
tration of grievances in the Railway Industry with his tax 
dollars. This fact is very significant when it is fully 
realized that it costs local unions nothing and national 
unions and carriers only the salaries of their representa
tives to the arbitration proceedings to bring a case be
fore the National Railroad Adjustment Board. This means 
that the marginal cost to labor or management of submitting 
cases to the N.R.A.B. is zero. Therefore, if there is the 
slightest chance of winning the case, it is usually sent on 
to arbitration.

6M. T. Farris and R. J. Sampson, Domestic Trans
portation; Practice, Theory and Policy, (Boston, Mass.: 
Houghton Mifflin Company, 1966), p. 127.
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The Railway Labor Act's Record

This section will initially give a general overview 
of the effectiveness of the Railway Labor Act since its 
passage in 1926. It will attempt to explain why, in the 
opinion of some experts, the law has evolved from being 
very effective to almost completely ineffective. The 
second through fourth sub-divisions will analyze each of 
the procedural steps to solving a labor dispute as spelled 
out in the R. L .A. The last sub-division will explain why 
the use of "ad hoc" legislation has become almost essen
tial to end any rail strike of consequence which is of 
either national or regional scope. For the purposes of 
this paper, a strike of consequence will be defined as one 
which results in an unemployment rate of 6 per cent or more 
for the nation as a whole (national) or for a particular 
region such as Northeast or Midwest (regional).

General Overview. At first, the Railway Labor Act 
did the job it was designed to do (that of encouraging the 
peaceful negotiation to conclusion of labor contracts) in 
a very effective manner. However, with the passage of 
time, this situation changed to the point where now the Act



is simply considered by some as a prelude to any sincere 
bargaining. A Presidential Emergency Board explained how 
it felt collective bargaining was conducted in at least 
one specific instance in the Railway Industry as follows:

It seems to us that the parties have assumed from 
the start that this dispute would eventually be brought 
to a Presidential Emergency Board, that bargaining was 
futile prior to creation of such a board, and that the 
procedures of the National Mediation Board were little 
more than hurdles to be cleared. Indeed we suspect 
that in some minds, at least, the assumption has gone 
further than that and even the procedures of the 
Board have been considered merely a barrier to be 
cleared before the real test comes and it is dis
covered where as an alternative to a nationwide rail
road stoppage, Congress will intervene and provide ma
chinery for final settlement.7

In 1970, Secretary of Labor Hodgson expressed his 
feelings on how well the Railway Labor Act worked when he 
says: "Every time we face a crisis in the Transportation
Industry you can trace it back to the operation of the

gR.L.A." Secretary Hodgson goes on to say this is because 
of the "lengthy delays and constant procrastination, in 
the fact that there is no clear way of getting effective,

7 "Railroad Bargaining," Monthly Labor Review, 
(Washington: Government Printing Office, January, 1970),
p. 2.

g"Changes Ahead in Washington's Labor Policy," 
Nations Business, (September, 1970), p. 69.
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forceful collective bargaining going."
It is now time to examine how effectively the Rail

way Labor Act has accomplished its primary mission of pro
tecting the public interest by encouraging peaceful nego
tiation and settlement of labor disputes in the Railway 
Industry. Some writers feel that for a period of time 
after the Act's passage it accomplished its mission, but 
then things changed due to supposedly too much Presiden
tial intervention in any crisis, no matter how serious.
As one source explains:

President Franklin D. Roosevelt is generally 
blamed for the start to the Railway Labor Act's de
cline. Before Roosevelt, Emergency Boards were sel
dom appointed: they were a weapon of last resort and 
the National Mediation Board had the parties' atten
tion and respect. But when Roosevelt began appointing 
Emergency Boards in almost every dispute, the role of 
the National Mediation Board lost both prestige and 
respect.

Now the Board has become somewhat of a deadened 
office in the Federal Government, required by law to 
have no more than two of its members from the party 
that has control of J^e White House, the Board is 
usually inefficient.

The above quotation, in the last paragraph, sug
gests that the Board is, by its very nature, politically 9 *

9Ibid.
Push for New Strike Law," Business Week, 

(September 6, 1969), pp. 45-6.
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oriented and, as a result, is handicapped to some extent. 
This handicap is the result of the party affiliation that 
the appointees to the Board are required to have. These 
affiliations will almost surely affect how an individual 
views and comes to a decision in a labor dispute.

Mediation. Mediation is the art, whereby "a third 
party intervenes between the principal parties in a conflict 
in order to promote reconciliation, settlement, or compro
mise to the dispute."'*""*" Under the Railway Labor Act, medi
ation was designed to be used as a substitute for the 
strike or lockout in the event a labor dispute could not 
be settled by the principals to the dispute themselves.

In place of the strike is a system of programmed 
delays and mediation which it was hoped would end in 
a voluntary agreement.

Unfortunately delays and mediation are imperfect 
strike substitutes and so in general they have failed 
to resolve the conflicts which caused the disputes and 
have greatly hampered the introduction of change. As 
a result, industrial relations in the Railroad Indus
try has never become the efficient problem-solving in
stitution which it has in many other situations.

As the latter part of the above quotation states, * 12

"*""*"Northrup, "A Critical Reappraisal," p. 23.
12John G. Kilgour, "Alternatives to the R.L.A.: 

An Appraisal," Industrial and Labor Relations Review, 
(October, 1971), p. 82.



11

under the Railway Labor Act, mediation, unfortunately, has 
not been a very useful tool with which to settle disputes. 
One of the principal reasons for this situation is the 
fact that the union's representatives to the mediation pro
ceedings have never had any authority to make decisions 
which would be binding upon its members. The reason this 
situation exists is that union locals are reluctant to give 
this power to anyone but their membership, possibly for 
fear of betrayal by their representatives. A National 
Mediation Board report finds one of the chief difficulties 
with mediation negotiations under the R.L.A. is that:

Mediation cannot proceed in an orderly fashion if 
the designated representatives do not have the author
ity to finally decide issues as the dispute is 
handled. The Board has a reasonable right to expect 
that the representatives designated by the parties to 
negotiate through the mediator will have full author
ity to execute an agreement when one is reached through 
mediatory efforts.^

Another reason the mediation procedures under the 
Railway Labor Act lack effectiveness in settling contract 
negotiation disputes is the apparent lack of interest on 
the part of both labor and management to settle the dis
pute before government intervention becomes necessary. *

1 OGus Welty, "Labor: Another Legislated Agree- 
' Railway Age, January 25, 1971, pp. 47-8.ment?
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This lack of interest in negotiating a settlement before 
government intervention is reflected in the research find
ing of a Presidential Emergency Board:

While we do not have detailed information, we 
gather from the parties that between November 1968, 
when notices were filed, and October 1969 when the 
nation was threatened by strikes and retaliatory lock
outs . . . the parties met to discuss the issues on 
only a few occasions, and the total time they spent in 
face-to-face bargaining amounts to less than fifteen 
hours.

This would certainly seem to indicate, even to the 
casual observer, that the parties to the negotiations 
placed very little value negotiating before intervention. 
The reason for this lack of interest is pointed out by 
many authorities when they explain that the type of pre
paration that must be done before a contract can be effec
tively negotiated, is quite different from that which must 
be done in anticipation of presenting a case to a Presi
dential Emergency Board.

Voluntary Arbitration. If the mediation proceed
ings are not accomplishing anything and if, in the opinion 
of the Mediation Board, nothing is likely to be accom- 14

14Michael Cimini, "Government Intervention in Rail
road Disputes," Monthly Labor Review, p. 17.
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plished, the Board is then charged with the responsibility 
of attempting to convince both parties to submit the dis
pute to an arbitration board on a voluntary basis. This 
approach to contract dispute settlement also has a very 
disappointing record. As early as 1941, a formal censure 
of the parties' tendency to decline arbitration was record
ed by the Board and reiterated ever since in the Board's 
Annual Report.

The Board has always felt that arbitration should 
be used by the parties more frequently in disposing of 
disputes which have not been settled in mediation.
. . . Up until the 1950's, the carriers were inclined 
to reject the offer of arbitration; but since then, 
the unions ‘have usually refused the offer.

In reviewing the record of the Board over the last 
two decades, it is found that not even in a single in
stance has an Arbitration Board been allowed to render a 
final decision since, under the voluntary arbitration 
agreement, both parties must agree to submit the dispute 
to a third party before such a procedure can be under
taken . After the suggestion of voluntary arbitration has 
been rejected by either or both of the parties to the dis- 15 *

15Thirty-Fourth Annual Report on the National 
Mediation Board, (For Fiscal Year Ending June 30, 1968), 
pp. 23-4.
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pute, "both parties must maintain the status quo— no strike 
or lockout action--thirty days from the time of rejec
tion. "16 After thirty days, the unions are legally free to 
strike or the carriers to engage in a lockout of their em
ployees. During this thirty day interim period, an Emer
gency Board may be established under Section 10 of the 
R.L.A. This action is taken if, in the opinion of the Na
tional Mediation Board, the possibility of a strike arising 
out of the unresolved dispute "threatens to substantially 
interrupt interstate commerce to a degree such as to de
prive a section of the country of essential transportation 

17service." If such is the case, the Board notifies the 
President of this opinion and, if he agrees, he may "as a 
last resort under the Railway Labor Act establish an Emer
gency Board to examine the nature of the issues and make

18recommendations concerning the dispute." Appointment of 
such a board automatically extends the no-strike, no lock
out, provisions another sixty days. * 18

"*~6Michael H. Cimini, "Emergency Boards in the Air
line Industry," Monthly Labor Review, (July, 1970), p. 61.

"*"7Ibid. , p. 63.
18Railway Labor Act, Section 10*45 U.S.C., Section

160.
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Emergency Boards. Emergency Boards were effective 
in accomplishing their objective of assuring the continuous 
flow of goods through the nation's transportation system 
for a period of time after the passage of the Railway Labor 
Act, but now such is not the case. It now seems that, be
cause the recommendations of the Emergency Board are not 
binding on either party, the Board's recommendations "serve 
as a floor from which to bargain for more favorable terms,
usually after strike threats and/or executive interven- 

19tion." The same view is given by Secretary of Labor
Hodgson, when he said: "The report of neutrals purports
to be appropriate settlement terms, but instead, their re-

20port becomes the take-off point for bargaining."
The real failure of the R.L.A., with respect to the 

operations of Presidential Emergency Boards, seem to de
rive from the fact that while the right to strike or lock
out is not taken away from the individual parties, as a 
matter of public policy, it was assumed that public pres
sures would insure that they wouldn't occur. This assump- * *

"^Michael Cimini, "Government Intervention in Rail
road Disputes: Review of 20 Years," Monthly Labor Review, 
(December, 1971), pp. 28-9.

d . Hodgson, "Updating the Law," New York 
Times, February 1, 1972, p. 37.
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tion was thought to be a valid one because it was assumed 
that if there was full disclosure of all sides to an is
sue, this would create public pressure which would force 
both sides to accept a "just and equitable settlement" as 
defined by the Emergency Board.

The framers of the Act anticipated that both par
ties would be extremely reluctant to reject a report 
unless it were so inequitable || to be almost beyond 
the limits of human endurance.

This assumption appears in error as an examination 
of the record suggests.

As early as 1951, the Board recognized the increas
ing predisposition of the unions to reject Emergency 
Board recommendations, an action contrary to the anti
cipated operation of the Act. To explain this tendency, 
the Board argued that the complicated and technical is
sues precipitating these disputes were given little 
publicity and beyond that they were somewhat incompre
hensible to the public.^

Another possible reason why Emergency Boards are no 
longer effective as they once were in bringing about a 
settlement to a labor dispute is that they are too often 
used without regard to how serious the threatened work 
stoppage would be. 21 *

21Jacob J. Kaufman, "Emergency Boards Under the Rail
way Labor Act," Labor Law Journal, (December, 1958), p. 912.

2 2Seventeenth Annual Report of the National Media
tion Board for the Fiscal Year Ended June 30, 1957, p. 33.



17

. . . the occurrence of imminent work stoppages has 
been extremely high. Consequently, it appears that the 
effectiveness of the Emergency Board procedures as a 
last resort has been reduced and the parties have in
tegrated thisprocedure into their collective bargain
ing strategy.

The above quotation is further supported by the 
argument that the Board has pursued a policy of almost 
routinely notifying the President of any dispute which re
mains unsettled after it has intervened; the only criterion 
for such notification being the fact that a work stoppage 
was imminent. It should be realized, in the above context, 
that the unions involved as a matter of procedure set a 
strike date whenever an impasse is reached in negotiations 
and so this puts intense pressure on the Emergency Board to 
notify the President of a possible work stoppage.

Finally, the last major criticism of how Emergency 
Boards have been employed under the Railway Labor Act con
cerns the speculation that the Federal Government through 
the activities of the Executive Branch, has in the past 
been all too eager to step in and take action in an actual 
or threatened work stoppage, not because it would promote 
the common good but rather because it was felt to be poli- 23

23 . . ■C i m x m ,
Disputes," p. 59.

Government Intervention in Railroad
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tically expedient to do so.
. . . for sometimes placing political expediency be
fore the intent and spirit of the Act by offering the 
"good offices" of the Labor Department or the White 
House, they say, the Government may have at times^gre- 
cipitated the very disputes they sought to avoid.

Even with all of the above reasons to criticize the 
Railway Labor Act's record in employing the provisions for 
Emergency Boards placed firmly in mind, it should be real
ized that these same Boards have had limited success in ac
complishing the goal of promoting the common good. Even when 
the Boards were not successful in reconciling the parties' 
disputes they did help narrow down the "scope of the dis
pute so that the parties were able to effect a settlement in

25less time and with less interruption of . . . service."
In no case did the parties completely repudiate the 

Emergency Board's recommendations or reach a settlement 
entirely outside of those suggestions. . . . The
Board's recommendations served as a basis for eventual 
agreements. . . .

Once the Board has made its recommendations as to 
how to solve the dispute, and a period of eighty days has 
passed since this recommendation has been filed, a strike

24Ibid., p . 30.
25Ibid.
26Ibid., p . 64.



or lockout becomes legal again. The instant the sixty day 
injunction expires, the government has exhausted all its 
safeguards against a strike or lockout under the R.L.A., 
unless they ask for and obtain a renewed injunction from 
the courts. However, any realistic appraisal of labor dis
pute settlement in the Railway Industry must recognize that 
the process does not stop there. The process includes 
steps beyond mediation and voluntary arbitration. Further
more , these steps have been and will continue to be used 
when it is determined that a strike could cause great dam
age to the economy of the entire country or a large section 
of it.

Ad Hoc Legislation.
In most situations where the strike has been effec

tively denied, one or both of the parties will think 
they stand to gain more or lose less if they refuse to 
compromise. In such a situation one would expect each 
side to work the system to their fullest advantage. A
negotiator who did less for his constituents would and27should be replaced.

The ideas presented in the above quotation explain why Con
gress has found it necessary to intervene in National Rail- 27

27John G. Kilgour, "Alternatives to the Railway 
Labor Act: An Appraisal," Industrial and Labor Relations 
Review, (October, 1971), pp. 80-1.
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road Emergency disputes and settle them, at least tempo
rarily, by means of ad hoc legislation of five occasions 
since 1963. The reason Congress has had to intervene is 
that the more important rail labor disputes are almost al
ways forced to the full extent of the Railway Labor Act's 
procedures, whereas, in those industries where a success
ful industrial relations system is at work, the strike or 
lockout, or threat of a strike or lockout, acts as a termi
nal step in the dispute settlement procedure.

It is the right to strike and the reciprocal 
right to take a strike which usually induces agree
ment before a work stoppage occurs and in the process 
tends to minimize the number of actual disruptions.
In addition to its self-limiting function, the pre
rogative to withhold labor or employment tends to 
force the resolution of conflict. . .

In almost any other industry one would care to examine, the 
bargaining process usually results in a peaceful settlement. 
However, in the Transportation Industry, a third party in 
the form of Congress, often times has been called upon to 
work out a contract, the terms of which are then imposed on 
the original parties; thus the collective bargaining pro
cess, as most people think of it, is destroyed and replaced 
by a form of compulsory arbitration. This is paradoxically

28Ibid., p . 81.
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what both union and management say they fear most.

Four Main Proposals Before Congress.

In the preceding section, the numerous downfalls 
of The Railway Labor Act, as they have emerged over the 
years, were examined. This section will evaluate the four 
main legislative proposals now being considered by Congress 
to replace the outdated Railway Labor Act. It should be 
noted that all of these proposals (except the one backed by 
labor) would significantly increase the amount of power the 
Federal Government would have in regulating strikes whose 
scope is either national or regional in coverage. The four 
proposals (Nixon's, Labor's, Management's, and Javit's) 
will be listed below, with an enumeration and evaluation of 
the main points of each. This evaluation will attempt to 
look at each bill from both sides; i.e., its supporters' 
and opponents' viewpoints.

President Nixon's Proposal. The proposal which has 
probably had the most attention in the last few years was 
first offered by the Nixon Administration early in 1969. 
This proposal, although reintroduced for Congressional
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consideration in the each succeeding years, has yet to be 
given any serious consideration by the Houses of Congress.

The Nixon Administration's Bill is unique from the 
others in that it would provide the President of the United 
States with three alternative means of handling a labor 
dispute when collective bargaining breaks down in the 
Transportation Industry. These three options would allow 
the President to choose one of the following courses of 
action:

(1) Extend the Taft-Hartley Acts eighty days 
cooling off period another thirty days for a new cool
ing off period lasting 110 days. This new cooling off 
period is to be contrasted with that of the present 
sixty days allowed for under the Railway Labor Act. 
During the time period, no strike or lockout would be 
permitted.

(2) Designating certain railway services as being 
indispensable to the nation's health and safety, there
by ordering the partial operation of certain parts of 
the struck industry. This order could continue for up 
to six months during which time the major part of the 
strike would be allowed to continue.

(3) After determining that the parties to the dis
pute cannot by themselves resolve their areas of con
troversy, direct both parties to submit two final of
fers containing terms of settlement to the Secretary 
of Labor within three days of such a determination.
The parties would then be given five days to work out 
an agreement by themselves. If none was reached, a 
neutral, threeman "final offer selector" Board would 
be named by the parties, or if they found they could 
not agree on who should be on the panel, by the Presi
dent. This group would then, after careful delibera
tion, pick one of the offers as being the fairest to
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all concerned and this offer would then become the 
terms of a final binding settlement. The most perti
nent fact is that the panel would not change or com
promise the terms spelled out in any of the offers nor 
to impose a settlement on the basis of progress made 
during the mediation period.̂

Aside from the above list of specific provisions 
Nixon wants in his new labor law (named the Public Interest 
Protection Act), he also wants to scrap completely all the 
emergency procedures of the Railway Labor Act. The expand
ed list of emergency procedures would come under the Taft- 
Hartley Act, "and apply to national emergency disputes in 
the Railroad, Airline, Maritime, Longshore, and Trucking 
Industries."J This would leave the Railway Labor Act no 
more than a minor law covering specific transportation prob
lems such as the determination of jurisdictional disputes 
between unions. Most of the functions of the National 
Mediation Board would be transferred to the Federal Media
tion and Conciliation Service and the National Labor Rela
tions Board which presently handle similar activities under 
the Taft-Hartley Act. 29 30

29Kilgour, "Alternatives to the Railway Labor 
Act," p. 84.

30Emergency Disputes," Monthly Labor Review, (April, 
1970), p. 2.
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Although the Nixon administration has argued very 
hard and effectively for this bill, it still has opponents 
to it. Most of the argument concerning the bill is 
directed to the third point enumerated above and so it 
will be examined first. In the following quotation, Nixon 
attempts to explain why he feels this alternative is neces
sary to the future successful operation of the proposed law:

Unlike arbitration— it would also provide a strong 
incentive for labor and management to reach their own 
accommodation at an early stage in the bargaining.
When arbitration is the ultimate recourse, the dispu- 
tents will compete to stake out the strongest bargaining 
position, one which will put them at the greatest ad
vantage when a third party tries to "split the differ
ence." But when final offer selection is the ultimate 
recourse, the disputants will compete to make the most 
reasonable and realistic final offer, one which will 
have the best chance to win the panel's endorsement.

Rather than pulling apart, the disputants would be 
encouraged to come together. Neither could afford to 
remain in an intransigent or extreme position.

The most powerful opponent of the third alternative 
is the A.F.L.-C.I.O., headed by George Meany. Mr. Meany, 
in an article published in the New York Times, explains his 
organization's position as follows:

The A.F.L. - C.I.O. is opposed to compulsory arbi
tration in any form, at any time, for any reason. . . .
I don't like strikes and I don't know a single union 
leader who does. But free workers— if they are to be

31Ibid.
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free— must have the right to strike. Anything less is 
an abridgement of individual freedom.^

The pros and cons on the second point (limited rail 
service) are as follows. The supporters contend that this 
approach to transportation labor dispute settlement is 
needed because it would not only allow a strike to take 
place, but at the same time, would insure that the "indis
pensable" services to the nation's health would continue 
unimpeded.

Transportation management forms the core of the op
position to this aspect of the bill reasoning that if a 
strike or lockout isn't complete it will be ineffective, 
at least from their point of view. They reason this way: 
when an operation is running most of the costs are fixed 
no matter at what level the operation's running. This 
means if only the essential services are being given their 
total costs are going to be very high relative to total 
revenues possibly giving them deficit operations. At the 
same time, some of their employees are going to be drawing 
a wage, which defeats the economic purpose of a strike or 
lockout, again from their point of view.

3 2George Meany, "Government Through Gimmicks," New 
York Times, (February 8, 1972), p. 33.
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The first point, that of lengthening the cooling 
off period to 110 days, isn't really opposed by any or
ganized group. This is because, it is felt by many, the 
provision will do little to change the current situation.
If both parties are of a mind to remain firm on a certain 
demand or set of demands, it won't matter to them how long 
the law provides for the invoking of injunctions, they will 
go out on strike or institute a lockout at the end of this 
period.

Lastly, there is the objection that this law will 
be no more effective than the current Railway Labor Act; 
and, this might be the case, if the parties to the labor 
negotiations don't change their attitudes towards the col
lective bargaining process. This is because, "It seems to
be a fact that as long as government machinery to settle

33disputes exists, it will be used. . . . "  and it is as
sumed this would not be in the best interest of an effi
ciently functioning labor act. However, it must be re
alized that such does not have to be the case. If the 
parties to the labor negotiations can be enlightened to 
the point where they can see that it is to their own self
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interests to settle their quarrels by themselves without 
outside interference, the effectiveness of the new labor 
law would be greatly improved. Any student of law will 
recognize fully that the preceding argument could be used 
in support of any new legislation, as it could be in evalu
ating the three remaining proposals.

Management's Plan. Of the remaining three sug
gested forms for new transportation labor legislation, man
agement's proposal most closely resembles the one advanced 
by the Nixon administration. This plan is being advanced 
by the Association of American Railroads, the Air Trans
port Association, and the National Railway Labor Confer
ence. This proposal would preserve, but amend, the Railway 
Labor Act for settlement of transportation disputes.

It is designed primarily to eliminate the weakness 
of no final decision as the act now stands. But . . . 
it is pointed out, such Presidential action would be 
taken only if it is found that a national emergency 
exists.

A dispute involving only one, or small group of 
carriers, could not be categorized as a potential 
threat to the nation's health and safety. . . .^

In such a situation this law would not be called upon to

^Laurence Doty, "Carriers Push New Labor Law," 
Aviation Week, (May 31, 1971), p. 40.
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settle the dispute.
Management's plan says if the President should de

termine that a strike of emergency proportions is 
threatening, the Secretaries of Labor, Commerce, and Trans
portation would select one of the following alternative 
courses of action:

(1) Choose to do nothing, leaving the parties to 
a test of economic strength.

(2) Assign a fact finding panel to the case, which 
would then make the facts public and suggest non
binding recommendations to resolve the dispute.

(3) Create a panel to make a choice between the 
final offers of the parties which would be binding 
upon all concerned.

(4) Re|gr the dispute to a panel for binding ar
bitration.

Here again we have a proposal based on the arsenal 
of weapons approach to the solution of labor disputes. The 
first two alternatives are basically unchanged from the 
existing Railway Labor Act, and so should be expected to 
be no more effective in solving labor disputes than it has 
been. The third alternative is the same as the third al
ternative in Nixon's proposal, and so, the same arguments,

^ Congressional Quarterly 1971 Vol. XXVIII, 
"Transportation Disputes," (Washington, D. C.: Government 
Printing Office, 1972), p. 172.
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pro and con, would apply here as they did in his proposal. 
The fourth option is compulsory arbitration, which or
ganized labor absolutely detests:

. . . Under a system of compulsory arbitration an ar
bitration panel or court would make the final deter
mination on contract provisions. This would be irre
concilable with the freedom to form such contracts 
through the process of concession and compromise.^

No matter how true the above quotation is, it should be re
alized that organized labor might be forced to tolerate 
just such a situation if public opinion should turn on them 
because of their apparent lack of concern for the public 
welfare when they engage in some of their strike activities.

What management appears to want is a method to 
change the ancient work rules, under which the transporta
tion industry, especially the Railway system, must labor 
and, at the same time, reduce the number of strikes in the 
industry. Labor also has proposed a bill which it hopes 
would bring an end to, or at least a reduction in, the num
ber of strikes and lockouts in the Transportation Industry.

Labor-Backed Proposal. Harrison A. Williams, Jr.

"^Kurt Braun, "Labor Disputes and Their Settle
ment1, p. 49.
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(Dem., N.J.) introduced in the Senate, and a companion 
measure offered in the House of Representatives by Harvey 
0. Staggers, which has the support of the A.F.L. - C.I.O., 
in February, 1972. This bill was offered not as a replace
ment for, but as an amendment to, the Railway Labor Act.

This proposal would allow a union to engage in a 
selective strike "as long as such a strike did not cover
more than three carriers in any one of the nation's

• 37Eastern, Western, or Southern regions." At the same 
time, this bill would deny the right of carriers to engage 
in a lockout of its employees thus, in effect taking man
agement's traditional economic power away from them— wages 
denied to employees during a lockout. The result of such 
an action probably would allow the unions to dictate what
ever terms they wanted into the labor contracts.

An additional restriction would be imposed on the
amount of service that could be struck in any one region—

3 8"not more than 40% of the revenue ton-mile of traffic."
The problem with this suggestion is that of determining 37

37Congressional Quarterly, "Transportation Dis
putes," p. 173.

38Ibid.
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which industries and which company's goods would be shipped 
and which ones would not be. Further, who would do the de
ciding and what kinds of political and economical influ
ence would this person or persons be subject to. All of 
these are problem areas which will have to have decision 
guidelines spelled in some part in order to make the law 
workable.

Javit's Bill. Senator Jacob Javits (Rep., N.Y.), 
has also introduced legislation which would settle disputes 
in the Transportation Industry. The Javit's Bill would be 
completely comprehensive; that is, it would apply to all in
dustries and would deal with disputes of both national and 
regional proportions.

Under the Javit1s Bill, the President would have the 
authority to invoke all the traditional options used to re
solve labor disputes: fact-finding, mediation, injunctions, 
and arbitration, in addition to the new "final offer selec
tion" method.

The main criticism of the Javit's approach is that 
it, very possibly, is too comprehensive in scope. Granted 
there are some industries (Transportation, Steel, Auto
making) upon which this country's economy is based; but at
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the same time there are others which don't matter as much 
(drive-in food stands, hat-makers, etc.). It would seem 
that an approach to lawmaking which uses a sledge hammer 
instead of a fly swatter to kill a fly would not be in the 
best interest of the public.

Need for Regulation of the Transportation Industry by Sectors

This paper has addressed two points thus far: (1)
it has explained and evaluated the Railway Labor Act, and 
other forms of Federal Government intervention, as they 
work today in regards to the Transportation Industry, spe
cifically the railroads and airlines. (2) it has examined, 
in some detail, the four main proposals in Congress which 
are designed to alter the methods used to settle labor dis
putes. Now we will examine the possible effects a strike 
in an individual sector of the Transportation Industry 
could have on the nation's economy.

For the purposes of this paper, if we find that, say, 
a strike on the nation's railroads could severely cripple, 
as determined by the President, the nation's economy, we 
will conclude that it is in the best interest of the public
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to regulate the parties involved right to engage in strikes 
and/or lockouts. We will now begin a sequential examina
tion of the importance to the nation's economy of the fol
lowing sectors of the Transportation Industry: Railroads, 
Longshore, Trucking, Airline, and Ocean Transportation. It 
should be noted here that the Maritime Industry has been 
broken down into two sectors (Longshore and Ocean Trans
portation) . While this distinction is clear on paper, it 
must be realized that it is very hard to draw a line be
tween the two in the practical world. For this reason, 
care should be taken in attempting to follow the following 
analysis.

Railway Industry. The Federal Government has long
recognized the importance of railway labor peace, to not
only this nation's entire economy, but also to individual
sections of the economy. In 1866, the Supreme Court ruled
in the Wabash Case that "only the Federal Government, not
the states, had the right to regulate interstate com- 

39merce." Congress, in a series of legislative moves tried 

3 9"The Evaluation of Federal Regulation of Inter 
state Rates: The Shreveport Rate Cases," Harvard Law Re
view, XXVIII (November, 1941), p. 39.
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to fill this vacuum as evidenced in such laws as the
'Erdman Act1 "which made discrimination against union

40activity on the railroads a crime in 1898." Then came 
the Railway Labor Act of 1926 and its various amendments 
down through the years. This Act, as we have found, is 
largely responsible for the troubles the nation's rail
roads face today, for example, the various wage demands of 
some railway unions.

The Brotherhood of Railroad Signalmen went out on 
strike in May of 1971, taking with them all other unionized 
railway workers, "demanding a 54 per cent pay increase over 
a six month period, considerably more than recent settle
ments with other rail unions, which ran a 42 per cent over

41forty-two months." It should be recognized here that 
this union comprised only 2 per cent of all railroad work
ers, yet it had the power to completely paralyze the na
tion' s rail system.

A decade or more ago this wage demand might have 
been met without much resistance from the railroads, but * 41

^ " A  Slave to Management," Wall Street Journal 
(July 30, 1971), p. 6.

41"Arrogance of Power," Wall Street Journal, (May 
18, 1971), p. 20.
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now the circumstances have changed so much that railway man
agement can no longer give in so easily.

The reason why labor and management have confronted 
each other so often since the early '50's is that the 
industries financial condition had and has deteriorated 
so much that it no longer felt it could give in to the 
union demands.

This leads to another problem in the railway in
dustry: Congress. When Congress is called on to pass
emergency legislation, it usually does so immediately, but 
not in the complete package asked for.

One of the main things troubling the railroads in 
recent times is the fact that they have been approving 
the National Mediation Board's proposed wage settle
ments— huge as they are— but Congress has not helped 
to get work rule change^alsc recommended by the Na
tional Mediation Board.

Because of such ad hoc legislation, the Railway In
dustry must continue to work under antiquated work rules 
which do not allow for the use of the most efficient tech
nology possible, therefore resulting in higher costs to the 
industry, which are ultimately passed on to the consumer.

From the foregoing, one should not automatically 42 43

42"A Slave to Management," Wall Street Journal, 
(July 30, 1971) , p. 6.

43"Roundhouse on Railroads," Wall Street Journal, 
(January 11, 1971), p. 10.
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conclude that all rail strikes will necessarily cause a
national emergency. "There are numerous railroads, which
because of their small size, remote location, or the
existence or parallel lines may, from the national view-

44point, be struck safely.” However, these lines do not 
and cannot set the pace for labor settlements in the indus
try. Important negotiations on major issues almost always 
take place first on the national level.

. . . The larger and more important carriers bargain
ing nationally through the National Railway Labor Con
ference (N.R.L.C.) set the pattern for the industry, 
it would be meaningless to allow strikes only where 
they are impotent nuisances and not allow^hem where 
they can influence collective bargaining.

However, even a strike against a relatively small 
carrier cannot be ignored completely because even it can 
cause severe dislocations to the economy of a particular 
area or locality.

Perhaps the best way to conclude this analysis on 
the importance of the Railway Industry to the entire econ
omy would be to use the impact of numbers. Below are two 
quotes, one by Gus Welty and the second one by President 44 45

44"Alternatives to the Railway Labor Act: An Ap
praisal," Industrial and Labor Relations Review (October, 
1971), p. 72.

45Ibid., p. 73.
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Nixon, on why they feel the Railway Industry is so im
portant:

. . . Railroads (as part of the 41 per cent of inter
city freight tonnage they account for) handle 40 per 
cent of meat and dairy products, 74 per cent of the 
canned goods, 71 per cent of household appliances, 76 
per cent of automobiles and auto parts, 78 per cent of 
lumber and wood products, 40 per cent of furniture, 63 
per cent of chemicals, 68 per cent of primary metal ^  
products, and 86 per cent of pulp and paper traffic.

Welty quotes President Nixon as saying:
In the case of a nation-wide strike, a week's walk

out would result in losses to economic output repre
senting 5.8 per cent of the total G.N.P. In a strike 
lasting eight weeks, the loss to economic output could 
rise to as high as 24 per cent of G.N.P. Unemployment 
would jump to 8.4 per cent (excluding rail workers) by 
the second week of a strike and move up to 22.1 per 
cent by the eighth week.

Longshore. In this paper, longshoring is consider
ed to be that activity in which ships are loaded and un
loaded at our nation's ports. In the Longshore Industry, 
there is no precise way to evaluate whether the Federal 
Government should try and increase its control over strikes. 
A look at history shows that since World War II, dock dis
putes have had a pattern of out-lasting, on numerous occa- 46 47

46Gus Welty, "Labor: Another Legislated Agreement," 
Railway Age, January 25, 1971, p. 48.

47Ibid., p. 48.
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sions, the Taft-Hartley injunctions which have been in
voked, with the upshot being that the resulting strikes 
often times had to be settled by White House intervention. 
This suggests that the Taft-Hartley Act has been ineffec
tive in settling dock strikes. With this in mind, the 
Nixon Administration set about the task of finding a 
measure against which to gauge the effects of a prolonged 
dock shut-down.

In 1969, Secretary of Labor George Schultz, ap
pointed a task force to find a way of gauging the impact 
on the economy of past dock strikes. This task force, 
after an extensive study, indicated in part that there were 
no long-lasting effects on the economy from the three dock 
strikes it studied, all of which had occurred since 1960.
An excerpt of these studies conclusion stated:

In general, United States foreign trade patterns, 
during and after these three strikes, failed to reveal 
any long run effects which could be directly attribut
ed to the strikes. The strikes had no visible impact 
on the economy as a whole--Industrial production, re
tail sales, national income or total employment.

None of the three strikes appears to have caused 
any lasting unfavorable sh^gts in the basic trends of 
either exports or imports. 48

48"Impact of Longshore Strikes on the National 
Economy," Monthly Labor Review, (March, 1970), p. 51.
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Near the end of the report, however, the task 
force appeared to he hedging when they wrote, in regards 
to agricultural exports:

. . . are normally sold on a strictly competitive 
basis involving price and delivery schedules. In
ability to make delivery during strikes is reported 
to have caused significant losses of specific sales 
by the United States, but not any appreciable loss of 
ability to repene^jrate the market once delivery again 
becomes possible.

This study would seem to imply that there has been 
very little reason to invoke the Taft-Hartley provisions in 
past dock strikes, as the Executive Branch chose to be in 
all three cases. With the specifics of this study firmly 
in mind, the Nixon Administration attempted to stay out of 
the West Coast Strike of 1971-72, and did so for the first 
100 days. After this period of time, the White House saw 
fit to invoke the Taft-Hartley injunctive processes. The 
question then arises, as to what criteria formed the basis 
of this decision; was it economic, political, social, or 
some combination of the three? The answer to this question 
can only be speculated upon, because only one man knows the 
answer to it (Nixon), and he isn't likely to declare the 
answer publicly, if for no other reason than political con-

49Ibid., p . 52.
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sidérations. So it seems we are back in the same position 
of a few years ago where the Federal Government feels that, 
for the public good, it will have to step in and stop dock 
strikes of the future.

Even if the study's conclusions on the effects of 
dock strikes are valid today, this situation may change in 
the very near future because of the increasing likelihood 
of a merger between the West coast's International Long
shoremen's and Warehousemen's Union (I.L.W.U.)/ and the 
A.F.L. - C.I.O. union which represents Atlantic and Gulf 
Coast dock workers, the International Longshoremen's Asso
ciation (I.L.A.).

Because the I.L.W.U. and the I.L.A. have the same 
problems and deal with the same employers, Harry 
Bridges, President of the I.L.W.U. renewed proposals 
of a merger of the two Longshore Unions.50

If this merger did take place, cargos could no 
longer be shipped to or from alternate ports on another 
coast. Thus, the impact of a dock strike would be more 
clearly felt than in previous times, and the need for fed
eral regulatory powers over such strikes would be greatly 
increased.

"The Dock Disputes Heat Up Again," Business Week, 
January 1, 1972, p. 27.
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Trucking Industry. "The Trucking Industry is one
of the most important forms of transportation in the United 

51States today." This is important to realize when one is 
starting to analyze the importance of labor dispute settle
ment in the industry. On the labor side of this process 
is the very powerful and relatively militant Teamsters 
Union, which controls, for all practical purposes, all the 
truck and bus drivers in the United States. On the manage
ment side, there are numerous independent operators none of 
which are very large relative to the total industry on a 
national scale. This leads to a situation where when the 
Teamsters make a demand in contract negotiations, it is 
almost always met by the Trucking Management because "not 
one of them has the muscle to hold out alone against the 
Teamster's demands, which often times are exorbitant."

The most obvious solution to this problem is for 
the truck owners to band together and form a Trucking Asso
ciation which would bargain for them at contract time.
This has been accomplished in the form of the Trucking Em-

51"The Truck Strike: A Tightening Vise," Business 
Week, April 25, 1970, p. 35.

52"Truckers' Goals Spark New Worry Over Inflation," 
Business Week, December 27, 1967, p. 62.
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ployees Incorporated (T.E.I.), but, as yet this organiza
tion hasn't solved the problem. This is because, in the 
past, some employers have always felt they would get a 
better deal in the long run, if they negotiated a settle
ment with the Teamsters independent of the T.E.I. When 
this becomes apparent to the T.E.I. supporters, many of 
them become fearful of losing valuable contracts to those 
lines which signed a contract independent of the T.E.I.
When this happens, pressure begins to be applied on the 
T.E.I. negotiators to settle quickly and thus it no longer 
has enough power to pressure the Teamsters into backing 
down on some of their demands.

Another problem which has surfaced in the last 
decade is that even after a contract has been signed, some 
of the more powerful locals around the country refuse to go 
back to work because they feel that they are entitled to a 
larger contract settlement. Such a case occurred in May, 
1970, in the Chicago area; some of the results of this 
strike follow:

. . . .  steel mills rely on trucks to haul 50 per cent 
of the steel. . . .

This situation forced many mills to refuse orders



43

c owhich normally would have been moved by trucks.
As W. A. Rause, Assistant General Traffic Manager of Beth
lehem Steel Corporation said: "We depend on a stream of
trucks to take steel away. We have had to take steps to

54remove truck tonnages from schedules." When such a situ
ation occurs, this presents problems in other industries.

Construction Industry worries are growing "steel 
deliveries can hold up millions of dollars in new 
building." The auto industry also had its problems—  
"American Motors Corp. laid off 8,700 workers in 
Kenosha, Wis., Milwaukee, and Bormpton, Ontario be
cause of shortages of parts normally delivered by 
trucks. Ford Motor laid off 5,900 employees, "Gen
eral Motors also shut down three plants." Each com
pany said workers would return to jobs as soon as
parts inventories could be built up again. 55

Other companies were also feeling the effects of the truck
ing strike.

In Chicago, a 12-company survey indicated that 
25,000 to 50,000 workers faced probable layoffs this 
week. The number in other industries idled by the 
trucking dispute at midweek exceeded the 50,000 esti
mated to directly involved in the strikes and 
lockouts.

53"Shipping Tie-Up Creates Havoc," Iron-Age, 
April 30, 1970, p. 103.

54Ibid,
55,,The Truck Strike a Tightening Vise," Business 

25, 1970, p
Ibid., p. 36.

Week, April 25, 1970, p. 35. 
56
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If these figures were to be applies to a nation-wide strike 
instead of a local strike, the resulting totals in lost 
jobs, lost production, and lost man-hours would be so large 
as to be almost outside the realm of realistic estimation.

Airline Industry. The Airline Industries' size is 
nowhere near that of railroading, longshore or trucking, as 
measured by total dollar sales, but it is still, for other 
reasons, a very important industry to be reckoned with.
The most important of these reasons is the high speed with 
which aircraft can transport people and objects from one 
location to another. Sometimes the speed, as in the case 
of the need for medical personnel or supplies in a disaster 
area, can be so important that human lives actually depend 
upon it and this fact cannot be taken lightly.

Another prominent reason for the importance of the 
Airline Industry is the fact that, since the early 1960's, 
it has carried much of the first-class mail mailed in the 
United States. This means that a large percentage of the 
personal and business letters mailed in the United States 
would not be delivered, in the event of an airline strike, 
with the degree of speed it is now.

For the purposes of this paper, then, the Airline
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Industry is determined to be of sufficient importance to 
warrant the coverage of any new labor legislation covering 
the transportation industry. Such is not the case, how
ever, for the last sector of the Transportation Industry, 
the Maritime Industry.

Maritime Industry. Since World War II, the United 
States Maritime Industry has been "steadily declining in im
portance to the point where in 1970 only between five per
cent and ten per cent of all foreign trade was carried on 

• 57United States Flag ships." The reason for this is that 
for decades few new ships were added by the United States 
Shipping Lines. Then, in 1970, President Nixon signed a 
bill which was to largely subsidize the construction of 300 
new ships. This Act was an attempt to revitalize the 
United States Flag Merchant Marine; if it works the Mari
time Industry might again become an important cog in the 
economy. At present, even if our maritime workers did go 
out on strike, they would probably be hurting themselves 
more than anyone else. With very little difficulty, a very

57John D. Hayes, "U. S. Merchant Marine of 1970,"
The Americana Encyclopedia Annual of 1971, IX, p. 688.
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large percentage of United States Maritime trade could be 
shipped on foreign flagships; thus causing very little 
hardships to the average citizen or company in the United 
States.

Concluding Remarks

This final section will be broken down into two 
sub-sections. The first sub-section will suggest some of 
the problems which will be associated with the passage of 
any proposed new labor law governing the Transportation In
dustry. However, even after recognizing the fact that 
these problems will be hard to overcome, it is felt, they 
will be in time. To support this contention, possible 
circumstances, which could surround the enactment of such 
a bill, will be suggested.

The last sub-section will be devoted to presenting 
the specifics of a new and different legislative proposal, 
which is designed to govern all transportation labor dis
putes except those in the Maritime Industry. This pro
posal, with some changes, is modeled after the Nixon Ad
ministration. Following an enumeration of the specifics



47

of this proposal, a brief explanation of the whys involved 
will be offered.

Possibility for Passage of New Legislation. Part 
of what this paper has attempted to accomplish so far, is 
demonstrate that the present method of handling emergency 
labor disputes beyond the provisions of the Railway Labor 
Act— ad hoc legislation— is far from an ideal situation.
The realization of this fact, however, is not enough. Un
less Congress also decides that these one-shot remedies are 
only pancreas for a deeper-seated illness, the situation 
will not change. Congress will, sooner or later, have to 
face the fact that every time they pass legislation giving 
raises to the union membership which are not really justi
fied, at the same time as refusing to force a change in the 
work rules, they are creating a situation which probably 
results in more harm than good in the long run.

Congress has recognized this obligation to act, 
but its recognition has been limited to single-shot 
actions.

This kind of piecemeal lawmaking damages the insti
tution of free collective bargaining by tempting the 
bargainer holding temporary political advantage to let 
the dispute go to the legislative branch.

Emergencies by definition demand fast action, and
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it is a truism tjjgt hastily passed laws are usually 
inadequate laws.

Some observers think that Congress is forming more 
and more favorable attitudes towards the passage of legis
lation each time they are called on to legislate a one- 
shot resolution of a transportation labor dispute.

The main hope of this or any administration in 
getting a new labor law regarding the Transit Industry 
is that Congress and the public will eventually get 
tired of resolving nationwide rail and other trans
portation stoppages on a case-by-case basis.

Representative James Harvey (Rep. Mich.) has said 
"most members of Congress don't favor the cumbersome 
ad hoc legislative process that had characterized the 
recent history of railroad strikes. We believe that 
national emergency strikes should be settled without 
recourse to congressional intervention."

Unfortunately, the above view is not the most re
alistic one to entertain at present. This is because too 
many men in Congress feel they owe their political careers 
to organized labor and, if they attempt to go against or
ganized labor, they would automatically be ending those 
careers as they feel Wayne Morse did in 1967.

. . . Senator Pell (Dem., R.I.) recalled what happened
to Senator Wayne Morse when he became deeply involved 
in the Johnson Administration's controversial "media-

"President's Power to End Transit Strikes Held 
Not Likely to be Increased This Year," Wall Street Journal. 
(June 14, 1971), p. 2.

59J. D. Hodgson, "Updating the Law," New York 
Times, (February 1, 1972), p. 37.
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tion - to - finality . . ." primarily as a result of 
opposition from one shopcraft union, Morse was de
feated in the following election. "It turned out he 
was negotiating the finality of his own career,"
Pell observed.

From the above quotation, the conclusion should 
not automatically be drawn that the needed new labor 
legislation will never be passed. American history is full 
of instances in which the political viewpoint of this na
tion's population has changed rapidly in a matter of years. 
Examples of such changes in attitudes can be found in such 
things as the Vietnam War, the Anti-polution Issue, and the 
national attitude towards the Communists in China. Such a 
rapid change in attitudes could also come about in regards 
to new transportation labor legislation, if the right set 
of circumstances were to exist. For example, if this 
country were to experience a rash of strikes in the Trans
portation Industry, the general public viewed as being 
senseless, this might force the national politicians to act 
on permanent labor legislation of some type. This is be
cause under 20 per cent of the country's voters are 
unionized; therefore, if the other 80 per cent plus were 
to get hostile enough at such socially irresponsible acts, 
this attitude could be reflected at the polls in the next
election.
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We have just seen how, under the right set of cir
cumstances , new labor legislation governing the Transpor
tation Industry might be passed. With this being the case, 
it becomes imperative that the right proposal be ready and 
waiting to be passed, so that it could immediately take 
advantage of any opportunity which presents itself.

Proposed Legislation. It is felt that the arsenal- 
of-weapons approach, proposed by President Nixon, is the 
best system yet devised to insure the successful settle
ment of labor disputes. It needs one alteration. This 
alteration woiild contain the stipulation that the Presi
dent would be authorized to use all three options— one at 
a time— in any sequence that he felt was necessary instead 
of being limited to the use of only one of the options as 
under the Nixon proposal. All the other specifics, such 
as the options to be available to the President to settle 
a strike and the placing of the Transportation Industry 
under the jurisdiction of the Taft-Hartley Act, would be 
identical to Nixon's proposal.

The first reason why the arsenal-of-weapons approach 
is used, along with authorization to use all the options, is 
that the President is thus given more leeway in which to



make subjective and objective value judgments as to what 
constitutes a national emergency. If for example, the 
President feels that a certain strike or lockout would not 
hurt the national economy (or a region1s economy), he may 
do nothing and simply let the union and management bargain 
collectively until they finalize a contract.

He may also decide that the parties are close enough 
to an agreement that, given a little more time (up to a 
thirty day extension of the cooling-off-period), they will 
work out an agreement collectively.

However, if the President was allowed to use only 
one of the options under the new law, it is feared he 
would be inclined to automatically invoke the final-offer- 
selector to settle the dispute. He would do so because, if 
he chose an alternative course of action and it failed, the 
President would then have to turn to Congress to settle the 
emergency; exactly what he must do now.

Another reason this alternative is felt to be the 
best, is it would be an effective method of ensuring that 
many of the much needed work-rule changes would come about, 
either through the process of collective bargaining or 
through the final-offer-selector process.

Lastly, the use of compulsory arbitration, in any
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form, is said to be detested equally by both labor and man
agement. If this is true, labor and management would each 
be under self-imposed pressures to solve their points of 
conflict through collective bargaining without any outside 
interference; and if outside aid proved to be necessary, 
the third party would not be choosing the terms of the 
contract, rather one of the parties themselves, by offering 
the best complete solution, would be choosing the terms. 
This fact, in itself, should induce the parties to bargain 
hard to come to an agreement by themselves. If that did 
not work, they would try to come up with an agreement which 
would be fair to both sides at the same time, in order that 
their terms would be the ones that are acceptable to all 
concerned.

Whatever the final solution to the transportation 
problem finally entails, it must be remembered that collec
tive bargaining is a dynamic process and so should not al
ways be viewed in terms of what it has meant in the past; 
we need imaginative ideas to solve the problems of the 
future.

It is a flexible evolving institution. It has 
several roles to play. There may be times, however, 
when a third party— be it the public or the govern
ment— must intervene and be represented. But the 
basic approach to collective bargaining should be



We should alwaysopen proamentation no 
be open to new ideas.

^ideology.

gaining
61Eileen B. Hoffman, "Controls or Collective 
Conference Board Record, (August, 1971), p
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