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“To believe your own thought, to believe that what is true for you in
your private heart is true for all men,— that is genius.”*
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I. INTRODUCTION

In the 1918 novel My Ántonia, Willa Cather offered an unusual
portrait of the American experience.  Cather’s method was to present
a central female character through the eyes of a male narrator.  The
narrator, Jim Burden, is a Harvard-educated lawyer in New York for
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“one of the great Western railways.”1 Ántonia Shimerda is a friend
from his childhood in Nebraska during the waning days of the fron-
tier.  Jim tells the story of how Ántonia, the daughter of poor Bohe-
mian homesteaders, survives the suicide of her father and the
disgrace of being an unwed mother to build a life on the land and thus
bear out the “pioneer ideal.”2  Despite their disparate social statuses
and divergent life paths, Jim sees Ántonia as the utmost symbol of
“the country” and “conditions” of his youth.3

In Cather’s words, Ántonia “is the story.”4  Yet it is Jim’s retro-
spective account of their friendship that forms the novel’s content,
making his perspective key to the novel’s meaning.  Indeed, much of
the novel’s fascination has long lived in Jim’s deep, yet somewhat elu-
sive, interest in Ántonia’s life.  As one contemporary critic put it, “[t]he
reader is puzzled to understand why she should mean so much to the
boy Jim Burden.”5

That Jim is a lawyer is a curious facet of his character and of My
Ántonia.  However, its import is mostly unexamined by scholars and
not directly explained by the text.  At first glance, Jim’s life as a law-
yer seems peripheral because he does not discuss his legal work in any
detail.  Scholars who have, in passing, noted this facet of Jim’s charac-
ter argue that Jim’s identity as a railroad corporation lawyer reflects
his interest in exploiting the Western lands that he purportedly loves,
suggesting either a defect in Cather’s moral vision, or that Jim is an
“unreliable” narrator.6  In the latter view, Jim’s interpretation of Án-
tonia’s life is too idealistic to be realistic.  Cather, however, privately
intimated that Jim’s being a lawyer is meant to enhance his credibil-
ity by signifying his sophistication.  This is apparently why we learn

1. WILLA CATHER, MY ÁNTONIA x (1st ed. 1918) [hereinafter ÁNTONIA].
2. See Lloyd Morris, Willa Cather, 219 N. AM. REV. 641, 641 (1924) (describing

pioneer virtues of independence, self-reliance, and perseverance).
3. See ÁNTONIA, supra note 1, at xii.
4. See JAMES WOODRESS, WILLA CATHER: A LITERARY LIFE 285 (1989).
5. WILLA CATHER: THE CONTEMPORARY REVIEWS 80 (Margaret Anne O’Connor ed.,

1st ed. 2009).
6. See Michael Gorman, Jim Burden and the White Man’s Burden, in 6 CATHER

STUDIES, HISTORY, MEMORY AND WAR 29-31 (Stephen Trout ed., 2006) (arguing that the
narrator’s role as legal counsel for the railroad complicates his perspective and that
Cather undermines his interpretation of history); Joseph W. Meeker, Willa Cather: The
Plow and the Pen, in 5 CATHER STUDIES, WILLA CATHER’S ECOLOGICAL IMAGINATION 83,
88 (Susan J. Rosowski ed., 2003) (arguing that the narrator’s role as legal counsel for
the railroad suggests his capacity for “exploitation” of land and that Cather’s work lacks
an “environmental ethic”); Phyllis Frus and Stanley Corkin, Willa Cather’s “Pioneer”
Novels and [Not New, Not Old] Historical Reading, 26 C. LITERATURE, 46 (1999) (argu-
ing that the narrator’s role as legal counsel indicates exploitation for profit and that
Cather “overlooks the oligarchic presences that affected farm life in order to maintain
her romantic assertions”).  For a broader discussion regarding Jim’s narrative reliabil-
ity, see JOAN ACOCELLA, WILLA CATHER AND THE POLITICS OF CRITICISM 41-42 (2000).
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at the outset, in the novel’s introductory chapter, that Jim is a lawyer.
“[T]he introduction had to state the facts that the narrator of the story
is a man of worldly experience,” Cather wrote in a letter, “for only
those who know the world can see the parish as it is.”7

This Article interprets My Ántonia through a jurisprudential lens
in order to bring out and explain the central role that legal ideas and
themes play throughout the novel.  In particular, it argues that the
narrative perspective of My Ántonia depicts an approach to under-
standing the world that influenced legal thought in the late nine-
teenth century, which is when the novel’s narrator studies law at
Harvard, which significantly influenced that era’s jurisprudence.8  On
this reading, My Ántonia portrays a lawyer’s endeavor to discern prin-
ciples of natural law through historical study of the human experi-
ence, a method representative of what modern lawyers call “historical”
jurisprudence or inductive “legal science.”9

In turn, My Ántonia emerges as a literary work that is “worth
analyzing in relation to the concerns of lawyers, judges, and law
professors” for at least two reasons.10  First, it provides a potential
source of background knowledge for lawyers who seek to gain, in Rich-
ard Posner’s words, “empathetic awareness” of that period’s jurispru-
dence.11  That is, My Ántonia can help enrich readers’ understanding
of the ideas that engaged American legal thinkers of the time, as well

7. WILLA CATHER, THE SELECTED LETTERS OF WILLA CATHER 278 (Andrew Jewell
and Janis Stout eds., 2013) [hereinafter LETTERS].  In light of Cather’s description of
Jim’s narrative credibility, this article will primarily seek to rationalize, rather than
challenge, his account.

8. The novel’s time frame is not explicitly stated, but twenty years pass between
Jim leaving for Harvard Law School and his reunion with Ántonia, at which time her
daughter has a Ford automobile, which became relatively accessible after 1908, placing
Jim at law school in the late 1880s or 1890s.  Additionally, Jim suggests that he is a
lawyer by 1908, and the introductory chapter notes that Jim’s wife supports women’s
suffrage, an issue of particular moment toward 1910 and thereafter. See ÁNTONIA, supra
note 1, at x, 340, 370, 400.  For a discussion of Harvard Law School’s role in shaping late
nineteenth-century jurisprudence, see DAVID M. RABBAN, LAW’S HISTORY 373-77, 449-50,
504 (2013).

9. See RABBAN, supra note 8, at 371 (discussing effort in “historical school” of ju-
risprudence to uncover moral laws through induction); Charles L. Barzun, Common
Sense and Legal Science, 90 VA. L. Rev. 1051, 1055 (2004) (describing legal science as
effort to obtain legal knowledge through empirical observation); Stephen A. Siegel, His-
torism in Late-Nineteenth Century Constitutional Thought, 1990 WIS. L. REV. 1431,
1435 (1990) (describing jurisprudence of “historism” as seeking to discern legal princi-
ples through historical study).  In discussing “natural law,” this Article refers to the
tradition of classical writers, Thomas Aquinas and John Locke, reflecting the dominant
strands of natural law thought through the ages.  It is a broad definition that includes
moral principles accessible through and consistent with human reason in light of intrin-
sic human values, and which may also be expressed or experienced in the natural physi-
cal world. See BRIAN BIX, JURISPRUDENCE: THEORY AND CONTEXT 68-69, 73-75 (2012).

10. RICHARD POSNER, LAW AND LITERATURE 545 (3d ed. 2009).
11. Id. at 392-93.
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as of the human context that possibly shaped their ideas.12  Secondly,
the novel’s legal themes have potential to provoke thought and in-
sights about enduring jurisprudential questions.

This Article proceeds in four parts.  Part II discusses Willa
Cather’s connection to relevant nineteenth-century ideas.  Part III
sketches possible legal influences in Cather’s life and literature, in-
cluding her father (who studied law), Louis Brandeis (with whom she
was friends), and Oliver Wendell Holmes Jr. (who expressed strong
admiration for My Ántonia).

Part IV describes how My Ántonia portrays strands of nineteenth-
century thinking commonly associated with that era’s jurisprudence.
One can see three important jurisprudential themes from that period
in the novel: first, the effort to look to history for moral guidance; sec-
ond, the focus on particular cases as empirical material from which to
work out legal principles; and third, the identification of classical lib-
eralism with “principles of progress discovered by human experi-
ence.”13  In this light, Ántonia’s story as told by Jim, which he aptly
keeps in a “legal portfolio,” becomes akin to the main case that Jim
relies on for evidence of truths that he claims to extract from history,
similar to how natural lawyers have often viewed case law as evidence
of general eternal principles.14  The point is to connect My Ántonia
with the intellectual culture in which American legal thought of the
era unfolded, thereby illuminating the novel’s bearing on what

12. See BENJAMIN R. TWISS, LAWYERS AND THE CONSTITUTION 22 (1942) (suggesting
that Thomas McIntyre Cooley’s emphasis on personal liberty and private property
traced back to his “pioneer background,” which entailed “self-reliance” and “individual
effort”).  Cooley played a significant role in identifying constitutional due process as con-
taining a substantive principle that protects individual rights against the state. RAB-

BAN, supra note 8, at 25; see also, ROSCOE POUND, THE SPIRIT OF THE COMMON LAW 129
(1921) (“[T]he insistence upon liberty of contract and the right to pursue a lawful calling
as guaranteed to the individual and beyond the reach of legislation” in the late nine-
teenth century partly resulted “from the feeling . . . of the pioneer that he should be let
alone and that he was ruled best when he was ruled least.”); CHRISTOPHER G. TIEDEMAN,
THE UNWRITTEN CONSTITUTION OF THE UNITED STATES 4-5 (1890) (challenging the legal
positivism of John Austin by arguing that law arguably existed on the American fron-
tier when a murderer or thief was punished “in accordance with the custom of the coun-
try,” notwithstanding the lack of a properly organized government).  Tiedeman is often
treated as helping provide the legal justification for laissez-faire principles relied on by
judges in the late nineteenth century. RABBAN, supra note 8, at 57.

13. ROSCOE POUND, INTERPRETATIONS OF LEGAL HISTORY 9 (1923).  Regarding the
emphasis on cases in the late nineteenth century, see RABBAN, supra note 8, at 373-77
(describing the case method as a shift from the emphasis on teaching from treatises the
legal principles illustrated by cases to teaching from casebooks the induction of legal
principles based on historical study of case law).

14. ÁNTONIA, supra note 1, at xiii; see STEPHEN M. FELDMAN, AMERICAN LEGAL

THOUGHT FROM PREMODERNISM TO POSTMODERNISM 54 (2000).
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Holmes called “[t]he remoter and more general aspects of the law . . .
which give it universal interest.”15

To conclude, this Article offers final reflections on the role of law
in My Ántonia and how the novel depicts law as one of those “perma-
nent aspects of the human condition” that are the perennial focus of
great literature.16

II. CATHER AND THE NINETEENTH-CENTURY MIND

Willa Cather was born into a modest Virginia farming family in
1873 and eventually became one of the twentieth century’s leading lit-
erary figures.17  Before devoting herself to fiction, she wrote journal-
ism, taught Latin and English to high school students, and was an
editor for several years at the New York “muckraking” magazine, Mc-
Clure’s.  Although Cather lived most of her adult life in New York, she
spent her youth in the West.  In the early 1880s, her parents left the
Shenandoah Valley to take up homesteading in Nebraska.  Cather’s
family socialized in prominent Republican circles there,18 and her
early journalism sometimes bore flavors of that upbringing.19

But as a novelist Cather was not especially political, believing
that artists were unlikely to be useful in solving social problems.20

One noted foray into politics came in 1921, when she gave speeches in
Nebraska criticizing “legislation that restricts personal liberty,” in-
cluding state laws that regulated the wrestling matches of “farm boys”
and that criminalized the teaching of foreign languages to children

15. OLIVER WENDELL HOLMES JR., THE PATH OF THE LAW 29 (American Classics
Library ed. 2012) [hereinafter THE PATH OF THE LAW].

16. POSNER, supra note 10, at 30.
17. For an extensive account of Cather’s life and career, see generally WOODRESS,

supra note 4.
18. Cather’s family socialized with former Nebraska Governor Silas Garber and his

wife, and Cather portrayed them both in her 1923 novel, A Lost Lady. See id. at 45;
EDITH LEWIS, WILLA CATHER LIVING 25, 124 (2000).  Her family also knew the family of
Robert E. Moore, a lawyer and Nebraska’s lieutenant governor from 1895 to 1897.
Cather’s father worked for Moore’s financial firm, and Cather was reportedly close to
Moore’s nephew. See WOODRESS, supra note 4, at 69, 124; Helen Cather Southwick,
Memories of Willa Cather in Red Cloud, in WILLA CATHER PIONEER MEMORIAL NEWSLET-

TER 11, 12 (1985); J. STERLING MORTON, 2 ILLUSTRATED HISTORY OF NEBRASKA, 727, 729
(1907).

19. In a profile of William Jennings Bryan, Cather observed, “[h]e is the white ele-
phant of his party, and yet they cannot escape the dominant influence of his personal-
ity.” Willa Cather, The Personal Side of William Jennings Bryan, in 2 THE WORLD AND

THE PARISH 789 (William M. Curtin ed., 1970). See also Willa Cather, The President in
Pittsburgh, in id. at 517-21 (covering President William McKinley’s visit to Pittsburgh);
Willa Cather, Two Women the World is Watching, in 1 THE WORLD AND THE PARISH, 308-
13 (William M. Curtin ed., 1970) (profiling Mary Baird Bryan and Ida Saxton
McKinley).

20. See WILLA CATHER, Escapism: A Letter to the Commonwealth, in WILLA CATHER

ON WRITING 18, 20-21 (1988) [hereinafter Escapism].
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who had not yet finished the eighth grade.21  Cather said “[a]rt can
find no place in such an atmosphere as these laws create,” for “art
must have freedom.”22  Such laws, Cather said, “put the state on a
plane between despotism and personal liberty.”23  For this Article’s
purposes, Cather’s intellectual life is relevant insofar as it reflects her
engagement with ideas that circulated among educated Americans
during the late nineteenth and early twentieth centuries.

A. RELEVANT THEMES OF LATE NINETEENTH-CENTURY

JURISPRUDENCE

Cather came of age in the late nineteenth century, but her liter-
ary career spanned well into the 1940s, making it possible to identify
her with the intellectual culture of both the frontier era that she wrote
about and the modern period in which she wrote.24  Here, it is neces-
sary to show only that Cather’s thinking reflects fluency with ideas
that influenced American jurisprudence in the late nineteenth cen-
tury, when the narrator of My Ántonia attends Harvard Law School.

The precise content of late nineteenth-century jurisprudence is a
subject of scholarly debate, but several prominent themes are particu-
larly relevant here.  As a general matter, late nineteenth-century ju-
risprudence is often associated with historical analysis of the law.  At
the time, scholars in various disciplines turned to history for explana-
tions, viewing society as best understood retrospectively.25  Legal his-
torians described nations and their laws as “organic growth[s],” or
products, of historical changes over time, so that tracing their origins
and evolution helped make sense of the nature and substance of law
and society.26  As Oliver Wendell Holmes Jr. put it, “[i]n order to know
what [the law] is, we must know what it has been, and what it tends to
become.”27

21. WILLA CATHER, WILLA CATHER IN PERSON 147, 149 (L. Brent Bohlke ed., 1990)
[hereinafter WILLA CATHER IN PERSON].  The United States Supreme Court subse-
quently asserted that Nebraska’s foreign language law violated the substantive due pro-
cess component of the Fourteenth Amendment. See Meyer v. Nebraska, 262 U.S. 390,
401 (1923) (“[T]he Legislature has attempted materially to interfere with the calling of
modern language teachers, with the opportunities of pupils to acquire knowledge, and
with the power of parents to control the education of their own.”).

22. WILLA CATHER IN PERSON, supra note 21, at 148.
23. Id. at 147.
24. See generally 10 CATHER STUDIES, WILLA CATHER AND THE NINETEENTH CEN-

TURY (Anne L. Kaufman and Richard H. Millington eds., 2015); 9 CATHER STUDIES,
WILLA CATHER AND MODERN CULTURES (Melissa J. Homestead and Guy J. Reynolds
eds., 2011).

25. RABBAN, supra note 8, at 69.
26. See id. at 325-26, 334.
27. See OLIVER WENDELL HOLMES JR., THE COMMON LAW 1 (Dover ed. 1991). See

also THE PATH OF THE LAW, supra note 15, at 5 (“The law is the witness and external
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Relatedly, some legal historians held the view, questioned by
Holmes, that there was moral value in preserving continuity with the
past.28  This view was bound up with the belief that sovereignty lay
with the people, so that law properly understood was not simply com-
mands from the state but an expression of the people’s “common rea-
son.”29  Laws might lack authority if they were not based on this
“collected sense of the people,” which consisted of the “wisdom of expe-
rience” and “collected wisdom of ages.”30  Continuity with the past
protected the law from the vagaries of politics and popular opinion,
and prevented the government from casting the nation into “the winds
of mere speculative abstractions.”31

From this perspective, the common law in particular provided evi-
dence of enduring legal principles because it had grown over time,
from the bottom up out of “the customs and habits of thought and ac-
tion of a brave and free people.”32  One task of legal historians was to
ascertain these principles for ordering society by studying the history
and evolution of the common law.33  Law in this sense rested upon
“universal principles of natural justice which the cultivated reason of
all ages has sought to apply to human affairs. . . .”34  Such views were
consonant with the nineteenth century’s embrace of Baconian “legal
science.”35  Just as natural scientists could discover physical laws of
the universe by empirical observation and inductive reasoning, so “le-
gal scientists” could discern principles about man and society by stud-
ying the facts of human experience over time.36

deposit of our moral life. Its history is the history of the moral development of the
race.”).

28. See RABBAN, supra note 8, at 70-71 (arguing that the idea of gradual change
over time was a response to the French Revolution and rapid change threatened by
Industrial Revolution); Siegel, supra note 9, at 1493-95 (describing the view that law is
best drawn from social consciousness beyond the present generation); Oliver Wendell
Holmes Jr., Law in Science and Science in Law, 12 HARV. L. REV. 443, 444 (1899)
(“[C]ontinuity with the past is only a necessity and not a duty.”).

29. See Siegel, supra note 9, at 1491-92. See also William P. LaPiana, Jurispru-
dence of History and Truth, 23 RUTGERS L.J. 519, 524-25 (1992) (describing the view
that law consisted of “principles beyond the vagaries of government and opinion . . . .”);
MORTON J. HORWITZ, THE TRANSFORMATION OF AMERICAN LAW 119-20 (1992) (describing
the view that common law sprung from the people, whereas code systems, which al-
lowed frequent change in the law, had despotic origins).

30. Siegel, supra note 9, at 1492-93. See also RABBAN, supra note 8, at 364; LaPi-
ana, supra note 29, at 525.

31. See Siegel, supra note 9, at 1493. See also LaPiana, supra note 29, at 525-26;
RABBAN, supra note 8, at 364.

32. LaPiana, supra note 29, at 522, 532 (quoting ASS’N OF THE BAR OF N.Y.C., RE-

PORT OF THE COMMITTEE ON THE AMENDMENT OF THE LAW UPON THE PROPOSED CIVIL

CODE 7 (1881)). See also Siegel, supra note 9, at 1500; RABBAN, supra note 8, at 356-58.
33. See LaPiana, supra note 29, at 525-28; RABBAN, supra note 8, at 379-80.
34. See LaPiana, supra note 29, at 525.
35. See id.; RABBAN, supra note 8, at 367.
36. See id. at 367-71; Barzun, supra note 9, at 1052; Siegel, supra note 9, at 1440.
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For some proponents attempting such studies, law’s history re-
vealed a gradual progression from “barbarism to a condition of high
culture,” which coincided with an evolution in the laws of progressive
nations “from status to contract,” or from “despotism to freedom.”37

America embodied a new advance in this progression by providing
greater protections of life, liberty, and property than its English an-
cestor.38  In turn, classical liberal values appeared to be central tenets
of the American system and of the “natural” laws governing human
society.39  Hence, the era’s jurisprudence is also identified with “lais-
sez-faire” principles that, as a matter of constitutional law, restricted
government power over private contracting and property rights.40

“[A]ll the modern progress of society seemed to be intimately con-
nected with completest freedom of contract . . . ,” and thus we should
“shrink from tampering with so powerful an instrument of civilisa-
tion.”41  In this sense, some late nineteenth-century legal thinkers re-
tained a “premodern” belief in natural law principles, and Baconian
science was seen as complementing Christian ideals.42

B. NINETEENTH-CENTURY THEMES IN CATHER’S NONFICTION

Over the years, Cather espoused some of the staple ideas found in
late nineteenth-century jurisprudence in her nonfiction work.  This
work consists mainly of essays on art, culture, and history, but woven
into her discussions are suppositions about the laws of nature, the
progress and decline of civilizations, and the existence and sources of
truth.  Cather lightheartedly described her early pieces as “florid” and
“dreadful,” but similar strands of thought also emerged in her later
statements and nonfiction essays.43  What matters is that, although
we should not hastily infer that Cather’s views remained static over
time, we should understand that she clearly absorbed and retained an
ongoing interest in certain ideas of the nineteenth century, which is
when she came of age.  Thus, Cather was fluent enough in nineteenth-

37. RABBAN, supra note 8, at 335; LaPiana, supra note 29, at 541, 551, 554; Siegel,
supra note 9, at 1511.

38. RABBAN, supra note 8, at 335.
39. See Siegel, supra note 9, at 1540-43 (arguing that dominant jurists of the era

“believed that American law reflected moral reality, and American institutions were
natural rather than conventional”).

40. See LaPiana, supra note 29, at 519-21 (describing various interpretations of the
era’s jurisprudence as concerned with judicial approaches to redistribution of wealth);
Siegel, supra note 9, at 1435 (connecting nineteenth-century historical jurisprudence
with laissez-faire constitutionalism).

41. See Brian Smith, Maine’s Concept of Progress, 24 J. HIST. IDEAS, 407, 409
(1963) (quoting Henry Sumner Maine, Speeches and Minutes, in SIR HENRY MAINE: A
BRIEF MEMOIR OF HIS LIFE 85-400 (1892)).

42. See FELDMAN, supra note 14, at 53, 102-04; Siegel, supra note 9, at 1467, 1484.
43. WILLA CATHER IN PERSON, supra note 21, at 181.
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century thought to be able to portray it in the narrative perspective of
My Ántonia.

In her youth, Cather directly advocated the ideas of Christianized
Baconian science and evolutionary history that influenced what this
Article will refer to as “historical legal science” as shorthand for the
various relevant strands of late nineteenth-century jurisprudence.
“All human history is a record of an emigration, an exodus from barba-
rism to civilization . . . ,” she said at her high school graduation speech
in 1890.44  Cather cast the desire for knowledge, or as she put it, “that
great search for truth,” as embedded in the history of human experi-
ence and the driver of social progress.45  She traced this progress
through the ages, from the “Ancient orientals,” to the Greeks, and fi-
nally to Francis Bacon.46  Cather stated that Bacon’s method brought
“a revolution in thought” by teaching us to go “back to nature” and
away from “artificial knowledge.”47

In keeping with the times, Cather suggested that Baconian sci-
ence was complementary to Christianity.  As she put it, the church,
ever plagued by “superstition,” did not need to fear science because
“her principles are true, [and] no scientific truth can contradict
them.”48  Rather, scientific investigation could help illuminate these
true principles.  “There is another book of God than that of the scrip-
tural revelation,” she said, “a book written in chapters of creation
upon the pages of the universe bound by mystery.”49

Cather’s apparent belief in a transcendent order persisted into
her college and early postgraduate years, during which she wrote crit-
icism for newspapers in Lincoln.50  Similar to legal thinkers at the
time who saw natural law as “the ideal to which all law is tending,”51

Cather asserted that “in the long run, society is just.”52  The people,
she said, intermittently became drunk on rage and artificiality, but

44. Id. at 141.
45. See id. at 141-42 (describing the search for truth as “a conquest which will end

only with time” and a “sacred right” purchased “in Eden . . . .”).
46. See id. (stating that after Bacon’s Novum Organum, “scientists ceased theo-

rizing and began experimenting”).
47. Id. at 142.
48. Id.
49. Id.
50. See WILLA CATHER, THE KINGDOM OF ART 462 (Bernice Slote ed., 1966) [herein-

after KINGDOM OF ART] (summarizing Cather’s writings for the Nebraska State Journal
and Courier from 1891-1896).

51. RABBAN, supra note 8, at 371.
52. KINGDOM OF ART, supra note 50, at 229.  The view that the “general tendency”

of history is unilinear and good has long roots in liberal thought.  John Stuart Mill, for
instance, argued that “the general tendency is, and will continue to be, . . . one of im-
provement” and “towards a better and happier state.” JOHN STUART MILL, A SYSTEM OF

LOGIC 576 (1846).
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eventually they sobered up and recovered their sanity.53  It was “in
the very nature of things” that society “stumbles upon justice.”54

Cather thus echoed the views of that era’s legal historians who cau-
tioned against rushing social change.55  “There are so many seeming
paradoxes in human society that will explain and rectify themselves if
the reformer would only give them time,” Cather said.56  “The planets
continue to travel in their appointed courses without assistance, and
so would human society if reformers would not attempt to hurry na-
ture and to aid providence.”57

Such ideas were bound up in Cather’s belief that God or “Nature,”
or both, shaped the destiny of nations—a view with mainstream roots
tracing back to the founding generation.58  She pointed to historical
experience as evidence of natural justice, citing prior fears about the
decline of civilization that had in time proved to be false.59  Whoever
made human nature, she asserted, would not allow humanity to de-
stroy itself, although particular societies might come and go.60  Like
various legal historians at the time, Cather drew a connection be-
tween the ways of nature and the push toward human freedom and
morality.  In particular, she argued that Rome fell because it had
grown corrupt, become decadent, and “enslaved the state it had
freed.”61  “[T]he final tendencies and destiny are in the keeping of a
greater hand than ours,” she said.62

Similar views pervaded Cather’s early ideas about art and litera-
ture.  Just as she accepted the existence of unwritten physical and
moral laws, she alluded to the “unwritten laws of art.”63  Today, we
might compare Cather’s “laws of art” to Lon Fuller’s idea of the “natu-
ral laws of carpentry,” or “those laws respected by a carpenter who
wants the house he builds to remain standing.”64  For Cather, the
laws of art included “laws of beauty,” and “all the natural forces work
together to produce it.”65  For Cather, “beauty” consisted of “truth,”

53. See KINGDOM OF ART, supra note 50, at 228, 231.
54. Id. at 229.
55. For support, see supra notes 29-32 and accompanying text.
56. KINGDOM OF ART, supra note 50, at 229.
57. Id.
58. Id. at 232; McCreary Cty. v. Am. Civil Liberties Union of Ky., 545 U.S. 844, 888

(2005) (Scalia, J., dissenting) (quoting President James Madison as placing confidence
in the Almighty Being “whose power regulates the destiny of nations” in his first inau-
gural address).

59. KINGDOM OF ART, supra note 50, at 231-32.
60. Id. at 229, 232.
61. Id. at 232.
62. Id.
63. See id. at 152, 285.
64. LON L. FULLER, THE MORALITY OF LAW 96 (revised ed. 1969).
65. KINGDOM OF ART, supra note 50, at 178.
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which was “God revealed.”66  That did not mean, however, that art
should teach morals.  Rather, Cather pointed to the nightingale’s song
and the Mediterranean at noonday as proper prototypes.67  Somewhat
in tension with her praise of Baconian science, Cather said that “per-
fect art is truth, truer than any science, even political economy.”68

Still, her words indicate a sense that “political economy” can yield a
sort of truth.  In any case, Cather was sympathetic to the idea, shared
by historical legal science and natural law theory more generally, that
truth existed, was accessible to the human mind, and was a worthy
aim of endeavor.69

Cather’s later nonfiction writings and statements reflect similar
themes.  For instance, she remained particularly interested in the
idea of evolutionary progress.  A 1923 essay she wrote for The Nation
is illustrative.70  Entitled “Nebraska: The End of the First Cycle,” the
essay traces Nebraska’s development from “wilderness” to prosperous
farmland over a period of about sixty years.71  As its title suggests,
Cather invoked the nineteenth-century view that society passes
through distinct stages of development.72  The “first cycle” of which
Cather wrote encapsulated Nebraska’s formation into a modern
civilization.

From this history of Nebraska, Cather suggested several themes
that reverberate with historical legal science.  These themes include
the idea of property as a fundamental building block of society73 and
the idea that America embodied a new historical phase in human pro-

66. See id. at 402 (describing John Ruskin’s creed favorably as “beauty alone is
truth, and truth is only beauty”); see also id. at 417 (commenting “in the kingdom of art
. . . there is . . . only death and the truth”).

67. Id. at 178.
68. Id. at 218.
69. On the pursuit of knowledge as a basic human value, see JOHN FINNIS, NATU-

RAL LAW & NATURAL RIGHTS 59-80 (2d ed. 2011).
70. Similar themes appear in other nonfiction essays by Cather during her novel-

writing years. See Willa Cather, Mesa Verde Wonderland is Easy to Reach, DENVER

TIMES (Jan. 31, 1916), http://cather.unl.edu/nf056.html (discussing possible reasons for
extinction of ancient cliff dwelling society); WILLA CATHER, NOT UNDER FORTY 73-75
(First Bison Book ed. 1988) [hereinafter NOT UNDER FORTY] (discussing value of old
sources of culture); Escapism, supra note 20, at 26-27 (reiterating belief that art was
inseparable from “truth”).

71. Willa Cather, Nebraska: The End of the First Cycle, in THESE UNITED STATES

142 (Ernest Gruening ed., 1924) [hereinafter Nebraska].
72. See RABBAN, supra note 8, at 335.
73. As Cather describes it, only once settlers built “stable” homes on the land did

Nebraska’s “social history” begin.  There was no civilization on the “open prairie” and
“sunny wilderness” where “the buffalo and the Indian hunter were undisturbed,” and
nor when the state was simply a “highway” and “camping ground” for gold hunters and
freighters passing through. See Nebraska, supra note 71, at 142-43, 145, 152.
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gress.74  Cather also suggested that natural forces are sometimes
preferable to political reform in remedying social wrongs,75 and she
alluded to the importance of maintaining continuity with “old sources
of culture and wisdom.”76  Directly conjuring the nineteenth-century
belief in Manifest Destiny, Cather recollected the first telegraph mes-
sage flashed into Nebraska: “Westward the course of empire takes its
way.”77

Overall, Cather’s interest in studying the history of civilizations,
combined with her belief in discoverable “truth,” conjures the general
thrust of American historical legal science.  “Intelligence seeks the
cause and tries to discover principles,” she said in a 1921 lecture.78  By
“discovering principles that are eternal,” society can decide what cus-
toms to keep and what to abandon.79  The aim is “to discover the spirit
that made men, cities, and nations great.”80  This methodology, as we
have seen, echoes that of some late nineteenth century legal histori-
ans who sought to extract from the history of progressive nations the
enduring principles for ordering society.81

III. LEGAL INFLUENCES IN CATHER’S LIFE AND
LITERATURE

Cather never formally studied law, even though Nebraska, unlike
other states, readily admitted women to its bar as early as the
1880s.82  Yet Cather’s life was not without legal influence.  To the con-
trary, her apparent sympathy for the quest to discover “eternal princi-

74. See id. at 141-42, 146 (noting religious pluralism of Nebraska’s immigrant pop-
ulation, immigrants who settled Nebraska after Europe’s failed liberal uprisings, and
Mormons’ passage through Nebraska in search of religious liberty).

75. Id. at 149 (discussing “salutary” effect of economic depression that followed the
1893 panic).

76. See id. at 151-52.
77. Id. at 143.  The verse is the title of an 1862 mural by Emanuel Leutze displayed

at the U.S. Capitol. See ARCHITECT OF THE CAPITOL, WESTWARD THE COURSE OF EMPIRE

TAKES ITS WAY (1862), https://www.aoc.gov/capitol-hill/other-paintings-and-murals/
westward-course-empire-takes-its-way.  Cather recalled the same story of the telegraph
message in WILLA CATHER, THE SONG OF THE LARK 54 (1915) [hereinafter THE SONG OF

THE LARK].
78. WILLA CATHER IN PERSON, supra note 21, at 151.  Although the journalist who

covered Cather’s lecture did not place her full lecture in direct quotation marks, his
report of the lecture reads as a relatively faithful summarization of “the advice” she
gave to her audience in her remarks. See id.

79. Id.
80. Id. at 152.
81. For support, see supra notes 31-38 and accompanying text.
82. ALAN G. GLESS, THE HISTORY OF NEBRASKA LAW 249 (2008).  The United States

Supreme Court earlier held that states were not constitutionally prohibited from deny-
ing women the ability to practice law. See Bradwell v. Illinois, 83 U.S. 130, 141 (1873)
(Bradley, J., concurring) (“The paramount destiny and mission of woman are to fulfil
[sic] the noble and benign offices of wife and mother.  This is the law of the Creator.”).
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ples,” combined with several important relationships with lawyers
over the course of her life, suggests that law and its relation to society
would be a subject of general interest to her.83

Cather had several noteworthy relationships with men trained in
the law, including her father Charles, who reportedly studied law
before getting married,84 and Samuel Alfred McClung, a Penn-
sylvania state trial judge with whose family Cather lived while she
was teaching in Pittsburgh in the early 1900s.85

83. My Ántonia’s Jim Burden is not the only lawyer Cather portrayed in her fic-
tion.  Her 1923 novel, A Lost Lady, unfolds from the perspective of a young man plan-
ning to “read law” with his uncle, one Judge Pomeroy.  The young man’s plans change,
however, after an unscrupulous lawyer, who is the novel’s antagonist, becomes a power-
ful local figure.  Judge Pomeroy advises his nephew to forgo the law for a “clean profes-
sion,” believing it no longer possible for lawyers to build an “honourable career.” See
WILLA CATHER, A LOST LADY 30, 88-89 (Scholarly ed., 2003).  It is unclear whether
Cather named her fictional “Judge Pomeroy” after the real life John Norton Pomeroy,
whose legal scholarship in the late nineteenth century is representative of the themes of
historical legal science. See RABBAN, supra note 8, at 32-35.  With respect to jurispru-
dential themes, Cather’s 1940 novel, Sapphira and the Slave Girl, speaks to perennial
debates over the law’s relationship to morality against the backdrop of abolitionist ef-
forts to evade the Fugitive Slave Act. See generally WILLA CATHER, SAPPHIRA AND THE

SLAVE GIRL (1940).
84. See WOODRESS, supra note 4, at 19; LEWIS, supra note 18, at 5 (reporting that

Charles Cather studied law in Washington, D.C.); MILDRED R. BENNETT, THE WORLD OF

WILLA CATHER 19 (Bison Book ed. 1961) (reporting that Charles Cather studied law at a
Quaker College in Baltimore).  Lewis was the initial executor of Cather’s estate. WOOD-

RESS, supra note 4, at 505.  Charles Cather did not practice law but instead tried to farm
and then became an appraiser for one of Nebraska’s major financial firms specializing
in farm loans. See WOODRESS, supra note 4, at 19; Cather Southwick, supra note 18, at
12; Paul D. Riley, Cather Family Letters, 54 NE. HIST. 585, 590-91 (1973), http://
www.nebraskahistory.org/publish/publicat/history/full-text/ NH1973Cather_Letters.pdf
(quoting letter of Charles Cather to his aunt describing his work).  For a sketch of the
Security Investment Co. for which Cather’s father worked, see JAMES T. WHITE, 18 NA-

TIONAL CYCLOPAEDIA OF AMERICAN BIOGRAPHY, 380 (1922).  In a 1921 interview, Cather
recalled having a desk in her father’s office for studying and that she often stayed there
to greet visitors while he was “at the court house making abstracts.” WILLA CATHER IN

PERSON, supra note 21, at 26.  It is unclear to what extent Charles Cather kept law
books, as none made it into the family archives. See WILLA CATHER FOUND. ARCHIVES,
CATHER FAMILY BOOK LIST: WILLA CATHER PIONEER MEMORIAL COLLECTION OF THE NE-

BRASKA STATE HISTORICAL SOCIETY, https://www.willacather.org/learn/collections/
archives [hereinafter CATHER FAMILY BOOK LIST].  Relevant titles in the family’s posses-
sion include Charles Bancroft’s The Footprints of Time: And a Complete Analysis of Our
American System of Government, published in 1876, which espouses an evolutionary
view of history and traces of natural law and natural rights theory. CATHER FAMILY

BOOK LIST; CHARLES BANCROFT, THE FOOTPRINTS OF TIME 5, 10, 554 (1879). Cather’s
father also had nine of the ten volumes of The Best of the World’s Classics, edited by
Henry Cabot Lodge, suggesting that he shared his daughter’s appreciation for old
sources of culture. CATHER FAMILY BOOK LIST.

85. See LEWIS, supra note 18, at 51-52; Helen Cather Southwick, Willa Cather’s
Early Career: Origins of a Legend, WESTERN PA. HIST. MAG., April 1982, at 85-98; JOHN

W. JORDAN, GENEALOGICAL AND PERSONAL HISTORY OF WESTERN PENNSYLVANIA 28-29
(1915).  Cather was friends with one of the judge’s daughters and wrote a book of poetry,
short stories, and portions of a novel at the McClung house. See Cather Southwick,
supra note 85, at 92-93.  Details of Cather’s personal impressions of the judge are scant,
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Cather’s most noteworthy relationship is her friendship with
Louis Brandeis while he was a practicing attorney in Boston.  Cather
met Louis and Alice Brandeis while she was in Boston on assignment
for McClure’s Magazine, beginning in 1907 and into 1911.86  During
that period, Cather often visited the Brandeis’ home.87  She later re-
called that Brandeis was then working on one of his “most difficult
cases.”88  The Brandeises significantly influenced Cather’s work in at
least two ways.  First, Alice Brandeis introduced Cather to the novel-
ist Sarah Orne Jewett, who became an important influence on
Cather.89  Secondly, Louis Brandeis’s encouragement influenced
Cather’s views of her potential as a novelist at a moment of self-
doubt.90

According to Cather, in 1913, she was taking a walk when Bran-
deis waved her down and told her that he had read her recent novel O
Pioneers!.91  At the time, Cather was very disappointed in the novel,
and they ended up having “a long talk, walking up and down.”92

Brandeis told Cather that whatever faults the novel had, “there was
real feeling in it,” which he found lacking among contemporary writ-
ers.93  At the time, Cather was considering whether to take a new op-
portunity in London.94  “[A]fter that talk with him, I changed my
plans,” Cather recalled.95  Cather never saw Brandeis again after that
conversation, and she guessed that he possibly “gave up” on her.96

Cather, however, seemed to keep up with Brandeis’s judicial career.
After his death, she described Brandeis as a “great man” and re-

but the historical record describes him as one of the state’s “legal luminaries,” popular
in Pittsburgh society, with the personality of a jurist, “scholar,” and “man of affairs.” See
LEWIS, supra note 18, at 52; JORDAN, supra note 85, at 29.  One particularly high-profile
case that McClung decided was the trial of anarchist Alexander Berkman, who was
charged with attempting to murder Henry Clay Frick of the Carnegie Steel Co. See
LEWIS, supra note 18, at 52.

86. See LETTERS, supra note 7, at 103, 665-68; NOT UNDER FORTY, supra note 70, at
52-53 (recounting how Alice Brandeis introduced her to Annie Fields, widow of pub-
lisher James T. Fields).

87. LETTERS, supra note 7, at 667.
88. Id.
89. See NOT UNDER FORTY, supra note 70, at 52-54; LETTERS, supra note 7, at 117-

20, 126; see also Willa Cather, The Best Stories of Sarah Orne Jewett, in WILLA CATHER

ON WRITING 55 (1988) (“Miss Jewett wrote of the people who grew out of the soil and the
life of the country near her heart . . . .”).

90. See LETTERS, supra note 7, at 665-66.
91. Id. at 665.
92. Id. at 665-66.
93. Id. at 666.
94. Id. at 665.
95. Id. at 666.
96. Id.
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marked that it would be “a long time before we have another Brandeis
on the Supreme Court bench.”97

It is unclear whether Brandeis was a source of inspiration at all
for My Ántonia, which Cather began writing in 1916, several months
after Brandeis joined the Supreme Court.98  Unlike with many of
Cather’s other fictional characters, she never identified her inspira-
tion for Jim Burden in My Ántonia.  However, she once described My
Ántonia as an “experiment” in which she aimed to “interpret the
youth” of a particular unidentified man whom she “knew very well.”99

It is also at least salient that, like Jim in My Ántonia, Brandeis gradu-
ated from Harvard Law School, and like Ántonia, Brandeis was the
child of immigrants from Bohemia.100

Additionally, as discussed below in Part IV, some of Brandeis’s
ideas are relevant to My Ántonia’s jurisprudential undercurrents.  In
particular, Brandeis well understood that American society, and thus
its jurisprudence, was in a period of transition wrought by industrial
modernization.  In his view, the “unwritten” laws of “legal science”
had failed to keep pace with these changes.101  Critics pushed for re-
calling judges and constitutional amendments, but Brandeis thought
the remedy was to better prepare lawyers for their task of “harmoniz-
ing law with life.”102  The nation’s greatest judges—Marshall, Kent,
Story, Shaw—were “tested by the realities of life,” and Brandeis sug-
gested that modern lawyers should find ways to likewise live more
closely among, and thus understand, the varied people of America,
“their customs, their practices, their needs, their beliefs, their points
of view,” and then to embody their will in the law.103 My Ántonia can

97. Id. at 667-68.
98. See THE CAMBRIDGE COMPANION TO WILLA CATHER xviii (Marilee Lindemann

ed., 2005) (dating Cather’s start of My Ántonia to the fall of 1916).  Louis Brandeis was
nominated to the United States Supreme Court in January 1916 and became a justice
that June. Biographical Directory of Federal Judges, FED. JUD. CTR., available at http://
www.fjc.gov/servlet/nGetInfo?jid=241&cid=999&ctype=na&instate=na (last visited
Sept. 29, 2017).

99. LETTERS, supra note 7, at 277-78.
100. See MELVIN I. UROFSKY, LOUIS D. BRANDEIS: A LIFE 3-5 (2009) (describing

Brandeis’s family as part of a wave of immigrants after the failed liberal revolts of
1848). As to Cather’s model for the character of Ántonia, Cather identified Anna
Sadilek Pavelka, a Bohemian girl who worked in the home of one of Cather’s neighbors
when Cather was a child in Nebraska. See LETTERS, supra note 7, at 377, 492; WILLA

CATHER IN PERSON, supra note 21, at 44.  Cather kept up a friendship with Anna over
the years, sending her money and clothing during the Great Depression. See LETTERS,
supra note 7, at 515-16.

101. See Louis D. Brandeis, The Living Law, 10 ILL. L. REV. 461, 464 (1916) (stating
that “legal science” practiced by courts of the era “was largely deaf and blind” to the
economic and social changes that had occurred).

102. See id. at 464-68.
103. See id. at 469-71.  Brandeis favorably noted the work of Roscoe Pound, whose

sister Cather was close friends with during college.  Pound was a vocal critic of late
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be read as in keeping with that spirit, portraying, in Holmes’s words,
“the life of the law,” as represented by Jim, as one of “experience”
rather than “logic.”104

Cather’s work at McClure’s provided another source of exposure
to modern legal issues.  As an editor, she oversaw the publication of
various articles about the law and lawyers.  These articles included
pieces defending Howard Taft’s judicial decisions and an article by
then President Taft about the role of judicial decisions in politics.105

Additionally, during her tenure, McClure’s printed articles about
Grover Cleveland’s legal career, the Sherman Anti-Trust Act, and the
English courts system.106  Cather also ghostwrote for McClure’s an ex-
tensive history of Christian Science, dealing in detail with the
church’s litigation problems.107  The McClure’s series was notably
skeptical of the church, namely for its elevation of “spiritual law” over
“the laws of nature or . . . man,” and criticized its founder for suppos-
edly rejecting the “inductive processes” that produced “everything
which civilization most cherishes.”108

Finally, there is Justice Holmes.  Cather and Holmes became ac-
quainted long after My Ántonia’s publication, but it was My Ántonia
that briefly brought them together.  Cather and Holmes did not have a
friendship in the way that she and Brandeis did.  Rather, their ex-

nineteenth-century jurisprudence, a fellow Nebraskan and alumnus of the University of
Nebraska, whose notoriety Cather was well aware of. However, it is unclear how famil-
iar Cather was with Pound’s legal philosophy. See LETTERS, supra note 7, at 16-17, 47-
48, 137; RABBAN, supra note 8, at 426-30.

104. Holmes, supra note 27, at 1.  Indeed, “commenting on Brandeis’s ability to
transform the little case before him into a larger truth, Justice Oliver Wendell Holmes
Jr. said Brandeis had the art of seeing the general in the particular.” RUTH BADER GINS-

BURG, MY OWN WORDS 82 (2016).
105. George W. Alger, Taft and Labor, MCCLURE’S MAG., Sept. 1908, at 597-604,

http://www.unz.org/Pub/McClures-1908sep-00597; William Howard Taft, Judicial Deci-
sions as an Issue in Politics, MCCLURE’S MAG., June 1909, at 201-09, http://
www.unz.org/Pub/McClures-1909jun-00201.

106. Wilson S. Bissel, Cleveland as Lawyer, MCCLURE’S MAG., Apr. 1909, at 583-85,
http://babel.hathitrust.org/cgi/pt?id=umn.31951001906774r;view=1up;seq=607; Burton
J. Hendrick, The Battle Against the Sherman Law, MCCLURE’S MAG., May-Oct. 1908, at
665-80, http://babel.hathitrust.org/cgi/pt?id=umn.31951001906773t;view=1up;seq=712;
Jesse Macy, The Efficiency of English Courts: An Example for America, MCCLURE’S
MAG., Sept. 1909, at 552-557, http://babel.hathitrust.org/cgi/pt?id=umn.319510019067
75p;view=1up;seq=568.  Cather was managing editor of McClure’s from April or May of
1908 into 1910. CAMBRIDGE COMPANION TO WILLA CATHER, supra note 98, at xvii.

107. See LETTERS, supra note 7, at 330-31 (explaining how Cather came to ghost-
write the history); WILLA CATHER & GEORGINE MILMINE, THE LIFE OF MARY BAKER G.
EDDY AND THE HISTORY OF CHRISTIAN SCIENCE 478-549 (1993).

108. See CATHER & MILMINE, supra note 107, at 179-80 (summarizing one teaching
as requiring man to “ignore his physical body and the material things about him, and he
must no longer depend upon the laws of nature or of man, but be governed by spiritual
law only”); Georgine Milmine, Mary Baker G. Eddy, Part XIV, MCCLURE’S MAG., June
1908, at 185, http://www.unz.org/Pub/McClures-1908jun-00179.  The final installment
of the magazine’s series was not included in the book version of the history.
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changes are only meant to show that, by the time of their acquain-
tance, Cather knew Holmes to be a historic figure for his contributions
to American law, and thus that she had a general appreciation for an-
other significant legal figure of the era who found something relatable
in her work.109  Their initial encounter came in 1930, when Cather’s
former publisher sent Holmes a copy of My Ántonia.  Holmes replied
with a letter describing the novel’s resonance:

[The book] lifts me to all my superlatives.  I have not had
such a sensation for a long time.  To begin with I infinitely
respect the author’s taking her own environment and not
finding it necessary to look for her scenes in Paris or London.
I think it a prime mark of a real gift to realize that any piece
of the universe may be poetical if seen by a poet.  But to be
more concrete, the result seems to me a wonderful success.  It
has unfailing charm, perhaps not to be defined; a beautiful
tenderness, a vivifying imagination that transforms but does
not distort or exaggerate—order, proportion.  It is a poem
made from nature from which only a genius could make it:
that being read establishes itself as true, and makes the
reader love his country more.  I thank you deeply for having
opened this door to me.110

Cather was surely pleased with Holmes’s praise because after-
ward she asked her publisher to send Holmes a copy of her novel
Death Comes for the Archbishop.111  Holmes then responded directly
to Cather, saying:

I think you have the gift of the transforming touch.  What to
another would be prose, under your hand becomes poetry
without ceasing to be truth.  Among the changes of old age
one is that novels are apt to bore me, and I owe you a debt for
two exceptions, both of which gave me delight.112

Holmes was not simply being polite in his correspondence; he also
privately told the English jurist Frederick Pollock that My Ántonia

109. See Letter ID 1993, WILLA CATHER ARCHIVE, http://cather.unl.edu/letters.
html?_body=&_r_year=1888&_re_year=1947&_addressee=&_repository=&_work=&_
person=&_name=&_letterid=1993 (summarizing letter to Violoa Roseboro).  McClure’s
Magazine in 1902, prior to Cather’s joining the staff, published a profile about Holmes’s
appointment to the United States Supreme Court. See A.C. Post, Judge Oliver Wendell
Holmes, MCCLURE’S MAG., May 1902, at 523-24, http://babel.hathitrust.org/cgi/pt?id=
hvd.32044004997102;view=1up;seq=537.

110. ELIZABETH SHEPLEY SERGEANT, WILLA CATHER: A MEMOIR 244-45 (1963).
111. See WOODRESS, supra note 4, at 302; Letter ID 1039, WILLA CATHER ARCHIVE,

http://cather.unl.edu/letters.html?_body=&r_year=1888&_re_year=1947&_addressee
=&_repository=&_work=&_person=&_name=&_letterid=1039 (summarizing a letter to
former publisher Ferris Greenslet).

112. WOODRESS, supra note 4, at 302.
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“moved me unexpectedly and deeply.”113  Although it is unclear
whether Cather ever read Holmes’s legal writings, she did read
Holmes’s published letters with Pollock, and she described both men
as towering figures.114

Notwithstanding the important legal influences in Cather’s life,
her knowledge and interest in the law should not be overstated.  She
neither formally studied law nor directly wrote about the law in its
own right, whether in her fiction or journalism, and we have no record
of her reading works of legal philosophy or history other than the
Holmes-Pollock letters.115  Nor was Cather the sort of novelist who
would seek in her literature to write about law at the “operating
level,” or to comment in her literature on specific legal problems in
society.116  To the contrary, Cather believed that what distinguished
literature was its emphasis on “the eternal material of art,” and she
did not think that material included the actual machinery of social
institutions.117  However, to see how Cather might have come to view
the law as a universal subject of enduring interest, worthy of inclusion
in literature, such that she would create a lawyer to tell the story of
My Ántonia, we should understand that she had significant exposure
to lawyers and legal issues over the course of her life, as well as a
personal appreciation for influential legal figures of her day.118

113. OLIVER WENDELL HOLMES JR. & FREDERICK POLLOCK, HOLMES-POLLOCK LET-

TERS 272 (Mark DeWolfe Howe ed., 1961).
114. See Letter ID 1993, WILLA CATHER ARCHIVE, http://cather.unl.edu/letters.

html?_body=&_r_year=1888&_re_year=1947&_addressee=&_repository=&_work=&_
person=&_name=&_letterid=1993 (summarizing letter to Viola Roseboro).  Cather also
read earlier writings by Holmes’s father. See Bibliography of Willa Cather’s Reading,
WILLA CATHER ARCHIVE, http://cather.unl.edu/reading.bibl_title.html (last visited Oct 5,
2017). See also THE SONG OF THE LARK, supra note 77, at 86-87 (describing character as
having “verses by Dr. Oliver Wendell Holmes” in his textbook); Willa Cather, Utterly
Irrelevant, NEB. ST. J., (Oct. 15, 1894), http://cather.unl.edu/j00073.html (describing
Holmes, Sr., as “the last great man” from New England’s transcendentalist era).

115. See Bibliography of Willa Cather’s Reading, supra note 114; CATHER FAMILY

BOOK LIST, supra note 84.
116. By “operating level,” I mean “the level at which judges and lawyers go about

their professional tasks.” See POSNER, supra note 10, at 30.  For Cather’s views on the
role of such “operating” details in literature, see Willa Cather, The Novel Démeublé, in
WILLA CATHER ON WRITING  37 (1988) (arguing that a story about a banker is not “rein-
forced” by “a masterly exposition of banking”) [hereinafter Novel Démeublé].

117. Novel Démeublé, supra note 116, at 37-38, 40.
118. It bears recalling that this was the era in which “law and literature” first

emerged. See John H. Wigmore, Introduction, in JOHN MARSHALL GEST, THE LAWYER IN

LITERATURE viii-xii (1913).  However, it is unclear how familiar Cather was with the
nascent “law and literature” school of thought.
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IV. NINETEENTH-CENTURY JURISPRUDENCE IN MY
ÁNTONIA

When interpreted in light of historical legal science, My Ántonia
becomes a story about the American West as told by a lawyer who
purports to discover natural law principles in the course of reflecting
upon his frontier youth.  In the process, the novel portrays an inter-
pretation of American history, and of the human experience more gen-
erally, that evokes both the methodology and substantive themes of
late nineteenth-century jurisprudence.  Three important jurispruden-
tial themes in particular emerge: first, the effort to look to history for
moral guidance; second, the focus on particular cases as empirical ma-
terial from which to work out legal principles; and third, the identifi-
cation of classical liberal values, such as individualism, democracy,
and economic freedom, with “natural” principles of human
progress.119

A close analysis of My Ántonia shows that the novel’s narrating
lawyer echoes the basic claim of historical legal science: that history
has the capacity to reveal moral reality.120  In turn, one can observe in
My Ántonia a rich human portrait of the worldview that influenced
late nineteenth-century jurisprudence, which modern scholars fre-
quently treat as one of the more important, albeit controversial, peri-
ods in American legal history.121  Adding the perspective portrayed in
My Ántonia can enrich understanding of the period by helping one
grasp what John Wigmore described as “the living meaning” of its ani-
mating ideas.122

119. This reading of My Ántonia is slightly different from those that understand it
primarily as a story about seeking or finding meaning.  Rather, on this view, My Ánto-
nia is about the past’s relevance in the endeavor to discover what is good and right,
which is what Ántonia comes to symbolize. Cf., e.g., JESSICA RABIN, SURVIVING THE

CROSSING 25-26, 30 (2005) (questioning whether My Ántonia is “a circular exercise in
nostalgia” or if it has transcendent meaning); SHARON O’BRIEN, NEW ESSAYS ON MY

ÁNTONIA 95 (1999) (stating that Jim writes about Ántonia as a way of “constructing
meanings for the past”); JOHN J. MURPHY, MY ANTONIA: THE ROAD HOME 99 (1989) (stat-
ing that Jim idealizes his past to fill a present void); SUSAN J. ROSOWSKI, THE VOYAGE

PERILOUS: WILLA CATHER’S ROMANTICISM 76 (1986) (stating that Jim writes in order to
recollect his emotions, in order to understand the pattern that emerges from them).

120. See BIX, supra note 9, at 276; Siegel, supra note 9, at 1545.
121. See, e.g., Keith E. Whittington, Congress Before the Lochner Court, 85 B.U. L.

REV. 821, 822-23 (2005) (describing late-nineteenth and early-twentieth centuries as
“notorious” periods in legal history where judicial review took on its modern character);
HORWITZ, supra note 29, at 3-4 (describing the “progressive” challenge to “classical” le-
gal thought as going to the “fundamentals of the legal order” and “the ideological foun-
dations of American society”); Stephen A. Siegel, Lochner Era Jurisprudence and the
American Constitutional Tradition, 70 N.C. L. REV. 1, 2-4 (1991) (describing view that
“Lochner era” was “deviant” period in constitutional history and arguing that the era is
“linchpin” of competing narratives regarding American constitutional development).

122. Wigmore, supra note 118, at viii.
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A. THE WESTERN EXPERIENCE

To see how My Ántonia weaves together these ideas requires first
situating its story within the contemporary context.  This Subsection
briefly discusses how the novel sets up Jim’s narrative by invoking the
struggle between nineteenth-century and modern-era thinking that
chipped away at historical legal science and its influence over Ameri-
can law.123  It will then locate historical legal science’s core claim, that
the evolution of human society reveals moral ordering principles, in
the basic framework of Jim’s account of his childhood experiences.  Do-
ing so takes us to the historical theory of late nineteenth-century legal
scientists and its intersection with natural law theory.  Part IV.B
traces the connection between Jim’s childhood experiences and the
moral principles he later derives, but this section first examines what
these principles are premised upon.

1. The Struggle Between Nineteenth-Century and Modern Legal
Thought

Cather once explained that the introductory chapter of My Ánto-
nia was a literary device meant to color the novel with “a certain mood
and certain personal feelings throughout.”124  It does so by identifying
Jim as a successful corporate lawyer, yet one who is “not particularly
fortunate in his domestic life.”125  If not for this misfortune, he would
not dwell upon his youth “so minutely or so sympathetically.”126

When placed within the cultural context, Jim’s unhappy home life
signifies more than a source of personal emptiness.  It also conjures
the disunity afflicting the nation after the turn of the century.127  Jim
and his wife are estranged, and their separation suggests a moral di-
vide.128  Jim’s wife embraces the modern impulse: she lets one of her
townhomes be used for a women’s suffrage headquarters, is arrested
for picketing in a labor strike, and is a patroness to avante-garde art-
ists.129  By contrast, Jim is legal counsel for a large railroad corpora-

123. See HORWITZ, supra note 29, at 3-5.
124. See LETTERS, supra note 7, at 277.
125. Id. at 278.
126. Id.
127. Cather later remarked that “the world broke in two in 1922 or thereabouts,”

and she described a divide between “forward-goers” and the “backward,” the latter of
which she declared herself within. See NOT UNDER FORTY, supra note 70, at v.

128. See ÁNTONIA, supra note 1, at xi (stating that Jim’s wife “has her own fortune
and lives her own life,” but “for some reason, she wishes to remain Mrs. James
Burden”).

129. Id. at x.  In Cather’s originally published 1918 version, the introduction notes
Mrs. Burden’s various causes, but Cather’s revised introduction, published in 1926,
omitted the reference to Mrs. Burden’s suffrage and labor activities while retaining the
reference to her patronage of “poets and painters of advanced ideas and mediocre abil-
ity.” Id.  This Article relies on the original 1918 version.
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tion and raises capital for projects in mining, timber, and oil—
archetypes of the sort of industrial powers that modern reformers
challenged.130  Regarding Jim and his wife’s differences, the introduc-
tion says simply, “[h]er husband’s quiet tastes irritate her.”131  Ac-
cordingly, Jim and his wife are childless, an indication perhaps of
America’s doubtful future in the post-frontier era.132

The introduction thus subtly situates Jim’s narrative in the con-
text of the conflict between nineteenth-century and early twentieth-
century thought, a conflict that displaced historical legal science, first
with sociological jurisprudence and then ultimately with legal real-
ism.133  Jim’s wife belongs to the modern age of reform, while he em-
bodies the faith in industrial expansion that characterized the late
nineteenth century.134  This displacement of Jim’s worldview helps
explain his bittersweet mood in My Ántonia, which bears the epi-

130. Id. at xi; see, e.g., Ray Stannard Baker, The Railroads on Trial, MCCLURE’S
MAG., Nov. 1905, at 47-59, http://www.unz.org/Pub/McClures-1905nov-00047; Ray Stan-
nard Baker, Railroad Rebates: What Rebates Are, How They Are Paid, Who Pays Them,
and How They Affect Industry, MCCLURE’S MAG., Dec. 1905, at 179-93, http://
www.unz.org/Pub/McClures-1905dec-00179; Ray Stannard Baker, Railroads on Trial:
The Private Car and the Beef Trust, MCCLURE’S MAG., Jan. 1906, at 318-330, http://
www.unz.org/Pub/McClures-1906jan-00318; Ray Stannard Baker, Raildroads on Trial:
How Railroads Make Public Opinion, MCCLURE’S MAG., Mar. 1906, at 535-48, http://
www.unz.org/Pub/McClures-1906mar-00535; see also HORWITZ, supra note 29, at 66
(noting that the United States Supreme Court’s decision in Santa Clara v. Southern
Pacific Railroad Co., 118 U.S. 394 (1886), in which the Court asserted that corporations
are entitled to equal protection under the Fourteenth Amendment, was a symbol for
Progressive constitutional historians “of the subservience of the Supreme Court during
the Gilded Age to the interests of big business”).  Cather’s own views on the railroads
are ambiguous.  In a letter, she recalled being friends with Brandeis “in the middle of
Brandeis’s terrible struggle about the railroads.”  In the same letter, however, she tells
the critic E.K. Brown that he underestimates “the pioneers among the early railroad
builders in the West.  Some of them were men of imagination,” including Jim Hill, who
was “a great dreamer and a great man.” LETTERS, supra note 7, at 666.  Cather was
likely referring to “empire builder” James J. Hill, who ran the Great Northern Railway.
See MICHAEL P. MALONE, JAMES J. HILL: EMPIRE BUILDER OF THE NORTHWEST 3-4 (1996).
Cather would not have been the only novelist of that period to take inspiration from
Hill.  A character in F. Scott Fitzgerald’s The Great Gatsby observes of Gatsby, “If he’d
of lived, he’d of been a great man.  A man like James J. Hill.  He’d of helped build up the
country.” See id.

131. ÁNTONIA, supra note 1, at xi.
132. See id. at 378; LETTERS, supra note 7, at 278 (describing Jim as having “no

children to plan for”); HORWITZ, supra note 29, at 4, 66 (discussing the “crisis of excep-
tionalism” that emerged in the late nineteenth century); DAVID M. WROBEL, THE END OF

AMERICAN EXCEPTIONALISM 77-79 (1993) (discussing the response of intellectuals to the
end of the frontier era).

133. See generally G. Edward White, From Sociological Jurisprudence to Realism:
Jurisprudence and Social Change in Early Twentieth-Century America, 58 VA. L. REV.
999 (1972).

134. See RICHARD HOFSTADTER, THE AGE OF REFORM 3 (1955) (contrasting the period
of industrial and continental expansion from the Civil War to the 1890s with the period
of social reform running from 1890 to World War II).
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graph, “[o]ptima dies . . . prima fugit,” a quote from Virgil that Jim
translates as, “the best days are the first to flee.”135

Indeed, contrary to characterizations of late nineteenth-century
jurisprudence as mechanical, formalistic, and syllogistic, the introduc-
tion portrays Jim as a “romantic” lawyer in a disenchanted world.136

The introduction’s narrator, an ostensible alter ego of Cather, con-
trasts Jim’s deep feelings with his wife’s superficial and almost inhu-
man personality.  “I am never able to believe that she has much
feeling for the causes to which she lends her name and her fleeting
interest,” the introduction’s narrator says, describing Jim’s wife as
“unimpressionable and temperamentally incapable of enthusiasm.”137

By contrast, Jim is a “romantic” who “loves with a personal passion
the great country through which his railway runs . . . .”138  That pas-
sion has made Jim a successful lawyer, and his “faith” in the West has
“played an important part in its development.”139

This dichotomy further situates My Ántonia within the culture’s
larger intellectual struggles, by conjuring the divide between the
moral realism of the romantic era and the moral relativism of the
modern era.140  The divide influenced law and literature: the former
in disputes between natural lawyers and positivists and the latter in
the differences between romantics and realists.141  Jim’s romanticism

135. ÁNTONIA, supra note 1, at 299, 306.
136. See, e.g., Roscoe Pound, Mechanical Jurisprudence, 8 COLUM. L. REV. 605, 605

(1908).  Cather’s use of the word “romantic” to describe Jim is somewhat ambiguous, but
the details provided in the introduction about his personality suggest a broad definition
linking him to both the historical period in art and philosophy known as the Romantic
era, as well as to the more general dictionary definition.  Regarding the former, there is
Jim’s inclination to see the world symbolically, evidenced by his view of Ántonia as rep-
resenting the frontier “adventure” of his youth; his interest in the superior individual,
as also represented by Ántonia; and his emphasis on subjective experience and feeling
as sources of knowledge.  Regarding the latter, there is his youthful adventurousness
and idealism toward “big Western dreams,” despite being over forty years old. See ÁNTO-

NIA, supra note 1, at xi, 261; Anne C. Dailey, Holmes and the Romantic Mind, 48 DUKE

L.J. 429, 487-88 (1998); ROSOWSKI, supra note 119, at x; see also Romance, WEBSTER’S
COLLEGIATE DICTIONARY 709 (1914) (defining “romance” as including “a dreamy, imagi-
native habit of mind”); Romantic, WEBSTER’S COLLEGIATE DICTIONARY 709 (1914) (defin-
ing “romantic” as “suggestive of adventure”); CONCISE OXFORD DICTIONARY (7th ed.
1917) (defining “romantic” as “imaginative,” “visionary,” “passionate,” “quixotic”).  As a
young critic, Cather praised the romantic school of literature.  “Romance is the highest
form of fiction,” she wrote.  “Children, the sea, the sun, God himself are all romanti-
cists.”  KINGDOM OF ART, supra note 50, at 232-33.

137. ÁNTONIA, supra note 1, at xi.
138. Id.
139. Id.
140. See White, supra note 133, at 1013-14 (discussing increasing moral relativism

in the early twentieth century); Robert C. Post, A Theory of Genre: Romance, Realism,
and Moral Reality, 33 AM. Q. 367, 379 (1981) (discussing moral realism of nineteenth-
century American romantic literature).

141. See LaPiana, supra note 29, at 536 (discussing how nineteenth-century histori-
cal jurisprudence sought to disprove analytical positivism); Post, supra note 140, at 390
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foreshadows the novel’s central theme of discovery of moral truths and
calls to mind the idealism, and perhaps over-optimism, of the nine-
teenth-century framework, while his wife conjures the sense in which
some modern reform efforts, in an appeal to pragmatism, slid into “the
most barren forms of value-free social science.”142

Notably, Jim’s romanticism is presented as of a piece with his
identity as a lawyer: to tell Ántonia’s story, he says, “I should have to
do it in a direct way, and say a great deal about myself.  It’s through
myself that I knew and felt her, and I’ve had no practice in any other
form of presentation.”143  Here, one can see how Jim, perhaps counter-
intuitively, conjures Brandeis’s lawyer “of the people.”144  Specifically,
Jim devotes his story of the American West to the life of one poor,
immigrant farming woman, someone at the lowest social rungs.  Addi-
tionally, it is Jim’s “practice” to derive his understanding of “the peo-
ple,” as represented by Ántonia, from the realm of personal experience
and feeling, not from what Brandeis called “abstract conception.”145

Jim’s narrative can thus be read as portraying “the life of the law,” as
practiced by one strand of historical legal science, as based on “experi-
ence” rather than “logic.”146

(contrasting romantic and realist novels by arguing that in the realist novel, “value has
no distinct ontological status . . . .”).

142. HORWITZ, supra note 29, at 5.  For discussions of the influence of the behavioral
sciences on modern legal thought, see White, supra note 133, at 1014-18; Steven D.
Smith, Expressivist Jurisprudence and the Depletion of Meaning, 60 MD. L. REV. 506,
525-28 (2001).  Cather expressed skepticism toward relativistic and behavioristic views.
In an 1895 essay extolling romanticism, she characterized as destructive the idea that
morality is “merely a relative thing” and “virtue a myth or fable.”  In a later essay on
Thomas Mann’s Joseph and His Brothers, Cather positively described that novel’s view
of “the nature of man”:

[I]t is not the nature of man as the Behaviourists and biologists see it.  This is a
double nature, struggling with itself, and the struggle is not to keep the physi-
cal machine running smoothly.  These ancient people . . . [are] fixed upon some-
thing within themselves which they feel to be their real life, consciousness . . . .

KINGDOM OF ART, supra note 50, at 231; NOT UNDER FORTY, supra note 70, at 96-97.
143. ÁNTONIA, supra note 1, at xiii (emphasis added) (internal quotation marks

omitted).
144. See Brandeis, supra note 101, at 471.  The comparison is arguably counterin-

tuitive because Brandeis criticized legal science for complacently applying “[eight-
eenth]-century conceptions of the liberty of the individual and of the sacredness of
private property” to cases involving “newly arisen social needs.”  As an example, Bran-
deis cited the Illinois Supreme Court’s decision in Ritchie v. People, 40 N.E. 454 (Ill.
1895), which held unconstitutional a state law restricting the working hours of women,
as “reasoning from abstraction.”  By comparison, the subsequent W.C. Ritchie & Co. v.
Wayman, 91 N.E. 695 (Ill. 1910) [hereinafter Ritchie II], which effectively overturned
the earlier case and for which Brandeis provided legal counsel to the state, reflected
“reasoning from life.” Ritchie II “took notice of those facts of general knowledge em-
braced in the world’s experience . . . ,” Brandeis said. See id. at 464-65.

145. See id. at 465.
146. See HOLMES, supra note 27; Barzun, supra note 9, at 1055 (distinguishing be-

tween deductive and inductive strands of legal science).
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The introduction’s suggestion of personal experience as a source
of knowledge, a theme of both romanticism and historical legal sci-
ence, is repeated when Jim presents his story of Ántonia in a “legal
portfolio.”147  He at first labels it “Ántonia,” but he then prefixes her
name with the word “My,” reiterating the centrality of his own experi-
ence to his understanding of her.148  In doing so, Jim anticipates ques-
tions about the “realism” of his account, conjuring the contemporary,
and to some degree ongoing, debates over the extent to which fact and
value are distinct, moral and legal principles are objective or subjec-
tive, and law is “made” or “found.”149

2. Historical Legal Science and the Law of Progress

Jim’s retrospective account of his friendship with Ántonia forms
the rest of the novel.  In its basic framework, one can see key jurispru-
dential motifs of historical legal science.  Specifically, Jim presents
himself as a witness to progressive evolution, both of the Western
frontier and Ántonia.  He traces the frontier’s evolution from wilder-
ness into civilization, and Ántonia’s development from a beleaguered
foreign girl into an independent American woman.150  In doing so, he
draws out larger themes from particular events, namely, the tendency
toward progress and liberalism, albeit punctuated by some ambiva-
lence about those ideas.

The story opens by suggesting a tabula rasa, reiterating the intro-
duction’s idea of experience as Jim’s source of knowledge.151  Jim re-
calls being an orphan moving to the Western frontier, a world he
knows nothing about, where he will live with grandparents he has
never met.152  All subsequent experiences thus form the basis for his

147. Id. at 2, 244; see Dailey, supra note 136, at 492, 496; LaPiana, supra note 29, at
532, 552; Siegel, supra note 9, at 1435; Barzun, supra note 9, at 1073-74. See also Daniel
Hoffman, FORM AND FABLE IN AMERICAN FICTION 353 (1994) (stating that American ro-
manticists saw the artist’s role as “discoverer and revealer of truth” and found such
truth “in the past of their ancestors or in their own childhoods or in symbol-freighted
voyages . . . .”).

148. ÁNTONIA, supra note 1, at xiv.
149. See RABBAN, supra note 8, at 356; HORWITZ, supra note 29, at 119.
150. James E. Miller Jr., A Frontier Drama of Time, 10 AM. Q. 476, 481-82 (1958),

which argues that My Ántonia portrays various stages of progress in a way that exem-
plifies Frederick Jackson Turner’s “frontier thesis,” informed this Article’s analysis re-
garding some of the novel’s evolutionary themes. See also GEORGE DEKKER, THE

AMERICAN HISTORICAL ROMANCE 73 (1987) (identifying Willa Cather, Herman Melville,
and Mark Twain as exemplifying the American historical romantic novel’s emphasis on
stages of progress).

151. For a concise explanation of John Locke’s theory of the mind as “white paper”
that gains knowledge by experience, see Barzun, supra note 9, at 1061-63.

152. See ÁNTONIA, supra note 1, at 8-9.
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later understandings.153  Like Jim’s mind, the frontier is also a blank
page, consisting of “nothing but land,” sun, and sky.154  It is “outside
man’s jurisdiction,” suggesting nature’s preeminence.155  Believing
even prayer to God futile, Jim recalls of his first night there, “I did not
say my prayers that night: here, I felt, what would be would be.”156

An immediate jurisprudential undercurrent pervades Jim’s open-
ing passage.  By reciting the “what would be would be” maxim, Jim
conjures one of the core criticisms of historical legal science, which is
that it took a “what will be will be” approach to society and the law,
making social and legal reform futile.157  It is unclear, however,
whether Jim as an adult still endorses that maxim he believed as a
boy.  If so, he might be immediately revealing his hubris by invoking
one of literature’s famously hubristic knowledge-seekers, Christopher
Marlowe’s Faustus, who makes a deal with the devil after reading in
the Bible that the wages of sin is death.  Because everyone sins, Faus-
tus concludes that death is inevitable, intoning, “Che sarà, sarà.”158

But if not, Jim might be refuting charges of fatalism by showing that
he now sees the maxim as childish.

Ántonia and her family arrive on the frontier, after journeying
from Bohemia, on the same night that Jim does.  Their initial circum-
stances recall Cather’s belief that human history reflected “an emigra-
tion . . . to civilization.”159  It is an idea that echoes the claim espoused
by historical legal scientists that human history showed a progressive
evolution from “despotism to freedom.”160  In so arguing, they drew
from Henry Maine’s theory that history showed a “gradual dissolution
of family dependency and the growth of individual obligation,” or “a
movement from status to contract.”161

One can see two themes from Maine’s theory in the Shimerdas:
the movement from status to contract, and “the patriarchal family” as

153. In many nineteenth-century novels, the hero is an orphan and thus “undeter-
mined” and “unauthored.” See PETER BROOKS, READING FOR THE PLOT 115 (1992).

154. ÁNTONIA, supra note 1, at 8, 18.
155. Id. at 8.
156. Id.
157. See JAMES HERGET, AMERICAN JURISPRUDENCE, 1870-1970: A HISTORY 143

(1990).  While evolutionary theories of history frequently assumed a progression toward
higher or better levels, depending on the theory, this progression could reflect an un-
folding of what was already immanent, the impact of governing laws over time, or the
fortuitous result of change. RABBAN, supra note 8, at 69.

158. See CHRISTOPHER MARLOWE, THE TRAGICAL HISTORY OF DOCTOR FAUSTUS 3
(Adolphus William Ward ed., 1887); Romans 6:23. But see POSNER, supra note 10, at 199
(noting debate over whether readers are meant to take an orthodox Christian view of
Faustus or instead identify with his aspirations).

159. See WILLA CATHER IN PERSON, supra note 21, at 141-42.
160. See Siegel, supra note 9, at 1510-11.
161. LaPiana, supra note 29, at 537, 541, 554 (internal quotation marks omitted).

See also RABBAN, supra note 8, at 147 (internal quotation marks omitted).
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the “primitive unit of society.”162  As to the former, the Shimerdas em-
igrate from an aristocracy to a democracy, from a status-based society
to a society founded on the consent of the governed.163  Moreover, in
Bohemia, the Shimerdas were not among the “nobles,” suggesting an
emigration from oppressive conditions.164  As to the latter, their ini-
tial circumstances call to mind the oppressive family dependencies
and communal properties that Maine contrasted with the individual-
ism of liberal societies.165  To emigrate, they made a bad bargain,
through a cousin, with a distant relative, paying too much for his
homestead.166  Yet they are initially dependent on this relative in
America because they cannot speak English, while he still lives on the
homestead he sold them and eats their food.167

The Shimerdas’ primitive condition is made clear in Jim’s first
visit to their house, which Jim describes as a “hole” or “cave” carved
into an earthen bank and thatched with wild grass.168  The Shimerdas
emerge from this earthen cave to greet Jim and his grandmother,
evoking an image of “prehistoric man in the dawn of time.”169  Also as
in Maine’s theory, one sees in the Shimerdas traces of patriarchal cus-
tom.  Mrs. Shimerda sees Ántonia’s brother, Ambrosch, as “the impor-
tant person in the family,” for whom they immigrated to America, and
Ántonia and her mother defer to him despite his surliness.170  Jim’s
wry recounting of this dynamic fits with that of American legal think-
ers in the late nineteenth century, who saw private contract as freeing
individuals from such “primitive” relations.171

The main event of the first part of Jim’s narrative is the suicide of
Ántonia’s father.  For this Article’s purposes, it is an important event
because it more fully draws out the primitive customs that Ántonia
must overcome, and it exemplifies Jim’s method of using particular
cases to inductively reason that a general principle is true.  Jim ex-
plains that a threshold issue that emerged from Mr. Shimerda’s sui-
cide was the question of where to bury him. Ántonia’s mother and
Ambrosch want the grave to be at a corner of their land under a stake,
even though eventually “two roads would cross exactly at that corner,”

162. See Smith, supra note 41, at 408.
163. See THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776).
164. ÁNTONIA, supra note 1, at 116.
165. See Smith, supra note 41, at 408-09.
166. ÁNTONIA, supra note 1, at 22.
167. Id. at 22-23, 35.
168. See id. at 24-27.
169. See Miller, supra note 150, at 481.
170. ÁNTONIA, supra note 1, at 103.
171. See RABBAN, supra note 8, at 126-27, 449; Smith, supra note 41, at 408-09.  For

additional support, see supra notes 37-42 and accompanying text.
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causing the grave to be trammeled over by travelers.172  All the Amer-
ican neighbors are “disturbed and shocked” by the idea.173

Mrs. Shimerda’s and Ambrosch’s wishes evoke the English com-
mon law punishment for the crime of suicide, which included ignomin-
ious burial on a highway or at a cross roads with a stake driven
through the body.174  Jim’s “judicial” grandfather, who acts as a sort of
informal arbitrator, concludes that Mrs. Shimerda must get her
way.175  However, he also correctly predicts that “the people of this
country” will respond by never building the crossroads there.176

Jim’s telling of the story highlights the larger principle of progres-
sive evolution that historical legal science espoused, and his use of
law-related ideas and language to tell the story suggests that it is in-
formed by his lawyerly perspective.  Specifically, by inviting readers to
recall the English punishment for suicide, Jim evokes the view of legal
historians who saw America as embodying a new advance in lib-
erty.177  Jim’s grandmother is a contemporaneous voice to this idea.
She assumes that Mr. Shimerda, a Catholic, cannot be buried in a
Catholic graveyard owing to his suicide, and when a Norwegian
church also refuses him, she exclaims, “[W]e’ll have to have an Ameri-
can graveyard that will be more liberal-minded.”178  She does not
want “inquisitions” over her own dead body, she says, conjuring the
Catholic Church’s judicial system and the inquisitorial systems of
non-common law nations.179

Although Jim is less provincial, he also associates the American
response with progress.180  He attributes Mrs. Shimerda’s burial
plans to “superstition” and a “propitiatory intent.”181  By comparison,
the town, he says, never builds roads over Mr. Shimerda’s grave, in-
stead curving them around it, reflecting a “spirit” that “could not carry
out the sentence” of a crossroads burial and instead one which ex-
pressed “clemency.”182  In other words, not only does the American
common law match Jim’s views of justice for Mr. Shimerda, in that it

172. ÁNTONIA, supra note 1, at 129.
173. Id.
174. See 4 WILLIAM BLACKSTONE, COMMENTARIES 189; GEST, supra note 118, at 16-

17.  Charles Dickens also portrayed the phenomenon in his novel The Old Curiosity
Shop. Id.

175. ÁNTONIA, supra note 1, at 130.
176. Id.
177. For support, see supra notes 38-39 and accompanying text.
178. ÁNTONIA, supra note 1, at 127-28.
179. Id. at 128.
180. See, e.g., id. at 25, 259 (Jim recalling that his grandmother “always spoke in a

very loud tone to foreigners, as if they were deaf” and Jim recalling his grandmother’s
fear that he was “growing up to be a bad boy” due to his going to dances).

181. Id. at 129, 136.
182. Id. at 136.
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does not criminalize suicide, but so does American custom, as reflected
in the people’s unwillingness to punish Mr. Shimerda with a cross-
roads grave.

The story suggests how the American common law “lost many of
its harsh and cruel features” inherited from England.183  The effect is
to echo the belief of late nineteenth-century legal thinkers who argued
that the “spirit” of Western peoples gradually folded natural law prin-
ciples into their positive law.184  One can thus see from Jim’s story
how the common law might originate in custom, which reflects the
people’s morality.  It is precisely the concept of law that some propo-
nents of historical legal science espoused, believing that the common
law reflected the “growth and evolution” of “the popular sense of
right,” which among civilized peoples aspires toward “abstract right
and natural justice.”185

Ántonia’s hardships at this juncture reiterate the theme of pro-
gressive evolution, particularly the idea of “status to contract.”  Her
father represented the liberal impulse.186  Thus, his death signals a
stifling of her development, as her status as “female under tutelage”
becomes more severe.187  As Jim describes it, after her father’s sui-
cide, “Ambrosch was more than ever the head of the house, and he
seemed to direct the feelings as well as the fortunes of his women-
folk.”188  With Ambrosch in charge, Ántonia forgoes school and spends
her days doing hard labor on her family’s land and neighboring
farms.189  Jim recalls that Ántonia regressed: she loses “all her nice

183. RABBAN, supra note 8, at 335 (internal quotation marks omitted).
184. See Siegel, supra note 9, at 1459.
185. RABBAN, supra note 8, at 341, 365, 371 (internal quotation marks omitted). See

also HORWITZ, supra note 29, at 119-20.  Jim similarly emphasizes the relative progress
of the New World in other instances.  For example, Jim recalls the claim by a Russian
neighbor that in Russia “only rich people had cows, but here any man could have one
who would take care of her.”  There is also a scene where Jim’s grandfather relieves
Mrs. Shimerda of a debt she owes him for a cow, an act of charity that causes her to run
to him, crouch down, and kiss his hand.  “Somehow, that seemed to bring the Old World
very close,” Jim recalls.  Both scenes link the Old World with status-based social sys-
tems that provide less freedom to acquire property. See ÁNTONIA, supra note 1, at 39,
155.

186. Mr. Shimerda was notably more refined than Mrs. Shimerda, loved Ántonia
deeply, and cared about her education, while Ántonia’s mother seems crude and em-
braces the old patriarchal values.  For instance, Mr. Shimerda appears as a “dignified”
and “neatly dressed” man with an aesthetic appreciation, expressed in his love of music
and playing the violin, while her mother lacks tact and sophistication. See ÁNTONIA,
supra note 1, at 27, 30, 86, 102; 138-39; 142, 270.  Additionally, although Mr. Shimerda
unequivocally wants Ántonia to learn English, Mrs. Shimerda begrudgingly allows it.
See id. at 27, 34.

187. Smith, supra note 41, at 409.
188. ÁNTONIA, supra note 1, at 145.
189. Id. at 142-44, 167.
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ways” and develops “rough ones,” and she begins to look like “the peas-
ant women in all old countries.”190

Ántonia’s horizon widens, however, when Jim’s grandfather tem-
porarily hires her to help in their kitchen and a town merchant hires
her to be a nanny, events that introduce the theme of “freedom of con-
tract.”191 Ántonia’s jobs liberate her socially, by getting her out of the
insular orbit of her brother and mother.  They also free her economi-
cally, because the merchant’s wife who hires her as a nanny, Mrs.
Harling, requires Ambrosch to let Ántonia keep some of her own
wages rather than give it all to him.192  During this period, Jim recalls
that Ántonia learns English so well that “she could speak as well as
any of us,” suggesting the democratizing effects of economic free-
dom.193  One can thus see in Ántonia’s life the “gradual dissolution of
family dependency,” accompanied by greater individual freedom.194

That Jim is a lawyer appears even more germane here when we
recall that women’s rights were bound up with the early twentieth-
century controversy over freedom of contract.  In the landmark 1908
case of Muller v. Oregon,195 the United States Supreme Court deter-
mined that it was not unconstitutional under Lochner v. New York196

for states to limit the working hours of women in factories and laun-
dries.197  Oregon law by then provided that all women had the same
rights as men to enter contracts.198  However, the Muller Court rea-
soned that women’s “physical structure” and “maternal functions” jus-
tified legislative limits.199  “[A]s healthy mothers are essential to
vigorous offspring,” the Court said, “the physical well-being of woman
becomes an object of public interest . . . to preserve the strength and
vigor of the race.”200  It concluded:

The two sexes differ in structure of body, in the functions to
be performed by each, in the amount of physical strength, in

190. Id. at 140, 144.
191. See Smith, supra note 41, at 409; LaPiana, supra note 29, at 533, 541, 554.
192. ÁNTONIA, supra note 1, at 173.
193. Id. at 177.
194. See LaPiana, supra note 29, at 537, 541, 554 (internal quotation marks omit-

ted); see also RABBAN, supra note 8, at 147 (internal quotation marks omitted).
195. 208 U.S. 412 (1908).  It was in Muller that Brandeis submitted his renowned

“Brandeis Brief,” containing pages of sociological and economic data about the factory
working conditions of women, to defend the state law as being rationally based. See
HORWITZ, supra note 29, at 188, 209; Frederick Schauer, The Decline of “The Record”: A
Comment on Posner, 51 DUQ. L. REV. 51, 55 n.25 (2013).

196. 198 U.S. 45 (1905).
197. Lochner v. New York, 198 U.S. 45 (1905).  In Lochner, the Court famously de-

cided that a law limiting the working hours of bakers violated the liberty guaranteed by
the Due Process Clause. Id. at 64.

198. See Muller v. Oregon, 208 U.S. 412 (1908).
199. Muller, 208 U.S. at 421.
200. Id.
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the capacity for long-continued labor, particularly when done
standing, the influence of vigorous health upon the future
wellbeing of the race, the self-reliance which enables one to
assert full rights, and in the capacity to maintain the struggle
for subsistence.201

In the context of Muller, Jim’s account becomes a possible rejoin-
der to the Court’s rationale for abridging women’s contractual free-
dom.  For one, Ántonia labors hard her entire life and boasts about
being able to plow as much as her brother, yet she becomes a veritable
symbol of fertility by the novel’s end.202  That is, she shows a “capacity
for long continued labor” and “self-reliance,” while also advancing “the
strength and vigor of the race.”203  Additionally, in the second part of
Jim’s story, entitled “The Hired Girls,” Jim devotes special attention
to the hard labors of other girls like Ántonia who went on to run “big
farms and fine families of their own . . . .”204

Jim links the Muller view with weakness and complacency, while
casting his own view in terms of vigor and progress.  He explains that
in his youth it was conventional for American families to shelter their
daughters from life, refusing to let them work, even if their families
were poor.  “They stayed indoors in winter because of the cold, and in
summer because of the heat,” he wryly recalls.205  By contrast, daugh-
ters of Bohemian and Scandinavian farmers came to town to earn a
living.  Although they lost years of their youth, they sent home “hard-
earned dollars” to help pay off land debts and buy farming equip-
ment.206  In turn, “the foreign farmers in our county were the first to
become prosperous,” Jim says.207  “The girls who once worked in . . .
kitchens are today managing big farms,” and “their children are better
off than the children of the town women they used to serve.”208

In other words, the “hired girls” show “capacity for long-continued
labor,” and their freedom to exercise it helped them succeed in “the
struggle for subsistence.”209  Beyond the struggle to survive is also a

201. See id. at 422.  The argument that women are physically weaker than men was
provided as a reason not only to limit women’s contractual rights, but also their political
rights.  Following Muller, the Illinois Supreme Court upheld a similar law, opining that
the “the differences existing between the sexes” similarly justified laws “exempting” wo-
men from jury service and permitting only men to vote and hold public office. See
Ritchie II, 91. N.E. at 698.

202. See ÁNTONIA, supra note 1, at 141, 157, 398 (describing Ántonia as a “rich mine
of life,” like the “founders of early races”).

203. Muller, 208 U.S. at 421-22.
204. ÁNTONIA, supra note 1, at 228.
205. Id. at 226.
206. Id. at 227-28.
207. Id. at 228.
208. Id.
209. Muller, 208 U.S. at 422.
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deeper realization of human potential.210  Indeed, although Jim por-
trays Ántonia as losing her grace when she does hard labor under her
brother’s tutelage, Jim imbues Ántonia and the other “hired girls”
with righteousness when they labor as individuals for their own
money and their own farms.211  “I always knew I should live long
enough to see my country girls come into their own, and I have,” Jim
says.212  Again, we see the focus on particular cases as evidence of
larger principles.  Here, it is the idea of human flourishing as inti-
mately connected with freedom of contract.213

Jim represents the movement from status to contract as a redis-
tribution of wealth, from the families that treated women as a class in
need of protection to those that let their daughters work outside the
home.  That shift engenders individual and societal progress, as previ-
ously poor families now manage rich farms, which fuel the commu-
nity.  Jim explains, “Today the best that a . . . merchant can hope for is
to sell provisions and farm machinery and automobiles to the rich
farms where that first crop of stalwart Bohemian and Scandinavian
girls are now the mistresses.”214  In turn, Jim portrays this progress
as promoting democracy by disrupting the “social order,” in the sense
of preventing class entrenchments and enabling the poor to rise.215

Notably, although Jim portrays Ántonia as having to overcome
the patriarchal customs of her family, in discussing the “hired girls”
more broadly he portrays immigrant families as industriously freeing
their daughters to work in contrast to the more paternalistic Ameri-
can families.  One effect of this dynamic is to lend an aura of univer-
sality to the liberal values woven through Jim’s story.  That is, it
suggests that these values are human values as well as national ones.
Indeed, as discussed in Part IV.B, Jim eventually finds Ántonia to re-
veal what is “universal and true” in the human condition.216  We now
see the general outlines of historical legal science in Jim’s story as he
portrays the evolving American West as gradually realizing these
truths.

210. Cf. Nebraska, supra note 71, at 152 (stating that for the pioneer generation,
“the attainment of material prosperity was a moral victory, because it was wrung from
hard conditions . . . .”).

211. See, e.g., ÁNTONIA, supra note 1, at 225 (describing the girls who “helped to
break up the wild sod” as having been “early awakened and made observant” by their
hard experiences); id. at 275 (portraying Lena Lingard as deciding to build her mother a
new house because “the men will never do it”); id. at 398 (describing Ántonia as having
“that something which fires the imagination . . . .”).

212. Id. at 228.
213. For support, see supra note 41 and accompanying text.
214. ÁNTONIA, supra note 1, at 228-29.
215. Cf. id.at 229.  “The country girls were considered a menace to the social order.

Their beauty shone out too boldly against a conventional background.” Id.
216. See id. at 398.
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3. The Intersection with Natural Law

The idea that history can reveal universal truths is where the his-
torical theory of some late nineteenth-century legal scientists inter-
sects with natural law.217  Here, historical legal science reflects a
continuation of the premodern framework for understanding the
world.218  In My Ántonia, Jim evinces two key characteristics of this
framework: first, a belief in “an inherently meaningful universe . . . ,”
wherein “everyday events and objects have meanings beyond them-
selves,” and secondly, a sense that “the order of nature has a purpose”
that holds “spiritual and moral significance for human beings.”219

Jim’s identification of larger truths in the seemingly mundane ex-
istence of modest farming people is representative of this premodern
mode.  Indeed, when we combine Jim’s portrayal of history as a pro-
gressive evolution with his belief in the existence of a transcendent
moral order, we can see more clearly how My Ántonia becomes a novel
about a lawyer’s endeavor to discern principles of natural law by stud-
ying the past.

Jim’s ultimate discovery of what he later calls the “meaning in
common things” is foreshadowed early on by his portrayal of the fron-
tier as ruled by nature and nature as a repository of moral knowl-
edge.220  Recall, Jim says at the outset that the frontier is “outside
man’s jurisdiction,” suggesting nature’s preeminence and thus his
frontier experience as an encounter with nature.221  “There was noth-
ing but land . . . ,” he says, “not a country at all, but the material out of
which countries are made.”222  This wild land appears to have a life of
its own.  One of Jim’s first impressions is of the wild red grass so full
of motion that “the whole country seemed, somehow, to be run-
ning.”223  He says:

[M]ore than anything else I felt motion in the landscape; in
the fresh, easy-blowing wind, and in the earth itself, as if the
shaggy grass were a sort of loose hide, and underneath it
herds of wild buffalo were galloping . . . .”224

Following this, Jim remembers finding his grandmother’s garden
and lying down in a pumpkin patch.  He recalls “giant grasshoppers”
doing “acrobatic feats” and the wind “singing its humming tune.”225

217. See Siegel, supra note 9, at 1467, 1501, 1515.
218. See id. at 1468-69; FELDMAN, supra note 14, at 52-53, 103.
219. Smith, supra note 142, at 529-30.
220. See ÁNTONIA, supra note 1, at 398.
221. Id. at 8.
222. Id.
223. Id. at 16.
224. Id. at 17.
225. Id. at 19.
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That is, he presents a scene where “the miraculous resides within the
ordinary,” and seemingly routine events in nature are “links to a
larger reality.”226  This larger reality seems to reach him as he lies
there “like the pumpkins,” emulating nature and feeling “entirely
happy.”227  Looking back on that moment, Jim draws on it to theorize
about transcendence: “Perhaps we feel like that when we die and be-
come a part of something entire, whether it is sun and air, or goodness
and knowledge.”228  Nature, he suggests, is transcendent, “something
complete and great,” from which we can obtain or understand
happiness.229

Soon thereafter, Jim again finds symbolic meaning in an ordinary
scene in nature, but this time he uses it to identify nature with human
freedom.  He recalls his “first glorious autumn” on the frontier, when
the country “lay open before me” and “I could choose my own way over
the grass . . . .”230  The motif of freedom thus figuratively introduced,
Jim says he sometimes followed the sunflower-bordered roads.  Ac-
cording to a legend he heard as a child, sunflowers were introduced
there because persecuted Mormons scattered sunflower seeds to mark
their path as they fled West, in search of a place where they could
“worship God in their own way . . . .”231  Jim closes the vignette by
acknowledging that botanists refute the legend, believing sunflowers
to be a native plant.  Nonetheless, Jim says, “that legend has stuck in
my mind, and sunflower-bordered roads always seem to me the roads
to freedom.”232

Jim’s suggestion that the sunflower-bordered roads have a moral
meaning beyond their physical existence reflects precisely the
premodern mode of seeing in everyday objects “myriads of symbols re-
flecting higher realities.”233  This passage also fits with Jim’s practice
of extrapolating a general principle from particular facts, here the
facts being that Mormons traveled through Nebraska while heading
West to obtain religious liberty, an event that Cather also discussed in
her Nation essay.234  As to the principle Jim extrapolates, one can see

226. ROSOWSKI, supra note 119, at 78. See Smith, supra note 142, at 531 (citing
JOHAN HUIZINGA, THE AUTUMN OF THE MIDDLE AGES (Rodney J. Payton & Ulrich Mam-
mitzsch trans., 1996)).

227. ÁNTONIA, supra note 1, at 20.
228. Id.
229. Id.
230. Id. at 31.
231. Id. at 31-32.
232. Id. at 32.
233. See Smith, supra note 142, at 530 (quoting SEYYED HOSSEIN NASR, RELIGION

AND THE ORDER OF NATURE 64 (1996)) (internal quotation marks omitted).
234. For support, see supra 74 and accompanying text.  An alternative interpreta-

tion is that this passage is proof of Jim’s narrative unreliability, because it shows his
rejection of the physical sciences as the last word on reality.
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a repetition of the view espoused by some historical legal scientists
that human history reflects an exodus “from despotism to freedom.”235

The sunflowers also conjure a more metaphysical type of freedom,
which connects them to Jim’s belief in and pursuit of truth.  This idea
appears in two aspects of his story.  First, the Mormons create the
sunflower roads in their pursuit of religious liberty, which is entwined
with their belief in ultimate truth.  Secondly, sunflowers also border
the first road that Jim takes to meet Ántonia and her family.  This
road, too, has an enchanted quality in Jim’s mind, featuring sunflow-
ers “as big as little trees,” forming “a gold ribbon across the prairie,”
and even appearing to offer themselves as food to a horse.236  In this
context, Jim’s sense that sunflower-bordered roads lead to freedom
possibly presages his discovery of truth through Ántonia, by conjuring
the old maxim, “[t]he truth shall make you free.”237

Indeed, Jim later directly casts nature as a revealer of truth in
describing one bitter winter.  He remembers the “pale, cold light of the
winter sunset” as akin to “the light of truth itself.”238  The wind sang a
“bitter song,” as if to say, “[t]his is reality, whether you like it or not.
All those frivolities of summer, the light and shadow, the living mask
of green that trembled over everything, they were lies, and this is
what was underneath. This is the truth.”239  Thus, Jim again reveals
a “symbolic understanding of the world” that presupposes “an order of
reality beyond or behind the visible phenomena.”240

Of course, Jim’s observations are not without ambiguity, which
might well reflect his own ambivalence toward “reality.”  At times,
Jim equivocates by saying that these events and objects in nature
“seemed” or “seem” to him to hold these deeper meanings, or appeared
“as if” they held such meanings.  This type of qualifying language
makes it somewhat unclear whether Jim believes himself to be actu-
ally finding objective truths or to be self-consciously projecting his val-
ues onto the world.  The ambiguity traces back to the novel’s
introduction, where Jim edits his story’s title from “Ántonia” to “My
Ántonia.”  For this Article’s purposes, what matters is that even with
this ambiguity the novel portrays Jim as facing the very jurispruden-
tial questions that lawyers of his generation wrestled with, namely,

235. For support, see supra note 37 and accompanying text.
236. ÁNTONIA, supra note 1, at 21-22.
237. See John 8:32.
238. ÁNTONIA, supra note 1, at 197. Cf. John 3:21 (“[H]e that doeth truth cometh to

the light.”).
239. ÁNTONIA, supra note 1, at 197-98.
240. See Smith, supra note 142, at 531; see also ROSOWSKI, supra note 119, at 88

(stating that My Ántonia is about the individual imagination perceiving the world
symbolically).
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whether the legal principles judges declared were found or made, ob-
jective or subjective.241

In other passages, Jim also indicates natural law thinking by re-
calling various characters who commit crimes or otherwise violate
natural law principles and subsequently get what they are due accord-
ing to some sort of natural justice.  For instance, two Russian settlers
who killed a bride and groom to save themselves from being attacked
by wolves end up dead and miserable.242  And when the “evil” Wick
Cutter murders his wife to evade the state’s married-women’s prop-
erty law, he kills himself to avoid punishment.243

By contrast, Jim argues that Mr. Shimerda does not deserve pun-
ishment for his suicide by invoking biblical precedent, specifically, the
parable of Dives and Lazarus, in which a rich man burns in torment
after ignoring the beggar Lazarus.244  Mr. Shimerda was not “rich and
selfish . . . ,” Jim reasons as a boy.245  Rather, Mr. Shimerda “had only
been so unhappy that he could not live any longer.”246  In other words,
Jim appeals to a higher law than the positive law of the church, as
well as to the idea that Mr. Shimerda’s personal state of mind at the
time of his suicide must be considered, and possibly dispositive, in de-
termining his punishment.  It is an argument founded on the type of
natural rights individualism that Oliver Wendell Holmes Jr., who is

241. For support, see supra note 149 and accompanying text.
242. See ÁNTONIA, supra note 1, at 63-68.  The Russians’ tale notably presents a

“choice of evils” problem.  Under the common law, their only possible justification would
be the defense of necessity, but necessity has long not been a legal defense to murder.
See Regina v. Dudley & Stephens, 14 Q.B.D. 273, 287 (1884).  With respect to the natu-
ral law, they also likely cannot justify their acts, on the old principle that people should
never be treated as the mere instruments of others. See Robert P. George, Natural Law,
31 HARV. J.L. & PUB. POL’Y 171, 173-74 (2008); John Finnis, Natural Law: The Classical
Tradition, in THE OXFORD HANDBOOK OF JURISPRUDENCE & PHILOSOPHY OF LAW 29
(Jules Coleman & Scott Shapiro eds., 2002).  The “Golden Rule,” that people should do
to others as they would have others do to them, is another potential underlying princi-
ple. See id.

243. See ÁNTONIA, supra note 1, at 57, 407-10.  Notably, Jim portrays Cutter as law-
lessness incarnate, as someone who came to the frontier to “escape restraint” and who
had “broken all the Commandments.” See id. at 238, 241.  At one point, Ántonia goes to
work for Cutter, suggesting a Faustian bargain that opens her to the dangers of lawless-
ness, represented by Cutter’s attempt to seduce or possibly rape her. See id. at 233-37;
280-83.  A similar motif emerges in the story of a “tramp” who throws himself into a
threshing machine.  Jim juxtaposes the tramp’s unwillingness to exert himself and
scapegoating of foreigners with Ántonia’s strong work ethic. See id. at 202-04; cf. FINNIS,
supra note 69, at 173-74 (discussing criteria of distributive justice).

244. See ÁNTONIA, supra note 1, at 118 (Jim recalling another character saying that
Mr. Shimerda must experience torment and be prayed out of Purgatory); see also Luke
16:19-31; cf. JOHN LOCKE, TWO TREATISES OF GOVERNMENT, 197 (Thomas Hollis ed.,
1764) (stating that man “has not liberty to destroy himself . . . but where some nobler
use than its bare preservation calls for it”).

245. ÁNTONIA, supra note 1, at 118.
246. Id.
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often credited with pushing American legal thought into the modern
era, attacked in The Common Law as too subjective and moralistic to
provide legal stability.247

The common element of death in Jim’s stories evokes the biblical
rule that death is the price for breaking God’s law.248  Or, in slightly
more secular terms, they recall John Locke’s view that although peo-
ple’s natural liberty is expansive, it still must be exercised “within the
bounds of the law of nature . . . .”249  The more general premise, in
keeping with premodern thought, is that people ought to want to live
in a way that is congruous with a larger moral order in which they
exist.250  Indeed, this seems to be Jim’s belief, as he envisions happi-
ness as a union with “goodness and knowledge.”251

B. THE “UNIVERSAL AND TRUE”

One motif of historical legal science was the idea of law as a “nat-
ural growth.”252  As with other living systems, law progressed over
time while maintaining continuity with the past, through a “steady
and almost imperceptible” evolution.253  On this view, law was an “in-
heritance,” an outgrowth of the developing “national mind” and “delib-
erate judgments of the people . . . .”254

In My Ántonia, an analogous progression occurs: as Jim matures,
from a child to an adult, his discernment of natural law emerges as an
outgrowth of his development and increasing sense of connection to
the past.  To show how, this Section first explains how Jim comes to
view the past as a source of moral guidance.  It then traces the connec-
tion between Jim’s frontier experiences and the moral principles he
derives at the novel’s end.

247. See HORWITZ, supra note 29, at 110-112, 123, 142. See also HOLMES, supra note
27, at 49 (“[L]iability to punishment cannot be finally and absolutely determined by
considering the actual personal unworthiness of the criminal alone . . . . [T]he purpose of
the criminal law is only to induce external conformity to rule.”).  As a lawyer looking
back, Jim does not disclaim those views of his younger self.  Rather, he expressly retains
his sympathies for Mr. Shimerda. See ÁNTONIA, supra note 1, at 134-36.

248. See Romans 6:23. This reading is supported by Jim’s earlier invocation of Faus-
tus’s belief that “what will be, shall be,” after reading in the Bible that the wages of sin
is death. For additional support, see supra notes 156-58 and accompanying text.

249. See LOCKE, supra note 244, at 195-96.
250. Cf. Smith, supra note 142, at 533 (“[I]f the universe is a normative order, then

to live or act morally would be to live and act in congruity with that order . . . .”).
251. For support, see supra note 228 and accompanying text.
252. Siegel, supra note 9, at 1494-95. For additional support, see supra notes 26-27

and accompanying text.
253. Siegel, supra note 9, at 1495.
254. Id at 1494-95.
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1. History as a Source of Moral Guidance

Jim transitions his story, from one of experience to one of deriving
knowledge from that experience, with a brief section in which he recol-
lects his first years of college in Lincoln.  Casting that period as one of
intense intellectual development, Jim recalls it as a time of “mental
awakening,” in which he first enters “the world of ideas . . . .”255  It is
also “one of the happiest” times in Jim’s life, consistent with his theory
that happiness might entail a union with “goodness and knowl-
edge.”256 As he tells it, his social life, but for one brief romance, con-
sisted of spending time with his classics professor, with whom he read
books, took walks, and played tennis.

Against this backdrop, Jim explains how he came to experience a
“revelation . . . .”257  He recalls sitting in his room one evening reading
Virgil’s Georgics.  Two lines capture his attention: the first is the “mel-
ancholy” reflection that, “in the lives of mortals, the best days are the
first to flee,” and the second is the poet’s claim that, “I shall be the
first, if I live, to bring the Muse into my country.”258  According to
Jim’s classics professor, by “country,” Virgil meant his own “little ru-
ral neighborhood” where he was born.259

Jim’s subsequent revelation occurs after he is unexpectedly vis-
ited by a figure from his past, Lena Lingard, one of his and Ántonia’s
friends from the country.  The daughter of poor Norwegians, Lena is
now nearly unrecognizable to Jim in her “city clothes,” having opened
her own dress-making shop in Lincoln.260  Her presence causes Jim to
think back to the other poor immigrant girls he knew.  Then, “[i]t
came over [him], as it had never done before, the relation between
girls like those and the poetry of Virgil. If there were no girls like
them in the world, there would be no poetry.”261  Jim recalls, “[t]his
revelation seemed to me inestimably precious. I clung to it as if it
might suddenly vanish.”262  He then envisions Lena and underneath
her image the line from Virgil, “the best days are the first to flee.”263

From this passage, one can see at least two ways in which Jim
comes to view history as a source of moral guidance.  First, he finds
that past experience is what turns otherwise abstract ideas into
knowledge of truth.  Secondly, he finds that particular experiences

255. ÁNTONIA, supra note 1, at 292.
256. Id. at 20, 292.
257. Id. at 306.
258. Id. at 299.
259. Id.
260. See id. at 300.
261. Id. at 306.
262. Id.
263. Id. at 299.
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give rise to great ideas, of the sort found in great poetry.264  With re-
spect to the former, it is only after Jim connects Virgil’s poetry to Lena
that he grasps the truth of Virgil’s claim that “the best days are the
first to flee.”  He does so because, in his desire to retain his revelation,
he personally experiences the desire expressed in that verse to retain
what is “best,” or most valuable, to him.265

As for Jim’s claim that poetry would not exist without girls like
Lena, it is noteworthy that the Georgics is not a poem of love or ro-
mance, but one of nature and farming.  Thus, feelings of romantic love
towards such girls would not alone seem to explain Jim’s revelation.
Another possibility is Jim’s association of Lena and the other girls
with nature.266  Indeed, one of the simpler themes in the Georgics is
the existence of natural laws.267  For instance, Virgil explains that
before tilling, farmers must understand a place’s climate and condi-
tions, because “[n]ature imposed these laws and eternal cove-
nants . . . .”268  Virgil infuses these laws of the natural world with the
supernatural, by wishing for the “Muses” to reveal all the laws to
him.269

Given that Jim personally identifies with the Georgics, as evi-
denced by its revelatory effect on him, it is likely that, like Virgil, he
links the little rural “country” of his youth with the laws of nature,
and that his various descriptions of pastoral life are inspired by
Virgil’s emphasis on learning the laws of nature in order to reap its
bounties.270  In this light, girls like Lena appear akin to Virgil’s Muses
who reveal the natural law.271  Indeed, Jim expressly describes those
girls as having special moral knowledge.  “The older girls, who helped

264. Cf. ROSOWSKI, supra note 119, at 84 (“Jim grasps the idea that great art arises
from particulars . . . .”).

265. Lena is perhaps an appropriate instigator of this revelation because she gener-
ally reflects Jim’s immanent desires, represented by his longstanding attraction to her.
See ÁNTONIA, supra note 1, at 257, 306; cf. FINNIS, supra note 69, at 65 (“It may well be
that at an early stage in the life of the mind the urge to know is scarcely differentiated
from other urges . . . .”).

266. See ÁNTONIA, supra note 1, at 318 (describing Lena as “candid as Nature . . . .”);
ROSOWSKI, supra note 119, at 79 (observing that Ántonia’s wild-looking hair, eyes like
the sun shining on water, and spontaneity “make her seem like nature’s child . . . .”).

267. See, e.g, MONICA R. GALE, VIRGIL ON THE NATURE OF THINGS ix-xi (2004) (dis-
cussing the poem’s ambiguity and scholarly debate surrounding it).

268. See H. MUSGRAVE WILKINS, A LITERAL TRANSLATION OF THE ECOLOGUES AND

GEORGICS OF VIRGIL 37 (1873).
269. See id. at 72.
270. For a discussion of scholarship exploring Jim’s identification with Virgil, see

Karen Simons, Re-making the Georgic Connection: Virgil and Willa Cather’s “My Ánto-
nia,” 7 INT’L. J. CLASSICAL TRADITION 523, 524-26 (2001).

271. For the Greek poet Hesiod, the Muses are a source of knowledge of the past and
future, while John Milton’s narrator in Paradise Lost invokes a Muse who appears to be
the Holy Spirit for knowledge of divine truth. See generally Stella P. Revard, Milton’s
Muse and the Daughters of Memory, 9 ENG. LITERARY RENAISSANCE 432, 432-41 (1979).
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to break up the wild sod, learned so much from life, from poverty,” he
says, and “they had all, like Ántonia, been early awakened and made
observant by coming at a tender age from an old country to a new.”272

As a witness to their experiences, Jim portrays himself as also
gradually learning from life, poverty, and the experience of coming to
a new country.  His reunion with Lena brings him closer to deeper
discovery.  Like Ántonia later, Lena appears to him here as an ideal of
human progress and, as we will see, Jim’s response to her foretells his
later revelations after reuniting with Ántonia.  Specifically, he formu-
lates a vague “conception of the good” upon contemplating her pro-
gress.273  He recalls thinking about how Lena had always been
barefoot and in tatters in the country, and now she was making
clothes for stylish city women.274  Echoing the individualistic philoso-
phy of the premodern era, Jim observes, “[i]t seemed to me wonderful
that she should get on so well in the world. Certainly she had no one
but herself to thank for it.”275  He then tells her, “[y]ou must feel
proud of yourself, Lena,” adding, “[l]ook at me; I’ve never earned a
dollar, and I don’t know that I’ll ever be able to.”276

Recall that the “law” of Georgics, that “the best days are the first
to flee,” is also the epigraph of My Ántonia.  Thus, understanding its
significance to Jim is important to understanding the novel overall.
We can now understand this “law” as going beyond an expression of
nostalgia.277  We can place it in the context of Jim’s “precious” revela-
tion, which he wishes to retain but fears might vanish.  That revela-
tion is broadly the idea that from the particulars of history, one can
discover great truths, of the sort found in great art.  On this view, the
fact that “the best days are the first to flee” provides a reason to pre-
serve the truths one discovers.  In other words, the “law” of Georgics
explains why Jim writes his story.  Beyond feeling nostalgic, which he
might well feel, he seeks to preserve what he discovers as true of past
experience.

There is one other way in which this section of Jim’s story sug-
gests how he comes to see the past as having moral significance.  It is
that Jim names the section after Lena.  By doing so, Jim clearly recog-

272. ÁNTONIA, supra note 1, at 225.
273. See JOHN RAWLS, JUSTICE AS FAIRNESS 19 (2001) (describing “conception of the

good” as “conception of what is of value in human life or . . . what is regarded as a fully
worthwhile life”).

274. See ÁNTONIA, supra note 1, at 303, 315.
275. Id. at 302. See HORWITZ, supra note 29, at 122 (describing the individualistic

natural rights philosophy of revolutionary America as emphasizing the sovereignty of
the individual will).

276. ÁNTONIA, supra note 1, at 303.
277. See, e.g., MURPHY, supra note 119, at 85 (suggesting that the verse expresses

Jim’s sense that the best days were those before puberty).
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nizes her role in his development.  That is, he recognizes her as having
meaningfully contributed to who he is, and thus as still shaping him
in the present.  As we will see, Jim later expresses the same belief
about Ántonia.278  Indeed, he recalls being unable to cut himself off
from his frontier origins, even when he tried to do so.  “Mental excite-
ment was apt to send me with a rush back to my own naked land and
the figures scattered upon it,” he says, and those figures from his past
“were so much alive in me that I scarcely stopped to wonder whether
they were alive anywhere else . . . .”279

One can see a similar idea, at a broader level, in Jim’s emphasis
on the impact that Virgil’s poetry had on him.  Having identified with
the Georgics, Jim portrays himself not only as a changed person, but
also as connected to a larger past, to a culture, and thus as a benefici-
ary of the efforts of those who came before.280  In this sense, Jim’s
experience conjures the philosophy of historical legal scientists who
saw the nation’s institutions as a cultural “inheritance.”281  For them,
the law grew out of both a present and “ancestral” nation.282 Jim has
an analogous experience, as his “revelation” springs from his own
evolving identity as well as ancient history.

It is at this point that Jim makes the decision to fully devote him-
self to the serious pursuit of knowledge.  He ends his brief romance
with Lena and follows his classics professor to Harvard, where he de-
cides to become a lawyer.283

2. Discovery and Declaration of the Law

One of the central images of My Ántonia is a sunset that Jim wit-
nesses on the frontier.  He recalls the red sun, and against it, the black
form of a farmer’s plough, momentarily magnified so that it appears
“heroic in size . . . .”284  The plough “was exactly contained within the

278. See ÁNTONIA, supra note 1, at 363.  Jim also opens this section by recalling that
despite the new ideas he was learning in college, he found “curious survivals,” or
“figures of my old life . . . .” See id. at 292.

279. Id. at 296-97.
280. Cf. JACQUES BARZUN, FROM DAWN TO DECADENCE xvii-xviii (2000) (discussing

the meaning of “culture” in terms of the efforts of a long line of “thousands of thinkers
and doers” from the past).

281. For support, see supra notes 252-254 and accompanying text.  One can see the
same idea expressed in Jim’s portrayal of his experience seeing Camille at the theater
with Lena.  For him, the play is a link to both history and truth: it made him feel “the
spirit of 1840,” which “had reached me only that night, across long years and several
languages . . . .”  It also allowed him to “experience excess and satiety without the incon-
venience . . . .” See ÁNTONIA, supra note 1, at 310, 314.

282. See Siegel, supra note 9, at 1495 (citing Cooley, Sources of Inspiration in Legal
Pursuits, 9 W. JURIS. 515, 530 (1875)) (internal quotation marks omitted).

283. See ÁNTONIA, supra note 1, at 327-32, 362.
284. Id. at 279.



2017] LEGAL THOUGHT IN LATE NINETEENTH CENTURY 159

circle of the disc,” until the sun sets and the plough sinks “back to its
own littleness somewhere on the prairie.”285

The image seems to capture the essence of Jim’s vision of the fron-
tier and it evokes many possible meanings, but two ideas particularly
emerge.  First, it portrays the frontier as illuminating both the possi-
bility and limits of human achievement, with man’s potential great
yet also circumscribed by nature and the universe.286  Secondly, it
magnifies the work of the farmer of planting in order to harvest as the
end of each day.287  Both ideas speak to the truths that Jim finally
draws from his retrospective of the West.

Jim recalls that upon returning to the frontier in the summer
before he started law school, “the whole face of the country was chang-
ing.”288  In describing these changes, he returns to familiar themes.
We see again the evolving West gradually realizing the truths of
human progress, and we see again nature as a vessel of moral mean-
ing.  Previously empty pastures have become wheat and cornfields,
and wooden houses have replaced sod homes.289  The confluence of
man and nature, Jim explains, had produced “long, sweeping lines of
fertility.”290  He then remembers sensing that a larger principle was
also at work.  Using the sort of organic metaphors favored by histori-
cal legal scientists, Jim says, “[t]he changes seemed beautiful and har-
monious to me; it was like watching the growth of a great man or of a
great idea.”291

To show how he discovers what this “great idea” consists of, Jim
must first explain what happened to Ántonia while he was away at
college.  Indeed, Jim titles this section “The Pioneer Woman’s Story,”
signaling the movement of his story from the particular to the gen-
eral.292  That is, Jim now begins to more directly portray Ántonia’s
particular circumstances as revealing a larger truth, indeed as embod-
ying a dominant symbol of nineteenth-century America.293

285. Id.
286. For support, see supra text accompanying note 249.
287. Jim contrasts the image of the plough with that of the legendary Coronado,

who died “in the wilderness, of a broken heart,” after vainly striving to discover non-
existent “cities of gold” in the American West. One effect of this juxtaposition is to con-
trast human effort that is creative and productive with that which is vain-striving. See
ÁNTONIA, supra note 1, at 277-78.

288. Id. at 346.
289. Id.
290. Id.  Specifically, Jim credits the “windy springs and blazing summers,” as well

as “all the human effort” that had gone into the land. Id.
291. Id. See RABBAN, supra note 8, at 90, 334-35. For additional support, see supra

notes 251-253 and accompanying text.
292. The first three section titles indicated an emphasis on the particular: “The

Shimerdas;” “The Hired Girls;” and “Lena Lingard.”
293. See HENRY NASH SMITH, VIRGIN LAND 123 (1973).
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While he was at college, Jim recalls that Ántonia had briefly gone
away to marry a man named Larry Donovan, who deserted her before
they married, and “there was now a baby.”294  Having nowhere else to
go, Ántonia returned home unmarried, pregnant, and “disgraced” to
the farm with her mother and brother.295  The belief was that Ántonia
now had little chance of ever marrying and would be her brother’s
“drudge” forever.296

One can certainly see in Ántonia’s life the perseverance and, as
Cather phrased it, “hard conditions,” that made a myth of the pio-
neers.297  Recall, Ántonia is a “stranger come to a far country,” and
she has lost the one person who really loved her: her father.298  Now,
she has been abandoned by another man she loved but who has used
her.299  In other words, Jim portrays Ántonia as very much “alone in a
hard world.”300  Thus, Ántonia must be self-reliant: she spends the
next seasons ploughing, harvesting, and threshing, doing “the work of
a man on the farm,” all the while pregnant.301  On a snowy December
night, she brings in her cattle.  “The snow was flying round her and
she bent to face it, looking more lone-some-like . . . than usual.”302

Then, she goes into her bedroom and gives birth to her baby by her-
self.  It is a somber occasion, marked by her brother saying that the
baby should be left to die outside.303

Given the earlier tales of sin and death, the specter of death here
is perhaps to be expected.304 Ántonia, having been tempted in the
“wilderness,” should face the wages of sin foretold by Jim earlier in the
novel.305  Yet Ántonia’s life does not end with the wages of sin.  Con-
trary to Jim’s earlier belief that “what would be would be,” Ántonia

294. ÁNTONIA, supra note 1, at 336.
295. Id. at 354.
296. Id. at 336, 359.
297. For support, see supra note 210 and accompanying text.
298. See ÁNTONIA, supra note 1, at 134.
299. In addition to getting Ántonia pregnant, Larry Donovan lived off of Ántonia’s

money.  As she tells it, “[h]e lived with me till my money gave out . . . .” Id. at 353.
300. Id. at 113.
301. Id. at 355-57.
302. Id. at 357.
303. In response, a neighbor invokes the positive law, telling Ambrosch, “[T]here’s a

law in this land,” and “I stand here a witness that this baby has come into the world
sound and strong . . . .” Id. at 359.

304. “Sin and death” is also a theme of Cather’s 1913 novel O Pioneers!, in which
two young lovers are murdered by the adulterous woman’s husband.  Upon finding their
bodies, a character cries, “it has fallen!  Sin and death for the young ones!” See WILLA

CATHER, O PIONEERS! 271 (1913).
305. Cf. 1 Corinthians 7:2 (stating that marriage allows individuals “to avoid forni-

cation . . . .”).  When Jim recounts the legend of Coronado, whose search for the Seven
Golden Cities led him to the American West, he says Coronado reportedly “died in the
wilderness, of a broken heart,” and Ántonia sadly replies, “More than him has done
that . . . .” ÁNTONIA, supra note 1, at 278.
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believes in redemption.306  When Ántonia and Jim meet before Jim’s
departure for law school, Ántonia tells him, “everybody’s put into this
world for something, and I know what I’ve got to do. I’m going to see
that my little girl has a better chance than ever I had.”307

It is in this scene where Jim confirms that he sees Ántonia as
signifying a larger idea.  Notably, however, Jim, who is not yet a law-
yer, still only vaguely articulates of what this idea consists.  He gener-
ally casts Ántonia as a symbol of “woman.”  He tells her, “I’d have
liked to have you for a sweetheart, or a wife, or my mother or my sis-
ter—anything that a woman can be to a man.”308  He continues, “[t]he
idea of you is a part of my mind; you influence my likes and dislikes,
all my tastes,” adding “you really are a part of me.”309  By referring to
the “idea” of Ántonia, Jim shows that he associates her with some-
thing larger and more enduring, with the sort of “ideas” he has discov-
ered in college.310

Because Ántonia has had such an impact on him, Jim recalls that
he planned to “always” carry the image of her with him.311  He thus
confirms a principle he grasped from Virgil’s claim that “the best days
are the first to flee,” which is that there is a reason to retain a connec-
tion to the history that has shaped him and a belief that the mere fact
that it has shaped him will not suffice to maintain the connection.  A
further duty to continue the relationship is required, as reflected in
Jim’s “promise” to Ántonia that although he is leaving the frontier “for
good,” he will come back to visit her.312

It might be helpful to summarize the themes that Jim draws out
from Ántonia’s story at this point.  First, there is the idea of the indi-
vidual alone in a hard world and tested both physically and emotion-

306. Recall, Christopher Marlowe’s Faustus claimed that “what will be, shall be,”
after reading in the Bible that the wages of sin is death.  In doing so, he apparently
ignored the rest of that scriptural verse, which says, “For the wages of sin is death; but
the gift of God is eternal life through Jesus Christ our Lord.” See Romans 6:23.

307. ÁNTONIA, supra note 1, at 363.
308. Id. See also id. at 365 (describing Ántonia’s face as “the closest, realest face,

under all the shadows of women’s faces . . . .”).
309. Id. (emphasis added).  Jim’s words also recall two earlier points.  First, Ántonia

has shaped Jim’s “tastes,” reminding us of the divergent “tastes” between “quiet” Jim
and his more modernist wife, implying that the truth Jim sees in Ántonia informs his
values and possibly his views of political morality.  Secondly, Jim’s words recall Bran-
deis’s belief that lawyers must learn the customs, beliefs, and needs of the people and
embody what they learn into the law.  Here, Jim suggests that his friendship with Ánto-
nia provides the foundation of all his knowledge, and thus his perceptions might be
viewed as in keeping with that spirit. For additional support, see supra notes 103-104
and accompanying text.

310. For support, see supra text accompanying notes 255-256.
311. ÁNTONIA, supra note 1, at 365.
312. Id. at 365, 369. Cf. GEORGE P. FLETCHER, LOYALTY 16 (1993) (discussing

whether people have a duty of loyalty toward the groups and individuals that have en-
tered into their sense of who they are).
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ally; this is the sense in which Ántonia is an archetypal pioneer.  Next,
Ántonia, in the midst of such trials, insists that each individual life
has a purpose, and she expresses her faith in her ability to fulfill her
purpose.  That is, Ántonia expresses her own belief in “an inherently
meaningful universe” and that “the order of nature has a purpose,”
which holds “spiritual and moral significance for human beings.”313

Jim then tells Ántonia that she has informed all his values, that is, his
“likes and dislikes” and “tastes.”314  Finally, Jim tries to articulate
Ántonia’s meaning to him by describing her as an archetype of wo-
man.  At its most basic, it is an archetype that conjures the biblical
Eve, the “mother of all living” according to Christian thought.315  As
we will see, Jim invokes this archetype again when he finally articu-
lates the moral principles he has derived from his friendship with
Ántonia.

A long span, however, of twenty years passes before Jim finally
fulfills his promise to visit Ántonia.  The reason, he explains, is his
fear of disillusionment.  Specifically, he recalls hearing from other
people that Ántonia had not “done very well,” for she had continued to
have a hard life and remained poor.316  As he explains it:

I did not want to find her aged and broken; I really dreaded it.
In the course of twenty crowded years one parts with many
illusions. I did not wish to lose the early ones. Some memories
are realities, and are better than anything that can ever hap-
pen to one again.317

Jim here again raises some ambiguity about the nature of his ac-
count, particularly as to whether he sees himself as discovering or con-
structing the moral principles that underpin it.  Does his reference to
parting with illusions indicate that he has been disabused of the nine-
teenth-century framework of his youth and become a legal realist dur-
ing those twenty years that ushered in the modern era?  Does he now
see his boyhood perceptions, such as of his wisely “judicial” grandfa-
ther and of the unfolding progress of his rural community and its peo-
ple, as reflecting what Jerome Frank later described as “the childish

313. For support, see supra note 219 and accompanying text.
314. This would appear to include the “quiet tastes” that Jim’s wife finds irritating.

For support, see supra note 131 and accompanying text.
315. Genesis 3:20. Ántonia’s story contains basic parallels to that of Eve.  Like Eve,

Ántonia breaks God’s law after being “beguiled”; she in turn undergoes childbirth “in
sorrow,” and her child is immediately threatened with violence. See Genesis 3:13-16.  Of
course, Eve’s punishment also includes banishment from Eden, which keeps her from
gaining immortality. Ántonia, similarly, confronts her mortality after falling into dis-
grace, telling a neighbor, “Sometimes I feel like I’m not going to live very long . . . .”
ÁNTONIA, supra note 1, at 357.

316. Id. at 369.
317. Id. at 370.
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desire to recapture a father-controlled world . . . ?”318  After all, Ánto-
nia, by some accounts, does not experience uninterrupted progress,
and her contractual freedom led to trouble, in that she agreed to
marry a man who was known for being a seducer and who breached
his promise to her, leaving her as a poor single mother.319

Despite this ambiguity, Jim’s subsequent recollection of his reun-
ion with Ántonia is less equivocal.  He sets the mood by portraying a
scene of nearly complete immersion in nature.  For instance, on Ánto-
nia’s porch, cats sun themselves among pumpkins, similar to how Jim
once lounged in his grandmother’s pumpkin patch.  He recalls feeling
the “deepest peace” in Ántonia’s orchards, where hens and ducks stroll
freely.320  The effect is to signal Ántonia’s harmony with nature,
thereby suggesting her fulfillment of the natural law.  This immersion
in nature, combined with Jim’s feelings of peace, reminds us of his
theory that happiness is being dissolved in something “entire,” such as
“sun and air,” or “goodness and knowledge.”321  That theory, of course,
assumes the independent existence of goodness and knowledge, of
moral reality and truths, concepts generally eschewed by modern legal
thought.322

Moreover, Jim explains that amidst their reunion, he found that
what he had always thought about Ántonia was actually true.  “I had
not been mistaken,” he says.323  “She was a battered woman now, not
a lovely girl; but she still had that something which fires the imagina-
tion, could still stop one’s breath for a moment by a look or gesture
that somehow revealed the meaning in common things.”324

Jim thus confirms his ongoing belief in the discoverable meaning
of “common things,” that is, his belief that “everyday events and ob-
jects have meanings beyond themselves.”325  His reflection comes af-
ter he has met Ántonia’s many children, walked her farm, and heard
the rest of her story.  She explains to Jim that there were no trees on
the property when she and her husband first came there; they planted
each one.  The first ten years, she says, were a struggle, and her hus-
band was often discouraged.  “We’d never have got through if I hadn’t
been so strong,” she says, noting that she worked in the fields right up
until her babies were due.326  Although Ántonia is not wealthy and

318. HORWITZ, supra note 29, at 176 (quoting JEROME FRANK, LAW AND THE MODERN

MIND 19 (1930)) (“To the child the father is the Infallible Judge . . . .”).
319. See ÁNTONIA, supra note 1, at 254.
320. Id. at 385.
321. For support, see supra note 228 and accompanying text.
322. See Smith, supra note 142, at 535-37.
323. ÁNTONIA, supra note 1, at 398.
324. Id.
325. For support, see supra note 219 and accompanying text.
326. ÁNTONIA, supra note 1, at 386.
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her family largely subsists off the farm, the imprint of progress is
there.  Her frontier experience began in highly primitive conditions,
with poverty, hunger, and sadness.  Now, she and her family are self-
sufficient, they are happy, they have plenty of food, and her firstborn
daughter owns the quintessential object of modern America’s new-
found prosperity: a Ford motor car.327

In other words, Jim confirms that he still believes in the existence
of a larger normative order after relaying how Ántonia has progressed
since the last time he saw her.  The sequence suggests that his story’s
earlier themes—of unfolding progress and nature as a conduit of
meaning—do not merely reflect boyhood beliefs but, rather, his pre-
sent worldview.  On this reading, readers can now understand the
“meaning in common things” that Jim finally articulates as moral
principles derived from his reflecting upon past human experience.

Jim articulates a succession of ultimate conclusions.  Of Ántonia,
he says, “[s]he lent herself to immemorial human attitudes which we
recognize by instinct as universal and true.”328  These universal
human attitudes appear to be fundamental moods of the human condi-
tion, which Jim represents by a “succession of images” that Ántonia
leaves in his mind: her joy amidst one of their childhood adventures,
her sorrow at the wintry grave of her father, her “coming in with her
work-team along the evening sky-line.”329

In these images one can also recognize human values, such as
friendship and labor, as well as the suffering that reveals moral
knowledge. Ántonia affirms the latter when she tells Jim that her
youthful experiences as a “hired girl,” which often entailed sadness
and loneliness, as well as her heartbreak and betrayal, taught her
how to raise her children and revealed to her the “trouble” with her-
self, which was that she was ignorant of the existence of evil.  “I’m
glad I had a chance to learn,” she tells him.  “The trouble with me was,
Jim, I never could believe harm of anybody I loved.”330  In this way,
Ántonia suggests to Jim that her mistakes do not reflect a fundamen-
tally foolish nature but, rather, lack of experience and knowledge.

Jim then declares that, contrary to his fears of being disillusioned
by Ántonia’s life, he “had not been mistaken” about Ántonia.  She “still
. . . revealed the meaning in common things.”331  He continues:

327. Id. at 400.
328. Id. at 398.
329. Id. at 397-98.
330. Id. at 388.
331. Id. at 398.  The idea that “common things” reveal meaning traces back to classi-

cal and medieval thought, in which “nothing is too low to signify the highest of things,”
because the connection to a “reality beyond or behind the visible phenomena . . . permit-
ted mundane objects and events to have meanings beyond their literal or obvious ones.”
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She had only to stand in the orchard, to put her hand on a
little crab tree and look up at the apples, to make you feel the
goodness of planting and tending and harvesting at last . . . .
It was no wonder that her sons stood tall and straight.  She
was a rich mine of life, like the founders of early races.332

Thus, we see that the “meaning in common things” is the truth of
“the goodness of planting and tending and harvesting . . . .”333  Essen-
tially, Jim discovers that it is good that we labor through life and that
we reap what we sow, an idea with strong echoes of the nineteenth-
century individualist philosophy.  By comparing Ántonia to “a rich
mine of life” and “the founders of early races,” he conjures his earlier
description of Ántonia as an archetype of the biblical Eve, suggesting
that he sees this truth as underlying the origins and persistence of
humanity.

Ántonia, too, gives expression to this principle, similar to how she
also articulated her and Jim’s shared belief that life has purpose and
showing again how she has shaped Jim’s values.  In explaining her
orchard to Jim, she recalls that she and her husband worked hard to
create it; they carried water to the trees after working in the fields all
day, and sometimes she brought water to the orchard after her hus-
band was already asleep.  “[N]ow, you see,” she tells Jim, “we have the
good of them . . . .  There ain’t one of our neighbors has an orchard that
bears like ours.”334

Jim’s story ends with him walking along what is left of the road
that first brought him and Ántonia to the frontier and connected his
grandfather’s farm with the home of the Shimerdas.  In reliving that
first night on the frontier, Jim says, “I had the sense of coming home
to myself, and of having found out what a little circle man’s experience
is.”335  This finding leads to a series of final discoveries:

For Ántonia and for me, this had been the road of Destiny;
had taken us to those early accidents of fortune which prede-
termined for us all that we can ever be.  Now I understood
that the same road was to bring us together again.  Whatever
we had missed, we possessed together the precious, the in-
communicable past.336

The metaphor of the “little circle” of man’s experience evokes
many possibilities, but one interpretation is to recall the image of the
plough completely bounded by the sun.  Jim’s recollection of the “oblit-

See Smith, supra note 142, at 531 (quoting JOHAN HUIZINGA, THE AUTUMN OF THE MID-

DLE AGES (Rodney J. Payton & Ulrich Mammitzsch trans., 1996)).
332. ÁNTONIA, supra note 1, 398.
333. Id.
334. Id. at 383-84.
335. Id. at 419.
336. Id.
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erating strangeness” of the frontier, after his revelatory reunion with
Ántonia, leads him to fully appreciate man’s experience as circum-
scribed by natural law.337  The frontier is “obliterating” because it
brings him so close to nature that he has the sense of almost dissolv-
ing into it, of becoming “a part of something entire.”338  The circle also
conjures the idea of continuity, of the end with the beginning, the past
with the present.  This idea echoes Jim’s claim that his and Ántonia’s
shared origins, symbolized by the road that began their life on the
frontier, created the chance experiences that “predetermined” their
identities, reiterating his sense that all he experienced before consti-
tutes who he is today.339  The same road—their shared frontier past—
will bring them together again because it is what connects them, just
as it connected their childhood homes.  This is the sense in which the
past is both “incommunicable” yet also capable of possession.  It must
be experienced to be truly known.340

V. CONCLUSION

On one level, My Ántonia can be understood as a novel that repre-
sents the moral ideas of a particular period in history.  That its narra-
tor is a lawyer, however, makes it difficult to ignore the intersection
between those moral ideas and the jurisprudential themes that this
article has attempted to draw out.  In this way, My Ántonia’s lawyer
represents a worldview that lawyers steeped in nineteenth-century
ideas about history, freedom, and natural law brought to their views
about how society should be organized. Given that this lawyer tells
his story from the vantage of the early twentieth century, he also per-
haps represents the angst and ambivalence of a premodern natural
lawyer living at the dawn of modern sociological jurisprudence and its
descendant, legal realism.

Of course, Cather saw herself not as a historian but as an artist,
as someone engaged with “the permanent aspects of the human condi-
tion” that are the focus of great literature.341  As she put it, “[i]f the

337. Id.  For additional support, see supra text accompanying note 249.
338. For support, see supra text accompanying note 228.
339. Jim’s notion that “early accidents of fortune,” that is, chance, predetermines

destiny conjures the argument of William James that chance undermines the theory of
determinism because chance leaves room for a person’s free will to choose between
chance alternatives and thereby determine the past. See WILLIAM JAMES, THE WILL TO

BELIEVE 155-59 (1907); see also Merrill Skaggs, Death Comes for the Archbishop: Willa
Cather’s Varieties of Religious Experience, in WILLA CATHER AND THE CULTURE OF BE-

LIEF: A COLLECTION OF ESSAYS 101-21 (John J. Murphy ed., 2002) (regarding Cather’s
familiarity with James’s philosophy).

340. The introductory chapter hints at this idea, as its narrator says, “[w]e agreed
that no one who had not grown up in a little prairie town could know anything about it.”
ÁNTONIA, supra note 1, at ix-x.

341. See supra note 16 and accompanying text.



2017] LEGAL THOUGHT IN LATE NINETEENTH CENTURY 167

novel is a form of imaginative art, it cannot be at the same time a vivid
and brilliant form of journalism.  Out of the teeming, gleaming stream
of the present it must select the eternal material of art.”342  We
should, therefore, not ignore the possibility in My Ántonia of what
Richard Posner calls a “metaphysical theme,” which “invites the
reader to reinterpret the societal theme as a metaphor rather than
subject.”343

On this more metaphorical level, the role of the lawyer in My Án-
tonia is partly that of a storyteller, and law as the storyteller’s inter-
pretation of the world, meaning law as political theory, is perhaps
what makes it a subject of enduring and universal interest.344  This
possibility fits with Cather’s early belief that the science of “political
economy” can yield some “truth.”345  The role of the lawyer in My Án-
tonia is also, and relatedly, that of a truth-seeker, someone who seeks
to understand the human condition and how one lives or ought to live
in light of it.  In this light, law as an endeavor to discern the good and
its implications for human beings also perhaps makes law a perma-
nent aspect of the human condition.  To borrow the words of Oliver
Wendell Holmes Jr., “We cannot all be Descartes or Kant, but we all
want happiness.  And happiness . . . cannot be won simply by being
counsel for great corporations . . . . The remoter and more general as-
pects of the law are those which give it universal interest.”346

Indeed, in My Ántonia, it is not his corporate legal work that in-
spires the lawyer but “the idea” of virtue personified.347  The lawyer’s
pursuit of the good, however, as broadly represented by his “romantic
and ardent disposition,” is “one of the strongest elements in his suc-
cess”—it is why he is “always able to raise capital for new enterprises”
and help entrepreneurs do “remarkable things . . . .”348  In other
words, in My Ántonia it is, again as Holmes claimed, through “general
ideas” that lawyers master their calling, connect the law “with the
universe . . . ,” and “catch an echo of the infinite, . . . a hint of the
universal law.”349

Here is where the societal and metaphysical themes of My Ánto-
nia overlap.  Historical legal scientists of the nineteenth century saw
themselves as engaged in an endeavor to discover the “natural” princi-

342. Novel Démeublé, supra note 116, at 40.
343. POSNER, supra note 10, at 183.
344. Cf. Ronald Dworkin, Law as Interpretation, 60 TEX. L. REV. 527, 545 (1982)

(“Judges develop a particular approach to legal interpretation by forming and refining a
political theory . . . .”).

345. See supra notes 68-69 and accompanying text.
346. HOLMES, supra note 15, at 29.
347. See supra notes 308-30 and accompanying text.
348. ÁNTONIA, supra note 1, at xi.
349. HOLMES, supra note 15, at 29.
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ples governing man and society.  At the societal level, My Ántonia il-
luminates both the sublimity and the tensions within that vision.  At
the metaphysical level, insofar as their endeavors are a metaphor for
humanity’s enduring quest to explain the world and then align society
with such explanations, My Ántonia sounds a strikingly modern note.
However antiquated the ideas of historical legal science now appear,
its proponents simply undertook what many individuals whose ideas
move society have done through the ages and will probably do
again.350

350. Cf. POSNER, supra note 10, at 29 (describing literature as portraying “how
things could have happened and how they might happen again some day”).




