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WHO CAN SUE? THE SIXTH CIRCUIT IN
D.O. V. GLISSON DEEPENS THE SPLIT OVER A
PRIVATE RIGHT OF ACTION TO FOSTER CARE

MAINTENANCE PAYMENTS

I. INTRODUCTION

In D.O. v. Glisson,1 the United States Court of Appeals for the
Sixth Circuit determined that the Federal Adoption Assistance and
Child Welfare Act of 19802 (“FAACWA”) conferred a private right of
action to eligible foster families and organizations for foster care
maintenance payments on behalf of the children in their care.3  In
granting this action brought by a foster family, the Sixth Circuit al-
igned with the United States Court of Appeals for the Ninth Circuit in
recognizing congressional intent to establish a private right of action
for the eligible recipients of foster care maintenance payments under
the FAACWA.4

The opinion in D.O. runs counter to Midwest Foster Care & Adop-
tion Association v. Kincade,5 where the United States Court of Ap-
peals for the Eighth Circuit denied a private right of action to foster
care providers seeking increased payments.6  Before the Sixth Cir-
cuit’s decision in D.O., jurisdictions have issued differing opinions re-
garding whether the FAACWA confers a private right of action to
foster families for maintenance payments.7

1. 847 F.3d 374 (6th Cir. 2017).
2. Pub. L. No. 96-272, 94 Stat. 500 (1980) (codified as amended at 42 U.S.C.

§§ 612, 627, 628, 670-676, 1320b-2, 1320b-3).
3. D.O. v. Glisson, 847 F.3d 374, 381 (6th Cir. 2017).
4. See D.O., 847 F.3d at 381 (granting a private right of action to a family seeking

foster care maintenance payments); see also Cal. State Foster Parent Ass’n v. Wagner,
624 F.3d 974, 980 (9th Cir. 2010) (granting a private right of action to foster care associ-
ation plaintiffs).

5. 712 F.3d 1190 (8th Cir. 2013).
6. Midwest Foster Care & Adoption Ass’n v. Kincade, 712 F.3d 1190, 1203 (8th

Cir. 2013).
7. See, e.g., Cal. State Foster Parent Ass’n, 624 F.3d at 980 (identifying a private

right of action for foster care maintenance payments because § 672 “focuses squarely on
the individuals protected, rather than the entities regulated”); Cal. All. of Child & Fam-
ily Servs. v. Allenby, 459 F. Supp. 2d 919, 925 (9th Cir. 2006) (granting a private right of
action to a foster care provider organization on behalf of its foster care providers); Con-
nor B. ex rel. Vigurs v. Patrick, 771 F. Supp. 2d 142, 172 (D. Mass. 2011) (identifying a
private right of action to enforce child maintenance payments and case plans); Mo.
Child Care Ass’n v. Martin, 241 F. Supp. 2d 1032, 1047 (W.D. Mo. 2003) (determining
that the FAACWA explicitly gave foster care institutional providers a payment, indicat-
ing Congress’s intent to confer a private right of action to the providers); Kenny A. ex
rel. Winn v. Perdue, 218 F.R.D. 277, 303 (N.D. Ga. 2003) (mandating a private right of
action to foster children for “sufficient foster care maintenance” payments). But see, e.g.,
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When the United States Supreme Court first applied the enforce-
ment statute of the Civil Rights Act of 18718 (“§ 1983”) to laws passed
by Congress, the Court expanded private rights of action beyond the
provisions of the Fourteenth Amendment of the United States Consti-
tution.9  Subsequent § 1983 actions led to the development of a three-
pronged test, explained in Blessing v. Freestone,10 to determine which
statutes confer private rights of action to individual plaintiffs.11  The
Supreme Court attempted to clarify the Blessing test in Gonzaga Uni-
versity v. Doe,12 specifying that § 1983 actions are appropriate only to
enforce rights and not simply benefits or interests.13

This Note will first review the facts and holding of D.O.14  Next,
the Note will provide background from Supreme Court cases address-
ing an individual’s private right of action under the Spending
Clause,15 and the alternative approach to foster care maintenance
payments adopted by the Eighth Circuit in Midwest Foster Care.16

This Note will demonstrate that Congress is unambiguous when it es-
tablishes privately enforceable rights under § 1983.17  Then, this Note
will assert that, after properly weighing the Gonzaga factors, the fos-
ter care maintenance payment sections of the FAACWA do not indi-
cate congressional intent to establish a private right of action for
foster care providers.18  Finally, this Note will conclude that because
the congressional intent of the FAACWA is not clear under the stan-
dards set by Gonzaga, the Sixth Circuit erred in granting a private
right of action to D.O. and his family.19

Midwest Foster Care, 712 F.3d at 1203 (denying a right of action to foster care providers
because the provision did not unambiguously state congressional intent to create a pri-
vate enforceable right); 31 Foster Children v. Bush 329 F.3d 1255, 1270 (11th Cir. 2003)
(denying that a similar provision of the FAACWA, § 671(a)(16), granted a private right
of action to a case review system); Olivia Y. ex rel. Johnson v. Barbour, 351 F. Supp. 2d
543, 565 (S.D. Miss. 2004) (denying a right of action to foster children to have a case
plan that complies with § 675(a)(1)); Carson P. ex rel. Foreman v. Heineman, 240 F.R.D.
456, 541 (D. Neb. 2006) (determining no private right of action for the foster children
based on both the first and second prongs of Blessing v. Freestone, 520 U.S. 329 (1997)).

8. 42 U.S.C. §§ 1983, 1985, 1986 (2012).
9. See Maine v. Thiboutot, 448 U.S. 1, 5 (1980) (citing § 1983 and U.S. CONST.

amend. XIV, § 1, to confirm that § 1983 enforcement includes rights established by fed-
eral law as well as those enumerated in the United States Constitution).

10. 520 U.S. 329 (1997).
11. Blessing v. Freestone, 520 U.S. 329, 340-41 (1997).
12. 536 U.S. 273 (2002).
13. Gonzaga Univ. v. Doe, 536 U.S. 273, 283 (2002).
14. See infra notes 20-60.
15. U.S. CONST. art. II, § 8, cl. 1.
16. See infra notes 61-144 and accompanying text.
17. See infra notes 157-177 and accompanying text.
18. See infra notes 178-204 and accompanying text.
19. See infra notes 205-224 and accompanying text.
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II. FACTS AND HOLDING

In D.O. v. Glisson,20 the United States Court of Appeals for the
Sixth Circuit reversed the United States District Court for the East-
ern District of Kentucky’s determination that a foster parent related
to the foster child did not have a private right of action under the
FAACWA.21  In 2012, a Kentucky woman, R.O., sought custody of her
nephews, D.O. and A.O., who were placed in foster care due to neglect
by their mother.22  After R.O. passed the standard home evaluation
and the children were placed in her home, the family court granted
joint custody to the mother and R.O., but did not issue a court order
discharging the boys from foster care.23  While the children continued
to live with the aunt, R.O. filed a motion in family court seeking foster
care maintenance payments under the FAACWA.24  The family court
did not rule on the maintenance payments because it determined that
permanent resolution had been achieved when it granted R.O. joint
custody.25  R.O., on behalf of D.O. and A.O., then filed suit under
§ 1983 in Fayette Circuit Court against the Secretary for the Ken-
tucky Cabinet for Health and Family Services (“Kentucky”).26  The
complaint asserted that foster care maintenance payments are man-
dated by the FAACWA, and also that Kentucky’s refusal to make the
payments violated the Equal Protection and Due Process clauses of
the United States Constitution.27  Kentucky removed the case to fed-
eral district court and argued the child maintenance payment law did
not grant foster families a right to enforce the statute.28  The district
court granted Kentucky’s motion for summary judgment, agreeing
that the FAACWA provided no privately enforceable right.29  The dis-
trict court also dismissed the Due Process and Equal Protection
claims, identifying no property right to the payments and also finding
a rational basis for Kentucky to have different rules for foster care
provided by a child’s relatives and foster care provided by non-
relatives.30

20. 847 F.3d 374 (6th Cir. 2017).
21. D.O. v. Glisson, 847 F.3d 374, 376 (6th Cir. 2017).
22. D.O., 847 F.3d at 376.
23. Id. at 382.
24. Id. at 376.
25. Id.
26. Id.
27. See id. at 376 n.2 (explaining that the constitutional claims were not addressed

in this decision because the court resolved the plaintiffs’ issues on statutory grounds).
28. D.O. v. Beshear, Civil Action No. 5:15-048-DCR, 2016 WL 1171532, at *3, rev’d

sub nom. D.O. v. Glisson, 847 F.3d 374 (6th Cir. 2017).
29. Beshear, 2016 WL 1171532, at *8.
30. Id. at *6-8.  The court explained that D.O.’s Due Process claim could not con-

tinue without a property right to the payments and that the Equal Protection claim did
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The family appealed, asserting a private right of action to foster
care maintenance payments.31  D.O. argued the family deserved ongo-
ing payments because Kentucky approved his aunt to provide foster
care and did not explicitly discharge the boys from Kentucky’s cus-
tody.32  The Sixth Circuit reviewed the motion for summary judgment
and concluded that the FAACWA confers upon foster families a pri-
vate right to foster care maintenance payments.33  The appellate court
reversed the district court’s decision and remanded the case to the dis-
trict court to determine whether the children were still under Ken-
tucky’s responsibility in these circumstances.34  In reversing the
district court, the Sixth Circuit identified three provisions of the
FAACWA relevant to its review of foster care maintenance pay-
ments.35  First, the Sixth Circuit cited a provision of the FAACWA re-
quiring states to submit a plan that satisfies thirty-five criteria in
order to be eligible for federal funding.36  The second relevant provi-
sion of the statute specifies foster care maintenance payments shall be
made on behalf of each child removed from the home of a relative.37

Finally, the Sixth Circuit reviewed the provision of the law allowing
states to seek partial reimbursement from the federal government for
foster care maintenance payments.38

Citing the United States Supreme Court’s decision in Blessing v.
Freestone,39 the Sixth Circuit structured its reasoning around the
three prongs of the Blessing test to determine when a statute confers
an individually enforceable right: (1) whether Congress intended the
plaintiff to benefit from this statutory provision; (2) whether judicial
competence would be strained because of a vague or amorphous as-
serted right; and (3) whether a mandatory obligation upon the states

not succeed because the State linked a legitimate state interest to the different payment
rules. Id.

31. D.O., 847 F.3d at 381.
32. See id. at 381-82 (arguing that because the family court did not complete a

permanent-custody form, the boys were still in state custody).
33. Id. at 384.
34. Id.
35. Id. at 376-77.
36. See id. at 376 (citing § 671(a) to list the criteria and directing the Secretary of

Health and Human Services to withhold federal money if a state doesn’t substantially
comply with the requirements after granting an opportunity for the state to implement
a corrective action plan).

37. See id. at 377 (stating that under § 671(a) “the plan must provide[ ] for foster
care maintenance payments in accordance with [§] 672”).

38. See id. (noting that § 674(a)(1) provides states with approved plan to “be enti-
tled to a payment equal to the sum of an ‘amount equal to the [f]ederal medical assis-
tance percentage . . . of the total amount expended during such quarter as foster care
maintenance payments”).

39. 520 U.S. 329 (1997).
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is imposed by the provision.40  The Sixth Circuit noted that when a
plaintiff demonstrates that a statute creates a private right, a rebutta-
ble presumption is established that it is enforceable under § 1983.41

In D.O., the Sixth Circuit applied the three-prong Blessing test
and concluded that the FAACWA requires individual payments and
focuses on particular children’s needs because the FAACWA gives
qualified foster families an entitlement to compensation, includes a
list of expenses covered by the state, and mandates a state obligation
to make the foster care maintenance payments.42  The Sixth Circuit
contrasted D.O. with Gonzaga University v. Doe,43 where the United
States Supreme Court ruled that the Family Educational Rights and
Privacy Act of 197444 (“FERPA”) did not grant private right of action
to individual students.45  The nondisclosure provisions of FERPA, the
Sixth Circuit noted, speak exclusively to the Secretary of Education
and have an aggregate focus on institutional policy or practice.46  In
contrast to Gonzaga, the Sixth Circuit asserted that the foster care
maintenance payments mandated by the FAACWA focus on individual

40. See D.O., 847 F.3d at 377 (citing Blessing v. Freestone, 520 U.S. 329, 340-41
(1997)).  The court explained that the test to determine if an individual is granted a
right by a statute that is enforceable by § 1983 is as follows:

(1) Congress must have intended that the provision in question benefit the
plaintiff; (2) the asserted right must not be so vague and amorphous that its
enforcement would strain judicial competence; and (3) the statute must unam-
biguously impose a binding obligation on the States.

Id.
41. See id. at 380 (quoting Blessing and various Supreme Court decisions to sup-

port the rebuttable presumption); see also City of Rancho Palo Verdes v. Abrams, 544
U.S. 113, 127 (2005) (denying a private right of action to damages following the city’s
denial of an use permit under the Telecommunication Act of 1996, Pub. L. No. 104-104,
110 Stat. 56 (1996)); Gonzaga Univ. v. Doe, 536 U.S. 273, 286, 288-89 (2002) (narrowing
the first prong of the Blessing test to determine congressional intent); Alexander v. San-
doval, 532 U.S. 275, 293 (2001) (denying a § 1983 action to require states to provide
foreign language driving tests); Wilder v. Va. Hosp. Ass’n, 496 U.S. 498, 524 (1990)
(granting a private right of action to enforce reimbursement provision of Medicaid), su-
perseded on other grounds by statute as stated in D.O., 847 F.3d at 379; Wright v. Roa-
noke Redevelopment & Hous. Auth., 479 U.S. 418, 432 (1987) (granting a private right
of action under the Federal Housing Act); Smith v. Robinson, 468 U.S. 992, 1015 (1984)
(denying payment of attorney fees under § 1983 because the statute being enforced did
not include a repayment scheme); Maine v. Thiboutot, 448 U.S. 1, 8 (1980) (expanding
§ 1983 actions to rights guaranteed by federal law); Cannon v. Univ. of Chicago, 441
U.S. 677, 709 (1979) (granting a private right of action under Title IX to a woman de-
nied medical school admission on the basis of gender); and Miller v. Youakim, 440 U.S.
125, 131 (1979) (recognizing a § 1983 right action arising from  an equal protection vio-
lation by distinguishing between related and non-related foster families).

42. D.O., 847 F.3d at 378.
43. 536 U.S. 273 (2002).
44. Pub. L. No. 93-380, 88 Stat. 57 (codified at 20 U.S.C. § 1232g (2012)).
45. See D.O., 847 F.3d at 378 (contrasting the maintenance payments provisions of

the FAACWA with the privacy provision of FERPA considered in Gonzaga).
46. Id. at 378.
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recipients, and thus confer a private right of action.47  The Sixth Cir-
cuit also reasoned that the foster care maintenance payment provi-
sions met the second Blessing prong since they were neither vague nor
did the law strain judicial competence.48  Finally, the Sixth Circuit
determined that the third Blessing prong was met because the lan-
guage mandated a binding obligation on the states.49

The Sixth Circuit disagreed with the United States Court of Ap-
peals for the Eighth Circuit’s reasoning in Midwest Foster Care &
Adoption Ass’n v. Kincade,50 where the Eighth Circuit identified the
FAACWA as a roadmap of requirements to receive federal matching
funds rather than a private enforceable right for eligible recipients.51

The Sixth Circuit, instead, reasoned that once the Secretary approves
a proposed plan, the State is required to make the payments.52  Fur-
ther, the Sixth Circuit noted that even though another section of the
FAACWA requires partial federal reimbursement of foster care main-
tenance payments, the sections in question do not reference funding.53

Kentucky contended that the FAACWA, rather than addressing the
interests of foster families, spoke to the states as regulated partici-
pants.54  The Sixth Circuit was not persuaded, however, determining
that congressional intent to establish a private right was clear and
that the FAACWA mandated a binding obligation on the State.55

Finally, the Sixth Circuit denied Kentucky’s argument that the
list of items to be covered was vague and beyond judicial enforcement
since the statute does not specify the amount states must pay for

47. See id. (reasoning the statutory language, “[t]he [FAACWA] mandates pay-
ments ‘on behalf of each child,’” was evidence the statute meets the first Blessing test of
congressional intent that the “provision in question benefits the plaintiff”).

48. See id. (stating that the itemized list of expenses “lacks vague and amorphous
terms that might strain judicial competence”).

49. See id. (quoting Blessing, 520 U.S. at 341) (asserting that “[§] 672(a)(1)’s ‘shall
make’ language ‘unambiguously impose[s] a binding obligation on the States’”).

50. 712 F.3d 1190 (8th Cir. 2013).
51. Midwest Foster Care & Adoption Ass’n v. Kincade, 712 F.3d 1190 (8th Cir.

2013).
52. See D.O., 847 F.3d at 379 (reasoning that if the FAACWA is a roadmap, then

“Congress would not have phrased the section in mandatory terms”).
53. Id.
54. Id.  The Sixth Circuit asserted that because the regulation used active voice

with the state as the subject, foster families were not the target of the regulation. Id.
Additionally, the Sixth Circuit quoted an excerpt from an opinion issued by the United
States District Court for the Eastern District of New York, where the court reasoned,
“[i]f the statute were worded differently, and [§] 672(a)(1) read: ‘No eligible child shall
be denied foster care maintenance payments by a State with an approved plan,’ a rea-
sonable reader might find the requisite ‘rights-creating’ language.” Id. (quoting State
Citizens’ Coal. for Children v. Carrion, 31 F. Supp. 3d 512, 521 (E.D.N.Y 2014)).

55. Id.  The court supported its argument by stating “[w]hen Congress names the
state as the subject, writes in the active voice, and uses mandatory language, it leaves
no doubt about the actor’s identity or what the law requires.” Id.
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these costs.56  Instead, the Sixth Circuit noted that the states have
discretion to set the amount of the foster child maintenance payments,
as long as the methodology is reasonable.57  Finally, once the Sixth
Circuit determined the plaintiffs had a private right of action under
§ 1983, the court proceeded to address the facts of the case with regard
to the terms of placement for D.O. and A.O.58  Ultimately, the Sixth
Circuit remanded the case with directions for the district court to de-
termine whether the children were still under Kentucky’s responsibil-
ity, or if the children had permanency in the joint custody order.59

The court directed that should the children be found to be under Ken-
tucky’s responsibility, Kentucky would then be ordered to make the
foster child maintenance payments to D.O. and his family.60

III. BACKGROUND

A. MAINE V. THIBOUTOT: THE SUPREME COURT APPLIES § 1983
ACTIONS TO RESTORE RIGHTS CREATED BY FEDERAL STATUTES IN

ADDITION TO RIGHTS CREATED BY THE FOURTEENTH AMENDMENT

In Maine v. Thiboutot,61 the United States Supreme Court ap-
plied the civil rights enforcement statute of the Civil Rights Act of
1871 to enforce private rights established by federal statute, in addi-
tion to those rights enumerated in the Fourteenth Amendment of the
United States Constitution.62  In Thiboutot, the State of Maine noti-
fied the Thiboutots that it was reducing the Aid to Families with De-
pendent Children63 (“AFDC”) benefit received by Mr. Thiboutot’s
three children from a prior relationship because the State would no
longer grant an allowance for monies spent on the additional five chil-
dren the couple had together.64  After the Thiboutots’ administrative
appeals were denied, they sued the State of Maine under § 1983 of the
Civil Rights Act of 1871.65  The Maine Superior Court granted the
Thiboutots’ relief by enjoining the State from enforcing the disputed

56. Id. at 379-80.
57. Id. (citing Wilder, 496 U.S. at 519 and Cal. State Foster Parent Ass’n v. Wag-

ner, 624 F.3d 974, 981 (9th Cir. 2010)).  The court noted that neither party contended
that Kentucky’s method of setting rates was unreasonable. Id.

58. Id. at 381.
59. Id. at 384.
60. Id.
61. 448 U.S. 1 (1980).
62. Maine v. Thiboutot, 448 U.S. 1, 8 (1980).
63. 42 U.S.C. § 602(a)(7) (2012).
64. Thiboutot, 448 U.S. at 5.
65. Id. at 4.  The court quoted 42 U.S.C. § 1983 as providing:
Every person who, under color of any statute, ordinance, regulation, custom or
usage of any State or Territory, subjects, or causes to be subjected, any citizen
of the United States or other person within the jurisdiction thereof to the depri-
vation of any rights, privileges or immunities secured by the Constitution and
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regulation and required the State to adopt new requirements, but de-
nied the Thiboutots’ attorney’s fees as well as extended benefits to
other members of the class.66  The Thiboutots appealed to the Maine
Supreme Court, which stated that the appellants were barred from
recovering retrospective payments for the class action and determined
that since the lower court had not stated its rationale for denying at-
torney’s fees, the case would be remanded for consideration of the at-
torney’s fees.67  The United States Supreme Court granted certiorari
to determine whether § 1983 encompasses violations based purely on
statutory law and if successful plaintiffs were eligible payment for
their attorney’s fees.68  The Court adopted a plain language interpre-
tation of § 1983 that conferred the Thiboutots with a private right of
action to their AFDC benefits.69  Additionally, the Court determined
that attorney’s fees for the lawsuit, like those of the prevailing party
in any § 1983 action, were available for payment by the State.70

B. SUTER V. ARTIST M.: AFTER THE SUPREME COURT DETERMINED

THAT A PROVISION OF THE FAACWA DID NOT GRANT A PRIVATE

RIGHT OF ACTION, CONGRESS RESPONDED BY AMENDING THE

SOCIAL SECURITY ACT IN AN ATTEMPT TO CLARIFY § 1983
ACTIONS

In Suter v. Artist M.,71 the United States Supreme Court deter-
mined that the FAACWA did not grant an implied private remedy to
children who, in this class action suit, alleged that the State of Illinois
did not use reasonable efforts to prevent the removal of the children
from their homes or to facilitate reunifications of families, as required
by § 671(a)(15) of the FAACWA.72 Suter involved a class-action law-
suit under § 1983 filed on behalf of children who were in state custody
due to investigation of neglect, abuse, or dependency, sometimes with-
out an available caseworker.73

laws, shall be liable to the party injured in an action at law, suit in equity, or
other proper proceeding for redress.

Id. (quoting 42 U.S.C. § 1983 (2012)) (emphasis added by the Court).
66. Id. at 3.
67. Id. at 3-4.
68. Id. at 10-11 (explaining that Congress passed a law authorizing fees anticipat-

ing that it would apply to § 1983 claims and viewing it as a necessary remedy to enforce
rights).

69. Id. at 9.  The Court has also determined that a federal labor statutory scheme
did grant a private right of action. See Livadas v. Bradshaw, 512 U.S. 107, 134 (1994)
(granting a private right of action to enforce a federal labor statute).

70. See id. at 18 (“[T]here can be no question that Congress passed the Fees Act
anticipating that it would apply to statutory § 1983 claims.”) (quotations omitted).

71. 503 U.S. 347 (1992).
72. Suter v. Artist M., 503 U.S. 347, 363 (1992).
73. Suter, 503 U.S. at 352.
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The United States District Court for the Northern District of Illi-
nois denied the State’s motion to dismiss, granted a private right of
action to the plaintiff class, and entered an injunction requiring the
State to assign a caseworker within three working days any time a
child was in custody.74  The United States Court of Appeals for the
Seventh Circuit heard oral arguments, and, because the State had be-
gun a reorganization plan, partially remanded the case to the district
court to determine the results of the plan and the current time be-
tween obtaining State custody of a child and assignment of a
caseworker.75  The district court, in its factual findings, concluded
that the plan failed to achieve the reasonable efforts required by fed-
eral statute and that the State’s promise of change lacked credence.76

The Seventh Circuit affirmed the district court’s decision and declared
that the requirement to make a reasonable effort under the FAACWA
could be enforced through a § 1983 action.77

The United States Supreme Court, after careful examination of
the FAACWA provision in question, reversed, reasoning that in order
to receive federal funding, the statute only required states to submit a
plan approved by the Secretary of Health and Human Services.78  Any
failure to meet the requirements of the plan was enforceable only by
the Secretary of Health and Human Services as a condition to federal
funding.79  The Court distinguished this provision of the FAACWA
from an earlier decision that granted providers a private right of ac-
tion under the Medicaid Act80 to reasonable and adequate reimburse-
ment rates.81  The provision from the Medicaid Act required the
adoption of adequate and reasonable rates and set forth in detail rele-
vant factors to determine what was reasonable and adequate.82  The

74. See id. at 353 (determining that the deadline did not overly burden the Depart-
ment of Children and Family Services and also was realistic).

75. Artist M. v. Johnson, 917 F.2d 980, 984 (7th Cir. 1990), rev’d sub nom. Suter v.
Artist M., 503 U.S. 347 (1992).

76. Id.  The district court concluded that the State “failed to show that its Reorgan-
ization Plan . . . moved the agency closer to the ‘reasonable efforts’ required” and that
the State “demonstrated ‘a total lack of credibility’ by pledging to make such changes
and then failing to take effective steps to fulfill that that pledge.” Id.

77. Suter, 503 U.S. at 354.  The Court used the framework set forth in Wilder v.
Virginia Hospital Ass’n, 496 U.S. 498 (1990), that later evolved into the test used in
Blessing v. Freestone, 520 U.S. 329 (1997), discussed infra notes 92-101 and accompa-
nying text. Id. (referencing Wilder v. Va. Hosp. Ass’n, 496 U.S. 498, 524 (1990)).

78. Id.
79. See id. at 361-62 (“What is significant is that the regulations are not specific

and do not provide notice to the States that failure to do anything other than submit a
plan with the requisite features . . . is a further condition on the receipt of funds from
the Federal Government.”).

80. Pub. L. No. 89-97, 79 Stat. 286 (1965) (codified as amended at various §§ of 42
U.S.C.).

81. Suter, 503 U.S. at 359.
82. See id. (referencing Wilder, 496 U.S. at 524).
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Suter opinion utilized Wilder’s framework, but applied a stricter anal-
ysis of whether the statute put the states under an obligation to com-
ply or simply demonstrated the measure of compliance necessary to
obtain funding.83  The Court reasoned that since no statutory lan-
guage directed the states how to measure reasonable efforts, states
were given broad limits on how to comply.84  The Court noted that
other sections of the FAACWA demonstrated that Congress knew how
to impose requirements on the states and chose not to do so in the
provision at issue.85

The Suter opinion left a series of contradictory lower court deci-
sions in its wake.86  After the Court announced its decision in Suter,
Congress passed what is known as the Suter Fix, which amended the
Social Security Act (Old Age Pension Act)87 (“SSA”) and addressed
§ 1983 actions as appropriate even when a state plan is required by
legislation.88  The amendment was careful, however, to specify that
the new statute did not change the ruling in Suter.89  The purpose of
the amendment, according to the legislative history, was to ensure
that individuals injured by the failure of a state to comply with federal
mandates could continue to seek restitution in the courts, and also
make clear that Congress did not intend to overturn Suter or give a
private right of action to individuals seeking to enforce the reasonable
efforts clause of the FAACWA.90  However, the language of the statute

83. See id. at 358 (quoting 42 U.S.C. § 671(a)): (“ ‘[F]or a State to be eligible for
payments under this part, it shall have a plan approved by the Secretary . . . [;] [t]hat
requirement only goes so far as to ensure that the State have a plan approved by the
Secretary which contains the [sixteen] listed features . . . .”).

84. Id. at 360.
85. Id. at 361.
86. See Brian D. Ledal, Congress Overruling the Courts: Legislative Changes to the

Scope of Section 1983, 29 COLUM. J.L. & SOC. PROBS. 411, 425-36 (1996) (reviewing di-
verse cases and concluding, “[g]iven the difficulty in understanding the meaning of the
statute, there are obvious questions of how courts should apply it in cases raising the
issue of enforceability of a state plan provision under [§] 1983”).

87. 49 Stat. 620 (1935) (codified as amended at various §§ of 42 U.S.C.).
88. See 42 U.S.C. § 1320a-10 (2012) (“In an action brought to enforce a provision of

this chapter, such provision is not to be deemed unenforceable because of its inclusion in
a section of this chapter requiring a State plan or specifying the required contents of a
State plan.”).

89. Id. Section 1320a-10 specifically states:
This section is not intended to limit or expand the grounds for determining the
availability of private actions to enforce State plan requirements other than by
overturning any such grounds applied in Suter v. Artist M., 112 S. Ct. 1360
(1992), but not applied in prior Supreme Court decisions respecting such en-
forceability: Provided, however, that this section is not intended to alter the
holding in Suter v. Artist M. that § 671(a)(15) of this title is not enforceable in a
private right of action.

Id. (emphasis added).
90. H.R. REP. NO. 103-761, at 926 (1994) (Conf. Rep.), reprinted in 1994

U.S.C.C.A.N. 2901, 3257.
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itself was unclear in its application, which continued to cause vari-
ances in circuit interpretations as to the application of federal statutes
to § 1983 actions.91

C. BLESSING V. FREESTONE: THE BLESSING TEST SETS OUT THE

RELEVANT FRAMEWORK TO DETERMINE IF A LAW PROVIDES A

PRIVATE ENFORCEABLE RIGHT UNDER § 1983

After hearing several cases applying slightly different ap-
proaches, the United States Supreme Court, in Blessing v. Free-
stone,92 laid out the test to determine if an individual has an
enforceable private right of action under federal law.93  In Blessing,
five mothers in Arizona who had children eligible for AFDC claimed
that under Title IV-D of the SSA, the State of Arizona failed to sub-
stantially comply with specific regulations.94  The mothers filed suit
under § 1983 in the United States District Court for the District of
Arizona seeking a declaration that the Arizona program violated the
SSA and an injunction requiring the state to substantially comply
with Title IV-D.95  The district court dismissed the case reasoning
that Congress barred private actions by authorizing the Secretary of
Health and Human Services to audit state programs and withhold
funding from states that do not substantially comply with the require-
ments.96  The United States Court of Appeals for the Ninth Circuit
reversed the district court’s ruling and determined that the women
had a private enforceable right under § 1983.97

The Supreme Court vacated the Ninth Circuit’s decision and
unanimously declared that the women did not have a private right of
action to enforce substantial compliance by the State, remanding the
case to the district court for its determination of which rule and ex-
actly what rights the women asserted.98  The Court fashioned the fol-
lowing three prongs, now known as the Blessing test, to determine
when a federal law confers a private enforceable right to individuals:
(1) whether Congress intended the plaintiff to benefit from the statu-
tory provision in question; (2) whether judicial competence would be
strained because of a vague or amorphous asserted right; and (3)

91. Sara J. Klein, Protecting the Rights of Foster Children: Suing under § 1983 to
Enforce Federal Child Welfare Law, 26 CARDOZO L. REV. 2611, 2629-30 (2005).

92. 520 U.S. 329 (1997).
93. Blessing v. Freestone, 520 U.S. 329, 340-41 (1997).
94. Blessing, 520 U.S. at 333.
95. Freestone v. Cowan, 68 F.3d 1141, 1145 (9th Cir. 1995), rev’d sub nom. Bless-

ing v. Freestone, 520 U.S. 329 (1997).
96. Blessing, 520 U.S. at 338.
97. Id.
98. Id. at 349.
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whether a mandatory obligation upon the states is imposed by the
provision.99

In determining that the women and children did not have a pri-
vate right to enforce compliance with the SSA, the Court concluded
that the State plan requirements were not intended to benefit individ-
ual children or their custodial parents, but were rather a means to
measure outcomes and trigger penalty provisions against the State.100

In order to establish a private right of action, the Court instructed
plaintiffs to assert specific federal rights infringed upon and not sim-
ply a failure of the program.101

D. GONZAGA UNIVERSITY V. DOE: THE SUPREME COURT CLARIFIES

THE FIRST PRONG OF THE BLESSING TEST IN DETERMINING

CONGRESS’S INTENT TO CREATE A PRIVATE ENFORCEABLE RIGHT

In Gonzaga University v. Doe,102 the United States Supreme
Court revisited the first prong of the test discussed in Blessing v. Free-
stone,103 which inquires whether Congress intended the provision in
question to benefit the plaintiff.104  In Gonzaga, the Court examined a
provision of FERPA and created additional considerations to measure
the first Blessing prong.105  In Gonzaga, a university staffer, based on
an overheard conversation, launched an investigation of John Doe, a
Gonzaga undergraduate, regarding sexual misconduct.106  Even
though the rumor was unsubstantiated, the investigation resulted in
John Doe not receiving an affidavit of good moral character from the
school, and thus not being certified as a Washington school teacher.107

99. Id. at 340-41.  The three-prong Blessing test is as follows:
First, Congress must have intended that the provision in question benefit the
plaintiff . . . [;] [s]econd, the plaintiff must demonstrate that the right assert-
edly protected by the statute is not so “vague and amorphous” that its enforce-
ment would strain judicial competence . . . [;] and [t]hird, the statute must
unambiguously impose a binding obligation on the states.

Id. (referencing Wright v. Roanoke Redevelopment & Hous. Auth., 479 U.S. 418 (1987)
and Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 17 (1981)).

100. Id. at 343 (“Far from creating an individual entitlement to services, the stan-
dard is simply a yardstick for the Secretary to measure the systemwide performance a
State’s Title IV-D program.”) (emphasis in original).

101. Id. at 330-31 (“Only by manageably breaking down the complaint into specific
allegations can the [d]istrict [c]ourt proceed to determine whether any specific claim
asserts an individual federal right.”).

102. 536 U.S. 273 (2002).
103. 520 U.S. 329 (1997).
104. Blessing v. Freestone, 520 U.S. 329, 340 (1997).
105. See Gonzaga Univ. v. Doe, 536 U.S. 273, 290 (2002) (clarifying the factors to

reveal congressional intent behind legislation).
106. Gonzaga, 536 U.S. at 277.
107. Id.
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Doe sued the university in Washington state court, alleging viola-
tions of tort and contract law, as well as a § 1983 action asserting vio-
lation of the privacy clause of FERPA.108  The jury awarded Doe
compensatory damages for defamation, negligence, breach of contract,
and invasion of privacy, as well as punitive damages for the § 1983
claim under FERPA.109  On review, the Washington Court of Appeals
dismissed the § 1983 claim and other claims, and remanded for a new
trial on the defamation claim.110  Using the three-prong Blessing test,
the Supreme Court of Washington State reinstated the § 1983 claim;
reasoning that FERPA was intended to benefit students, courts rou-
tinely review entities’ practices for statutory compliance, and that the
statute was binding on the states.111

The United States Supreme Court reversed, holding the non-dis-
closure provision of FERPA did not confer a private right of action,
citing recent examples of the Court’s rejection of § 1983 actions under
the Spending Clause of the United States Constitution as support for
its holding.112  The Court clarified that implied right of action cases
are the equivalent of § 1983 actions and that both require an unam-
biguously conferred right.113  To determine whether a right is unam-
biguously conferred, as required in the first Blessing prong, the Court
set out three factors to weigh the decision: (1) whether Congress states
its intention in clear and unambiguous rights-creating text in its lan-
guage and form; (2) whether the statute has an individual, not aggre-
gate, focus; and (3) whether the statute includes another means, such
as a review board, by which to protect the right.114  In weighing these

108. See id. at 277, 279 (referencing FERPA regulations) (“No funds shall be made
available under any applicable program to any educational agency or institution which
has a policy or practice of permitting the release of educational records . . . of students
without the written consent of their parents to any individual, agency or organization.”).

109. Doe v. Gonzaga Univ., 992 P.2d 545 (Wash. Ct. App. 2000), aff’d in part, rev’d
in part, 24 P.3d 390 (Wash. 2001), rev’d, 536 U.S. 273 (2002).

110. Doe v. Gonzaga Univ., 24 P.3d 390, 393 (Wash. 2001), rev’d 536 U.S. 273
(2002).

111. Id. at 709.
112. See Gonzaga, 536 U.S. at 281 (referencing Suter v. Artist M., 503 U.S. 347

(1992) and Blessing v. Freestone, 520 U.S. 329 (1997), both of which cite U.S. CONST.
art. II, § 8, cl. 1).

113. Gonzaga, 536 U.S. at 283.  The Court quoted specific language from § 1983 and
declared:

We now reject the notion that our cases permit anything short of an unambigu-
ously conferred right to support of cause of action brought under section 1983
. . . . [Section] 1983 provides a remedy only for the deprivation of “rights, privi-
leges, or immunities secured by the Constitution and the laws” of the United
States. Accordingly it is the rights, not the broader or vaguer “benefits” or “in-
terests,” that may be enforced under the authority of that section.

Id. (emphasis in original).
114. Id. at 287-89.  The Court evaluated the following three factors in examining

Congressional intent:
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considerations, the Court determined that Doe did not have a private
right of action because FERPA’s non-disclosure provision did not ex-
pressly create an individual right, speaking only in terms of institu-
tional policy and practice, without rights-creating language.115

Second, the Court observed that the focus of FERPA was removed
from the individual and placed on the Secretary of Education when
distributing funds to educational institutions.116  Finally, the Court
concluded that because the law directed the Secretary of Education to
set up a review board to hear complaints, investigate, and adjudicate
violations of the law, Doe had other means to protect his right to pri-
vacy.117  Thus, the Court reversed the Supreme Court of Washington’s
decision and remanded the case with directions to remove the FERPA
portion of Doe’s damages.118

E. MIDWEST FOSTER CARE & ADOPTION ASS’N V. KINCADE:  THE

EIGHTH CIRCUIT DID NOT RECOGNIZE A PRIVATE RIGHT OF

ACTION FOR FOSTER CARE PROVIDERS SEEKING INCREASED CHILD

MAINTENANCE PAYMENTS UNDER THE FAACWA

In Midwest Foster Care & Adoption Ass’n v. Kincade,119 the
United States Court of Appeals for the Eighth Circuit employed the
Blessing v. Freestone120 test, as refined by Gonzaga University v.
Doe,121 and concluded that foster care providers had no private en-
forceable right in their § 1983 action against the State of Missouri
under the FAACWA.122  In Midwest Foster Care, six foster care prov-
iders and two organizations representing foster care providers filed
suit under § 1983, alleging that the Missouri Department of Social

To begin with, the provisions entirely lack the sort of “rights-creating” lan-
guage critical to showing the requisite congressional intent to create new
rights. . . . [P]rovisions further have an “aggregate focus” and are not concerned
with “whether the needs of any particular person have been satisfied,” and they
cannot “give rise to individual rights . . . .” Our conclusion . . . is buttressed by
the mechanism that Congress chose to provide for enforcing those provisions
[by requiring the Secretary to create a review board].

Id. at 286-89 (quoting Blessing, 537 U.S. at 343-44).
115. Gonzaga, 536 U.S. at 287.
116. Id. at 288.
117. Id. at 289.
118. Id. at 290-91.  The Court’s test from Gongaga has been subsequently applied by

at least one federal court in Washington. See Foster Parents Ass’n of Wash. State v.
Quigley, No. C11-5051 BHS, 2014 U.S. Dist. LEXIS 95577, at *12 (W.D. Wash. July 14,
2014) (“Therefore, the Court denies [the plaintiff’s] motion on this issue because [the
plaintiff] has failed to show that § 671(a)(11) passes the first prong of the Blessing
test.”).

119. 712 F.3d 1190 (8th Cir. 2013).
120. 520 U.S. 329 (1997).
121. 536 U.S. 273 (2002).
122. Midwest Foster Care & Adoption Ass’n v. Kincade, 712 F.3d 1190, 1203 (8th

Cir. 2013).
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Services did not make adequate foster care maintenance payments as
required by the FAACWA.123  The foster care organizations sought in-
junctive relief requiring Missouri to adopt a system to determine ade-
quate payments, asserting that the current payments were
insufficient under the FAACWA.124  The United States District Court
for the Western District of Missouri dismissed the claim, holding that
the provisions in the FAACWA did not create a private right of action,
which the plaintiffs appealed.125  The Eighth Circuit, in a two to one
decision, affirmed the lower court’s determination that the foster care
providers had no private right of action to maintenance payments
under the FAACWA.126

In its opinion, the Eighth Circuit provided a review of the general
principles of § 1983 actions.127  The court then employed the three-
prong test laid out in Blessing as the framework for the decision.128

As the Eighth Circuit applied the first Blessing prong to the statutory
provisions of foster care maintenance payments, it adhered to the
United States Supreme Court’s narrow focus in Gonzaga by requiring
an unambiguously conferred right in order to pass the first Blessing
prong.129  Citing federalism concerns, the Eighth Circuit interpreted
the narrow framework to mean that Congress must notify states when
a federal law subjects state entities to lawsuits under the receipt of
conditional federal funding.130

123. Midwest Foster Care, 712 F.3d at 1193.
124. Id. at 1195.
125. Id. at 1194.
126. See id. at 1193-94 (relying on the foster care maintenance provisions at 42

U.S.C. §§ 670-76 to support its determination that foster parents had no private right of
action).

127. See id. at 1195-96 (outlining three principles: (1) § 1983 actions provide a fed-
eral cause of action against anyone under state authority violating federal law; (2)
§ 1983 vindicates only a violation of federal rights, not just a violation of federal law;
and (3) only rights and not broad or vague interests and benefits are enforceable under
§ 1983).  The court cites Pediatric Specialty Care, Inc. v. Ark. Dep’t of Human Servs.,
293 F.3d 472, 477 (8th Cir. 2002), Blessing v. Freestone, 520 U.S. 329, 340 (1997), and
Gonzaga Univ. v. Doe, 536 U.S. 273, 283 (2002) for these three principles, respectively.
Id.

128. Midwest Foster Care, 712 F.3d at 1195 (referencing Blessing, 520 U.S. at 340-
41).

129. See Midwest Foster Care, 712 F.3d at 1196 (citing Gonzaga to explain that the
Supreme Court “reject[ed] the notion that [its earlier] cases permit anything short of an
unambiguously conferred right to support a cause of action brought under section
1983”).

130. Midwest Foster Care, 712 F.3d at 1196.  The Eighth Circuit explained the fed-
eralism values served by this narrow interpretation by stating:

Requiring Congress to speak clearly when it intends to create new rights en-
forceable under [§] 1983 is not a mere tool of convenience.  Rather, it reflects
the values of “Our Federalism”—often invoked in the implied-right-of-action
context—that if a state is to be subject to private suits whenever it fails to meet
a funding condition, Congress should clearly put the state on notice.

Id.
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In weighing the Gonzaga factors, the Eighth Circuit first con-
trasted the rights-creating language of the Civil Rights Act of 1964131

and Title IX of the Education Amendments of 1972132 with the lan-
guage of FERPA and the FAACWA, noting that the former two statu-
tory schemes directly addressed the person to be protected, while the
latter two statutory schemes spoke to the states or the federal
agency.133  The Eighth Circuit interpreted the list of expenses to be
covered by the maintenance payments as a closed data set, setting the
perimeter of which expenses could be covered in foster care mainte-
nance payments, rather than a mandatory list of costs that must be
fully covered.134  In addition, the opinion noted that the particular list
referenced is found in the definitional section, an unlikely place to ex-
press an unambiguous intent to establish a new private right.135  The
Eighth Circuit also looked at the legislative history of the FAACWA,
explaining that the Secretary of Health and Human Services views
foster care maintenance payments as a limit of allowable expenses
and that the definition was added by the Senate only after confusion
arose over what constituted a child maintenance payment.136

Second, the Eighth Circuit determined that the language and
form of the asserted provisions had an aggregate focus rather than a
focus on individual and enforceable rights.137  The court acknowl-
edged that the existence of a state plan does not per se make a statute
individually unenforceable, but observed that laws tying funding to
substantial, rather than perfect, compliance suggested the provisions
had an aggregate focus.138  As additional evidence of an aggregate fo-

131. Pub. L. No. 88-352, 78 Stat. 241 (1964) (codified as amended at various §§ of 42
U.S.C.).

132. Pub. L. No. 92-318, 86 Stat. 235 (1972) (codified as amended at various §§ of 20
U.S.C.).

133. Midwest Foster Care, 712 F.3d at 1197. The Eighth Circuit noted that in Gon-
zaga, the Court compared the language of Title VI of the Civil Rights Act of 1964 (“No
person . . . shall . . . be subjected to discrimination.”) with FERPA (“[E]ach Federal
department and agency . . . is authorized and directed to effectuate the provisions of
§ 2000d.”). Id.

134. Id.
135. Id.  The Eighth Circuit cited to a decision from the United States Court of Ap-

peals for the Eleventh Circuit, where the Eleventh Circuit explained that sections that
“are definitional in nature . . . cannot and do not supply a basis for conferring rights
enforceable under [§] 1983.” Id.; 31 Foster Children v. Bush, 329 F.3d 1255, 1271 (11th
Cir. 2003).

136. Midwest Foster Care, 712 F.3d at 1198. The court stated “[i]n sum, the defini-
tion of ‘foster care maintenance payments’ found in § 675(4)(A) amounts to a funding
condition that limits the expenses for which a state may seek reimbursement.” Id.

137. Id. at 1200.
138. Id. at 1200-01.  The Eighth Circuit stated that “[a] substantial compliance re-

gime cuts against an individually enforceable right because, even where a state sub-
stantially complies with its federal responsibilities, a sizeable minority of its
beneficiaries may nonetheless fail to receive the full panoply of the offered benefits.” Id.
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cus, the Eighth Circuit pointed out that state reimbursement is con-
tingent on compliance with the statute, making the loss of funds an
appropriate enforcement mechanism.139  In considering the second
Gonzaga factor, the Eighth Circuit concluded that the FAACWA provi-
sions weighed toward an aggregate focus rather than an individually
enforceable right.140

Finally, the Eighth Circuit acknowledged that, under the third
Gonzaga factor, the FAACWA offers no federal mechanism for enforce-
ment, only a requirement for state administrative review and federal
substantial compliance audits.141  The court noted that this lack of
federal enforcement mechanism is not determinative of Congress’s in-
tent to establish a § 1983 action.142  Furthermore, the Eighth Circuit
determined that the other two factors sufficiently weighed toward the
absence of an unambiguous and clear congressional intention to estab-
lish a private enforceable right to foster care maintenance
payments.143

Determining that Congress did not unambiguously and clearly
grant a private enforceable right to foster care maintenance pay-
ments, the Eighth Circuit held that the first Blessing prong was not
met and affirmed the lower court’s dismissal of the providers’ § 1983
claim.144

139. See id. at 1208 (reasoning that since the statute is worded “[e]ach state . . .
shall make foster care maintenance payments on behalf of each child . . . if [conditions
are met],” the statute implies that if the conditions are not met, funding will not be
distributed); see also Rolland v. Romney, 318 F.3d 42, 53 (1st Cir. 2003) (citing
§ 1396r(c)(1)(A)) (confirming the “rights-creating” text of the Nursing Home Regulation
Amendment, which read that “[a] nursing home facility must protect and promote . . .
each of the following rights . . . .”); Olivia Y. ex rel. Johnson v. Barbour, 351 F. Supp. 2d
543, 565 (S.D. Miss. 2004) (denying a right of action to foster children to have a case
plan that complies with 42 U.S.C. § 675(a)(1)).

140. Midwest Foster Care, 712 F.3d at 1201-02. See also D.G. ex rel. Stricklin v.
Henry, 594 F. Supp. 2d 1273, 1280-81 (N.D. Okla. 2009) (denying a private right of
action to children under provisions of the FAACWA, including foster care maintenance
payments).

141. Id. at 1202.
142. See id. (citing 31 Foster Children, 329 F.3d at 1270, which also concluded that

factors weighing against an unambiguous congressional intent to establish a right were
more persuasive, despite the lack of a federal review mechanism).

143. See id. at 1202 (“[T]he other elements of Gonzaga’s analysis of Blessing’s first
prong strongly tilt against the funding of an unambiguous intent to create an individu-
ally enforceable right.”).

144. See id. at 1203 (holding “that Congress did not unambiguously confer such a
right and, therefore, we affirm the district court’s dismissal of the Providers’ complaint
for failure to state a claim”).  The dissent disagreed, asserting that §§ 672(a) and
275(4)(A) of the FAACWA met all of the Blessing prongs and established a private en-
forceable right. Id. (Smith, J. dissenting).
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IV. ANALYSIS

In D.O. v. Glisson,145 the United States Court of Appeals for the
Sixth Circuit failed to apply the narrow standard required for finding
an individual and enforceable right of action in federal law.146  There-
fore, the Sixth Circuit erred when it determined that foster parents
seeking child maintenance payments through the FAACWA could sue
the State of Kentucky under § 1983.147  The Sixth Circuit employed
the three-prong test articulated in Blessing v. Freestone148 to deter-
mine if a statute confers a private right of action.149  However, in eval-
uating the first prong, whether Congress intended that the provision
benefit the plaintiff, the Sixth Circuit did not adequately address the
concerns expressed by the United States Supreme Court in Gonzaga
University v. Doe,150 when it considered congressional intent to grant
foster families the right to sue for foster care maintenance pay-
ments.151  Other jurisdictions, including the United States Court of
Appeals for the Eighth Circuit in Midwest Foster Care & Adoption As-
sociation v. Kincade,152 have reached the opposite conclusion regard-
ing this provision of the FAACWA, instead identifying foster care

145. 874 F.3d 347 (6th Cir. 2017).
146. Compare D.O. v. Glisson, 847 F.3d 374, 381 (6th Cir. 2017) (concluding that

Congress intended to establish a private right of action), with Gonzaga Univ. v. Doe, 536
U.S. 273, 286-89 (2002) (laying out the three factors to be weighed in order to establish
congressional intent to create private right of action).  In Gonzaga, the Court applied
the three-part test as follows:

To begin with, the provisions entirely lack the sort of “rights-creating” lan-
guage critical to showing the requisite congressional intent to create new
rights . . . . [P]rovisions further have an “aggregate focus” and are not con-
cerned with “whether the needs of any particular person have been satisfied,”
and they cannot “give rise to individual rights” . . . . Our conclusion . . . is
buttressed by the mechanism that Congress chose to provide for enforcing
those provisions [by requiring the Secretary to create a review board].

Gonzaga, 536 U.S. at 286-89 (quoting Blessing v. Freestone, 520 U.S. 329, 343-44
(1997)).

147. Compare D.O., 847 F.3d at 381 (holding that foster families have a right en-
forceable under § 1983 to seek foster care maintenance families), with Midwest Foster
Care & Adoption Ass’n v. Kincade, 712 F.3d 1190, 1194 (8th Cir. 2013) (weighing the
Gonzaga factors to come to the conclusion that no unambiguous congressional intent to
establish a private right to sue under the FAACWA existed).

148. 520 U.S. 329 (1997).
149. Blessing, 520 U.S. at 340-41.
150. 536 U.S. 273 (2002).
151. Compare Gonzaga, 536 U.S. at 281-83 (outlining factors for determining unam-

biguous congressional intent), and Midwest Foster Care, 712 F.3d at 1194 (determining
that Congress did not unambiguously confer an individually enforceable right to foster
families for foster care maintenance payments), with D.O., 847 F.3d at 380 (declaring
that Congress intended child maintenance payment provisions to grant a private right
of action to foster families).

152. 712 F.3d 1190 (8th Cir. 2013).
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maintenance payments as enforceable by the Secretary of Health and
Human Services through administrative processes.153

First, this Analysis will demonstrate that Congress is unambigu-
ous when it establishes privately enforceable rights under § 1983.154

Second, this Analysis will assert that, after properly weighing the
Gonzaga factors, the Eighth Circuit properly established that foster
care maintenance payment sections of the FAACWA do not demon-
strate congressional intent to establish a private right of action for
foster care providers.155  Finally, because Congress does not unam-
biguously express its intent to establish a private right of action under
the standards set by Gonzaga, this Analysis concludes that the Sixth
Circuit erred in granting a private right of action to D.O. and his
family.156

A. CONGRESS IS UNAMBIGUOUS WHEN IT ESTABLISHES PRIVATELY

ENFORCEABLE RIGHTS UNDER § 1983

When Congress passed § 1983 as part of the Civil Rights Act of
1871, it explicitly and unambiguously established a private right to
enforce the Fourteenth Amendment against any person acting with
the authority of the State.157  Nearly 100 years later, with Maine v.
Thiboutot,158 the United States Supreme Court confirmed that § 1983
restores rights created by a federal statute.159  Since Thiboutot in
1980, the Court has recognized a private right of action to enforce indi-
vidual provisions of the United States Housing Act of 1937,160 (“Hous-
ing Act”) National Labor Relations Act,161 and the Medicaid Act.162

153. See Midwest Foster Care, 712 F.3d at 1194 (determining that foster families
had no private right of action to demand foster care maintenance payments); see also,
e.g., BK v. N.H. Dep’t of Health & Human Servs., 814 F. Supp. 2d 59 (D.N.H. 2011)
(denying a private right of action to parents demanding the state provide reasonable
efforts to reunite families); D.G. ex rel. Stricklin v. Henry, 594 F. Supp. 2d 1273 (N.D.
Okla. 2009) (denying a private right of action to children under provisions of the
FAACWA, including foster care maintenance payments); Foreman v. Heineman, 240
F.R.D. 456 (D. Neb. 2007) (denying a private right of action to foster care maintenance
payments and case review under the FAACWA, but granting a right of action to the
children for screening under Medicaid).

154. See infra notes 157-177 and accompanying text.
155. See infra notes 178-204 and accompanying text.
156. See infra notes 205-224 and accompanying text.
157. Maine. v. Thiboutot, 448 U.S. 1, 4 (1980).
158. 448 U.S. 1 (1980).
159. Thiboutot, 448 U.S. at 8.
160. 50 Stat. 888 (1937) (codified as amended at various §§ of 42 U.S.C.).
161. 49 Stat. 449 (1935) (codified as amended at 29 U.S.C. §§ 151-169).
162. Compare Livadas v. Bradshaw, 512 U.S. 107, 134 (1994) (granting a private

right of action to enforce a federal labor statute), Wilder v. Va. Hosp. Ass’n, 496 U.S.
498, 524 (1990) (granting a right of action by health providers to reasonable and ade-
quate reimbursement by the State of Virginia under Medicaid), Golden State Transit
Corp. v. City of Los Angeles, 493 U.S. 103, 112 (1989) (granting taxi drivers a private
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In these and subsequent cases, such as Gonzaga University v. Doe,163

the Court clarified that § 1983 actions provide remedies to address a
narrow window of federal rights to individuals, and not merely viola-
tions of federal law.164

First, in order to establish a private right of action, according to
the process identified by Blessing v. Freestone,165 a plaintiff must spe-
cifically identify the provision that is the source of the alleged right.166

When Congress establishes a federal private right of action, such as in
the FAACWA’s discrimination clause, the language explicitly specifies
the entities involved and the individuals whose rights must be pro-
tected.167  The Supreme Court established that the primary way to
enforce federal legislation under the Spending Clause is to withhold
funds to states that do not comply with the conditions of the legisla-
tion, as opposed to enforcement by individuals through § 1983
suits.168

right of action to compensatory damages under the National Labor Relations Act), and
Wright v. Roanoke Redevelopment & Hous. Auth., 479 U.S. 418, 432 (1987) (granting
tenants a private right of action under the Housing Act that was not supplanted by the
administrative appeals process), with Gonzaga Univ. v. Doe, 536 U.S. 273, 281-83
(2002) (denying a student’s private right of action to privacy provisions of the FERPA),
Blessing v. Freestone, 520 U.S. 329, 340-41 (1997) (denying a private right of action to
child support payments under the SSA), and Pennhurst State Sch. & Hosp. v. Halder-
man, 451 U.S. 1, 28 (1981) (“In legislation enacted pursuant to the spending power, the
typical remedy for state noncompliance with federally imposed conditions is not a pri-
vate cause of action for noncompliance but rather action by the Federal Government to
terminate funds to the State.”).

163. 536 U.S. 273 (2002).
164. Compare Gonzaga, 536 U.S. at 284 (stating that the burden of proof is on the

plaintiff to prove that Congress intended to confer an individual enforceable right), with
Alexander v. Sandoval, 532 U.S. 275, 286 (2001) (“The judicial task is to interpret the
statute Congress has passed to determine whether it displays an intent to create not
just a private right, but also a private remedy.”).

165. 520 U.S. 320 (1997).
166. See Blessing, 520 U.S. at 342 (“Only when the complaint is broken down into

manageable analytical bites can a court ascertain whether each separate claim satisfies
the various criteria we have set forth for determining whether a federal statute creates
rights.”).

167. See Olivia Y. ex rel. Johnson v. Barbour, 351 F. Supp. 2d 543, 565 (S.D. Miss
2004) (noting that since Congress clearly and unambiguously conferred a private right
to action for civil rights violations under the FAACWA, it was reasonable to infer that
less explicit provisions did not establish such a right).  The civil rights provision of the
FAACWA provides:

Neither the State nor any other entity in the State that receives funds from the
Federal Government and is involved in adoption or foster care placements may
—(A) deny to any person the opportunity to become an adoptive or a foster
parent, on the basis of the race, color, or national origin of the person, or of the
child, involved; or (B) delay or deny the placement of a child for adoption or into
foster care, on the basis of the race, color, or national origin of the adoptive or
foster parent, or the child, involved.

42 U.S.C. § 671(a)(18).
168. Compare Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 28 (1981)

(“In legislation enacted pursuant to the spending power, the typical remedy for state
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In the § 1983 cases leading up to Blessing, the Court developed
the three-prong Blessing test that hinges on first determining congres-
sional intent to create a private right of action.169 Gonzaga, reinforc-
ing the first Blessing prong, explained three factors employed to
determine if Congress intended to establish a private right and a pri-
vate remedy.170  First, the private enforceable right must be indicated
with unambiguous language and form, creating rights for the individ-
ual.171  The Supreme Court could not be more clear: if Congress wants
to establish new rights, the legislation must express that intention
with unambiguous and clear rights-creating language focused on the
individual entitlement and remedy to be created.172

When the Court applied stricter analysis of the rights granted by
federal statutes, Congress responded.173  Following Suter v. Artist
M.,174 Congress unambiguously stated that the provision requiring
states to make reasonable efforts prevent the removal of children from
their homes did not grant a private right of action to individuals.175

Congress has demonstrated that it knows how to establish a private

noncompliance with federally imposed conditions is not a private cause of action . . . but
rather action by the Federal Government to terminate funds to the State.”), with Rol-
land v. Romney, 318 F.3d 42, 53 (1st Cir. 2003) (citing 42 U.S.C. § 1396r(c)(1)(A)) (con-
firming the “rights-creating” text of the Nursing Home Regulation Amendment which
read that “[a] nursing home facility must protect and promote . . . each of the following
rights . . . .”).

169. See Gonzaga, 536 U.S. at 274 (“The Court’s more recent decisions, however,
have rejected attempts to infer enforceable rights from Spending Clause statutes whose
language did not unambiguously confer such a right upon the Act’s beneficiaries.”).

170. Id. at 290.
171. See id. at 283 (“[I]t is rights, not the broader or vaguer ‘benefits’ or ‘interests’

that may be enforced under the authority of that section.”) (emphasis in original).
172. See id. at 290 (“[I]f Congress wishes to create new rights enforceable under [§]

1983, it must do so in clear and unambiguous terms—no less and no more than what is
required for Congress to create new rights enforceable under an implied right of ac-
tion.”); see also Pennhurst, 451 U.S. at 28 (“In legislation enacted pursuant to the spend-
ing power, the typical remedy for state noncompliance with federally imposed
conditions is not a private cause of action for noncompliance but rather action by the
Federal Government to terminate funds to the State.”); D.G. ex rel. Stricklin v. Henry,
594 F. Supp. 2d 1273, 1276 (N.D. Okla 2009) (denying a private right of action to indi-
viduals seeking improved FAACWA services) (“The typical remedy for state noncompli-
ance with such a statute is not a private cause of action for noncompliance but rather
action by the federal government to terminate funds to the state.”) (citations omitted).

173. Suter v. Artist M., 503 U.S. 347, 358 (1992).  After Suter, Congress enacted
amendments to the relevant statutory scheme known as the Suter Fix. 42 U.S.C.
§ 1320a-10; H.R. REP. NO. 103-761, at 926 (1994) (Conf. Rep.), as reprinted in 1994
U.S.C.C.A.N. 2901, 3257

174. 503 U.S. 347 (1992).
175. See 42 U.S.C. § 1320a-10 (“[T]his title is not enforceable in a private right of

action.”); see also § 671(a)(18) (conferring an unambiguous private right by stating
“neither the State nor any other entity . . . may deny to any person the opportunity to
become an adoptive or foster parent on the basis of race, color, or national origin”).
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right enforceable by § 1983 actions.176  In the event that Congress
does not pass a clear and unambiguous statute akin to the Suter Fix,
the Supreme Court has narrowed the standards for examining the
ambiguous language of a Spending Clause statute.177

B. AFTER PROPERLY WEIGHING THE GONZAGA FACTORS, THE FOSTER

CARE MAINTENANCE PAYMENT PROVISIONS DO NOT DEMONSTRATE

CONGRESSIONAL INTENT TO ESTABLISH A PRIVATE RIGHT OF

ACTION FOR FOSTER CARE PROVIDERS

Under spending legislation, Congress passed the FAACWA as a
federal reimbursement program for states to be repaid for a percent-
age of certain expenses incurred in overseeing foster care and adop-
tion services when the state satisfies national standards.178  Plaintiffs
asserting a private right of action for foster care maintenance pay-
ments identify §§ 671(a), 672, and 675(4)(A) of the FAACWA as grant-
ing a private right of action for the payments.179  These provisions of
the FAACWA expressly declare that in order to qualify for federal
funds, a state must have a plan approved by the Secretary of Health
and Human Services that provides foster care maintenance pay-
ments.180  The payments are made to foster families and child-care
institutions receiving children eligible for Temporary Assistance for
Needy Families, and when the child’s care and placement are the re-
sponsibility of the state or Indian tribal organization.181  The defini-

176. See Gonzaga, 536 U.S. at 287 (contrasting the language of Title VI of the Civil
Rights Act of 1964 and Title IX of the Education Amendments of 1972, which both state
“no person shall be subjected to discrimination,” to the language of FERPA, which di-
rects “no funds shall be made available” to institutions that have a practice that violates
the statute).

177. See id. at 281 (“Our more recent decisions . . . have rejected attempts to infer
enforceable rights from Spending Clause statutes.); see also Midwest Foster Care &
Adoption Ass’n v. Kincade, 712 F.3d 1190, 1202-03 (8th Cir. 2013) (“[A]s with most leg-
islation enacted pursuant to the Spending Clause, the Providers’ federal remedy is to
seek termination of matching funds as a consequence for a state’s shortcomings.”).

178. Suter v. Artist M., 503 U.S. 347, 350-51 (1992).
179. See 42 U.S.C. § 671(a) (requiring a state foster care plan in order to receive

federal funds); § 672 (directing the state plan to provide foster care maintenance pay-
ments); § 675(4)(A) (defining foster care payments). Compare D.O. v. Glisson, 847 F.3d
374, 376-77 (6th Cir. 2017) (interpreting §§ 671(a), 672, 675(4)(A) to grant a private
right of action), with Midwest Foster Care & Adoption Ass’n v. Kincade, 712 F.3d 1190,
1203 (8th Cir. 2013) (interpreting the same provisions to grant no private right of
action).

180. 42 U.S.C. § 671(a).  The statute provides that “[i]n order for a State to be eligi-
ble for payments under this part, it shall have a plan approved by the Secretary which
. . . (1) provides for foster care payments in accordance with § 672 of this title . . . .” Id.

181. Id. § 672(a)(1).  AFDC became part of Temporary Assistance for Needy Fami-
lies (“TANF”) in 1996. 42 C.F.R. § 260.30 (2016).
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tion of foster care maintenance payments in § 675 specifies that the
disbursements are to cover the expenses of caring for the child.182

It is unusual for the United States Supreme Court to grant indi-
vidual rights under spending legislation.183  In the twenty-one years
since finding that § 1983 actions could be applied to federal statutes,
only twice has it determined that statutes passed under the Spending
Clause provide individual enforceable rights.184  Congress has demon-
strated that it knows how to establish a private right enforceable by
§ 1983 actions.185

In cases following Gonzaga, the United States Courts of Appeal
for the Eighth and Eleventh Circuits have declined to find language
and text supporting a private right of action in the spending provi-
sions of the FAACWA.186  This analytical approach is supported by the
Supreme Court in Blessing v. Freestone187 because in order to deter-
mine whether a statute confers private enforceable rights, the context,
language, and purpose of the statute must be evaluated.188  Similarly,
the Court in Gonzaga carefully parsed out the language of the statute

182. See 42 U.S.C. § 675(4)(A) (listing expenses to be covered by the payments, in-
cluding shelter, food, daily supervision, clothing, school supplies, liability insurance,
reasonable travel costs for visitation and to school so the child can avoid switching
schools, and for the child’s personal incidentals, and institutions can also include rea-
sonable administration and operation costs).

183. See Midwest Foster Care, 712 F.3d at 1202-03 (“[A]s with most legislation en-
acted pursuant to the Spending Clause, the Providers’ federal remedy is to seek termi-
nation of matching funds as a consequence for a state’s shortcomings.”).

184. See Gonzaga Univ. v. Doe, 536 U.S. 273, 280 (2002) (“Since Pennhurst, only
twice have we found spending legislation to give rise to enforceable rights.”).  The Court
also referenced Wright, where the Court granted a private right of action to tenants
under the Fair Housing Act, Pub. L. No. 90-284, 82 Stat. 81 (1968) (codified at 42 U.S.C.
§§ 3601-3619). Id. (referencing Wright v. Roanoke Redevelopment & Hous. Auth., 479
U.S. 418, 430 (1987)).  The Court discussed Wilder v. Virginia Hospital Ass’n, where the
Court also granted a § 1983 action for healthcare providers to obtain a set rate of reim-
bursement for services rendered. Id. (referencing Wilder Va. Hosp. Ass’n, 496 U.S. 498,
522-23 (1990)).

185. See id. at 287 (contrasting the language of Title VI of the Civil Rights Act of
1964 and Title IX of the Education Amendments of 1972, which both state “no person
shall be subjected to discrimination” to the language of FERPA, which directs “no funds
shall be made available” to institutions that have a practice that violates the statute).

186. See Midwest Foster Care, 712 F.3d at 1203 (denying a private right of action to
foster families to sue for maintenance payments); see also, 31 Foster Children v. Bush,
329 F.3d 1255, 1270 (11th Cir. 2003) (denying the federal statutory claims under the
FAACWA in a class action on behalf of children in Florida).  The Eleventh Circuit cited
B.H. v. Johnson, 715 F. Supp. 1387 (N.D. Ill. 1989) and provided the following quote
from that case: “[i]t would be strange for Congress to create enforceable rights in the
definitional section of a statute.” Id. (citing B.H. v. Johnson, 715 F. Supp. 1387, 1401
(N.D. Ill. 1989)).

187. 520 U.S. 329 (1997).
188. Compare Midwest Foster Care, 712 F.3d at 1194-95 (outlining each provision to

be considered in determining a private right of action to foster care maintenance pay-
ments), with Blessing v. Freestone, 520 U.S. 329, 342 (1997) (“Only when the complaint
is broken down into manageable analytic bites can a court ascertain whether each sepa-
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and looked at the entire context of the law before deciding that
FERPA did not extend individual rights enforceable by § 1983.189

The Eighth Circuit correctly followed the narrow analytical ap-
proach outlined by Gonzaga to determine congressional intent.190

First, in Midwest Foster Care, the Eighth Circuit noted that states are
the focus of the requirements of § 672(a), and explained that the stat-
ute lists restrictions on when the states’ payouts can be matched by
federal dollars.191  With regard to § 675(4)(A), the Eighth Circuit de-
clined to grant a private right of action to a definitional section of the
law and instead viewed the list of expenses to be covered as a limita-
tion on the types of costs that are matched by the federal grant.192

The Eighth Circuit properly emphasized the specific language re-
quired to recognize a civil right and rightly distinguished such text
from provisions that simply authorize agencies to enforce the legisla-
tion and define the terms used in the statute.193

Additionally, the Eighth Circuit in Midwest Foster Care properly
identified additional evidence that the FAACWA focused on the aggre-
gate rather than the individual.194  Statutory language that suggests

rate claim satisfies the various criteria we have set forth for determining whether a
federal statute creates rights.”).

189. Compare Midwest Foster Care, 712 F.3d at 1198 (quoting the 1980 House Con-
ference Report, which explained that the provisions were written “[r]esponding to ‘gen-
eral confusion about what can be called a foster care maintenance payment’”), with
Gonzaga, 536 U.S. at 290 (referring to a joint statement made by Congress in making its
decision to clarify a reasons why the centralized review provision was added).

190. Compare Midwest Foster Care, 712 F.3d at 1197 (outlining Gonzaga and ex-
plaining that “[w]e analyze the asserted rights-creating provisions through the lens of
these factors”), with 31 Foster Children, 329 F.3d at 1274 (“Taken as a whole,
§ 675(5)(D) and (E) do not contain rights-creating language; they have an aggregate, not
individual, focus.”), and Gonzaga, 536 U.S. at 290 (concluding “FERPA’s nondisclosure
provisions contain no rights-creating language, they have an aggregate, not individual,
focus, and they serve primarily to direct the Secretary of Education’s distribution of
public funds to educational institutions”).

191. Midwest Foster Care, 712 F.3d at 1197.
192. Compare id. at 1197 (“The asserted provisions inescapably serve to establish

restrictions on the state foster care expenditures that will be eligible for federal match-
ing.”), with Gonzaga, 536 U.S. at 287 (quoting the language “no funds shall be made
available” as evidence that the focus of the law is removed from individuals).

193. See Midwest Foster Care, 712 F.3d at 1197 (“[W]e note the absence of any
rights-creating language in the relevant portions of the [FAA]CWA.”); see also Gonzaga,
536 U.S. at 287 (contrasting the language of Title VI of the Civil Rights Act of 1964 and
Title IX of the Education Amendments of 1972, which both state “no person shall be
subjected to discrimination” to the language of FERPA, which directs “no funds shall be
made available” to institutions that have a practice that violates the statute); D.G. ex
rel. Stricklin v. Henry, 594 F. Supp. 2d 1273, 1278 (N.D. Okla. 2009) (noting that none
of the child maintenance payment provisions convinced the court that Congress has
“with a clear voice manifested an unambiguous intent to confer individual rights”) (in-
ternal quotations omitted).

194. Compare Midwest Foster Care, 712 F.3d at 1200 (referencing language from
Gonzaga in “examining both ‘the text and structure’ of the asserted provisions . . . we
discern an aggregate focus ‘not concerned with “whether the needs of any particular
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an aggregate focus supports a conclusion that the statutes do not
grant a private right of action under § 1983.195  The pertinent
FAACWA provisions require substantial compliance with the require-
ments in order to receive funding.196  However, even with substantial
compliance, some eligible beneficiaries are left without benefits or a
right of action.197  As such, statutory language that suggests an aggre-
gate focus creates the remedy for non-compliance as a loss of federal
funding, not a private right of action.198

The final Gonzaga factor, the presence of mechanisms to protect
the asserted right, when applied to the FAACWA, is minimally ad-
dressed by state administrative review of foster care maintenance
payment claims that are denied.199  However, the lack of a federal re-
view board in the FAACWA statutory scheme is not sufficient to over-
come the other factors leaning away from finding an unambiguous
congressional intent to create a new private right for foster care main-
tenance payments.200  While a comprehensive remedial scheme leaves
no room for § 1983 actions, lack of such a scheme does not conclusively
mean that Congress intended for a private right of action.201  Since

[foster care provider] have been satisfied.” ’”), with Gonzaga, 536 U.S. at 275 (referenc-
ing language from Blessing in stating that the provisions “are not concerned with
‘whether the needs of any particular person have been satisfied,’ and they cannot ‘give
rise to individual rights’”).

195. Compare Gonzaga, 536 U.S. at 287 (interpreting the privacy provisions of
FERPA to serve as instructions to the Secretary of Education about the disbursement of
public funds), with Blessing, 520 U.S. at 343 (acknowledging that even if the State of
Arizona denied payments to individual, eligible individuals, the requirements of the
statute provided a way to measure compliance as a whole, not an individual right of
action to obtain the funds).

196. 42 U.S.C. § 671(a).  The statute provides that “[i]n order for a State to be eligi-
ble for payments under this part, it shall have a plan approved by the Secretary which
. . . (1) provides for foster care payments in accordance with § 672 of this title . . . .” Id.

197. See Midwest Foster Care, 721 F.3d at 1200-01 (“A substantial compliance re-
gime cuts against an individually enforceable right because, even where a state sub-
stantially complies with its federal responsibilities, a sizable minority of its
beneficiaries may nonetheless fail to receive the full panoply of offered benefits.”).

198. Compare Midwest Foster Care, 712 F.3d at 1202 (arguing that the FAACWA,
while it does not expressly state “no funds shall be made available to match a state’s
foster care payments if . . . ,” a state that fails to meet the requirements leads to a loss of
funding), with Gonzaga, 536 U.S. at 275 (“The fact that recipient institutions can avoid
termination of funding so long as they ‘comply substantially’ with the Act’s require-
ments . . . also supports a finding that FERPA fails to support a § 1983 suit.”).

199. See D.O., 847 F.3d at 380 (“Absent resort to [§] 1983, foster families possess no
federal mechanism to ensure compliance with the Act.”).

200. Compare Midwest Foster Care, 712 F.3d at 1202 (rejecting the idea that lack of
a Gonzaga-style federal review process is sufficient to overcome the weight of the other
two factors), with Suter, 503 U.S. at 360-61 (“[A]bsence of a remedy to privateplaintiffs
[sic] under § 1983 does not make the ‘reasonable efforts’ clause a dead letter.”).

201. See Suter, 503 U.S. at 360-61 (“While these statutory provisions may not pro-
vide a comprehensive enforcement mechanism so as to manifest Congress’s intent
to foreclose remedies under §1983, they do show that the absence of a remedy to
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Gonzaga lays out factors to be weighed, federal statutes do not cumu-
latively need to meet each factor, as long as the factors, in totality,
direct toward or against an unambiguous congressional intent.202

Without a Supreme Court decision specifically on point to provi-
sions in §§ 671(a), 672, and 675(4)(A) of the FAACWA, each circuit
must weigh the Gonzaga factors with specificity to determine if Con-
gress intended to confer a private right of action for the foster families
eligible for child maintenance payments.203  The Eighth Circuit’s
methodical three-factor analysis of the language and context of the
provisions in Midwest Foster Care correctly demonstrates the ap-
proach outlined in Gonzaga  by showing the foster care maintenance
payment provisions’ lack of clear and unambiguous rights-creating
language, their aggregate focus, even though the law has a weak
state-review mechanism instead of a stronger federal appeals
process.204

C. SINCE THE FOSTER CARE MAINTENANCE PAYMENT PROVISIONS DO

NOT PASS THE FIRST BLESSING PRONG AS CLARIFIED BY GONZAGA,
THE SIXTH CIRCUIT INCORRECTLY GRANTED A PRIVATE RIGHT OF

ACTION IN D.O. V. GLISSON

In D.O. v. Glisson,205 the Sixth Circuit did not engage in the sys-
tematic, detailed analysis of congressional intent modeled by the
United States Supreme Court.206  The Sixth Circuit erred by rejecting
Midwest Foster Care & Adoption Ass’n v. Kincade,207 a persuasive au-
thority from the Eighth Circuit that evaluated the same provisions of
the FAACWA.208  When courts conduct an analysis such as the one

privateplaintiffs [sic] under § 1983 does not make the ‘reasonable efforts’ clause a dead
letter.”).

202. Compare Midwest Foster Care, 712 F.3d at 1203 (concluding that the lack of
rights-creating language and the aggregate focus outweighed the lack of federal review
mechanism), with 31 Foster Children, 329 F.3d at 1270 (denying that a similar provi-
sion of the FAACWA because first two factors were sufficient to show a lack of congres-
sional intent).

203. See Gonzaga, 536 U.S. at 280 (reminding that in past decisions, the Court had
declared that Congress must clearly and unambiguously manifest its intent to confer
individual rights or else “federal funding provisions provide no basis for private enforce-
ment by § 1983”).

204. See generally Midwest Foster Care, 712 F.3d at 1190 (explaining each factor in
Gonzaga and how the foster care maintenance payment provisions compare).

205. 847 F.3d 374 (6th Cir. 2017).
206. D.O. v. Glisson, 847 F.3d 374, 378 (6th Cir. 2017).
207. 712 F.3d 1190 (8th Cir. 2013).
208. Compare D.O., 847 F.3d at 378 (granting a private right of action to a foster

family seeking foster care maintenance payments), with Gonzaga Univ. v. Doe, 536 U.S.
273, 284 (2002) (explaining that plaintiffs bringing suit under an implied right of action
have the burden of showing that the federal statute confers “not just a private right but
also a private remedy”) (emphasis in original), and Midwest Foster Care & Adoption
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modeled in Gonzaga University v. Doe,209 specific statutes must be
cited by  plaintiffs and be broken down into small, distinct evaluations
of the three specific factors of the analysis.210  Further, if a court care-
fully weighs the Gonzaga factors, and if it is not satisfied, the first
prong of the test in Blessing v. Freestone211 is also not met.212  As
such, a court should decline to evaluate the other two Blessing
prongs.213

Instead, the Sixth Circuit illustrated its reasoning with cases con-
ferring enforceable rights of action, noting that laws expressed in ac-
tive voice with the states named as the subject indicated the existence
of a private enforceable right.214  However, the Supreme Court deci-
sions cited by the Sixth Circuit to demonstrate such language as de-
terminative, while not overruled, were decided before the clarification
of Gonzaga, which outlined a narrower roadmap.215  Rather than ana-

Assn. v. Kincade, 712 F.3d 1190, 1203 (8th Cir. 2013) (denying § 1983 claims by foster
care families to enforce foster care maintenance families).

209. 536 U.S. 273 (2002).
210. Compare Midwest Foster Care, 712 F.3d at 1197, 1200, 1202 (reviewing rights

creating language, aggregate focus and federal enforcement mechanisms in three sepa-
rate sections), with Gonzaga, 537 U.S. at 286, 288-89 (noting the education law’s lack of
“rights-creating language,” its focus on the aggregate while speaking of institutional
policy or practice, and the existence of a federal review board).

211. 520 U.S. 329 (1997).
212. Compare Blessing v. Freestone, 520 U.S. 329, 340 (1997) (outlining the first

Blessing prong, “[f]irst Congress must have intended that the provision in question ben-
efit the plaintiff”), with Gonzaga, 536 U.S. 287-90 (outlining the factors that are
weighed in determining if the first Blessing factor is met).

213. See Midwest Foster Care, 712 F.3d at 1202 (“Because the Providers have failed
to show a ‘clear and unambiguous’ congressional intent to the asserted right, we need
not analyze the remaining Blessing factors.”); see also State Citizens’ Coal. for Children
v. Carrion, 31 F. Supp. 3d 512, 527 (E.D.N.Y 2014) (“In the absence of a ‘clear and
unambiguous’ congressional intent to provide a § 1983 cause of action to plaintiffs . . .
there is no need to review the other Blessing factors.”); Foster Parents Ass’n of Wash.
State v. Quigley, No. C11-5051 BHS, 2014 U.S. Dist. LEXIS 95577, at *12 (W.D. Wash.
July 14, 2014) (“Therefore, the Court denies [the plaintiff’s] motion on this issue because
[the plaintiff] has failed to show that § 671(a)(11) passes the first prong of the Blessing
test.”).

214. See D.O., 847 F.3d at 379 (citing Wilder v. Va. Hosp. Ass’n, 496 U.S. 498, 502-
03 (1990)) (“Both the Supreme Court and the Sixth Circuit, however, have found that
laws phrased in the active voice, with the State as the subject, confer individually en-
forceable rights.”).

215. See D.O., 847 F.3d at 377 (citing its only post-Gonzaga case, City of Rancho
Palo Verdes v. Abrams, 544 U.S. 113, 119-20 (2005)) (“[Section] 1983 does not provide
an avenue for relief every time a state actor violates a federal law . . . ; [r]ather to
sustain a § 1983 action, the plaintiff must demonstrate that the federal statute creates
an individually enforceable right in the class of beneficiaries to which he belongs.”) (ci-
tations omitted). Compare Alexander v. Sandoval, 532 U.S. 275, 293 (2001) (denying a
§ 1983 action to require states to provide foreign language driving tests), Blessing, 520
U.S. at 340-41 (outlining the Blessing test), Wilder, 496 U.S. at 524 (granting a private
right of action to enforce reimbursement provision of Medicaid and superseded on other
grounds by statute), Wright v. Roanoke Redevelopment & Hous. Auth., 479 U.S. 418,
432 (1987) (granting a private right of action under the Federal Housing Act), Smith v.
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lyze each of the Gonzaga factors, the Sixth Circuit compared the lan-
guage of the FAACWA statutes to Medicaid and Supplemental
Nutritional Assistance Program provisions, which the Sixth Circuit
has also found to confer individual enforceable rights.216  By reason-
ing based on parallels to § 1983 suits addressing unrelated statutes,
the Sixth Circuit failed to complete a careful Gonzaga inquiry on the
FAACWA provisions.217

In contrasting the FAACWA language with FERPA, as evaluated
in Gonzaga, the Sixth Circuit relied on language directing states to
make foster care maintenance payments to establish Congress’s intent
to create a right.218  The same paragraph also cites the same provision
as being directed toward the costs of each eligible child, interpreting
language to establish an individual rather than aggregate focus.219

The Sixth Circuit then provided a detailed review of the enforcement
provisions of the FAACWA, identifying the lack of a federal review
board and analogous to Medicaid and Housing provisions, which were
granted a private right of action prior to Gonzaga.220  However, in

Robinson, 468 U.S. 992, 1015 (1984) (denying payment of attorney fees under § 1983
because the statute being enforced did not include a repayment scheme), Maine v.
Thiboutot, 448 U.S. 1, 8 (1980) (expanding § 1983 actions to rights guaranteed by fed-
eral law), Cannon v. Univ. of Chicago, 441 U.S. 677, 709 (1979) (granting a private right
of action under Title IX to a woman denied medical school admission on the basis of
gender), and Miller v. Youakim, 440 U.S. 125, 131 (1979) (recognizing a § 1983 right
action arising from an equal protection violation distinguishing between related and
non-related foster families), with Gonzaga, 536 U.S. 273, 286, 288-89 (2002) (narrowing
the first prong of the Blessing test to determine congressional intent to unambiguously
convey private right).

216. See D.O., 847 F.3d. at 377 (citing Harris v. Olszewski, 442 F.3d 456, 461 (6th
Cir. 2006)).  The Sixth Circuit in Harris determined the right of Medicaid patients to
select their healthcare providers. Harris, 442 F.3d at 461.  The Sixth Circuit in Barry v.
Lyon, 834 F.3d 706 (6th Cir. 2016), granted individuals a private enforceable right to
federal Supplemental Nutrition Assistance Program assistance because the language
said “assistance under this program shall be furnished to all eligible households.” Barry
v. Lyon, 834 F.3d 706, 717 (6th Cir. 2016).

217. Compare D.O., 847 F.3d at 377-78 (drawing reasoning from Harris and Barry
to weigh if the FAACWA granted a private right of action), with Midwest Foster Care,
712 F.3d at 1202 (reasoning that because of a lack of rights-creating language and the
statute’s aggregate focus, the Gonzaga factors weighed against congressional intent to
create a right).

218. Compare D.O., 847 F.3d at 377 (referencing the plaintiff’s contention that lan-
guage such as “[e]ach State with a plan approved under this part shall make foster care
maintenance payments” as proof of Congress’s intention to create a private right of ac-
tion), with Midwest Foster Care, 712 F.3d at 1197 (explaining that the focus of § 672(a)
addresses states as “regulated participants” and sets limitations on federal matching
funds.)

219. Compare D.O., 847 F.3d 378 (identifying the individual payments on behalf of
the needs of specific children as proof of an individual focus), with Midwest Foster Care,
712 F.3d at 1197 (“[W]hen a statute links funding to substantial compliance with its
conditions . . . this counsels against the creation of individually enforceable rights.”).

220. Compare D.O., 847 F.3d at 381 (stating that the FAACWA “includes no private
federal review mechanism that an aggrieved foster family can employ”), with Midwest
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light of Gonzaga’s admonition to strictly interpret unambiguous con-
gressional language to create such privately enforceable rights under
the Spending Clause, the Sixth Circuit’s cursory review of Congress’s
intent is not consistent with the first Blessing prong as refined by
Gonzaga.221

Because the Sixth Circuit did not properly weigh the Gonzaga fac-
tors, the conclusion to grant a private right of action does not follow
the narrower standard set by the United States Supreme Court.222

The Sixth Circuit further erred in its analysis by addressing the last
two prongs of Blessing.223  Other jurisdictions have correctly con-
cluded that because it is a cumulative test, when the one Blessing
prong is not met, the second two prongs do not need to be
addressed.224

V. CONCLUSION

The United States Supreme Court, in Blessing v. Freestone,225

made clear the framework for analyzing private rights of action under
§ 1983.226 Gonzaga University v. Doe227 reiterated that § 1983 ac-

Foster Care, 712 F.3d at 1197 (“Despite the relative lack of federal review opportunities
. . . the other elements of Gonzaga’s analysis of the first Blessing prong strongly tilts
against finding an unambiguous intent to create an individually enforceable right.”).

221. See Gonzaga, 537 U.S. at 290 (“In sum, if Congress wishes to create new rights
enforceable under [§] 1983, it must do so in clear and unambiguous terms—no less and
no more than what is required for Congress to create new rights enforceable under an
implied private right of action.”). Compare 42 U.S.C. § 672(a) (“Each State with a plan
approved under this part shall make foster care maintenance payments on behalf of
each child . . . .”), with § 671(a)(18) (“[N]either the State nor any other entity in the
State that receives funds from the Federal Government and is involved in adoption or
foster care placements may: (A) deny to any person the opportunity to become an adop-
tive or foster parent, on the basis of race, color, or national origin of the person, or of the
child, involved; or (B) delay or deny the placement of a child for adoption or into foster
care, on the basis of the race, color, or national origin of the adoptive or foster parent, or
the child, involved.”).

222. Compare D.O., 847 F.3d at 376-77 (interpreting 42 U.S.C. §§ 671(a), 672, and
675(4)(A) to grant a private right of action), with Midwest Foster Care, 712 F.3d at 1203
(interpreting the same provisions to not grant private right of action).

223. Compare D.O., 847 F.3d at 378 (declaring that the statute does not have vague
or amorphous language that could strain the competence of the courts and that the
statute is a binding obligation because of the “shall make” text), with Midwest Foster
Care, 712 F.3d. at 1202 (“Because the Providers have failed to show a ‘clear and unam-
biguous’ congressional intent to the asserted right, we need not analyze the remaining
Blessing factors.”).

224. See Midwest Foster Care, 712 F.3d. at 1202 (explaining that because the first
Blessing prong was not met, the remaining prongs do not need to be considered); see also
Carrion, 31 F. Supp. 3d at 527 (refusing private right of action because provision in
question failed the first Blessing test); Quigley, 2014 U.S. Dist. LEXIS 95577, at *12
(denying a private right of action after first prong of Blessing was not met).

225. 520 U.S. 320 (1997).
226. Blessing v. Freestone, 520 U.S. 320, 329, 340-41 (1997).
227. 536 U.S. 273 (2002).
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tions are reserved as a remedy for deprivations of rights, immunities,
and privileges promised by the United States Constitution and federal
law.228  Particularly in legislation passed under the Spending Clause
of the United States Constitution, the common remedy for states that
do not comply with a federal Spending Clause statute is for the federal
government to withhold funding.229

The United States Court of Appeals for the Sixth Circuit’s deci-
sion in D.O. v. Glisson230 highlights the difference in jurisdictions as
to how § 1983 actions are examined under the FAACWA provisions on
foster care maintenance payments.231  In D.O., the Sixth Circuit erred
in relying on decisions prior to Gonzaga because the Supreme Court
has rejected anything less than Congress’s unambiguously conferred
intent to support a private right of action.232  The foster care mainte-
nance payment provisions of the FAACWA do not clearly demonstrate
Congress’s intent to establish a private right of action because they
cannot meet the requirements of Gonzaga.233  Therefore, because the
foster child maintenance payment provisions of the FAACWA do not
pass the first Blessing prong, the Sixth Circuit was incorrect in grant-
ing a private right of action to the individuals in D.O.234

On June 27, 2017, the State of Kentucky requested certiorari on
D.O.235  While certiorari was denied on October 10, 2017 on this issue,
courts will continue toward clarification, not only on how to handle
foster care maintenance payments, but all federal laws passed under
the Spending Clause.236  No court has ever implied that foster care
maintenance payments are not important or unworthy of protection;
however, the Supreme Court has been explicit in guarding the separa-
tion of powers and federalism under the Spending Clause.  In the case
of foster care maintenance payments, the FAACWA does not create a
duty to comply, as much as the statute offers a reward to states for
meeting its specifications.  If a state fails to follow the conditions, the
failure does not deprive foster families from an endowed right.  In-
stead, the state simply fails to comply with the funding prerequisites.
Must states pay foster care maintenance payments?  Yes, foster care
maintenance payments are an affirmative obligation in order to re-

228. Gonzaga Univ. v. Doe, 536 U.S. 273, 283 (2002).
229. Pennhurst State Sch. & Hosp. v. Halderman, 451 U.S. 1, 28 (1981).
230. 847 F.3d 374 (6th Cir. 2017).
231. D.O. v. Glisson, 847 F.3d 374, 376 (6th Cir. 2017).
232. See supra notes 157-177 and accompanying text.
233. See supra notes 178-204 and accompanying text.
234. See supra notes 205-224 and accompanying text.
235. D.O. v. Glisson, 847 F.3d 374, 376 (6th Cir. 2017), cert. requested, Petition for a

Writ of Certiorari, 847 F.3d 374 (6th Cir. 2017) (No. 17-17), 2017 WL 2839360.
236. D.O. v. Glisson, 847 F.3d 374, 376 (6th Cir. 2017), cert. denied, No. 17-17, 2017

WL 2869916 (U.S. Oct. 10, 2017).
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ceive federal funding.  But, are the FAACWA statutes on foster care
maintenance payments enforceable as a private right through § 1983
actions?  No, the absence of a clear congressional intent to establish
such a right indicates that the rights are not enforceable.

Barbara Vargo—’18




