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INTRODUCTION

Growth of Accountancy

Only recently, within this twentieth century, has accountancy 

achieved a solid position as a respected profession, through its response 

to the needs of an ever growing and ever more complex economy, in which 

business has become more and more involved with the public and govern

mental sectors of society.

Since the turn of the century, the public accounting profession 
has played an ever increasing role in the economic development of 
this country. This expanding role is principally due to the fol
lowing factors: (i) the burgeoning size of modern industry has 
brought with it numerous and complex problems requiring greater and 
more detailed financial analysis and assistance, (ii) the ever in
creasing demand and reliance by lending institutions, investors and 
the government on accurate, independent financial and economic re
porting, and (iii) the adaptibility of the accounting profession in 
meeting business' need for newer and more complex financial services 
beyond auditing and financial reporting, namely, tax practice and 
management consulting.^

Proven competence in the fields of auditing, taxation and management ser

vices has led to the intimate involvement of certified public accountants 

in both the economic and financial affairs of business and the personal 

financial affairs of many citizens. In fact, the continued competence 

of the accounting profession depends upon such involvement.

Need for a Confidential Relationship 

This necessity for the accountant to deal with the most private

^Constantine N. Katsoris, "Confidential Communications— The 
Accountant's Dilemma," Fordham Law Review, XXXV (October, 1966), 51.
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business and financial affairs of his client demands that a confidential 

relationship exist between the accountant and his client. The client 

will only freely and candidly disclose the complete information which the 

accountant needs if he is assured that the information which he discloses 

to the accountant will not be then made readily available to other par

ties such as competitors or the public. Business survival and the in

herent right to privacy make a confidential relationship imperative.

The American Institute of Certified Public Accountants has recognized 

this need in Rule 1.03 of its Code of Professional Ethics by commanding

that "a member or associate shall not violate the confidential relation-
2ship between himself and his client." However, this rule precludes only 

voluntary disclosure by the accountant and is not violated by disclosure 

of confidential communications by the accountant in response to the dic

tates of a court of law, since such disclosure is considered involuntary.^

Scope of Paper

This paper is concerned with the subject of confidential communi

cations between accountant and client and the extent to which such commu

nications are privileged, or are protected from being divulged even in a 

court of law. It will define the legal standing of the accountant-client 

privilege, analyze and classify the state statutes that have been enacted 

on the subject, and scrutinize the extent of the recognition of such a 

privilege in the federal courts. The desirability of further extension

^John L. Carey and William 0. Doherty, Ethical Standards of the 
Accounting Profession (New York: American Institute of Certified Public 
Accountants, 1966), p. 131.

^Jerry J . Weygandt, "The CPA and His Duty to Silence," The Accoun
ting Review, XLV (January, 1970) , 69.
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of the privilege in each of the fields of auditing, management services, 

and taxation will then be discussed with particular emphasis placed upon 

the tax area and the additional protection available there. Finally, 

some conclusions concerning the necessity for and the applicability of 

the privilege will be noted.

Four Fundamental Conditions

Throughout the discussion on the accountant-client privilege 

numerous allusions will be made to the case law relevant to the particu

lar aspect of the subject at hand. The courts basically rely upon Pro

fessor James H. Wigmore's definition of the requisites necessary to es

tablish a situation of privilege. Four fundamental conditions are neces 

sary :

1) the communications must originate in a confidence that will not 
be disclosed;
2) this element of confidentiality must be essential to the full 
and satisfactory maintenance of the relation between the parties;
3) the relation must be one which, in the opinion of the community, 
ought to be sedulously fostered;
4) the injury that would inure to the relation by the disclosure of 
the communications must be greater than the benefit thereby gained 
for the proper disposal of litigation.^

These conditions must serve as our guidelines in analyzing the legal sta

tus of the accountant-client privilege statutes, as reflected in legal

decisions, and in analyzing the desirability or need for such statutes.

^John H. Wigmore, Evidence in Trials at Common Law, Vol. Vili, 
rev. by John T. McNaughton (Boston: Little, Brown & Co., 1961), Sec. 
2285 at 528.



I. LEGAL STATUS OF THE ACCOUNTANT-CLIENT PRIVILEGE

Common Law Standing

There is no recognition of a privileged relationship of any kind 

between an accountant and his client at common law, the system of laws 

based upon court decisions which is applicable in the absence of codified 

written laws. Privileged relationships between husband and wife and 

attorney and client are recognized at common law, and state statutes have 

universally extended privilege to the relationships between physician 

and patient and priest and penitent.** It has been suggested that the fact 

that common law is ancient in origin, originated and developed in England, 

and that the growth and attainment of professional status for the accoun

ting profession is a recent phenomenon is a probable primary reason for 

the exclusion of an accountant-client privilege at common law.^ This 

would seem to presume that a privileged relationship between accountant 

and client is desirable. The critical consideration, however, is the 

ability of the nature of the relationship to satisfy the four essential 

conditions for privilege enunciated by Wigmore. Where this capability 

is seen to exist, as in the more recent recognition of the physician- 

patient and priest-penitent relationships, universal state statutory

~*Saul Levy, Accountants' Legal Responsibility (New York: American 
Institute of Accountants, 1954), pp. 61-3.

^Richard S. Helstein, "Privileged Communications for CPAs," The 
Journal of Accountancy, CXXX (December, 1970), 39.

- 4 -



5

extension of the common law privilege is attained. Such universal exten

sion has not as yet been accorded the accountant-client relationship and 

the desirability of such enactment is still quite questionable.

Accountant-Client Privilege Statutes

Accountant-client privilege statutes are now in effect in sixteen 

states^and Puerto Rico. Appendix I contains the complete, relevant text 

of these statutes. Indiana is the most recent state to initially enact 

privilege legislation with its 1969 statute. Nevada completely rewrote 

its accountant-client privilege statute in 1971, and Michigan made a sig

nificant amendment in 1967. Aside from these instances, the statutes have 

been in existence anywhere from ten to fifty years.

Seven Basic Characteristics

The current statutes can probably best be categorized according 

to the seven characteristics presented below. The applicability of each 

characteristic to each statute is graphically represented by Chart I on 

page 7:

1. The statutes of Colorado, Georgia, and Pennsylvania specifically ex

tend the privilege to certified public accountants whereas the remaining 

statutes include "public accountants" and CPAs or simply allude to "pub

lic accountants," a term which would be inclusive of CPAs. Despite the 

fact that the CPA certificate has become synonymous with professionalism 

in the accounting profession, evidently the existence of CPAs is not yet 

recognized by legislatures to be pervasive enough to exclude accounting

^Arizona, Colorado, Florida, Georgia, Illinois, Indiana, Iowa, 
Kentucky, Louisiana, Maryland, Michigan, Missouri, Nevada, New Mexico, 
Pennsylvania, and Tennessee.



practitioners without the certificate. The most recent statutes (Michi

gan, Indiana, and Nevada) have all extended the privilege to "public 

accountants."

2. Nine of the statutes extend the privilege to employees and agents of 

accounting practitioners whereas eight of the statutes specifically men

tion the CPA and/or public accountant only. For example, the Iowa statute 

states that the "information acquired by registered practitioners or their 

employees, agents or servants . . . shall be deemed confidential and pri

vileged," and the Colorado statute even more specifically alludes to "a 

secretary, stenographer, clerk or assistant;" whereas the Illinois sta

tute simply states that "a public accountant shall not be required . . . 

to divulge information . . . obtained by him in his confidential capacity 

as a public accountant." Serious judicial problems are possible. It 

cannot be assumed that the court will automatically extend the privilege 

to the accountant's employees if the statute itself does not do so. The 

court could certainly take the position that had the legislature so in

tended, it would have said so; particularly in view of the fact that 

only about 32 per cent of the states even have a statute. A strong argu

ment could perhaps be made using the analogy of the recognition by the 

courts of the extension of the attorney-client privilege to the attorney's 

employees; but the attorney-client privilege is recognized at common law 

while the accountant-client privilege is recognized in but seventeen 

jurisdictions; and the legal profession is hesitant to extend privilege, 

holding the public's right to everyman's evidence to be fundamental.

There would seem to be a trend to bring employees specifically within 

purview of the statute since all of the most recent statutes have done

- 6 -
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CHART I:

CHARACTERISTICS OF ACCOUNTANT-CLIENT PRIVILEGE STATUTES

AR 1."COL~T~FLA\ GA. ILL. INI). IA. KY.“'LAY MU.' MICH. MO.’NEV. N.MT'PA. P'.KT'TENN.'
CPAs Only X X X

Extension
to

Employees
X X X X X X X X X

Professional
Employment
Requirement

X X X X X X X X X X X X X X X X

Provision 
for Client 
Waiver

X X X X X X X X X

Criminal and 
Bankruptcy 
Law Exclusion

X X X X X

Attest
Function
Exclusion

X X X X

Accountant *s
Defense
Exclusion

X X X

This chart is based on one found in "Privileged Communications— Accountants and Accounting—  A Critical 
Analysis of Accountant-Client Privilege Statutes," Michigan Law Review, LXVI (April, 1968) , 1264-1267. 
This chart has been updated, and some additional characteristics have been added.
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3. All of the statutes except the Georgia statute limit the privilege 

to communications within the scope of professional employment. This 

would be consistent with the attorney-client privilege which is recog

nized as existing only in regard to legal services by the attorney for 

the client. The Georgia statute only grants privilege to communications 

to an accountant "in anticipation of, or pending, the employment" of an 

accountant. Privilege is lacking once employment is effected.

4. Nine of the statutes specify that the accountant may reveal confi

dential information learned in his professional employment only with the 

client's consent, or in other words, only if the client waives the pri

vilege. It is significant that the remaining eight statutes are very 

similar in wording to the Illinois statute which has been interpreted

by its state courts in Dorfman v. Rombs^as granting the privilege to the

accountant rather than to the client. The New Mexico courts ruled simi-
glarly concerning its statute in Ash v. H.G. Reiter Co., Inc. The pro

blem with this interpretation of the statutes is well explained in a 

note in the Michigan Law Review:

Communications privileges are tolerated because they are deemed 
necessary to promote full and honest disclosure between the parties 
to certain relationships. Thus, as a matter of policy, such privi
leges should be invoked only by persons having a legitimate interest 
in keeping the information confidential. . . . Only the client should 
be able to assert the accountant-client privilege. An accountant may 
not have an independent interest in keeping his client's information 
secret. The broad language . . . which has led two courts to conclude 
that the statutory privilege belongs only to the accountant may have 
created an unnecessary bar to the proper disposition of disputes.^

8218 F.Supp. 905 (111. 1963).

978 N.M. 194, 429 P.2d 653.

^"Privileged Communications— Accountants and Accounting—  A Cri
tical Analysis of Accountant-Client Privilege Statutes," Michigan Law 
Review, LXVI (April, 1968), 1269.



5. Five of the statutes exclude the privilege from applicability in 

criminal or bankruptcy proceedings. The legislatures of these states 

have evidently reasoned that any benefits gained from the privilege in 

these matters is outweighed by the detriments that would adhere to the 

administration of justice. This is a judgmental decision. It should 

be noted that a state accountant-client privilege statute will normally 

be followed in a federal bankruptcy proceeding.^This exclusion by five 

of the states, therefore, denies privilege not only in state but also in 

federal bankruptcy proceedings.

6. A recent trend that has appeared in accountant-client privilege sta

tutes is the exclusion of the auditing or attest function from privilege. 

The primary argument for this exclusion would seem to be that, while pri

vilege encourages the full disclosure necessary for a complete and com

petent audit, the auditor is preparing reports that will be heavily re

lied upon by third parties who must be assured of the accountant's inde

pendence and the fullest possible disclosure. This exclusion of the 

attest function first appeared in the Pennsylvania statute in 1961, was 

an amendment to the Michigan statute in 1967, and was included in the 

new Indiana statute in 1969 and the new Nevada statute in 1971. The very

lack of this exclusion prompted Governor Rockefeller to veto an accoun-
1 ?tant-client privilege statute passed by the New York legislature.

7. Another developing trend is the protection of the accountant in actions 

for breach of duty or malpractice. The Missouri, Indiana, and Nevada sta

tutes provide that the privilege will not be given effect where the in-

1IWeygandt, "The CPA and His Duty to Silence," 70.
12"Analysis of Accountant-Client Privilege Statutes," Michigan 

Law Review, 1266.

- 9 -
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formation is material to the defense of the accountant. In effect, the 

accountant may waive the client waiver if he himself is endangered by 

the client.

Further Considerations

The mere fact that the statutes are in effect in only seventeen 

jurisdictions creates judicial problems regarding the question of whether 

the privilege statute of a particular state even applies. For example, 

an accountant's practice may cover more than one state and all of them 

may not have privilege statutes; or there may be a civil suit in which 

there is diversity of citizenship between the parties, with one resi

ding in a state with privilege protection and one in a state without it. 

In both cases there is a conflict of laws which must be resolved by the 

court. Uncertainty'can easily exist for the client concerning the pro

tection of his communications with his accountant. It is worth noting 

further that it is apparent from the discussion of the characteristics 

of the statutes that the existing accountant-client privilege statutes 

lack conformity in both language and scope. This lack of uniformity 

can be significant. Whether the employment of just CPAs or also public 

accountants is covered, whether privilege is extended to the accountant's 

employees, whether the courts recognize that the client or the accoun

tant may invoke the privilege, whether criminal and bankruptcy matters 

are exempted from privilege, whether the attest function is excluded, 

and whether the privilege is vacated when it is material to the defense 

of the accountant are all possible areas of contention, even among 

states that have privilege statutes, that may have to be resolved by the 

courts and, therefore, that inject uncertainty into the accountant-client 

relationship.
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Regardless of which state statute is applied, privilege statutes 

will normally be binding in state courts. These statutes may not be 

binding, however, in many federal cases and proceedings. The next sec

tion of this paper will discuss the applicability of state privilege 

statutes in federal proceedings.



II. RECOGNITION OF THE ACCOUNTANT-CLIENT PRIVILEGE 
IN FEDERAL PROCEEDINGS

Federal cases and proceedings can be divided into four general 

categories for the consideration of the applicability or the inapplica

bility of state accountant-client privilege statutes to the proceedings:

1. Federal criminal cases. These are criminal proceedings in federal 

court against persons or entities accused of violation of federal cri

minal statutes.

2. Federal non-diversity civil cases. These are cases in which the 

federal court's jurisdiction derives from the fact that a federal ques

tion is involved.

3. Federal administrative proceedings. This category includes pro

ceedings before such federal agencies as the Securities and Exchange 

Commission, the Federal Trade Commission, and the Interstate Commerce 

Commission and Internal Revenue investigations conducted under the aus

pices of Section 7602 of the Internal Revenue Code. The Internal Reve

nue investigation is the area which most involves the public accountant.

4. Federal diversity civil cases. These are cases in which the federal 

court's jurisdiction is derived from the fact that the opposing parties 

to the suit are citizens of different states. In such a case, the par

ties have the option of trying the case in either state or federal court. 

The federal court is made available, even though a federal question is 

not at issue, to allay any possibility of prejudicial treatment of a ci

tizen from one state in the state court of another state.

12
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Each of these categories will be considered in turn.

Federal Criminal Cases

In federal criminal proceedings the primacy of federal law and 

the inapplicability of state privilege statutes is incontestable. Rule 

26 of the Federal Rules of Criminal Procedure provides that the privi

leges of witnesses in federal criminal trials be governed by the prin

ciples of common law as interpreted by the federal courts. The perti

nent section of Rule 26 states:

The admissibility of evidence and the competency and privileges of 
witnesses shall be governed, except when an Act of Congress or these 
rules otherwise provide, by the principles of common law as they may 
be interpreted by the courts of the United States in the light of 
reason and experience.̂

It has already been noted previously that there is no recognition of an 

accountant-client privilege at common law, and there has been neither 

an Act of Congress nor further stipulation in the Federal Rules of Cri

minal Procedure recognizing an accountant-client privilege in criminal 

proceedings; therefore, no such privilege is recognized in federal cri

minal trials.

Federal Non-Diversity Cases

The procedure of all federal civil actions is governed by the 

Federal Rules of Civil Procedure. Rule 43(a) is concerned with the ad

missibility of evidence. Its text is as follows:

In all trials the testimony of witnesses shall be taken orally 
in open court, unless otherwise provided by these rules. All evi
dence shall be admitted which is admissible under the statutes of 
the United States, or under the rules of evidence heretofore applied 
in the courts of the United States on the hearing of suits in equity, 
or under the rules of evidence applied in the courts of general juris-

1 qFederal Rule of Criminal Procedure 26.
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diction of the state in which the United States court is held. In 
any case, the statute or rule which favors the reception of the evi
dence governs and the evidence shall be presented according to the 
most convenient method prescribed in any of the statutes or rules 
to which reference is herein made. The competency of a witness to 
testify shall be determined in like manner. ^

It is clear from a reading of Rule 43(a) that it is a rule of admission 

and not exclusion which has created a three-pronged test of federal sta

tutes, court precedent, and state statutes to determine the admissibility 

of evidence. The statute or rule that favors admissibility governs.

This rule for liberal admission of evidence has been further extended by 

the courts as noted by Professors Charles Alan Wright and Arthur R. 

Miller: "There is now a respectable body of authority in which the fe

deral courts have admitted evidence, without reference to any of the 

three tests of Rule 43(a) and often in the face of a state exclusionary 

rule, merely on the ground that the evidence is relevant and material."'*'"’

Despite this increasingly liberal admissibility of evidence, the 

question of privilege in non-diversity civil actions has caused much dif

ficulty and confusion among legal commentators and the courts. No spe

cific federal statute or court rule governing privilege and the admissi

bility of evidence exists. Only the state exclusionary statutes exist. 

The courts that have recognized state privilege statutes in non-diversity 

cases have interpreted Rule 43(a) to mean that state privilege statutes, 

exclusionary statutes, should be applied absent federal statutes or court 

rules to the contrary. The enactment of a state privilege statute is 

seen to represent recognition by the legislature of a fundamental rela

tionship so important that "it should be fostered even at the cost of

^Federal Rule of Civil Procedure 43(a).

^Charles A. Wright and Arthur R. Miller, Federal Practice and 
Procedure, Vol. IX (St. Paul, Minn.: West Publishing Co., 1971), p. 321.
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losing evidence that would help determine the truth in later litigation.1,1 

The question in non-diversity civil cases is whether the federal courts 

should defer to the states where federal law is involved. Though the le

gal commentators and the courts are contradictory, the weight of authority 

takes the position that, when a federal question is involved, federal 

policy should take precedence and state privilege statutes should not be 

recognized. Professors Wright and Miller have said: "As a matter of 

policy it seems appropriate that the states should not be permitted to 

say when the federal courts must refrain from hearing testimony in a 

matter involving federal law. "*7

Federal Administrative Proceedings

Most commonly accountants are involved in federal administrative 

proceedings which t^ke the form of Internal Revenue investigations con

ducted under Section 7602 of the Internal Revenue Code.^Section 7602 

provides that the Secretary of the Treasury, through the Commissioner 

of the Internal Revenue and his agents, may summon not only a person 

liable for taxes but any other person deemed necessary to the investi

gation. In addition, the summons may compel production of any relevant 

books, papers, or records. The investigation itself must relate solely 

to the determination and collection of a federal tax liability and may 

not be used by the government for the purpose of gathering information 

from a third person for use in a pending criminal trial.

A difference of opinion exists among the federal circuit courts 16 17 *

16Ibid., p. 334.

17Ibid., pp. 333-34.

^See Appendix II for the complete text of Section 7602.
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concerning the applicability of state statutes to federal administrative 

proceedings. The point of contention is whether such proceedings are 

civil actions that should be governed by the Federal Rules of Civil Pro

cedure , specifically Rule 43(a). This difference of opinion is critical 

because the courts which have found Rule 43(a) applicable have also in

terpreted the rule as the minority of the courts in non-diversity actions 

have and, therefore, have given recognition to state privilege statutes.

The leading case advocating the applicability of the Rules of Civil Pro-
19cedure is Baird v. Koerner. The defendant was an attorney who had paid 

additional back taxes, which had yet to be discovered by the IRS, on 

behalf of clients who wished to remain anonymous. The attorney was 

served with an IRS summons and asked to reveal the identity of his clients. 

When he refused, he was cited for contempt. He appealed the contempt 

citation. In ruling on the appeal the court said:

This is a civil case. Under Rule 43(a) of the Federal Rules of 
Civil Procedure the competency of a witness to testify is determined 
in like manner as the competency of evidence. All evidence is ad
missible which is admissible under federal statutes, under the rules 
previously applied by federal courts in suits in equity, or under 
the rules of evidence applied in the forum state. We have been cited 
to no federal statute or rule purporting to set up federal rules 
governing privilege in civil cases. Under the rules previously 
applied by federal courts in suits in equity, it has been stated that 
state statutes were followed. . . . Thus, in civil cases, the strong 
inference exists that the law of the forum state has generally been, 
and should be, applied.20

The leading case proposing that federal administrative proceedings 

are not civil actions and therefore not subject to the Federal Rules of

Civil Procedure, no matter what interpretation they may be given, is
21Falsone v. United States. In this case the defendant-accountant used the 19 20 21

19279 F.2d 623 (9th Cir. 1960).

20Ibid., at 628.

21205 F.2d 734 (5th Cir. 1953).
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Florida accountant-client privilege statute as a defense in contesting 

the right of the IRS to summon him. In rejecting this defense the court 

said:

Appellant has failed to observe the important distinction between 
the administrative proceeding under that section and the court 
action to enforce the summons. . . .  To contend that the proceeding 
itself before the Commissioner or the Internal Revenue agent is 
also a civil case subject to the Rules of Civil Procedure, and 
particularly to Rule 43(a) as to the admissibility of evidence, 
would be going too far. For, speaking generally, the system of 
rules of evidence in force for trials by jury or even in courts 
of equity is not applicable, either by historical precedence, or 
by sound practical policy, to inquiries of fact determinable by 
administrative tribunals or officers. This is generally true as 
to federal administrative officials and is more specifically appli
cable to disputes arising between taxpayers and the federal govern
ment under Internal Revenue Laws.22

Many cases have since been decided. Some attempt has been made 

to distinguish the two decisions such that they might be compatible, par

ticularly in F .T.C. v. St. Regis Paper Co.23Here the court reasoned that 

the fact that Falsone was an appeal from the summons itself and that in 

Baird the defendant had failed to answer the summons, been cited for con

tempt, and then appealed the citation, distinguished the cases and accounted 

for the difference in ruling. However, the point seems tenuous; for it 

would mean that a defendant could avail himself of possible further pro

tection by breaking the law and refusing to answer a summons rather than 

legally contesting the validity of the summons itself. In fact, most 

courts have not made this distinction and have interpreted Baird as 

ruling that the Federal Rules of Civil Procedure should govern federal 

administrative proceedings.

The great majority of the circuit courts and seemingly all of the

22Ibid., at 742.

23304 F.2d 731 (7th Cir. 1962).
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most recent decisions have agreed with the court in Falsone and its in

terpretation of the inapplicability of the Rules of Civil Procedure and, 

thus, state privilege statutes.̂ The Ninth Circuit seems to stand alone 

in its recognition of the Federal Rules and state privilege statutes. 

Cases to be found in support of Baird either are lower court cases 

within the Ninth Circuit or are cases which have been seldom, if ever, 

cited for authority on this particular point by other courts.̂ However, 

a discrepancy does exist, and some uncertainty will continue until the 

issue is resolved.

Federal Diversity Cases

As explained above, federal diversity cases involve civil actions 

that would normally be decided in state court but which are being con

tested in federal court due to the divergent state citizenship of the 

opposing parties to the suit. The prevailing rule of law concerning 

state privilege statutes in diversity cases was espoused by the Supreme 

Court in Erie Railroad Co. v. Tompkins, °a ruling most recently clarified * 25 26

2^In support of Falsone, see: Colton v. United States, 306 F.2d 
633 (2nd Cir. 1962); United States v. Threlkeld, 241 F.Supp. 324 (Tenn. 
1965); United States v. Finley, 434 F.2d 597 (5th Cir. 1970) ; Application 
of Rae, 319 F.Supp. 990 (N.Y. 1970) ; United States v. Kansas City Lu
theran Home & Hosp. Ass'n., 297 F.Supp. 239 (Mo. 1969); United States v. 
Jaskiewiez, 278 F.Supp. 525 (Penn. 1968) ; United States v. Boccuto, 175 
F.Supp. 886 (N.J. 1959); United States v. White, 326 F.Supp. 459 (Texas 
1971); Bouschor v. United States, 316 F.2d 451 (8th Cir. 1963); U.S. et 
al. v . Bowman , 236 F.Supp. 548 (Penn. 1964) ; In re Kearney, 227 F.Supp. 
174 (N.Y. 1964).

25In support of Baird, see: United States v. Ladner, 238 F.Supp. 
895 (Miss. 1965); Garrison v. General Motors Corp., 213 F.Supp. 515 (Cal. 
1963).

26304 U.S. 64 (1937).
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by the court in Hanna v . Plumer. Erie basically ruled that federal 

courts, while following federal procedural guidelines in its proceedings,
O Oshould apply the substantive law of the forum state in diversity cases, 

where state legal questions are at issue. The court pointed out that 

the federal courts could only operate within the limits of the Constitu

tion, which prohibited the federal government from imposing substantive 

law at the state level. The court said:

There is no federal common law. Congress has no power to declare 
substantive rules of common law applicable in a State. . . . And 
no clause in the Constitution purports to confer such a power upon 
the federal courts.29

Mr. Justice Harlan clarified the import of the Erie decision in his con

curring opinion in the Hanna decision:

Erie recognized that there should not be two conflicting systems 
of law controlling the primary activity of citizens, for such al
ternative governing authority must necessarily give rise to a de
bilitating uncertainty in the planning of everyday affairs. And 
it recognized that the scheme of our Constitution envisions an 
allocation of law-making functions between state and federal le
gislative processes which is undercut if the federal judiciary 
can make substantive law affecting state affairs beyond the bounds 
of congressional legislative power in this regard. Thus, in diver
sity cases Erie commands that it be the state law governing primary 
private activity which prevails.20

Applying the dictates of Erie to the question of privilege re

flects the opinion that state privilege laws are not merely procedural 

guidelines created for the purpose of expeditious courtroom activity but

27

27380 U.S. 460 (1964).

^ Black's Law Dictionary, 4th ed., defines substantive law as 
"that part of law which creates, defines, and regulates rights."

29304 U.S. at 78.
30380 U.S. at 474-75.



20

instead are rules that create and define basic rights that affect peo

ple's conduct at the stage of primary private activity and should, 

therefore, be classified as substantive in nature. The courts that have 

failed to apply the state law take the position that the question of pri

vilege is not substantive in nature but procedural— that privilege laws 

do simply provide guidelines for the admissibility of evidence. With 

this interpretation the court would consider the Erie decision inappli

cable to the situation. The court would apply Rule 43(a) of the Rules 

of Civil Procedure, which, as previously noted, would result in no recog

nition of state exclusionary statutes. This interpretation has been made 

by a very small minority of the courts. The weight of authority is in 

favor of recognition of state privilege statutes in federal diversity 

cases.

Proposed Rules of Evidence

The study of each of the four categories of federal proceedings 

makes it apparent that a very limited recognition of state privilege 

statutes exists. Their inapplicability in federal criminal cases is 

firm and definite, and the great weight of authority is against their 

recognition in federal non-diversity civil actions and federal adminis

trative proceedings. Wide recognition of the statutes is found only in 

diversity civil actions.

This lack of statutory recognition is receiving additional sup

port from the Committee on Rules of Practice and Procedure of the Judi

cial Conference of the United States. In its Revised Draft of Proposed 

Rules of Evidence for the United States Courts and Magistrates delivered

in March, 1971, the Committee has included Rule 501 entitled "Privileges
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Recognized Only As Provided.11 The rule provides as follows:

Except as otherwise required by the Constitution of the United 
States or provided by Act of Congress, and except as provided in 
these rules or in other rules adopted by the Supreme Court, no per
son has a privilege to:

(1) Refuse to be a witness; or
(2) Refuse to disclose any matter; or
(3) Refuse to produce any object or writing; or
(4) Prevent another from being a witness or disclosing any 

matter or producing any object or writing.31

Some exceptions are granted in the rules for the attorney-client, psycho

therapist-patient, husband-wife, and clergyman-penitent relationships; 

but the accountant-client relationship is expressly excluded from excep

tion. The effect of this rule, if adopted, will be to reinforce the pre

sent exclusion of state privilege statutes in federal criminal proceedings, 

resolve the existing conflicts in non-diversity cases and administrative 

proceedings in favor of non-recognition of the state statutes, and negate 

the effect of the Erie ruling in diversity cases such that privilege 

statutes will not find recognition. The Advisory Committee makes a par

ticularly strong argument against recognition of exclusionary statutes in 

diversity cases. Whether or not the Proposed Rules of Evidence will be 

adopted in their present form is not now known. However, the "decision 

not to honor state privilege statutes, even in diversity cases, has been 

the most controversial single feature of the proposed Evidence Rules and 

regrets have been voiced on this point."^^Yet the fact remains that the 

recognition of state privilege statutes in federal proceedings is under 

attack. * 32 33

"^Proposed Rule of Evidence 501, 51 F.R.D. 356.

3251 F.R.D. at 358-59.
33Wright and Miller, Federal Practice and Procedure, p. 336.



III. PRIVILEGED COMMUNICATIONS 
AND THE AUDITING AND MANAGEMENT SERVICES FUNCTIONS

Sections I and II make it readily apparent that the current legal 

status of the accountant-client privilege is neither solid in its legal 

foundation nor widespread in its recognition in judicial proceedings.

There is no recognition of a privilege at common law; a limited number 

of states have found it propitious to enact an accountant-client statute; 

the federal courts can be expected to recognize a state privilege statute 

only in diversity cases. This section and the next are concerned with 

the question of whether an accountant-client privilege is in fact desirable, 

and if so, to what extent. The question will be considered within the con

text of the three primary professional areas of concern of the accountant—  

auditing, management services, and taxation.

Auditing^

Auditing has been defined as a "systematic review of the accoun

ting controls, records, statements and procedures to determine that these 

records have been prepared in accordance with generally accepted accoun

ting principles and conform with company policies.""^Richard S. Helstein 

has more specifically enumerated the responsibilities of the auditor: * 35

3^in this context the term "auditing" refers only to independent 
audits conducted by accountants from outside of the enterprise.

35James A. Cashin, Careers and Opportunities in Accounting (New 
York: E.P. Dutton & Co., Inc., 1965), p. 62.

22



23

The function of the CPA is to perform an audit which is adequate 
to enable him to express an opinion, either qualified or unqualified, 
as to the fairness of the presentation of the statements. For exam
ple, the CPA must disclose inter alia if he is not satisfied with the 
company's systems and controls of accounting, operations, purchases 
and sales ; the consistency with which the company has prepared its 
report as compared with prior years ; whether the tax liabilities are 
adequately provided for; and, where a tax saving or tax liability is 
spread over several years, whether it is correctly allocated both as 
to the amounts and periods ; whether the policies and procedures as 
reflected in the management's statement correctly reflects recognized 
principles of auditing and financial reporting; whether the method 
of presenting the statement is consonant with the methods used by 
other businesses in the client's industry.̂ 6

An independent audit is essentially concerned with an evaluation of the 

reliability of the audited entity's information system and of the pre

sentation of the information by management in its financial statements 

and reports.

Need for Independence

The need for independent appraisals of financial reports has ari

sen because the tremendous growth of our free-enterprise economic system 

has necessitated the search for external sources of capital in order to 

meet the financial requirements of sophisticated technology and large- 

scale operations. "Investors, credit grantors, prospective purchasers 

of businesses, regulatory agencies of government, and others may rely on 

a CPA's opinion that financial statements fairly reflect the financial 

position and results of the enterprise which he has audited."-^Providers 

of funds with no immediate intimacy with the management of an enterprise 

and governmental agencies concerned with a proper and consistent business 

environment rely on the expertise and impartiality of the accountant to

^Helstein, "Privileged Communications for CPAs," 43-4 .

3^Carey and Doherty, Ethical Standards of the Accounting Profes
sion, p. 19.
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provide a dependable check on management• "Obviously the extent to which 

the opinion of a CPA in financial statements will add to their credibi

lity in the eyes of investors or credit grantors will depend on their 

confidence in his independence of professional judgment, his technical 

competence, and his assumption of an ethical responsibility to the public, 

as well as to his client."-^First and foremost, though the accountant is 

paid by his client, his duty is to third parties.

Confidentiality Argument

The strongest and certainly the most often advanced argument for 

the need for an accountant-client privilege in the audit services field 

of accountancy is that such a privilege promotes the confidentiality 

between accountant and client necessary for the full disclosure required 

for a complete and competent audit and audit report. This need for con

fidentiality has been well expressed by Jerry J . Weygandt:

If a confidential bond did not exist between auditor and client, the 
auditor-client relationship would not last, since disclosures by the 
CPA of trade secrets, secret processes, lists of customers or plans 
of organizations and the like would create such distrust and appre
hension in the relationship that the client would be hesitant to let 
the auditor examine any of the documents for fear of later disclo
sure. 39

The adherents of privilege simply extend the argument for confidentiality 

and propose that fear of forced disclosure of confidential matters in a 

court of law may cause the client to hesitate to fully disclose such mat

ters, and this can have a debilitating affect on the audit. Such an argu

ment certainly cannot be defended on the grounds that lack of privilege 

will preclude the accountant from properly discharging his duties to his

38lbid. t p. 62 .

39weygandt, "The CPA and His Duty to Silence," 72.
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client, but it can be defended on the grounds that privilege may promote 

the full disclosure beneficial to the third parties who rely upon the 

audit report.

When an accountant performs a public audit it is the public— not the 
client— which ultimately benefits from any increased disclosures due 
to existence of the privilege. Certified financial statements are 
relied upon by prospective creditors and investors. Therefore it is 
essential that a certified public accountant's opinion that a finan
cial statement fairly represents the financial position of an audited 
concern be based on careful examination of all relevant materials.
To the extent that an accountant-client privilege can assure audited 
concerns that financial data revealed to accountants will not be dis
closed in court, it promotes the public interest in having accurate 
financial statements.40

There are some critics, however, who would argue that the neces

sity of privilege as a motivator for the fullest disclosure is illusory 

and that the fact of the necessity of an expression of an opinion by an 

independent auditor is sufficient motivation:

The position that corporate management will be unduly hesitant to 
make disclosures to an auditor if the court can compel the auditor 
to disclose confidences appears to be unfounded. If adequate in
formation is not made available to the auditor, he must render a 
qualified opinion or disclaim certain aspects of the enterprise's 
operation. Such an opinion can only serve as notice to potential 
investors and creditors of a possible weakness in the enterprise.
The economic pressures on corporate management to secure a favor
able opinion is sufficient to overcome any hesitancy to disclose 
material information.^

Third Party Protection Argument

The assertion that third parties will benefit from the assurance 

of full disclosure if privilege is effected elicits the further criticism 

that privilege will sacrifice the right of the public to inquire into the

^"Analysis of Accountant-Client Privilege Statutes," Michigan 
Law Review, 1270-271.

^Harold N. Bynum, "Privileged Communications— Accountant and 
Client," North Carolina Law Review, XLVI (February, 1968), 425.
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information which the accountant relied upon to form his opinion, if 

there is suspicion of fraud or negligence. This argument is mitigated 

somewhat by the realization that the auditor is independent of the 

audited enterprise and that the privilege does not preclude inquiry into 

the auditing methods and procedures utilized by the auditor. The fact 

of independence cannot erase all possibilities of collusion, but in con

cert with the auditor's code of ethics, there is considerable protection 

inherent in the relationship. Inquiry into the auditor's procedures can 

reveal the extent of the expertise and care which he employed in conduc

ting the audit, which itself can be quite revealing in determining if 

there was negligence or fraud. It has also been suggested that privilege 

statutes be so written that exceptions be made in prima facie cases of 

negligence and fraud to allow direct inquiry into the information it

self. ̂ The question becomes one of whether the fact of independence in 

the relationship can be sufficiently relied upon for protection and whe

ther knowledge of the auditing procedures alone is sufficient to establish 

a prima facie case of negligence or fraud. The knowledge of audit pro

cedures would certainly be insufficient if the safeguard of the indepen

dent relationship between the auditor and the client has broken down be

cause of collusion.

Independence Argument

In addition, the independence of the auditor is itself in dis

pute. In fact, the strongest and most persistent arguments against pri

vilege in the auditing field have been advanced concerning the indepen- 42

42
"Analysis of Accountant-Client Privilege Statutes," Michigan 

Law Review, 1271-272.
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dence of the auditor. It has been argued that the existence of privi

lege will inhibit the accountant from expressing a complete and objec

tive opinion on the fairness of the financial statements for fear of 

possible civil action by the client for disclosure of confidential in

formation.^^This argument is discredited by the fact that the auditor is 

entitled to disclose any information necessary for him to meet the audi

ting standards of his profession. The auditor submits his report to the 

client prior to publication, and any disagreements should be resolved 

then. Should the accountant feel his prerogatives are being usurped, he 

may withdraw from the engagement or issue a qualified opinion. The only 

real pressure exerted upon the auditor's independence is the chance of 

loss of an engagement.

Another, more effective criticism is that the auditor's appearance 

oj[ independence may be adversely affected if a privilege statute prevents 

him from testifying either after withdrawal from an engagement or con

cerning information learned during the engagement outside of the sphere 

of general auditing standards. This argument has been well defined by 

Weygandt:

For the client to be able to silence legally the CPA who is expres
sing a professional opinion concerning the financial statements on 
which the public relies creates an appearance which is incompatible 
with the very nature of an independent public servant. If a privi
lege statute were enacted in the auditing area, the client would be 
able to silence the independent public accountant in a court pro
ceeding to the possible detriment of those segments of the public 
relying on these statements. It seems inconsistent to have an in
dependent auditor (who is attempting to protect third party interests) 
prohibited from testifying as to certain information because the cli
ent will not give his consent, when at the same time a stockholder 
or third party believes a fraud or wrong has been perpetrated and 
needs such testimony to support the existence of the wrong.^ * 44

^Weygandt, "The CPA and His Duty to Silence," 72-3.
44IbiH., 73.
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One can certainly conclude from the foregoing that the prepon

derance of evidence would seem to imply that the imposition of privilege 

in the auditing field of accountancy would indeed be inconsistent with 

the role of the auditor. It was mentioned earlier that all of the recent 

accountant-client privilege statutes have specifically excluded auditing 

from privilege. This trend is indicative of the opinion of a majority of 

the profession as to the inapplicability of privilege to the audit situa

tion.

Management Services

The field of management services has arisen in response to the 

complexity of the modern economy and the resultant dependence upon scien

tific methods of management, control, and reporting in order to effec

tively function within this environment. The term "management services" 

is imprecise in definition. The field is extremely broad in scope, in 

fact unlimited, encompassing a broad range of problems in the areas of 

finance, marketing, administration, and manufacturing within the enter

prise .

No one basic concept or philosophy concerning management services 

has established itself within the profession of accountancy. Two dif

fering approaches to a conceptual foundation for it have been identified. 

The first approach views the expertise of accounting as essentially the 

measurement and communication of financial and economic data. Since the 

accountant becomes familiar with the information system of his client 

through performance of his traditional functions of tax accounting and 

auditing, his primary objective in the management services field should 

be to "advise and assist clients in the management areas of planning,
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control, decision-making and problem-solving which involve the classifi

cation, analysis and interpretation of quantitative data.'^The second 
approach advocates that management services go beyond the measurement 

and communication of quantitative data and include advice and assistance 

in any and all managerial activities. This viewpoint contends that 

"management services are essentially problem-solving processes— surveying 

to find facts, defining the problem, selecting applicable techniques, 

presenting findings and recommendations, programming actions to achieve 

a solution, and assisting in implementation."^

Relatively new in origin, continually growing and adjusting to 

a changing business environment, the management services field would in

clude such services as the following: inventory control and production 

control, inventory valuation problems, pricing problems, conversion of 

manual accounting procedures to machine procedures, budgeting, responsi

bility accounting, clerical work simplification, and system design.

These are but a few of the galaxy of possible services now provided in 

the management services field.

Conflict with Auditing

Many of the management services performed by the accountant are 

a natural extension of the auditing function. It is not unusual, there

fore, that the same accountant who provides auditing services should also 

provide management services. This has led to a question of whether or 

not such a situation compromises the independence of the accountant in 

the audit function. The general position of the profession seems to be * 46

^5john L. Carey, The CPA Plans for the Future (New York: American 
Institute of Certified Public Accountants, 1965), p. 220.

46Ibid., p. 221.
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that as long as the accountant remains in the capacity of a consultant 

and advisor while performing in the management services area and does 

not become involved in management decision-making, his independence as 

an auditor is not in jeopardy. The fact remains, however, that the per

formance of management services will bring the accountant into continuous 

and intimate contact with the client and his operations, and the accoun

tant must remain constantly aware of the possible conflict with the 

audit function.

Problems concerning the disclosure of confidential information 

could certainly arise for the accountant under many of the privilege 

statutes which exclude the audit function from protection (a practice 

which we have found to be favorable) but make no stipulation concerning 

management services. Factual difficulties could arise as to what infor

mation was learned by the accountant when performing which function.

The court could be faced with the problem of trying to distinguish 

between the auditing and management services areas to such an extent 

that it could be determined under which circumstances the accountant 

learned the information. The fact that the management services area is 

broad and in many instances a natural extension of auditing services 

would make it difficult for the court to make such a distinction, and 

it is doubtful that it could in many cases.̂

Employee Argument

The types of services provided by the accountant in the manage

ment services area have also led to criticism that the recognition of 

privilege is unwarranted because the accountant is in effect operating

^Weygandt, "The CPA and His Duty to Silence," 74.
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only as an employee of the enterprise. Unlike the auditing function 

where the accountant is primarily protecting the interests of third par

ties, or the tax function where the accountant ultimately may be in the 

position of an advocate for his client in an IRS investigation, the 

accountant is simply providing services for the client in the manage

ment services field.

Since the services to be rendered are to be used internally, these 
services cannot be distinguished from work done by inside accoun
tants. As agents of the corporate principal, inside accountants 
have a fiduciary duty of non-disclosure of confidential informa
tion. The CPA rendering management services, as an agent of the 
corporate client or as a professional practitioner subject to his 
code of ethics,has a similar duty of non-disclosure. In the face 
of litigation, no privilege is recognized for confidential commu
nications between the corporate principal and the inside accountant. 
Such a privilege is obviously not in the public interest since it 
would insulate virtually all business transactions. No jurisdic
tion has a statute creating an employer-employee privilege.48

Even the position of consultant is basically that of an employee.

The point to be emphasized from this analogy is that the courts 

are not capricious concerning the admissibility of evidence and do not 

permit unlimited examination of employees. The courts are aware of the 

fact that much of the information about an enterprise is confidential 

in nature, and they will not easily permit such matters to be discovered 

Relevance and materiality to the case and question at hand must be shown

Broad Scope Argument

Another criticism of privilege in the management services field 

is that the broad scope of the services provided mitigates against any 

possibility of enacting a privilege statute other than a blanket privi

lege that would offer protection in all situations, which harbors the

^Bynum, "Privileged Communications— Accountant and Client,"
426-27.
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danger of providing protection for a few at the expense of many. Several 

authors have suggested specific situations in which privilege may be 

appropriate in the management services field,^but the problem is in 

writing an effective statute that can encompass the necessary situations 

while limiting the scope exclusively to them. This would seem to be 

especially difficult now when there is no uniformity even within the 

accounting profession as to the scope and the underlying concept of 

management services.

An additional consideration is the fact that many of the cases 

that have been adjudicated in the management services area have come un

der federal jurisdiction.-*®The size and wide geographical dispersion of 

the modern business enterprise and the degree of governmental involvement 

in the economy dictate that many of the legal problems encountered require 

the attention of the federal judiciary. The inapplicability of state 

privilege statutes in the great majority of federal trials and pro

ceedings further argues against the feasibility of privilege in the 

management services area.

As noted, some specific suggestions have been made; but before 

privilege in the management services field can be advocated for the ac

counting profession, such specific areas must find wide acceptance within 

the profession; and a uniform format for the privilege must be written 

and approved that can avoid extensive controversy in judicial interpre-

49por example, see: David Zack, "The CPA and Privileged Commu
nications," The New York Certified Public Accountant, XXXVII (April,
1967) 265-66; Richard S. Helstein, "Accountant-Client Privilege," The 
New York Certified Public Accountant, XXXIX (September, 1969) 655-56.

^Weygandt, "The CPA and His Duty to Silence," 74.
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tation (something perhaps impossible). The fact that the courts already 

provide safeguards for the admissibility of evidence, that accountants 

are in an employee situation when performing in the management services 

field, and that the field is so imprecise of definition seem to argue 

against the possibility that wide acceptance can presently be achieved.



IV. PRIVILEGED COMMUNICATIONS AND THE TAX FUNCTION

The previous discussion concerning the applicability of accoun

tant-client privilege statutes to federal administrative proceedings 

indicated that it is the overwhelming opinion of the courts that such 

statutes not be recognized. This might seem to render any discussion 

of the feasibility of an accountant-client privilege in the taxation 

field of accountancy useless ; however, the strongest arguments for the 

privilege have been espoused and the widest unanimity within the profes

sion for privilege has arisen regarding income tax practice and more 

specifically the IRS investigation. It is the contention of many that 

the nature of the accountant-client relationship in the tax area dictates 

that additional protection be afforded to it.

Some protection is already accorded to the accountant-client re

lationship in the tax area. The most prominent and pervasive safeguards 

are the right of the client under the Fifth Amendment to protection from 

self-incrimination and extension of the attorney-client privilege, recog

nized at common law, to include the accountant. Before discussion of the 

arguments supporting an accountant-client privilege, it would seem appro

priate to examine these safeguards to determine the actual extent of pro

tection provided. This would certainly be helpful in determining the 

necessity of the additional protection of privilege.

Fifth Amendment Protection

The accountant-client relationship becomes involved in the ques-

- 34
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tion of self-incrimination in reference to the workpapers prepared and 

used by the accountant in the preparation of the client's tax returns.

This would include "memoranda of financial information received from 

clients and other sources, as well as sheets containing the accountant's 

summary analysis of such information. "5^The ability of the client to 

claim protection under the Fifth Amendment hinges upon the court's de

termination of proprietary and possessory rights and the time and cir

cumstances of transferral of the workpapers to the client. The Supreme
s ?Court laid down the guidelines to be followed in United States v. White, 

when it determined that the papers and effects protected by the Fifth 

Amendment must be either the "private property of the person claiming 

the privilege or at least in his possession in a purely personal capa

city."* 52 53 54

The ruling of the court in White has not been uniformly inter

preted by the various circuits. The most liberal interpretation has 

been made by the Ninth Circuit Court in United States v. Cohen.5^The 

taxpayer was summoned by the IRS to produce certain documents which were 

in the possession of his accountant, who was yet unaware of the investi

gation. Before the accountant could be summoned, the taxpayer picked up 

the records from him. When summoned, the accountant asked for the return 

of the records. The taxpayer then claimed the protection of the Fifth

5-*-Marvin J. Garbis and William H. Burke, "Fifth Amendment Pro
tection of the Accountant's Workpapers in Tax Fraud Investigations,"
Taxes, XLVII (January, 1969), 16.

52322 U.S. 694 (1943).

53Ibid., at 699.

54388 F.2d 464 (9th Cir. 1967).
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Amendment. The court essentially ruled that proprietary rights in the 

materials in question were not significant; possession was the deter

mining factor :

It is possession of papers sought by the government, not ownership, 
which sets the stage for exercise of the governmental compulsion 
which it is the purpose of the privilege to prohibit. . . . Posses
sion of potentially incriminating documents is thus the necessary 
and sufficient condition of the privilege, for the compelled pro
duction, identification, and authentication of incriminating ma
terials by the possessor will incriminate him, whether or not the 
documents are his.

It is difficult to see how this conclusion could be affected by 
the fact that the papers were owned by another who had the right to 
demand their return. The owner's demand would not involve compul
sion by the state, and compliance with it would not incriminate the 
possessor. The considerations upon which the right depends there
fore would not apply, even though the documents might thereafter be 
obtained by the government from the owner.55

In effect, the court is saying that the power of the government to force 

production of incriminating documents is unrelated to a private indivi

dual's right to require production, and the government's right should 

not gain its force from the right of the individual. The court further 

emphasized the preeminence of possession by noting that possession, even 

though wrongful, is sufficient:

There is authority that possession of incriminating documents is 
sufficient to support the privilege even though possession is 
wrongfully acquired and the owner has requested that the documents
be returned.

There has been a great deal of judicial opposition to the deci

sion in the Cohen case. Many courts place greater emphasis upon owner

ship of the workpapers and, as a result, critically study the circum

stances of transferrai of documents to the client. The courts generally 

adhere to the provisions that possession must be rightful and indefinite. * 56

55ibid., at 468.

56Ibid., at 469.
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Possession alone is not enough. This implies that transferrai at the 

eleventh hour simply to thwart government confiscation will not be 

tolerated.

Iii the Matter of James E. Fahey,5 7Peck v. United States,^^and 

United States v. Pizzo^are all cases which are factually similar to the 

Cohen case in which the court has ruled that documents owned by the 

accountant, and in the effective possession of the client through his 

attorney, must be produced. In each of the cases the accountant turned 

over his workpapers to his client's attorney, prior to summons, in order 

that the attorney might familiarize himself with the materials. The 

attorney then refused to return the materials when requested to by the 

accountant. The courts felt that the possession in each case was neither 

rightful nor indefinite. The attorney was holding the materials against 

the will of the accountant, so possession was not considered rightful ; 

and possession had been given to the attorney only temporarily, so 

possession was not considered indefinite. In Cohen the court did not 

think that the request for return by the accountant rendered the posses

sion wrongful since proprietary interest was considered irrelevant.

Recent cases^have provided opinions similar in result to those 

in contradiction to the Cohen decision. In United States v. Widelski^  

a taxpayer picked up his accountant's records, which included a copy of 57 58 * * 61

57300 F.2d 383 (6th Cir. 1961).

58339 F.2d 739 (CA D.ofC. 1964).
59260 F.Supp. 216 (N.Y. 1966).

^®For example, see : United States v. Egenberg, 443 F.2d 512 
(3rd Cir. 1971); United States v. Cote, 326 F.Supp. 444 (Minn. 1971),
456 F.2d 142 (8th Cir. 1972).

61452 F.2d 1 (6th Cir. 1971).
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his tax returns plus workpapers for the years 1949-1968, after revealing 

the identity of the accountant to the IRS and before the accountant could 

be summoned. The court said:

Had the returns been in the possession of the accountant when 
the summons was served, he could not have relied upon the taxpayer's 
privilege against self-incrimination to resist production in an ac
tion to enforce the summons. . . . Further, the lack of proprietary 
interest in the copies on the part of the taxpayers or of a recog
nized privilege between the taxpayers and their accountant would 
have denied the taxpayers the right to intervene in the summons en
forcement proceeding.

The taxpayers cited Cohen to support retention of the workpapers, and the 

court declared that Cohen was against the weight of authority and could

not be followed.63

Cases prominently cited in support of the Cohen case are Applica

tion of House6z>and United States v. Levy. 65||owever, the factual situation 

in House is clearly distinguishable from Cohen and the decision in Levy 

relies heavily upon proprietary considerations. In the House case the 

accountant turned over his records to his client three years prior to 

summons and did all of his work for his client thereafter on the client's 

premises. This is certainly a stronger case for rightful possession than 

the Cohen case. In the Levy case the court noted the differences between 

Cohen and House on the one hand and Fahey, Deck, and Pizzo on the other 

hand and largely denied production of the workpapers by the client on 

the grounds that it was not proven that the accountant had a proprietary 

interest in the materials in question.

62ibid. , at 4.

63ibid., at 5.

64144 F.Supp. 95 (Cal. 1956).

65270 F.Supp. 601 (Conn. 1967).



The real difference between Cohen and its adversaries is not so 

much one of emphasis upon possession versus ownership but rather one of 

the importance of rightful possession and the determination of its defi

nition. In truth the argument by the court in Cohen for the emphasis 

upon possession seems to be the better reasoned. But Cohen may fall 

short in its discretion in seemingly allowing any transfer to be given 

effect. The opposing opinions to Cohen, though often cloaked in argu

ments alluding to proprietary interest, really come down to the point 

that the timing of the transfer, after the investigation has begun, is 

wrongful because the sole purpose is to thwart discovery. This view is 

held by the great majority of the circuit courts, though the Supreme 

Court has yet to resolve the conflict.

When transfer has occurred after the summons has been served on 

the accountant, no case has been found where production by the client 

was not required. ransferral at this late date is generally seen by the

courts as an obvious attempt to prevent discovery, not to transfer right

ful possession or ownership. In fact, in a recent case, even where a 

strong claim to ownership of certain materials in the possession of the 

summoned party was made by the client, the court ruled that the summons 

could not be frustrated.^Ownership rights were also not given effect 

after service of summons in United States v. Schoberlein,̂ where the 

clients had given their records to the accountant because they wanted 

the IRS agents to direct their questions to him, and in United States v. * 68

6^For example, see: United States v. Zakutansky, 278 F.Supp. 682 
(Ind. 1968).

8 Ûnited States v. Lyons, 442 F.2d 1144 (1st Cir. 1971).

68335 F.Supp. 1048 (Md. 1971).
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Couch,^where the court ruled that the client had voluntarily relin

quished control of her records by allowing her accountant to store them. 

Once summons was served, no transfer could be given effect. This would 

seem to emphasize the importance of the timing and circumstances of 

transferral over the argument of ownership versus possession.

Extension of the Attorney-Client Privilege

The recognition at common law of a privileged relationship 

between attorney and client enables this relationship to enjoy the bene

fits of privilege in all federal proceedings, including federal income 

tax investigations. The privilege between attorney and client, however, 

is not without its limitations. Most notably, the privilege can have 

effect only when the attorney is performing services within his profes

sional capacity as'a legal advisor. The court in Olender v. United 

States 7^noted:

The attorney-client privilege is limited to communications made in 
the course of seeking legal advice from a professional legal advi
sor in his capacity as such. . . . The privilege has been held in
applicable to communications to one who was both an attorney and 
accountant where made solely to enable the practitioner to audit 
the client's books . . .  or to simply prepare a federal income tax 
return.71

The allusion to the inapplicability of privilege in the preparation of 

tax returns and the conduct of audits makes it clear that strict accoun

ting services performed by the attorney are excluded from privilege.

This does not, however, preclude the privilege from having effect during 

an IRS proceeding when the attorney is developing accounting data to aid 69 70 71

69449 F.2d 141 (3rd Cir. 1971).

70210 F .2d 795 (9th Cir. 1954) .

71Ibid., at 806.
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in the defense of his client.

The attorney-client privilege is not only applicable to the 

attorney and his client but also includes the employees of the attorney 

insofar as they are involved in assisting the attorney in providing le

gal services for his client. The need for the professional assistance 

of the accountant by the attorney in complex tax proceedings is recog

nized by the courts. This need was defined by the court in United States 

v. Kovel:72 73

Accounting concepts are a foreign language to some lawyers in almost 
all cases and to almost all lawyers in some cases. Hence the pre
sence of the accountant is necessary, or at least highly useful, for 
the effective consultation between the accountant and the lawyer 
which the privilege is designed to permit. By the same token, if 
the lawyer has directed the client, either in the specific case or 
generally, to tell his story in the first instance to an accountant 
engaged by the lawyer, who is then to interpret it so that the law
yer may better give legal advice, communications by the client rea
sonably related to that purpose ought fall within the privilege.7^

The attorney-client privilege is seen, therefore, to extend to include

the accountant if his presence is necessary in order for the client to

obtain sound legal advice from his attorney.

The broad provision that accounting information must assist in 

the performance of legal services in order to be considered privileged 

has been more clearly defined and limited by various court decisions.

The privilege applies only to work performed by the accountant after the 

attorney has been hired and then only to information developed by the 

accountant at the attorney's request. Information used or developed 

by the accountant prior to the appearance of the attorney is not pro

72296 F .2d 918 (2nd Cir. 1961).

73Ibid., at 922.
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tected by his privilege.̂ Information provided to the accountant or 

attorney which was intended to be transmitted to third parties, as on a 

tax return, either before or during the IRS investigation, also is not 

privileged. The element of confidentiality is absent. For example, 

workpapers developed and used by an attorney-accountant which were the 

basis for information submitted to the government on tax returns and on 

an FCC application which the taxpayers had filed were not granted privi

lege by the court in United States v. Schoberlein.^^Likewise, workpapers 

used to develop amended returns, prepared by an accountant during an IRS 

investigation at the behest of the client's attorney in order to help 

him provide legal services, were denied privilege because the amended 

returns were filed with the government.76pj[nally$ disclosures of infor

mation to revenue agents which was not intended to be revealed on the 

tax return will preclude privilege. In United States v. Threlkeld^  

the court said:

Information communicated by the client with the direction that 
it not be inserted in the return or with the direction that it be, 
or not be, so inserted in the discretion and judgment of respondent 
need not be divulged unless respondent has heretofore voluntarily 
divulged the contents of the communication to an Internal Revenue 
Agent in the course of respondent's representation of the client.78

This was also an element in the Schoberlein case, cited above, where the

client's own check stubs were excluded from privilege because the client

^For example, see: Bouschor v. United States, cited in footnote 
24; United States v. Higgins, 266 F.Supp. 593 (W.Va. 1966).

^cited in footnote 68.
76°United States v. Cote, cited in footnote 60.

7''cited in footnote 24.

78241 F.Supp. at 326.
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had granted permission to revenue agents to examine them.

The judicial decisions cited indicate that the umbrella of attor

ney-client privilege includes the accountant only pertaining to informa

tion developed after the attorney has been hired, which is not intended 

to be or has not been transmitted to third parties, and which has not 

been reviewed by revenue agents. Amendments to previously filed returns 

may be developed, but if filed during the investigation, the workpapers 

lose their confidentiality.

Argument for Privilege

The argument for an accountant-client privilege in IRS pro

ceedings is based on the nature of the role of the accountant under the 

circumstances. Instead of being an independent evaluator with primary 

responsibility to third parties as in the audit function or being an 

advisor or assistant as in the management services function, in tax pro

ceedings the accountant's responsibility is similar to that of an attor

ney:

The CPA's primary responsibility is to the client who employs 
him since he is now the client's personal confidant and counselor. 
Essentially he is an advocate. This does not mean that the CPA 
should permit any violation of law or any manner of fraud on the 
part of his client. Yet, it would not seem that the tax practi
tioner is under any obligation to resolve doubt in favor of the 
government, nor would it seem that he is under any obligation to 
disclose the weaknesses in the client's case.79

The similarity between the roles of the attorney and the accoun

tant in income tax investigations and the resulting overlap of the ser

vices provided by them has long been recognized by the two professions.

In a statement of principles approved by the American Bar Association

79jerry J. Weygandt, "Privileged Communication and the Tax 
Accountant," The New York Certified Public Accountant, XXXIX (July, 1969), 
513.
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the National Conference of Lawyers and Certified Public Accountants 

declared:

Frequently the legal and accounting phases are so interrelated and 
interdependent and overlapping that they are difficult to distin
guish. Particularly is this true in the field of income taxation 
where questions of law and accounting have sometimes been inextri
cably intermingled. As a result, there has been some doubt as to 
where the functions of one profession end and those of the other 
begin.80

The government has also recognized the professional competence and 

standing of the profession of accountancy in federal income tax pro

ceedings through statutory enactment which has given CPAs preferred 

standing with attorneys in proceedings before the Treasury Department.®1 

Prior to enactment of the statute an agent appearing before the Depart

ment had to meet certain enrollment and admission requirements and had 

to hold power of attorney for his client. The legislation eliminated 

these requirements for attorneys and CPAs in good standing.

With recognition by the legal profession and the government of 

the stature of the accountant in tax proceedings and the similarity of 

responsibility which he shares with the attorney, it should also be recog

nized that the accountant must be allowed to conduct himself like an 

attorney:

The American Bar Association has taken the position that an IRS pro
ceeding is an adversary type of proceeding, indicating that the IRS 
is not a true tribunal having the machinery for giving a truly dis
passionate and unbiased consideration to the taxpayer. . . .

The Bar's position is that contoversies in tax practice would 
seem to be similar to disputes that arise in civil disputes. The 
representative of the taxpayer is attempting to defend the rights

80Katsoris, "Confidential Communications-— The Accountant's 
Dilemma," 66, quoting the statement of principles of the National Con
ference of Lawyers and CPAs, 76 A.B.A.Rep. at 283.

81
1965).

Ibid., citing 79 Stat. 1281, 5 U.S.C. Sec. 1201(b) (Supp. I,
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of his client, just as the revenue agent is presenting the govern
ment's side to the Appellate Division.82

In order for the accountant to properly fulfill his responsibilities, 

he must have a privileged relationship with his client, as the attorney 

does. Information learned by either the accountant or the attorney 

prior to the investigation is likely to be strict accounting information 

not covered by the privilege. But once the investigation begins, any 

new information developed by the accountant is now protected only under 

the umbrella of the attorney-client privilege. Therefore, any informa

tion pertinent to the investigation learned or developed by the accoun

tant before the attorney is hired is not protected. This not only puts 

the accountant at an unfair competitive disadvantage in an area where 

his expertise is accorded equality in many respects with that of the 

attorney, but it unfairly penalizes the client for any inadvertent dis

closures to the accountant before the attorney is hired.

The non-recognition of any privilege other than those recognized 

at common law has led to this dilemma. Professor Wigmore, despite his 

opposition to the proliferation of privileged communication protection 

and acknowledgement of the tendency of the courts to deny privilege to 

all but the attorney in federal proceedings, has commented:

The wide extension of administrative powers to regulate many 
aspects of commercial, industrial, and social life is a notable 
feature of modern times. The subject of modes of proof before 
administrative bodies has become an important problem. The manage
ment of the citizen's interest, when affected by law or by rulings 
in the respective fields of control by such bodies, has had to be 
committed to thousands of specialists, qualified in those fields, 
though not qualified as attorneys at law in general, nor needing 
to be so qualified. The proceedings before such bodies are con
ducted under more or less formal rules of procedure; the hearings

513.
^Weygandt, "Privileged Communication and the Tax Accountant,"



and the decisions are quasi-judicial in nature; the specialist, as 
the client's agent, has a natural and responsible part in presenting 
the client's case. The client must confide in the agent precisely 
as he does in the attorney. There is every reason . . . for recog
nizing a privilege for those confidences.

A correct test for recognizing professional privilege would seem 
to be this: If the administrative department . . . requires an oath 
of office and prior proof of professional qualifications and main
tains a list of registered persons so qualified, or if in any other 
way its regulations treat the special practitioners as a licensed 
body having the responsibility of attorneys and subject to profes
sional discipline, then the parties so represented are in the sta
tus of clients and the clients are therefore entitled to the appro
priate consequences, including the confidentiality of communications. 
This is so whether the special practitioners are skilled in the ge
neral body of law or only in the matter peculiar to the department.®®

The CPA certainly meets the requisites set forth by Wigmore, and the 

income tax investigation certainly qualifies as an administrative pro

ceeding as perceived by Wigmore. An accountant-client privilege seems 

justified in the limited area of representation of the client in IRS 

proceedings.

- 46 -
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581-82.

'Wigmore, Evidence in Trials at Common Law, Sec. 2300(a) at



CONCLUSION

The question of privileged communications between accountant and 

client does not appear to be of much concern to the accounting profession 

at-large. No widespread movement within the profession directed towards 

adopting a stance in favor of privilege has developed. The American 

Institute of Certified Public Accountants has had the matter under con

sideration since 1945 but it has yet to make an official pronouncement
O Aon the subject.4

Privilege Statutes

The history of statutory enactment by the states hardly lends 

encouragement to the advocates of privilege. The statutes that are in 

existence lack uniformity in scope and language. This is indicative of 

a lack of centralized guidance by the AICPA, which in turn is indicative 

of a lack of unanimity within its membership. The AICPA does not directly 

influence state legislatures, but the state societies can, and the AICPA 

can influence and coordinate the state societies. The AICPA alone can 

instigate nation-wide pressure for enactment of privilege between accoun

tant and client.

Enactment has also been a slow process, extending over decades 

to include but sixteen states and the territory of Puerto Rico. This 

might indicate that the majority of the legislatures have yet to recog-

^Weygandt, "The CPA and His Duty to Silence," 71-2.
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nize the stature of the accountant and his increasing importance in the 

modern business environment. On the other hand, it simply might indicate 

that the efficacy of privilege for the accountant-client relationship is 

not acknowledged. Certainly a case can be made for both viewpoints.

The fact that the most recently enacted statutes have been in

clusive of "public accountants" as well as CPAs indicates that the pro

fession is not as pervasive in its influence as it needs to be, certainly 

not to the extent of attorneys and physicians in their particular fields. 

The CPA certificate is a necessity for true professionalism; uniform 

examination, rigorous licensing requirements, a professional code of 

ethics, organization providing supervision and guidance and scholarly 

research for continued improvement of the profession— all of these fac

tors contribute to the professionalism of the CPA. Until the CPA certi

ficate becomes as identified with the accounting profession as the MD 

with the medical profession and the JD with the legal profession, a 

question as vital as privileged communications will encounter opposition.

Role of the Accountant

Even if such heights are attained by the profession of accountancy, 

privileged communications between accountant and client must prove to be 

consistent with the accountant's role in society. This is perhaps the 

key factor to consider. Here the final arguments concerning the efficacy 

of privilege may rest. The primary roles of the accountant have been 

explored to some extent in this paper.

The auditing function is clearly inconsistent with a privileged 

relationship between accountant and client. The primary responsibility 

of the accountant to third parties can only be endangered. Full disclo
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sure is required by the accountant's ethics and standards, but so also 

is confidentiality concerning matters not required for disclosure. The 

pressure on enterprises to release unqualified audit reports is a suffi

ciently strong inducement for full disclosure. All of the recent statutes 

have excluded auditing from privileged communications, and the AICPA did 

not seriously begin to consider privilege until enactment of the Penn

sylvania statute, the first to exclude the attest function. Any support 

for privilege from the AICPA would in all probability exclude auditing.

The management services field of accountancy is the most dynamic 

in the profession. The limits of its involvement in the economic and 

financial affairs of the economy are still being explored and expanded. 

Until the profession becomes relatively stable and defined, and therefore 

clearly established in the public eye, the question of privilege as 

related to many of the accountant's activities may be premature. The 

unanimity within the profession necessary for enactment of legislation 

is presently lacking in this area, and the climate for thoughtful dis

cussion of the pros and cons of privileged communications cannot ensue 

until stability is a reality. The conjectured role of the accountant as 

an employee of the client in this field is inconsistent with privileged 

communications and is a strong deterrent to its enactment.

The role of the accountant in income taxation most clearly demands 

privileged communications between accountant and client. A privileged 

relationship should be restricted to 1RS investigations. Some authors 

have indicated that privileged communications between accountant and cli

ent would be desirable not only in income tax investigations but in the 

field of taxation in general so that communications would be protected
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in criminal and civil suits as well.̂ The mere performance of tax work 

by the accountant for the client, however, before any indication of li

tigation, certainly does not place the accountant in the advocacy role, 

so like that of the attorney, that seemingly qualifies the relationship 

for privilege in income tax investigations. The courts do not prevent 

discovery of information used by an attorney in the preparation of tax 

returns for his client prior to preparation for litigation, so why pro

vide such protection to the accountant? During the investigative pro

ceedings the accountant is an advocate for his client and, like the 

attorney, must have a privileged relationship with his client in order 

to provide effective service.

AICPA Directed Effort

The federal courts do not recognize state privilege statutes in 

federal administrative proceedings, so efforts by the profession to pro

vide the accountant-client relationship with the protection it deserves 

in tax investigations must be directed at the national level. Any 

effort must be spearheaded by the AICPA. The effort can be effective 

only if the membership is unanimously behind it. This unanimity can be 

achieved only if the AICPA conducts a comprehensive study of the ques

tion with a complete and open discussion of the merits and shortcomings 

of privilege. If the conclusion is reached that a privileged relation

ship is desirable in this area, then pressure must be applied on Congress 

and the Treasury Department by the AICPA and its membership to enact 

federal legislation or to modify the Internal Revenue Code and/or its 

interpretation.

-̂*Ibid. , "Privileged Communication and the Tax Accountant," 515.
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In any event, the current status of the accountant-client privi

lege is unsatisfactory. The AICPA must conduct a comprehensive study 

and make a definitive pronouncement to guide the state societies. The 

contradictions among state statutes should not continue. Any privilege 

adopted by the states should be uniform in approach and more limited in 

scope than those currently in effect.



APPENDIX I:
TEXT OF STATE ACCOUNTANT-CLIENT PRIVILEGE STATUTES

1. Arizona. Sec 32-749. Certified public accountants and public accoun
tants practicing in this state shall not be required to divulge, nor 
shall they voluntarily divulge, information which they have received 
by reason of the confidential nature of their employment. Information 
derived from or as a result of such professional source shall be deemed 
confidential, but this section shall not be construed as modifying, 
changing or affecting the criminal or bankruptcy laws of this state or 
the United States.

2. Colorado. Chap. 154-1-7. There are particular relations in which it 
is the policy of the law to encourage confidence and to preserve it 
inviolate; therefore, a person shall not be examined as a witness in 
the following cases: . . .

(7) A certified public accountant shall not be examined without 
the consent of his client as to any communication made by the client, 
to him in person or through the media of books of account and finan
cial records, or his advice, reports or working papers given or made 
thereon in the course of professional employment, nor shall a secre
tary, stenographer, clerk or assistant of a certified public accoun
tant be examined without the consent of the client concerning any fact, 
the knowledge of which he has acquired in such capacity.

3. Florida. Sec. 473.141. All communications between certified public 
accountants and public accountants and the person for whom such cer
tified public accountant or public accountant shall have made any 
audit or other investigation in a professional capacity, and all in
formation obtained by certified public accountants and public accoun
tants in their professional capacity concerning the business and 
affairs of clients shall be deemed privileged communications in all 
of the courts of this state, and no such certified public accountant 
or public accountant shall be permitted to testify with respect to 
any of said matters, except with the consent in writing of such cli
ent or his legal representative.

4. Georgia. Sec. 84-216. Any communications to any practicing certi
fied public accountant transmitted to such accountant in anticipa
tion of, or pending, the employment of such accountant shall be 
treated as confidential and not disclosed nor divulged by said accoun
tant in any proceedings of any nature whatsoever. This rule shall not 
exclude the accountant as a witness to any facts which may transpire 
in connection with his employment.

5. Illinois. 110.5 Sec. 51. A public accountant shall not be required

- 52
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by any court to divulge information or evidence which has been ob
tained by him in his confidential capacity as a public accountant.

6. Indiana. Sec. 63-432. A certified public accountant or a public 
accountant or an accounting practitioner, or any employee, shall 
not be required to disclose or divulge information of which he may 
have become possessed, relative to and in connection with any pro
fessional service as a certified public accountant or accounting 
practitioner. The information derived from or as a result of such 
professional services shall be deemed confidential and privileged: 
Provided, That nothing herein shall be construed as prohibiting a 
certified public accountant or a public accountant from disclosing 
any data required to be disclosed by the standards of the profession 
in rendering an opinion on the presentation of financial statements, 
or the professional services of the accountant pertaining thereto 
are contested.

7. Iowa. Sec. 116.15. The information acquired by registered practi
tioners or their employees, agents, or servants in the course of 
professional engagements shall be deemed confidential and privileged, 
and except by written permission of the clients involved, or of their 
heirs or personal representatives, shall not be disclosed to any per
son; provided, however, that nothing contained in this section shall 
be construed to modify, change, or otherwise affect the criminal or 
bankruptcy laws of this state or of the United States.

8. Kentucky. Sec. 325.440. A certified public accountant or public 
accountant shall not be required by any court to divulge information 
or evidence which has been obtained by him in his confidential capa
city as such.

9. Louisiana. Title 37, Sec. 85. No certified public accountant, pub
lic accountant, or person employed by a certified public accountant 
or public accountant, shall be required to, or voluntarily disclose 
or divulge, the contents of any communication made to him by any per
son employing him to examine, audit, or report on any books, records, 
or accounts, or divulge any information derived from such books, re
cords or accounts in rendering professional services except by express 
permission of the person employing him or his heirs, personal repre
sentative or successors.

10. Maryland. Article 75A, Sec. 21. Except by express permission of
the person employing him, or of the heirs, personal representatives 
or successors of such person, a certified public accountant or pub
lic accountant or any person employed by him shall not be required 
to, and shall not voluntarily, disclose or divulge the contents of 
any communication made to him by any person employing him to examine, 
audit or report on any books, records, accounts or statements nor 
any information derived therefrom in rendering professional service; 
provided that nothing in this section shall be taken or construed 
as modifying, changing or affecting the criminal laws of this state 
or the bankruptcy laws.
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11. Michigan. Sec. 338.523. Except by written permission of the client, 
or person, firm or corporation employing him, or the heirs, succes
sors or personal representatives of such employer, a certified pub
lic accountant, or a public accountant, or a person employed by a 
certified public accountant or by a public accountant shall not be 
required to, and shall not voluntarily, disclose or divulge infor
mation of which he or she may have become possessed relative to and 
in connection with any examination of, audit of, or report on, any 
books, records, or accounts which he or she may be employed to make. 
The information derived from or as the result of such professional 
service shall be deemed confidential and privileged. This section 
shall not be construed as prohibiting the disclosure of information 
to a third party having an interest in or relying on an opinion 
rendered by a certified public accountant.

12. Missouri. Sec 326.151. Confidential Communication. A certified 
public accountant, or a public accountant, shall not be examined
by judicial process or proceedings without the consent of his client 
as to any communications made by the client, to him in person or 
through the media of books of account and financial records, or his 
advice, reports or working papers given or made thereon in the course 
of professional employment, nor shall a secretary, stenographer, 
clerk or assistant of a certified public accountant, or a public 
accountant, be examined, without the consent of the client concerned, 
concerning any facts, the knowledge of which he has acquired in his 
capacity. This privilege shall exist in all cases except when ma
terial to the defense of an action against an accountant.

13. Nevada. Sec. 49.185. General rule of privilege. A client has a 
privilege to refuse to disclose, and to prevent any other person 
from disclosing, confidential communications:
1. Between himself or his representative and his accountant or his 
accountant's representative.
2. Between his accountant and the accountant's representative.
3. Made for the purpose of facilitating the rendition of profes
sional accounting services to the client, by him or his accountant
to an accountant representing another in a matter of common interest. 

Sec. 49.195. Who may claim privilege.
1. The privilege may be claimed by the client, his guardian or con
servator, the personal representative of a deceased client, or the 
successor, trustee or similar representative of a corporation, asso
ciation or other organization, whether or not in existence.
2. The person who was the accountant may claim the privilege but 
only on behalf of the client. His authority to do so is presumed in 
the absence of evidence to the contrary.

Sec. 49.205. Exceptions. There is no privilege under NRS 49.185 
or 49.195:
1. If the services of the accountant were sought or obtained to 
enable or aid anyone to commit or plan to commit what the client knew 
or reasonably should have known to be a crime or fraud.
2. As to a communication relevant to an issue between parties who 
claim through the same deceased client, regardless of whether the 
claims are by testate or intestate succession or by inter vivos
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transaction.
3. As to a communication relevant to an issue of breach of duty by 
the accountant to his client or by the client to his accountant.
4. As to a communication relevant to an issue concerning the ex
amination, audit or report of any financial statements, books, re
cords or accounts which the accountant may be engaged or requested 
by a prospective client to discuss for the purpose of making a pub
lic report.
5. As to a communication relevant to a matter of common interest 
between two or more clients if the communication was made by any of 
them to an accountant retained or consulted in common, when offered 
in an action between any of the clients.
6. As to a communication between a corporation and its accountant:

(a) In an action by a shareholder against the corporation which 
is based upon a breach of fiduciary duty; or
(b) In a derivative action by a shareholder on behalf of the 
corporation.

14. New Mexico. Sec. 67-23-26. A certified or registered public accoun
tant shall not be required by any court to divulge information or 
evidence which has been obtained by him in his confidential capacity 
as such. Provided however, that the provisions of this section 
shall not apply to auditing under the supervision of the state comp
troller .

15. Pennsylvania. Title 63, Sec. 9.11a. Except by permission of the 
client or person or firm or corporation engaging him, or the heirs, 
successors or personal representatives of such client, or person, 
or firm or corporation, a certified public accountant or a person 
employed by a certified public accountant shall not be required to 
and shall not voluntarily disclose or divulge information of which 
he may have become possessed, relative to and in connection with any 
professional services as a certified public accountant, other than 
the examination of, audit of, or report of any financial statements, 
books, records or accounts which he may be engaged to make or re
quested by a prospective client to discuss. The information derived 
from or as a result of such professional services shall be deemed 
confidential and privileged: Provided, however, That nothing herein 
shall be taken or construed as modifying, changing or affecting the 
criminal or bankruptcy laws of this Commonwealth or of the United 
States.

16. Puerto Rico. Sec. 790. Privileged Communication. No court shall 
require a certified public accountant to divulge information or evi
dence obtained by him in his confidential capacity as such.

17. Tennessee. Sec. 62-114. Certified public accountants and public 
accountants practicing in this state shall not divulge nor shall 
they in any manner be required to divulge any information which may 
have been communicated to them by reason of the confidential nature 
of their employment. Information derived as the result of such pro
fessional employment shall be deemed to be confidential except that 
nothing in any section of this chapter shall be construed as modi-
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fying, changing or affecting the criminal and bankruptcy laws of 
this state or the United States.

■
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APPENDIX II:
INTERNAL REVENUE CODE SECTION 7602

Examination of books and witnesses.

For the purpose of ascertaining the correctness of any return, 
making a return where none has been made, determining the liability of 
any person for any internal revenue tax or the liability at law or in 
equity of any transferee or fiduciary of any person in respect of any 
internal revenue tax, or collecting any such liability, the Secretary 
or his delegate is authorized—
(1) To examine any books, papers, records, or other data which may be 
relevant or material to such inquiry;
(2) To summon the person liable for the tax or required to perform the
act, or any officer or employee of such person, or any person having 
possession, custody, or care of books of account containing entries 
relating to the business of the person liable for the tax or required 
to perform the act, or any other person the Secretary or his delegate 
may deem proper, tjio appear before the Secretary or his delegate at a 
time and place named in the summons and to produce such books, papers, 
records, or other data, and to give such testimony, under oath, as may
be relevant or material to such inquiry; and
(3) To take such testimony of the person concerned, under oath, as may
be relevant or material to such inquiry.
Aug. 16, 1954. c. 736, 68A Stat. 901.
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