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AN INQUIRY INTO A PRINCIPLE OF
"SPEECH PLUS"

RICHARD E. SHUGRUE*

I. INTRODUCTION

"Dissent," Daniel J. Boorstin has written, "is the great prob-
lem of America today. It overshadows all others. It is a symp-
tom, an expression, a consequence, and a cause of all others."1

Indeed, one cannot escape bombardment through the media of
illustrative incidents of dissent. 2 Whether the dissenters are anti-
war protesters, the mobs in Chicago during the Democratic Na-
tional Convention of 1968, the hordes of New Left students taking
over college campuses to press their claims, or even the Feminist
Movement members seeking social and economic equalty, now that
that they have won political equality, the fact remains that dis-
sent is a major pattern in the fabric of American society.

It is clear that the right to protest is fundamental in a system
of government such as ours.3 Charles Maechling notes:

In no other country of the world-not even among the lib-
erty-loving members of the English-speaking family of na-
tions-is the right of dissent so deeply enshrined in the na-
tional heritage as it is in the United States.4

He reminds us that the Declaration of Independence "consecrated
the principle of justifiable rebellion against authority," and that the
"theme of justifiable resistance to authority runs strongly through
the current of American political thinking."5  But alongside this
respect for the right of protest and dissent in the United States is
a deeply ingrained respect for the law, order, and the constitutional
processes of government. Thus, today many writers are remind-

* Associate Professor of Political Science, Creighton University. A.B.,
University of Nebraska, 1959; J.D., 1962; Ph.D., 1968.

1. D. BooRsTIN, THE DECLINE or RADICALISM 97 (1969).
2. Examples from the popular literature would include: Decter,

Anti-Americanism in America, 236 HARPERs, Apr. 1968, at 39; Mitford,
Guilty as Charged by the Judge, 224 THE ATLAic, Aug. 1969, at 48; Adler,
Radicalism and the Skipped Generation, 225 THE ATLANTIc, Feb. 1970, at
53; Unruh, Protesters, Police, and Politicians, 53 SATURDAY REVIEw, Feb. 21,
1970, at 31; Hofstadter, The Future of American Violence, 240 HARPERS, Apr.
1970, at 47; Commoner, Beyond the Teach-In, 53 SATuRDAY R- iEW, Apr. 4,
1970, at 50.

3. Mr. Justice Black's dissent in Milk Wagon Drivers Union v. Mea-
dowmoor Dairies, Inc., 312 U.S. 287, 301-02 (1941).

4. Maechling, The Right to Dissent in a Free Society, 55 A.B.A.J. 848
(1969).

5. Id. at 848-49.
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ing us that "while accepting dissent," we must take a stand against
"resistance."" William Stanmeyer urges the proposition that:

Some methods of expressing "dissent" are criminal anarchy
and cannot be tolerated in a civilized society. However
cosmic the evil that is the pretext for violence, violent
shortcuts only worsen the problem they purport to solve
and crush in a moment the values men struggled a lifetime
to create.7

The task of democracy, then, is to strike a balance between
basic freedoms, such as the right to speak out on unpopular issues,
and the right of society to be free from violence and anarchy. Sey-
mour Martin Lipset suggested a rationale for this balance when he
wrote that "[o] nly the give-and-take of a free society's internal
struggles offers some guarantee that the products of the society will
not accumulate in the hands of a few power-holders, and that men
may develop and bring up their children without fear of persecu-
tion."

Unfortunately, Americans have been ambivalent with regard
to freedom of expression and nonverbal dissent. Nonverbal con-
duct which is initimately linked with expression of opinions has
often been considered wholly unprotected by the guarantees of the
First Amendment. The espousal of unpopular causes has resulted
in persecution of too many individuals in our free society.' Henry
Abraham has remined us that the paradox of the underlying philos-
ophy of freedom of expression in America

is that throughout history we so often permit, wink at,
even encourage, its violation in practice. Thus we have
been quite willing to curb the "dangerous," the "seditious,"
the "subversive," the "prurient," the "obscene," the libel-
ous," and a host of other presumably undesirable modes
and manners of expression that-at a particular time and
place-seemed to justify repression. 10

The concept of "speech plus" is characterized by what is loosely

6. Stanmeyer, The New Left and the Old Law, 55 A.B.A.J. 319, 323
(1969).

7. Id.
8. S. LIPSET, POLITICAL MAN 439 (1963).
9. See, e.g., Donahoe v. Richards, 38 Me. 379, 61 Am. Dec. 256 (1854).

10. H. ABRAHAM, FREEDOM AND THE COURT 124 (1967). Zinn put it this
way:

It is strange. On Mondays, Wednesdays and Fridays, thoughtful
Americans speak earnestly bout how much change is needed,
not just elsewhere, but here in the United States. On Tuesdays,
Thursdays, and Saturdays, disturbed by the tumult of the previous
evenings, when various people (blacks, students, draft resisters,
mothers on welfare) have, in a disorderly way, demanded change,
the same people call for "law and order."

H. ZINN, DISOBEDIENCE AND DEMoCRACY 3 (1968).
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termed "civil-disobedience." It is nonverbal action which takes
on the attributes of free speech. This is not to suggest that "speech
plus" is the only area in which conflicting interpretations of the
First Amendment have arisen. It does suggest, however, that,
within the context of current American thinking, the principles es-
tablished by the Supreme Court are clearer when the issue con-
cerns "pure speech" than when it relates to conduct in the shape of
expression of opinion. One must understand that speech may in-
clude other acts and conduct as manifested in meetings, parades,
demonstrations, and sit-ins." Whether these actions may be pro-
tected by the First Amendment doctrine of free speech is the ma-
jor concern of this article. This question, of course, gives rise to
others: If nonverbal conduct is protected, under what circum-
stances may that protection be withdrawn? When does the right
of the government to regulate a complex society supercede an al-
legation of injustice so as to justify the stifling of dissent? Is there
a consistent pattern of judicial precedent on which either the
dissenter or the government can rely? If there is not, is it possi-
ble in the context of our judicial system to develop such guide-
lines?

II. THE CONTEXT OF THE INQUIRY

Thomas Emerson defined the context of the inquiry herein
when he suggested that the construction of a definition of "freedom
of expression" centers around two major problems:

The first task is to formulate in detail the distinction be-
tween "expression" and action" . . . . Expression often
takes place in a context of action, or is closely linked with
it, or is equivalent in its impact. In these mixed cases it is
necessary to decide, however artificial the distinction may
appear to be, whether the conduct is to be classified as one
or the other. This judgment must be guided by consider-
ation of whether the conduct partakes of the essential qual-
ities of expression or action. In the main this is a question
of whether the harm attributable to the conduct is immedi-
ate and instantaneous, and whether it is irremediable ex-
cept by punishing and thereby preventing the conduct ....

The second task is to delineate those sectors of social
activity which fall outside the area in which, under the
basic theory, freedom of expression must be maintained.12

11. Watts v. United States, 394 U.S. 705 (1969); Brown v. Louisiana,
383 U.S. 131 (1966); Williams v. Wallace, 240 F. Supp. 100 (M.D. Ala.
1965). Mr. Justice Harlan apparently characterized these forms of expres-
sion as "speech plus" in N.A.A.C.P. v. Button, 371 U.S. 415 (1963).

12. T. EMERSON, TOWARD A GENERAL THEORY OF THE FIRST AMENDMENT
60 (1966). See also A. FORTAS, CONCERNING DISSENT AND CiviL DISOBEDIENCE

1970]



CREIGHTON LAW REVIEW

Of course, the problem created by Professor Emerson's analy-
sis is that it leaves little room for the merging of "pure speech" and
action; even Emerson admits that there is a shadow of artificiality
hanging over any attempt to make sharp distinctions between the
two.

It must also be understood that the attempt to construct a
Working theory of the First Amendment must not be construed
as an attempt to justify civil disobedience. Though grave ques-
tions of morality may seen to justify disobedience to some laws,
compliance with the law should not generally be premised upon
questions of morality. In short, the First Amendment offers no
protection to acts of civil disobedience.' 8 But, lest there be any
doubt concerning the areas of protected conduct under the First
Amendment (whether speech or conduct, whenever justfied), it is
essential to define civil disobedience. However, again, such defi-
nition should give rise to no inference that it serves as a brief for
totally unrestrained, permissive conduct under the banner of
"freedom of speech." For, as Walter Lippman has written, "[n] o-
body can justify in principle, much less in practice, a claim that
there exists an unrestricted right of anyone to utter anything he
likes at any time he chooses.' 14

Paul Freund has defined "civil disobedience" as
a nonviolent protest which is open and presents an issue
of moral censure in an effort to shake the complacency and
sear the conscience of the lawmakers and the community. 1

Central to this definition is the phrase "nonviolent protest," for it
distinguishes the concept of civil disobedience from that of revolu-
tion. It is equally important to understand that Freund's defi-
nition ignores an essential element of civil disobedience, that is,
as Harry Kalven urged, civil disobedience involves a "deliberate
violation of law."' 6 Since an element of civil disobedience is the
intentional violation of law, it is axiomatic that the protestation or

30-31 (1968) wherein former Justice Fortas states:
The types of protests and the situations in which they occur are of
such infinite variety, and it is impossible to formulate a set of
rules which will strike the proper balance between the competing
principles.
13. FORTAS, supra note 12, at 32. But see King, Letter from Birming-

ham City Jail, THE NEW LEADER, June 24, 1963, at 3-11 wherein he suggests
that an individual breaking what he believes to be an unjust law is really
expressing the very highest respect for law. See also ZINN, supra note 10, at
8, in which Zinn challenges the Fortas position by suggesting that law
does not have an intrinsic value apart from moral ends.

14. W. LIPPMAN, THE PUBLIC PHILOSOPHY 96 (1956).
15. P. FREUND, ON LAW AND JUSTICE 34 (1968).
16. H. KALVEN, JR., THE NEGRO AND THE FIRST AMENDMENT 184 (1965).
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assertion of claims within the law cannot fall within the purview of
the doctrine of civil disobedience.

Also, when violating a law for the sake of protesting an al-
leged wrong, the doctrine of civil disobedience dictates that the
actor must be willing to accept the punishment for his act. As a
matter of fact, some modern-day protesters have willingly courted
arrest as part of their act of civil disobedience for the sake of test-
ing the constitutionality of a law. 17 As Kalven emphasized, "[t]he
important point is that the civil disobedience claims exemption
from the obligation to obey particular laws on moral grounds but
not immunity from punishment.' 8

Although Freund also recognizes that pending a change in the
law the demonstrator must suffer the penalties of the law,' 9 he
further suggests that there may, in some circumstances, be justi-
fication for civil disobedience:

The clearest case for civil disobedience is the setting in
which the demonstrators have no effective voice in govern-
ment. Fidelity to law is an obligation based on reciprocity,
on the right of participation. The mutual covenant, unhis-
torical as it may be as a ground of political obligation, re-
flects a long and vital philosophic tradition going back at
least to the Old Testament and coming down through the
Mayflower Compact. 20

Nevertheless, disregard for a plainly valid law can tear at the
fabric of society. Archibald Cox has made three observations about
those who engage in conduct in violation of a clear legal mandate.
First, he suggests that such a method of protesting cannot be justi-
fied by the Socratic or Ghandian defense of the injustice of the
law. Referring to those who intrude on the work of governmental
agencies, Professor Cox writes, "[t]here is nothing unjust about a
law that . . . forbids students from disrupting the work in a Se-
lective Service office or in the Department of Justice . "... ,,2 Sec-
ond, he argues that in such cases "there is a lack of any real rela-
tionship between the act of protest and what is being protested
against. ' 22 Third, he contends that even assuming a close rela-
tionship, "if the illegality is plain . . . then the teaching of con-

17. See Justice Black's dissent in Bouie v. City of Columbia, 378 U.S.
347, 367 n.4 (1964).

18. KALVEN, supra note 16.
19. FREUND, supra note 15 at 34-35.
20. Id.
21. Cox, Direct Action, Civil Disobedience, and the Constitution, in

A. Cox, M. HowE, & J. WIGGINS, CivmL RIGHTS, THE CONSTITUTION, AND THE
COURTS 27-28 (1967).

22. Id. at 28.
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science as well as of law would ordinarily seem to call for compli-
ance until change is achieved by constitutional process. ' 23 His in-
dictment of civil disobedience is based upon the assumption that it
can do heavy damage to the principle of government by consent of
the governed:

Repeated widespread disobedience to the law's commands
therefore puts at hazard individual liberty, freedom of
speech and association, and opportunities for peaceful
change through a government responsive to the people.

The simple fact is that our constitutional system works
and our society is free because officials, individuals, and the
community realize that in the end the rule of law depends
upon voluntary compliance. Such is the true meaning of
government by consent of the governed.2 4

Let us then restate the central question, that is, what conduct
is permissible under the free speech guarantee of the First Amend-
ment. For although Cox and other scholars recognize that certain
acts of civil disobedience cannot be tolerated in a free society, they
admit that "civil disobedience" is a term loosely used to describe
a variety of conduct. Consequently, they also acknowledge that
the Constitution may look upon other acts of civil disobedience and
nonverbal protest with a less suppressive eye. Distinguishing dif-
ferent forms and degrees of protest, Cox notes that:

Parades are different from sit-ins and sit-ins are different
from the deliberate immobilizing of traffic upon city
streets. Disobedience of a local statute that violates the
Constitution of the United States is altogether different
from defiance of a plainly valid law.25

III. THE MEANING OF THE FIRST AMENDMENT

Alexander Meikeljohn insisted that the First Amendment was
an absolute. When the framers of the Bill of Rights used the lan-
guage: "Congress shall make no law ... abridging the freedom of
speech," they intended that it admit of no exceptions. He argues:

To say that no laws of a given type shall be made means
that no laws of that type shall, under any circumstances,
be made. That prohibition holds good in war as in peace,
in danger as in security. The men who adopted the Bill of
Rights were not ignorant of the necessities of war or of na-
tional danger. It would, in fact, be nearer to the truth to
say that it was exactly those necessities which they had in

23. Id. at 28-29.
24. Id. at 15 and 18.
25. Id. at 6.
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mind as they planned to defend freedom of discussion
against them.26

But Meikeljohn was not asserting that all speech should be con-
stitutionally protected under all circumstances. Rather, he was ar-
guing that it is a necessity in a free society that all sides of every
question be heard. Meiklejohn justified his approach by insisting
that:

[C]onflicting views may be expressed, must be expressed,
not because they are valid, but because they are relevant.
If they are responsibly entertained by anyone, we, the vot-
ers, need to hear them. When a question of policy is "before
the house," free men choose to meet it not with their eyes
shut, but with their eyes open. To be afraid of ideas, any
idea, is to be unfit for self-government. 27

Because free men must engage in dialogue to reach reasonable
decisions, the task of interpreting the First Amendment becomes
urgent and yet difficult. 28 By reason of this difficulty, the Su-
preme Court has failed to enunciate a uniform policy.

Consequently, at present within the area of free expression
there is no one test which can be applied consistently or success-
fully. Although this paper is concerned primarily with free ex-
pression in the political context of that phrase, the fact remains
that the Court has used a variety of approaches in different areas.
Mr. Justice Brennan has delineated these approaches, indicating
that each of them has been used to sustain the rules of governmen-
tal agencies. They include:

[T]he "redeeming social value" test primarily in obscenity
cases; the "clear and present danger" test primarily in reg-
ulation of subversive activity and of the publication of mat-
ter thought to obstruct justice; and the "balancing" test
primarily in the case of regulations not intended directly to
condemn the context of speech but incidentally limiting
its exercise.

29

That these somewhat divergent theories should emerge, along with
others which have not enjoyed longevity, is not unexpected. Also,
it should be noted that the First Amendment is by no means the
only provision of our Constitution which has been subject to vary-
ing interpretations throughout our rather short legal history.8 0

26. A. MEIKLEJOHN, POLITICAL FREEDOM 20 (1960).
27. A. MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELF-GOVERN-

MENT 27 (1948). See also Brennan, The Supreme Court and the Meikle-
john Interpretation of the First Amendment, 79 HARv. L. REv. 1 (1965).

28. Mars, The Federal Government and Protest, 382 ANNALS OF THE
AMERICAN ACADEMY OF POLITICAL AND SOCIAL SCIENCE 120, 122 (1969).

29. Brennan, supra, note 27 at 11.
30. E. HUDON, FREEDoM OF SPEECH AND PRESS IN AMERICA 177-178

(1963).
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In analyzing the cases which have been decided by the Supreme
Court one must not be lured into the simplistic assumption that
some of the cases favor order while others approve anarchy. The
rational (and, indeed, moderate) approach is suggested by Kalven
and includes these elements:

First, that in an open democratic society the streets, the
parks, and other public places are an important facility for
public discussion and political process. Second, that only
confusion can result from distinguishing sharply between"speech pure" and "speech plus." And, third, that what is
required is in effect a set of Robert's Rules of Order for the
new uses of the public forum, albeit the designing of such
rules poses a problem of formidable practical difficulty."'

With Kalven's standards in mind, let us examine the law as it has
developed and determine if there is, indeed, no solid position or if,
on the other hand, there exist principles which can serve as suf-
ficient guidelines for successful implementation of the First
Amendment.

IV. THE HISTORICAL CONTEXT

There is a delicate balance, constantly subject to reinterpre-
tation, between freedom and authority. The maintenance of this
balance was the most formidable task confronting the founding
fathers of this nation. Considering the importance of this task, it
is indeed ironic that the framers of the Constitution did not include
a bill of rights as a part of that fundamental document. Not until
1791, with the ratification of the first ten amendments to the Con-
stitution, was freedom of expression given formal recognition as
a cornerstone of our society.3 2 However, Carl Becker has suggested
that certain principles of self-government were innately fixed
in the minds of thinking men throughout the western world dur-
ing the struggle for independence. 3

This does not mean that there was uniform acceptance of a
theory of the First Amendment. As a matter of fact, Marvin Sum-
mers insists that there are at least three schools of thought repre-
sented in the early judicial opinions on the matter. The first of
them suggests that the First Amendment was not intended to chart
any new dimensions for freedom of expression, but rather was de-
signed merely to declare the law as it existed in 1791.34  Ac-

31. KALVEN, supra note 16 at 185.
32. C. PRITCHETT, THE AmERICAN CoNsTITuTIoN 367-69 (1959).
33. C. BECKER, THE DECLARATION OF INDEPENDENCE, Ch. 6 (1942).
34. FREE SPEECH AND THE BOUNDRIES OF POLITICAL PROTEST 3-4 (M.

Summers ed. 1967).
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cording to this theory, the First Amendment was only intended to
eliminate censorship and prior restraint; not to prevent the Con-
gress from legislating in the area of speech or press. The second
school of thought implies that the Amendment

was intended to abolish all prior restraints to displace the
common law precedents of seditious libel, and also to re-
strict the power of Congress to infringe on freedom of
speech and press 5

Finally, the third school of early judicial thought contended that
"freedom of expression may not be infringed under any circum-
stances; only overt actions may be punished. '36

Whatever may have been the intent of the framers of the First
Amendment, it became part of the Constitution in 1791. Only seven
years later, in 1798, the Alien and Sedition Acts were enacted.37

These acts increased the residency requirement necessary for aliens
to become United States citizens from five to fourteen years; made
provision for the arrest of alien subjects of an enemy nation; and
made illegal the publication of "any false, scandalous and malicious
writing or writings against the government of the United States,
or either House of the Congress of the United States, or the Presi-
dent . . . ,,3

Alpheus Mason and William Beaney indicate that the Federal-
ists who supported these laws argued that threats to national se-
curity made curbs on speech absolutely necessary. Preservation of
the Constitution was more important than protection of any one
right it guaranteed.3 9 Of course, as Mason and Beaney note, this
type of argument could be utilized "to justify destruction of all
Constitutional rights, if the rights are attacked one by one."'40

Between the period of enactment of the Alien and Sedition
Laws and 1801, when the Sedition Act expired on its own terms,
there were about 25 arrests and 15 indictments, with ten of those
indictments leading to conviction. The validity of the statute was
upheld by the federal circuits three times while members of the Su-
preme Court were sitting on the circuit bench.4 1 After the expira-
tion of the Alien and Sedition Acts, Congress did not again legis-

35. Id. at 4.
36. Id.
37. Act of June 25, 1798, ch. 54, §§ 1-7, 1 Stat. 566; Act of June 6,

1798, ch. 66, §§ 1-3, 1 Stat. 577. The history of the acts is discussed in Mr.
Justice Jackson's dissent in Beauharnais v. Illinois, 343 U.S. 250, 287 (1952).

38. Act of July 14, 1798, ch. 74, §§ 1-4, 1 Stat. 596.
39. A. MASON & W. BEANEY, THE SUPREME COURT IN A FREE SocIETY

286 (1968).
40. Id.
41. M. FoRKosCH, CONSTITUTIONAL LAW 328 (1969):

1970]



CREIGHTON LAW REVIEW

late in the area of free speech until the First World War. Then, in
1917, the Espionage Act4 2 was passed forbidding the circulation of
untrue statements made with the intention of hindering the effort
of the American military forces. This included attempts to gener-
ate disloyalty in the armed services and to obstruct the recruiting
effort. In interpreting that law, Mr. Justice Holmes' decision in
Schenck v. United States43 stands as a landmark to which the court
appears to have returned in more recent days.4 4 In the course of
the Schenck opinion, Holmes wrote:

We admit that in many places and in ordinary times the
defendants in saying all that was said in the circular
would have been within their constitutional rights. But
the character of every act depends upon the circumstances
in which it is done. The most stringent protection of free
speech would not protect a man in falsely shouting fire in a
theatre and causing a panic. It does not even protect a man
from an injunction against uttering words that may have
all the effect of force. The question in every case is
whether the words used are used in such circumstances and
are of such a nature as to create a clear and present danger
that they will bring about the substantive evils that Con-
gress has a right to prevent. When a nation is at war many
things that might be said in time of peace are such a
hindrance to its effort that their utterance will not be en-
dured so long as men fight and that no Court could regard
them as protected by any constitutional right.4 5

In the same year as Schenck, the Court was also confronted
with the issue of whether the circulation of pamphlets which op-
posed the sending of troops to Russia and urged a strike in the mu-
nitions industry was protected under the First Amendment.4 6 The
Court did not follow the "clear and present danger" doctrine; set-
ting it aside for the time being. Holmes, along with Mr. Justice
Brandeis, issued a famous dissent in which he said:

[W] hen men have realized that time has upset many fight-
ing faiths, they may come to believe even more than they
believe the very foundations of their own conduct that the
ultimate good desired is better reached by free trade in
ideas-that the best test of truth is the power of the
thought to get itself accepted in the competition of the
market, and that truth is the only ground upon which
their wishes safely can be carried out. That at any rate is
the theory of our Constitution. It is an experiment, as all

42. Ch. 30, §§ 1-9, 40 Stat. 217. See also Chafee, Freedom of Speech
in War Time, 32 HARV. L. REV. 932 (1919).

43. 249 U.S. 47 (1919).
44. Brandenburg v. Ohio, 395 U.S. 444 (1969).
45. 249 U.S. at 52.
46. Abrams v. United States, 250 U.S. 616 (1919).

[Vol. 3



PRINCIPLE OF "SPEECH PLUS"

life is an experiment. Every year if not every day we have
to wager our salvation upon some prophecy based upon
imperfect knowledge. While that experiment is part of our
system I think that we should be eternally vigilant against
attempts to check the expression of opinions that we loathe
and believe to be fraught with death, unless they so immi-
nently threaten immediate interference with the lawful
and pressing purposes of the law that an immediate check
is required to save the country. Only the emergency
that makes it immediately dangerous to leave the correc-
tion of evil counsels to time warrants making any excep-
tion to the sweeping command, "Congress shall make no
law ... abridging freedom of speech. '4 7

The year following Schenck, the Court adopted the "bad ten-
dency" test in Pierce v. United States,45 a case in which a Socialist
anti-war pamphlet was held to fall within the prohibitions of the
1917 Espionage Act. According to the doctrine announced in that
case, any expression which has a tendency, or which the legislature
could reasonably believe has a tendency, to lead to substantial evil
could be suppressed, notwithstanding the "sweeping command" of
the First Amendment.

Regarding the "bad tendency" test, Thomas Emerson com-
mented:

The bad tendency test offers virtually no protection to
freedom of expression. In theory, achievement of all other
social values or objectives is preferred to allowing expres-
sion where any apparent conflict between the two exists.
In practice, the doctrine cuts off expression at a very early
point on the road to action; significant opposition to the
government or its policies, for instance, receives no legal
protection.49

Modification of the "clear and present danger" test came of-
ficially in Gitlow v. New York5" in which a New York Statute
proscribing "criminal anarchy" was upheld. The statute prohib-
ited the advocacy, advising, or teaching of the duty, necessity, or
propriety of overthrowing or overturning organized government
by force or violence. In a seven to two decision, Mr. Justice San-
ford spoke for the Court, stating that "[t] he State cannot reason-
bly be required to measure the danger from every such utterance

47. Id. at 630-31.
48. 252 U.S. 239 (1920).
49. EMERSON, supra note 12 at 50.
50. 268 U.S. 652 (1925). Gitlow is historically extremely important

for noting that "liberty" as used in the Fourteenth Amendment "is to be
defined in terms of certain of the specific guarantees of the first eight
amendments of the Constitution." Bartholomew, The 'Gitlow' Doctrine
Down to Date, 50 A.B.A.J. 139 (1964).
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in the nice balance of the jeweler's scale.""' He held that since

a single revolutionary spark may kindle a fire that, smold-
ering for a time, may burst into a sweeping and destruc-
tive conflagration [the State] may, in the exercise of its
judgment, suppress the threatened danger in its incip-
iency.

52

Again, Holmes and Brandeis dissented, urging that the cri-
terion sanctioned in Schenck be applied. Holmes wrote:

It is said that this manifesto was more than a theory, that it
was an incitement. Every idea is an incitement. It offers
itself for belief and if believed it is acted on unless some
other belief outweighs it or some failure of energy stifles
the movement at its birth. The only difference between
the expression of an opinion and an incitement in the nar-
rower sense is the speaker's enthusiasm for the result.53

It seemed clear to Holmes and Brandeis that through the twin as-
saults of Pierce and Gitlow their "clear and present danger" test
was being reduced in stature with the "bad tendency" test being
substituted for it. They needed an opportunity to amplify their
doctrine, an opportunity which came in Whitney v. California.4

Charlotte Anne Whitney was indicted on five counts of violat-
ing the California Criminal Syndicalism Act of 1919.11 She was
convicted on one of the counts charging that she

did then and there unlawfully, wilfully, wrongfully, de-
liberately and feloniously organize and assist in organiz-
ing, and was, is, and knowingly became a member of an or-
ganization, society, group and assemblage of persons or-
ganized and assembled to advocate, teach, aid and abet crim-
inal syndicalism. 56

Again, Mr. Justice Sanford delivered the opinion of the Court main-
taining that the law as applied in the case was not repugnant to
the due process clause as a restraint of the rights of free speech,
assembly, and association.5 7 However, the significance of the
case lies in a concurring opinion by Mr. Justice Brandeis in which
Holmes joined. He said:

Fear of serious injury cannot alone justify suppression of
free speech and assembly. There must be reasonable
ground to believe that the danger apprehended is immi-
nent. There must be reasonable ground to believe that the

51. 268 U.S. at 669.
52. Id.
53. Id. at 673.
54. 274 U.S. 357 (1927).
55. Id. at 359-60.
56. Id. at 360.
57. Id. at 368.
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evil to be prevented is a serious one. In order to support a
finding of clear and present danger it must be shown
either that immediate serious violence was to be expected
or was advocated, or that the past conduct furnished rea-
son to believe that such advocacy was then contemplated.5 8

It is obvious, then, that under the Brandeis-Holmes doctrine a pres-
ent danger must be existent. There is an assumption that the pub-
lic retains sufficient good sense to resist bad counsel when there is
an open opportunity to accept good counsel.

Despite Brandeis' and Holmes' forceful language and eloquent
arguments, the Court did not set aside the "bad tendency" doc-
trine until 1937. Two cases were decided that year which seemed
to expand the First Amendment as announced by Holmes and Bran-
deis. In the first case, De Jonge v. Oregon,59 the defendant was in-
dicted for violation of the criminal syndicalism act of Oregon. That
act proscribed the doctrine which advocates crime, physical vio-
lence , sabotage, or any unlawful acts or methods as a means of ac-
complishing or effecting industrial or political change or revolu-
tion. Specifically, the defendants alleged violation consisted of
assisting in the conduct of a meeting which was called under the
auspices of the Communist Party.60

On its face the indictment in De Jonge seemed remarkably like
that in Whitney. But in De Jonge, the Court held that the holding
of a peaceful meeting, even if conducted under the auspices of the
Communist Party, could be no crime; such a result would violate
the First and Fourteenth Amendments. Mr. Chief Justice Hughes
wrote:

However innocuous the object of the meeting, however
lawful the subjects and tenor of the addresses, however
reasonable and timely the discussion, all those assisting in
the conduct of the meeting would be subject to imprison-
ment as felons if the meeting were held by the Communist
Party.

t . The right of peaceable assembly is a right cognate
to tse of free speech and free press and is equally funda-
mental.

These rights may be abused by using speech or press
or assembly in order to incite to violence and crime. The
people through their legislatures may protect themselves
against that abuse. But the legislative intervention can
find constitutional justification only by dealing with the
abuse. The rights themselves must not be curtailed.

58. Id. at 376.
59. 299 U.S. 353 (1937).
60. Id. at 357. See also Stromberg v. California, 283 U.S. 359 (1931)

in which the Court struck down the conviction of a woman for raising a
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The holding of meetings for peaceable political action
cannot be proscribed. The question . . . is . . . whether
their utterances transcend the bounds of the freedom of
speech which the Constitution protects.6 1

Regarding the relative importance of "free speech" during times of
peril, Hughes stated:

The greater the importance of safeguarding the community
from incitements to the overthrow of our institutions by
force and violence, the more imperative is the need to pre-
serve inviolate the constitutional rights of free speech, free
press and free assembly in order to maintain the oppor-
tunity for free political discussion, to the end that govern-
ment may be responsive to the will of the people and that
changes, if desired, may be obtained by peaceful means.6 2

In the second significant "speech" case decided in 1937, Hern-
don v. Lowry,6 3 the Court through Mr. Justice Roberts' opinion,
held that any attempt to make the solicitation of membership or
mere membership in the Communist Party criminal violated the
right of freedom of speech guaranteed by the First and Fourteenth
Amendments. Justice Roberts stated:

The power of a state to abridge freedom of speech and of
assembly is the exception rather than the rule and the
penalizing even of utterances of a defined character must
find its justification in a reasonable apprehension of danger
to organized government. The judgment of the legisla-
ture is not unfettered. The limitation upon individual
liberty must have appropriate relation to the safety of the
state.

6 4

The Georgia statute under consideration was also struck down as
being "vague and uncertain," a principle which was to be restated
in more than two decades later. 5  Regarding the principle of
"vagueness," Justice Roberts said:

[W] here a statute is so vague and uncertain as to make
criminal an utterance or an act which may be innocently
said or done with no intent to induce resort to violence or
on the other hand may be said or done with a purpose vio-
lently to subvert government, a conviction under such a
law cannot be sustained. 66

red flag on the theory that statutory language prohibiting the display of
an emblem of opposition to government was too broad. Cf. Schneiderman
v. United States, 320 U.S. 118 (1943).

61. 299 U.S. at 362-65.
62. Id. at 365.
63. 301 U.S. 242 (1937).
64. 301 U.S. at 258.
65. Brown v. Louisiana, 383 U.S. 131 (1966).
66. 301 U.S. at 259.
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The standard or principle of interpretation of the First Amend-
ment was in a state of flux during the period of time in which the
cases previously discussed arose. The only certainty was the ab-
sence of absolutes, as indicated in Kovacs v. Cooper67 where the
Court held that the amplified voice may disturb as well as attract.

-In Kovacs, the Court could find no absolute right to employ sound
amplification systems whenever and under whatever conditions an
individual might deem suitable. A permit, the Court held, could be
required just as it could be required, assuming the proper restraints
were present on the limitless discretion of public officials, in the
case of a parade or a public meeting. In Terminiello v. Chicago,"8

decided the same year as Kovacs a city ordinance was struck down
because it was construed by the trial court as permitting conviction
if speech stirred people to anger, invited public dispute, or brought
about a condition of unrest. But, in Terminiello Mr. Justice Jack-
son issued a vigorous dissent in which he said:

This Court has gone far toward accepting the doctrine
that civil liberty means the removal of all restraints from
these crowds and that all local attempts to maintain order
are impairments of the liberty of the citizen. The choice is
not between order and liberty. It is between liberty with
order and anarchy without either. There is danger that,
if the Court does not temper its doctrinaire logic with a
little practical wisdom, it will convert the constitutional
Bill of Rights into a suicide pact.6 9

It should be apparent from the discussion thus far that the
phrase "freedom of speech" cannot be understood in a vacuum.
Whether the issue is the right to speak, the right to meet in order
to speak, or the right to circulate pamphlets, the underlying pur-
pose is to disseminate ideas. Thus, artificial distinctions between
"pure speech" and "speech plus" are useless. As the Court moved
from the "clear and present" danger test, to the "bad tenden-
cy" test to the "clear and probable danger" test, the facts dif-
fered in each case. However, the underlying principle, which

67. 336 U.S. 77 (1949).
68. 337 U.S. 1 (1949).
69. Id. at 37. In Kunz v. New York, 340 U.S. 290 (1951), the Court

said that New York could not vest restraining control over speech in an
administrator where no appropriate standards are present to guide his ac-
tion. Id. at 295. But in Feiner v. New York, 340 U.S. 315 (1951), Mr.
Chief Justice Vinson ruled that the petitioner could be arrested in the
face of an angry crowd since the police were motivated solely by a proper
concern for the preservation of order and protection of the general welfare
and that there was no evidence which could lend color to a claim that
the acts of the police were a cover for suppression of (Feiner's) views and
opinions. Petitioner was thus not arrested for the making or the content
of his speech, but rather the reaction which the speech actually engendered.
Id. at 319-320.

1970]



CREIGHTON LAW REVIEW

needed desperately to be construed with some regard for consis-
tency, did not differentiate among the various factual situations.
Nevertheless, the Court was not ready for application of a consis-
tent rule.

For instance, in Dennis v. United States70 the Court construed
as constitutional the Smith Act of 1940. 71 The Smith Act forbade
advocacy of force to overthrow the government, or membership in
an organization which advocates such action. Mr. Chief Justice
Vinson, in accepting the standard of "gravity of evil," or "clear and
probable danger," noted that:

The situation with which Justices Holmes and Brandeis
were concerned in Gitlow was a comparatively isolated
event bearing little relation in their minds to any substan-
tial threat to the safety of the community. They were not
confronted with any situation comparable to the instant
one-the development of an apparatus designed and dedi-
cated to the overthrow of the Government, in the context
of world crisis after crisis.72

Commenting on Dennis, Marvin Summers explained the decision
as follows:

According to this formula, when the danger of evil that
Congress is trying to prevent is sufficiently serious, such
as violent overthrow of the government, the Justice De-
partment does not have to prove that the danger is immedi-
ate.

73

Dissenting in Dennis, Mr. Justice Black determined the Smith Act
to be a "virulent form of prior censorship of speech and press" and
concluded:

Public opinion being what it now is, few will protest the
conviction of these Communist petitioners. There is hope,
however, that in calmer times, when present pressures,
passions and fears subside, this or some later Court will re-
store the First Amendment liberties to the high preferred
place where they belong in a free society.74

Another case, arising during the "commie scare" period of the
fifties, was American Communications Ass'n. v. Douds 75 wherein
the noncommunist affidavit provision of the Taft-Hartley Act was
questioned. 76 Again writing for the majority, Chief Justice Vinson

70. 341 U.S. 494 (1951).
71. 18 U.S.C. §§ 2385, 2387 (1964).
72. 341 U.S. at 510.
73. FREE SPEECH AND THE BOUNDRIES OF POLITICAL PROTEST 7 (M. Sum-

mers ed. 1967).
74. 341 U.S. at 581. Cf. Scales v. United States, 367 U.S. 203 (1961);

Yates v. United States, 354 U.S. 298 (1957).
75. 339 U.S. 382 (1950).
76. Act of June 23, 1947, Ch. 120, 61 Stat. 136, 146.
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held that Congress "could rationally find that the Communist
Party is not like other political parties in its utilization of positions
of union leadership as means by which to bring about strikes and
other obstructions of commerce . . . . " Vinson wrote:

[L]egitimate attempts to protect the public, not from the
remote possible effects of noxious ideologies, but from pres-
ent excesses of direct, active conduct, are not presump-
tively bad because they interfere with and, in some of its
manifestations, restrain the exercise of First Amendment
rights.

78

He viewed the problem as one of balancing the interests involved.
To Chief Justice Vinson, the problem's solution was one of

weighing the probable effects of the statute upon the free
exercise of the right of speech and assembly against the
congressional determination that political strikes are evils
of conduct which cause substantial harm to interstate com-
merce and that Communists and others identified pose con-
tinuing threats to that public interest when in positions of
union leadership.

79

Emerson has criticized the "balancing test" announced in the
Douds case because it frames the issues "in such a broad and unde-
fined way, is in effect so unstructured, that it can hardly be de-
scribed as a rule of law at all. As a legal doctrine for affording
judicial protection to a system of freedom of expression, it is not
tenable."8 0

V. "SPEECH PLUS"

Thus far, we have seen the necessary link between speech and
assembly. It has been previously suggested that action flowing
from speech, or operating in conjunction with it, may be constitu-
tionally protected. This principle has been announced by the Court
in many of the labor cases dealing with lawful picketing. Of
course, a problem arises in the area of parades and other gather-
ings where the officials of the government forbid or tend to limit
them. Norman Dorsen outlines the difficulty for the protester:

If the law involved says something like this: "The chief of
police may issue parade or public meeting permits at his
discretion," you could probably ignore this law altogether,
but to be on the safe side you should still apply for the per-
mit. If the police chief refuses to give you the permit, then
go out and hold your meeting anyway ... [but] if the law
says . . . "The chief of police must issue permits for pa-

77. 339 U.S. at 391.
78. Id. at 399.
79. Id. at 400.
80. EMERSON, supra note 12 at 53.
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rades or public meetings when requested to do so, but
may consider the time and place of the meeting or pa-
rade," then you must make an initial request, and if that
is denied, the denial may have to be challenged before you
demonstrate.8'

It is apparent from this fine distinction that the civil rights pro-
testor and the sit-in participant may, indeed, proceed at his own
risk. However, as the Court emphasized in Hague v. C.I.O.,2 truly
public facilities may be used for expression of views. In the Hague
case Justice Roberts stated:

Wherever the title of streets and parks may rest, they
have immemorially been held in trust for the use of the pub-
lic, and time out of mind, have been used for purposes of as-
sembly, communicating thoughts between citizens, and dis-
cussing public questions. Such use of the streets and pub-
lic places has, from ancient times, been a part of the privi-
leges, immunities, rights, and liberties of citizens. 83

Roberts pointed out that the privilege to use the streets is not ab-
solute "and must be exercised in subordination to the general com-
fort and convenience . . . but it must not, in the guise of regula-
tion, be abridged or denied."8 4

In Thornhill v. Alabama 5 the defendant was prosecuted under
an Alabama statute prohibiting loitering or picketing near a busi-
ness in order to influence or induce others not to trade or work
there. Writing for an eight to one Court, Mr. Justice Murphy indi-
cated that the statute was invalid, commenting that:

The freedom of speech and of the press guaranteed by the
Constitution embraces at the least the liberty to discuss
publicly and truthfully all matters of public concern with-
out previous restraint or fear of subsequent punishment.8 6

Murphy emphasized that there was no "clear and present danger"
of destruction of life or property in the activities involved.8 7

The Court was confronted with another picketing situation in
Giboney v. Empire Storage & Ice Co.88 There the issue was whether
the union members could picket to prevent an ice seller from deal-

81. N. DORSEN, FRONTIERS OF CIVIL LIBERTIES 162 (1968). Cf. Lovell v.
City of Griffin, 303 U.S. 444 (1938); Poulos v. New Hampshire, 345 U.S.
395 (1953).

82. 307 U.S. 496 (1939).
83. Id. at 515.
84. Id. at 516. Cf. Cantwell v. Connecticut, 310 U.S. 296 (1940); Saia

v. New York, 334 U.S. 558 (1948).
85. 310 U.S. 88 (1940).
86. Id. at 101-02.
87. Id. at 105.
88, 336 U.S. 490 (1949),
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ing with non-union merchants. Mr. Justice Black delivered the
opinion of the Court upholding the ban on the picketing. Justice
Black noted that:

[I]t has never been deemed an abridgment of freedom of
speech or press to make a course of conduct illegal merely
because the conduct was in part initiated, evidenced, or car-
ried out by means of language .... Such an expansive
interpretation of the constitutional guarantees of speech
and press would make it practically impossible ever to en-
force laws against agreements in restraint of trade

",89

Shortly after the decision in Giboney, the Court, in Building
Service Employees Union v. Gazzam,90 again indicated that picket-
ing to force a violation of a valid state policy or law is illegal. Com-
menting on the Gazzam case, Norman Dorsen outlined the difficulty
encountered in applying the decision in that case to a specific fact
situation:

Of course, what is "valid" state policy or law is sometimes
hard to determine in advance. However, a state law or
policy requiring segregation or discrimination is not valid,
and picketing directed against discriminatory practices ex-
ercised by the legal or customary authority of the state is
not illegal.9 1

During the late fifties and early sixties, the sit-in proved to be
an effective tool to challenge local and state law enforcing segrega-
tion. In the cases involving sit-ins, there was action of a nonvio-
lent, but direct, character challenging public policy. However, the
Court was willing to accept the action as constitutionally permissi-
ble.9 2 The same result was reached in many, but not all, of the
cases involving demonstration on public property to protest racial
segregation.9

For instance, Edwards v. South Carolina94 involved the use of
South Carolina state capitol grounds as the location for a demon-
stration by a group of young Negroes protecting racial discrimina-
tion. Instead of complying with an order to disperse, the group
sang the Star Spangled Banner and engaged in what was described
at trial as being "boisterous," "loud," and "flamboyant" conduct.
This conduct led to arrest and conviction for disturbing the peace.

89. Id. at 502.
90. 339 U.S. 532 (1950).
91. DORSEN, supra note 81, at 164.
92. See Hamm v. City of Rock Hill, 379 U.S. 306 (1964); Garner v.

Louisiana, 368 U.S. 157 (1961).
93. The significant exception is Adderley v. Florida, 385 U.S. 39 (1966).
94. 372 U.S. 229 (1963).
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Upon appeal to the United State's Supreme Court, Justice Stewart,
speaking for the Court, held that under the circumstances South
Carolina had infringed upon the demonstrators' rights of free speech,
free assembly, and the freedom to petition the government for a
redress of their grievances. He pointed out:

We do not review in this case criminal convictions resulting
from the even handed application of a precise and nar-
rowly drawn regulatory statute evincing a legislative judg-
ment that certain specific conduct be limited or proscribed.
... These petitioners were convicted of an offense so gen-

eralized as to be, in the words of the South Carolina Su-
preme Court, "not susceptible of exact definition."9 5

He added that the evidence upon which they were convicted
showed "no more than that the opinions which they were peace-
ably expressing were sufficiently opposed to the views of the ma-
jority of the community to attract a crowd and necessitate police
protection." 96

A law penalizing trespassing was at issue in Peterson v. City of
Greenville,97 the first of six cases dealing with so-called sit-ins by
Blacks in southern cities.98 In the Peterson case, petitioners re-
fused to leave a segregated lunch counter and were arrested.
Chief Justice Warren found that the evidence clearly revealed that
the protestors were considered trespassers solely because of their
race. Chief Justice Warren wrote:

When a state agency passes a law compelling persons to
discriminate against other persons because of race, and the
State's criminal processes are employed in a way which
enforces the discrimination mandated by that law, such a
palpable violation of the Fourteenth Amendment cannot
be saved by attempting to separate the mental urges of the
discriminators.9

The Peterson case and others dealing with the questions of state
enforced segregation of public facilities are not directly concerned
with the First Amendment guarantees of speech, assembly, and ac-
tion. They do establish guidelines, however, which delineate the
type of conduct which might be constitutionally protected under
the due process and equal protection clauses of the Fifth and Four-

95. Id. at 236-37.
96. Id. at 237. This is obviously a departure from the conclusion

reached in Feiner v. New York, 340 U.S. 315 (1951).
97. 373 U.S. 244 (1963).
98. The others were Avent v. North Carolina, 373 U.S. 375 (1963);

Gober v. City of Birmingham, 373 U.S. 374 (1963); Shuttlesworth v. City of
Birmingham, 373 U.S. 262 (1963); Wright v. Georgia, 373 U.S. 284 (1963);
and Lombard v. Louisiana, 373 U.S. 267 (1963).

99. 373 U.S. at 248.
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teenth Amendments. They also, and perhaps more importantly,
indicate the outer limits of conduct which could constitute pro-
tected expression. Perhaps the best indication of the Court's at-
titude toward the constitutional limits placed upon the action of
demonstrators is found in Cox v. Louisiana.10 0 There Justice Gold-
berg answered the contention that demonstrators could insist on
the right to cordon off a street or the entry to a public or private
building, prohibiting the passage of those who refused to listen to
them by stating:

We emphatically reject the notion . . . that the First and
Fourteenth Amendments afford the same kind of freedom
to those who would communicate ideas by conduct such as
patrolling, marching, and picketing on streets and high-
ways, as these amendments afford to those who communi-
cate ideas by pure speech.' 0 '

While Goldberg was not saying that all conduct could be protected
under the First Amendment, he was indicating that orderly con-
duct as an adjunct to protest could be. Conversely, reasonable re-
straints, as part of sufficiently narrow legislative enactments could
repress the excesses of action.

That protests occurring inside public buildings would pre-
sent issues to be litigated before the Court was inevitable. Thus,
in Brown v. Louisiana'0 2 the Court reversed a breach of the
peace conviction against five Blacks who conducted a sit-in in
the public library of Clinton, Louisiana. When the librarian asked
them to leave, they refused and were arrested by the sheriff. Mr.
Justice Fortas indicated that the demonstrators were arrested for
asserting their constitutional rights. In a concurring opinion, Mr.
Justice Brennan stated that the statute under which the demon-
strators were arrested "might sweep within its broad scope activi-
ties that are constitutionally protected" such as free speech and
assembly.103

In his vigorous dissent to the opinion in Brown, Mr. Justice
Black charged that the Court was establishing a new constitut-
tional principle which would permit private and nongovernmental
groups to determine how governmental property should be used. 0 4

But the Fortas opinion had not been as generous as Black implied.
Fortas did indicate that the petitioners' conduct need not be con-

100. 379 U.S. 536 (1965).
101. Id. at 555.
102. 383 U.S. 131 (1966).
103. Id. at 146.
104. Id. at 151-52. See Kalven, Upon Rereading Mr. Justice Black on

the First Amendment, 14 U.C.L.A. L. REV. 428 (1967).
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fined to verbal expressions, that their rights extended to
appropriate types of action which certainly include the
right in a peaceable and orderly manner to protest by silent
and reproachful presence, in a place where the protestant
has every right to be, the unconstitutional segregation of
public facilities. 10 5

He cautioned that although the state may regulate the use of public
facilities, "it must do so in a reasonable and nondiscriminatory
manner, equally applicable to all and administered with equality to
all."' 06

The Court was not on the way toward opening all public facili-
ties to demonstrations and protest, however. In Adderley v. Flor-
ida10 7 a divided Court sustained the conviction of petitioners under
a Florida statute which forbade trespass with a malicious and mis-
chievous intent. The petitioners had gone to the local jail to protest
the arrests of other protesting students the preceding day and
were told by the sheriff to leave. When they refused to do so, they
also were arrested. Mr. Justice Black distinguished the Edwards
case, pointing out that state capitol grounds are traditionally open
to the public while jails which are erected for purposes of se-
curity are not. Justice Black stated:

The State, no less than a private owner of property, has
power to preserve the property under its control for the
use to which it is lawfully dedicated . . . . The United
States Constitution does not forbid a State to control the
use of its own property for its own lawful nondiscrimina-
tory purpose.108

Writing for the four dissenters, Mr. Justice Douglas charged that
conventional methods of petition may be closed to many, that:

Those who do not control television and radio, those who
cannot afford to advertise in newspapers or circulate elab-
orate pamphlets may have only a more limited type of ac-
cess to public officials. Their methods should not be con-
demned as tactics of obstruction and harassment as long
as the assembly and petition are peaceable, as these
were. 09

VI. THE NEED FOR A WORKABLE RULE

The necessity for a workable rule outlining the permissible
scope of conduct in the field of "speech plus" is obvious. Legisla-

105. 383 U.S. at 142.
106. Id. at 143.
107. 383 U.S. 39 (1966).
108. 385 U.S. at 47-48.
109. Id. at 50-51.
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tion on both a national and state level has been passed which could
have a direct impact on dissent in American society. One such pro-
vision is incorporated into the Civil Rights Act of 1968.110 Specifi-
cally, it provides for a fine of $10,000 or imprisonment for not more
than five years or both for inciting a riot, organizing, promoting,
participating in or carrying out a riot, for committing any act of
violence in furtherance of a riot, or aiding or abeting in a riot situa-
tion.1 1 ' The definition of riot in the statute incorporates the "clear
and present danger" test which appears to limit the application of
the statute and preclude prosecution under conditions which do not
meet the test.1 1 2 Furthermore, the Congress used language which
indicated that incitement for riot will not include "mere oral or
written advocacy of ideas or expression of belief."' 1 3 And yet the
Act proscribes travel in interstate commerce with the intent of in-
citing, organizing, promoting, or encouraging a riot.1 4

On the state level, the Nebraska Legislature enacted a bill into
law during the 1969 legislative session which is designed to control
riot situations."' 5 Under the law, freedom of expression is recog-
nized but so is the principle that "there must be reasonable limita-
tions on the exercise of that freedom in order to preserve public
order.""16  Included in the law is a provision which can be con-
strued as severely limiting "speech plus":

No person shall willfully refuse or fail to leave the prop-
erty of, or any building or other facility owned, operated,
or controlled by the governing board of any educational
institution upon being requested to do so by the chief ad-
ministrative officer of such institution, or his designee
charged with maintaining order on the campus and in its
facilities, if such person is committing, or threatens to
commit, and the commission is imminent, any act which
unreasonably interferes with or obstructs the lawful
missions, processes, procedures, functions or discipline of
such institution."17

The law states immediately following the above section that noth-
ing "shall be construed to prevent lawful assembly and peaceful
and orderly petition for the redress of grievances."'"18

Several decisions by the Supreme Court of the United States
since 1966 could be read as voiding portions of both the Congres-

110. 18 U.S.C. §§ 2101, 2102 (1968).
111. 18 U.S.C. § 2101 (1968).
112. 18 U.S.C. § 2102 (1968).
113. Id.
114. 18 U.S.C. § 2101 (1968).
115. Act of June 27, 1969, Ch. 212, L.B. 1381.
116. NEB. REV. STAT. § 28-820 (Supp. 1969).
117. NEB. REV. STAT. § 28-831(3) (Supp. 1969).
118. NEB. REV. STAT. § 28-831(4) (Supp. 1969).
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sional and state laws discussed. Brandenburg v. Ohio 19 invali-
dated the Ohio Criminal Syndicalism statute which made unlawful
the advocating of the duty or necessity of violence. In a per curiam
opinion, the Court quoted from Noto v. United States saying

the mere abstract teaching . . .of the moral propriety or
even moral necessity for a resort to force and violence, is
not the same as preparing a group for violent action and
steeling it to such action.1 20

The Court, in specifically overruling the Whitney case, held that a
statute which fails to draw that distinction "impermissibly intrudes
upon the freedoms guaranteed by the First and Fourteenth Amend-
ments.'

21

The Nebraska statute can be successfully challenged on two
grounds. One basis of attack is the broad discretionary powers left
in the hands of school officials, for they make the determination of
whether violence is imminent and whether there is likely to be
committed an act which "unreasonably interferes" with the oper-
ations of the school. In the Court's opinion in Tinker v. Des Moines
School District, 22 Mr. Justice Fortas stated:

[I]n our system, undifferentiated fear or apprehension of
disturbance is not enough to overcome the right to freedom
of expression.

A student's right ... do not embrace merely the
classroom hours. When he is in the cafeteria, or on the
playing field, or on the campus during the authorized
hours, he may express his opinions, even on controversial
subjects . . . if he does so "(without) materially and sub-
stantially interfer[ing] with . . .appropriate discipline in
the operation of the school" and without colliding with
the rights of others. 12 3

Also, cases in the lower federal courts should be examined to
understand the nature of the school environment. For instance, in
Hammond v. South Carolina State College. 4 Judge Hemphill ex-
plained that a school is unlike a hospital or a jail enclosure, but
rather a public place whose dedication to specific uses does not
mean that the constitutional rights of those on the premises are to
be gauged as if the premises were purely private property.

119. 395 U.S. 444 (1969).
120. Id. at 448, quoting from Noto v. United States, 367 U.S. 290, 297-98

(1961).
121. 395 U.S. at 448.
122. 393 U.S. 508 (1969).
123. Id. at 508-12. See Burnside v. Byars, 363 F.2d 744 (5th Cir. 1966).
124. 272 F. Supp. 947 (D.S.C. 1967),
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PRINCIPLE OF "SPEECH PLUS"

VII. SUMMATION

The United States courts have not and are not willing to ac-
cept the notion that all conduct is protected under the First Amend-
ment. As Mr. Chief Justice Warren said in United States v.
O'Brien,125 " [w] e cannot accept the view that an apparently limit-
less variety of conduct can be labelled "speech" whenever the person
engaging in the conduct intends thereby to express an idea."

Since Brandenburg, the "clear and present danger" test is back
in vogue. Despite its severe limitations1 26 Holmes' prevision ap-
pears to be prevailing. The standard in the test can certainly ac-
commodate a wide range of discussion and dissent on the critical
issues of the 1970's. In addition, dissent and protest are more fre-
quently taking the form of "speech plus." Action, coupled with the
expression of ideas, has become something of a norm. In Williams
v. Wallace,127 Judge Frank Johnson viewed the question of "speech
plus" as follows in allowing the march from Selma to Montgomery:

[T]he extent of the right to assemble, demonstrate and
march peaceably along the highways and streets in an or-
derly manner should be commensurate with the enormity
of the wrongs that are being protested and petitioned
against.

28

If the Court can apply the wisdom of Judge Johnson in the myriad
of cases which are bound to arise in the future, the ideal of open
conflict of ideas can, indeed, be accommodated.

125. 391 U.S. 367, 376 (1968). Cf. Street v. New York, 394 U.S. 576
(1969), where the Court held that a flag burner could not be convicted for
his speech, even if it was excited exhortation.

126. See EMERSON, supra note 12, at 51-52, wherein he suggests that
"to permit the state to cut off expression as soon as it comes close to
being effective is essentially to allow only abstract or innocuous ex-
pression." He also indicts the test for being excessively vague, for de-
manding factual judgments of the court which are impossible to make
through judicial procedures and for being inapplicable to restrictions other
than those arising out of criminal or similar sanctions. See also McKay,
The Preference for Freedom, 34 N.Y.U. L. REv. 1182, 1203-12 (1959) for a
collection of literature on the "clear and present danger" test. Compare
Justice Douglas' indictment of the test in Brandenburg, 395 U.S. at 450-57.

127. 240 F. Supp. 100 (M.D. Ala. 1965).
128. Id. at 106.
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