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INTRODUCTION 

Volume 9 Issue 2 of the Creighton International and Comparative Law Journal presents a 

compilation of articles covering a diverse array of internationally significant subject matter. The 

featured articles discuss the legal challenges undocumented migrants face when attempting to 

access the national health care systems of various European countries, as well as the obligation 

states have to implement a comprehensive Transitional Justice strategy in the wake of pronounced 

human rights violations. The issue also features a tremendous student article which compares the 

separate legal tracts taken by Canada and the United States to legalize same-sex marriage, 

highlighting the differing consequences flowing from the path selected by each nation.   

As the legal frameworks of varying nations and cultures collide, the pursuit of knowledge 

and understanding becomes ever more important. An open discussion of the issues faced today, 

both at home and internationally, will be instrumental in shaping the world of tomorrow. We hope 

to add to this discussion by providing a platform for presenting pertinent issues and questions that 

cut across national and cultural lines.     

I would like to express my gratitude to the board of editors, staff, authors, and our faculty 

advisor Raneta Lawson Mack. I applaud all of their hard work, which was instrumental in 

assembling this issue. This publication was made possible by their great rigor and care, and so I 

thank each of them for their pronounced efforts.  

 

 –Austin Graves, Editor-in-Chief, Creighton International and Comparative Law Journal 
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Between Law and Reality: A Comparison on Access to Health Care 

for Undocumented Migrants in France, Italy and Switzerland 

By: Marta Gionco∗ 

ABSTRACT: 

Undocumented migrants often suffer from poor living conditions and face many challenges in 

receiving access to health care. Reacting to this, France, Italy and Switzerland implemented 

different provisions aimed at granting access to the national health system for undocumented 

migrants living in the country. These systems differ significantly depending on the type of national 

health care system, the financing method and whether or not a separate scheme for undocumented 

migrants exists. This article analyses the laws and practices in these countries in light of the human 

rights principle of accessibility, and its elements of non-discrimination, physical accessibility, 

economic affordability, and information accessibility. Through this comparative analysis, the 

article evaluates the impact of different solutions on the respect of the human right to health care, 

identifies the main obstacles to the effective implementation of the principle of accessibility, and 

proposes policy recommendations for the full implementation of the right to health care. The article 

concludes in favour of the adoption of a human-rights approach in order to bridge the gap between 

law and reality.  

A menudo, los migrantes indocumentados se enfrentan a malas condiciones de vida y a diversos 

desafíos que limitan su acceso a la atención médica. Para resolver este problema, Francia, Italia 

y Suiza han adoptado diferentes disposiciones legales destinadas a permitir acceso al sistema 

nacional de salud para migrantes indocumentados que viven en el país. Estos sistemas cambian 

considerablemente según el tipo de sistema nacional de salud, el método de financiación y si está 

previsto un sistema alternativo para los migrantes indocumentados. El objetivo de este artículo es 

                                                      
∗  Human Rights Officer at the World Organization Against Torture; former consultant at the 

International Labour Organization; LLM cum laude at the University of Turin, Italy (laurea 

magistrale) and MSc “Migration, Mobility and Development” Distinction Classification at the 

School of Oriental and African Studies, London <marta.gionco@gmail.com>.The author 

wishes to thank her family, Sebastian and all her friends for their invaluable support.  
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realizar un análisis comparativo, bajo un enfoque de derechos humanos, sobre las disposiciones 

legales y las practicas reales, a la luz del principio de accesibilidad y de los elementos de no 

discriminación, accesibilidad física, económica y de las informaciones. A través de este análisis 

comparativo, el artículo evalúa el impacto de diferentes soluciones referente al respeto hacia el 

derecho humano sobre cuidado de la salud; identifica los principales obstáculos para la efectiva 

implementación del principio de accesibilidad, y propone recomendaciones políticas para la plena 

implementación del cuidado de la salud. El artículo concluye en favor de la adopción de un 

enfoque de derechos humanos para disminuir paulatinamente la brecha entre derecho y realidad. 

1. INTRODUCTION  

The recent increase in the influx of migrants in the European Union, and the consequential 

increase of the number of migrants in an irregular situation, has been accompanied by growing 

concerns regarding the respect of their human rights, as well as claims of financial and 

demographic overburden of national social security systems. On the one hand, Norman in the 

Lancet contends that “access to health care throughout European countries is increasingly being 

used as a weapon in immigration control”, and that the European countries “[make] a farce of the 

UN conventions that they have all ratified.”1 On the other hand, immigration is accused of being 

at the roots of the lowering of wages and of the “destabilization of our society and its balances.”2 

Undocumented migrants are particularly vulnerable to human rights violations, and often 

suffer from the consequences of poor and precarious living conditions which entails a negative 

impact on their health situation. Despite what has been called the “healthy migrant effect,”3 

meaning that usually international journeys are undertaken by the healthiest and youngest share of 

the population, the level of health care in the country of destination is often negatively affected by 

factors including the lack of preventive health care in the country of origin, experiences of violence 

                                                      
1 Norman Pogson, Access to health care for undocumented migrants in Europe, 370 THE LANCET 

2070, 2070 (2007). 
2 Front National, Stopper l'immigration, renforcer l'identité française,  

http://www.frontnational.com/le-projet-de-marine-le-pen/autorite-de-letat/immigration/ (last 

visited December 2017). 
3 Paola Pace & Sam Shapiro, Migration and the Right to Health in Europe, INT’L ORG. FOR 

MIGRATION 6 (2009), http://www.migrant-health-

europe.org/files/Right%20to%20Health_Background%20Paper.pdf. 
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during the journey and their housing and working conditions in the country of destination.4  With 

regard to the latter, the majors factors of vulnerability include unheated and overcrowded 

accommodation5, non-respect of the labor standards on occupational safety and health and 

consequent high incidence of work accidents, feeling of precariousness and instability and, lastly, 

the impossibility or unwillingness to refer to the national health care system, which will be object 

of analysis in the following paragraphs.6 Many undocumented migrants suffer from mental issues, 

in particular the Chronic and Multiple Stress Syndrome (so-called Ulysses syndrome)7 and other 

forms of anxiety and depression connected to the sense of precariousness and the fear of being 

                                                      
4 Amet Suess et al., The right of access to health care for undocumented migrants: a revision of 

comparative analysis in the European context, 24 EUR. J. OF PUB. HEALTH 712, 717 (2014). 
5 As underlined by the theory of “interdependence of rights”, different social rights have a strong 

influence on each other, which can be either positive or negative in different situations. For 

instance, when the right to housing and to decent living conditions, including safe and drinkable 

water, is not respected, this can have a negative impact on the right to health care. See Luca 

Bicocchi & Michele LeVoy, UNDOCUMENTED CHILDREN IN EUROPE: INVISIBLE VICTIMS OF 

IMMIGRATION RESTRICTIONS, 9, 66-69 (PICUM, 2009).  
6 María José Peiro & Roumyana Benedict, Developing a Public Health Workforce to Address 

Migrant Health Needs in Europe, Int’l Org. for Migration 7 (2009), http://www.migrant-health-

europe.org/files/Capacity%20Building%20in%20Healthcare_Background%20Paper(2).pdf; 

PICUM, Health Care in NowHereLand, Improving services for undocumented migrants in the 

EU, Workpackage No. 6: The Voice of Undocumented Migrants. Undocumented Migrants’ 

Heatlh Needs and Strategies to Access Health Care in 17 EU countries. Summary Report. 4,6 

(June 2010)[hereinafter PICUM, Workpackage No. 6], 

https://webgate.ec.europa.eu/chafea_pdb/assets/files/pdb/2006333/2006333_d07-

19_oth_en_ps.pdf; S. S. Willen, Migration, “illegality,” and health: Mapping embodied 

vulnerability and debating health-related deservingness, 74 Soc. Sci. & Med. 805, 805-06 

(2012); Heide Castañeda, Im/migration and health: conceptual, methodological, and theoretical 

propositions for applied anthropology, 34 NAPA Bulletin 6, 9 (2010); James Quesada, Special 

Issue Part II: Illegalization and Embodied Vulnerability in Health, 74 Soc. Sci. & Med. 894, 

894-96 (2012); Mónica Ruiz-Casares et al., Right and access to healthcare for undocumented 

children: Addressing the gap between international conventions and disparate implementations 

in North America and Europe, 70 Soc. Sci. & Med. 329, 329-30 (2010); Carolyn Sargent & 

Stéphanie Larchanché, Transnational Migration and Global Health: The Production and 

Management of Risk, Illness, and Access to Care, 40 Ann. Rev. of Anthropology 345, 346-47 

(2011); Hans Wolff et al., Healthcare and illegality: a survey of undocumented pregnant 

immigrants in Geneva, 60 Soc. Sci. & Med. 2149, 2152-53 (2005). 
7 PICUM, Workpackage No. 6, supra note 6, at 3-4.  

http://www.migrant-health-europe.org/files/Capacity%20Building%20in%20Healthcare_Background%20Paper(2).pdf
http://www.migrant-health-europe.org/files/Capacity%20Building%20in%20Healthcare_Background%20Paper(2).pdf
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deported, as well as chronic and infectious diseases and dental problems.8 Additionally, many 

undocumented migrants work in the informal economy, and are thus often excluded from basic 

social rights including sickness benefit. Moreover, their unstable legal position leads to the fear of 

losing their job in case of prolonged absence, and further limits their possibility to see a doctor or 

spend time at home to recover from illness.9 Lastly, Médicins du Monde (Doctors of the World) 

remarked how the European economic crisis further endangered undocumented migrants’ health 

conditions, as it generated a vicious circle in which worsened living conditions led to higher needs 

in terms of health care, whose higher costs could not be sustained by the migrants due to the 

impaired economic situation.10  

While achieving certainty on the number is a close-to-impossible mission, recent official 

estimates fluctuate between five and eight million11 and two to four million12 of undocumented 

migrants in Europe. According to Article 5 of the International Convention on the Protection of 

the Rights of All Migrant Workers and Members of Their Families, “undocumented migrants” are 

those who do not comply with the national legislation and international agreements concerning the 

entrance, stay and employment in the host State. Depending on the national legislation, they may 

become so because they enter a country irregularly, or because they remain in the country after the 

expiration of their visa or after their asylum application has been refused.13 While undocumented 

                                                      
8 Plate-forme nationale pour les soins de santé aux sans-papiers, Accès aux soins des populations 

vulnérables en Suisse. Situation et recommandations 2014, 20-22 (November 2014), 

http://web.pointdeau-lausanne.ch/incl/plateforme_nationale_nov_2014.pdf. 
9 PICUM, Workpackage No. 6, supra note 6, at 4. 
10 Dr. Pierre Chauvin & Nathalie Simonnot, Access to Health Care for Vulnerable Groups in the 

European Union in 2012. An Overview of the Condition of Persons Excluded from Health Care 

Systems in the EU, 2-3 (Paris, Médicins du Monde, 2012); Suess et al., supra note 4, at 712-720. 
11 OECD, International Migration Outlook 2012 (2012), http://www.npdata.be/BuG/165-NV-A-

migratie/0ECD-Migration-Outlook-2012.pdf; OECD, International Migration Outlook 2007 

(2007),  

www.oecdilibrary.org/social-issues-migration-health/international-migration-outlook-

2007_migr_outlook-2007-en. 
12 Thanos Maroukis; ELIAMEP, Undocumented Migration: Counting the Uncountable. Data 

and Trends Across Europe, CLANDESTINO (Nov. 19, 2010), clandestino.eliamep.gr. 
13 Carin Björngren Cuadra & Sandro Cattacin, Policies on Health Care for Undocumented 

Migrants in the EU27 and Switzerland: Towards a Comparative Framework, SE - 205 06 

Malmö, Sweden Health Care in NowHereLand, 5 (2001), 

www.academia.edu/2384263/Cuadra_Carin_Bj%C3%B6rngren_and_Sandro_Cattacin._2011._P

olicies_on_Health_Care_for_Undocumented_Migrants_in_the_EU27_and_Switzerland_Toward

s_a_Comparative_Framework._Malm%C3%B6_Nowhereland_Project?auto=download. 
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migrants vary broadly with regard to age, country of origin, social and economic integration, living 

conditions and genders, a large portion are between 20 and 40 years old, and live in poor housing 

conditions, having insecure and instable economic resources.14 

This article aims to analyze the possible responses to the problem of ensuring access to 

health care for undocumented migrants in Europe, through the comparative study of the French, 

Italian and Swiss systems, which provide undocumented migrants with access to health care 

beyond emergency. The selection of the countries has been guided by the twofold purpose of 

assessing solutions from a broad spectrum of different health care systems and comparing the 

obstacles arising in countries whose legal frameworks recognize to a wide extent the right to health 

care for undocumented migrants. While the Italian health care system is based on universal 

coverage and is financed through universal taxation, the French and Swiss systems are mainly 

insurance-based. In Switzerland, undocumented migrants can register with the national health 

insurance under the same conditions as citizens, upon payment of the insurance fees, while in Italy 

and France migrants have access to treatments free of charge through a separate channel distinct 

from the one available for the rest of the population. Despite these differences, common challenges 

hinder effective access to health care for migrants in an irregular situation, and in all these countries 

undocumented migrants’ human right to health care is not fully respected.  

Firstly, the article will analyze the international human rights framework on the right to 

health care, and its application to undocumented migrants. In particular, it will focus on the General 

Comment No. 14 of the Committee on Economic, Social and Cultural Rights, which sets the 

principles of availability, accessibility, acceptability and quality. Secondly, it will examine how 

undocumented migrants’ right to health care is addressed at the European level, under instruments 

adopted by both the European Union and the Council of Europe, and it will present a brief review 

of the literature available on the right to health care for undocumented migrants in Europe. Thirdly, 

the national legal frameworks in France, Italy and Switzerland will be presented, with the purpose 

of comparing different solutions in terms of levels of entitlement, financing system and means of 

                                                      
14 C. Wyssmüller & D. Efionayi-Mäder, Undocumented Migrants’ Needs and Strategies to 

Access 

Health Care in Switzerland & Practices of Health Care Provision, in HEALTH CARE FOR 

UNDOCUMENTED MIGRANTS IN SWITZERLAND. POLICIES – PEOPLE – PRACTICES 37, 42-43 

(University of Neuchâtel; Vienna, 2011). 
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implementation. Lastly, these laws, as well as their practical implementation, will be analyzed in 

the light of the human rights principle of accessibility, and its sub-elements of non-discrimination, 

physical accessibility, economic affordability, and information accessibility.  

Through this comparative analysis, the article aims at evaluating the impact of different 

solutions on the respect of the human rights to health care, and at identifying the main obstacles to 

the effective implementation of the principle of accessibility. In conclusion, four main policy 

recommendations are suggested: the adoption of legal provisions granting access to health care to 

undocumented migrants and implemented equally and effectively throughout the nation; the 

creation of a safe environment in which migrants can access public services without fearing 

identification or deportation; the economic affordability of the system, which includes the adoption 

of measures granting fees reductions for those in need,  and the promotion of information and 

awareness campaigns among health personnel, immigration authorities and migrants themselves.  

2. THE HUMAN RIGHT TO HEALTH CARE AND THE PRINCIPLES OF 

AVAILABILITY, ACCESSIBILITY, ACCEPTABILITY AND QUALITY 

Enshrined in several binding and non-binding international instruments,15 access to health 

care is a fundamental human right to which every person is entitled independent of his or her 

                                                      
15 The Convention on the Rights of the Child (CRC) grants all children “the enjoyment of the 

highest attainable standard of health.” Convention on the Rights of the Child, art. 24, November 

20, 1989, 1577 U.N.T.S. 3; The Convention on the Elimination of All Forms of Discrimination 

against Women (CEDAW) prohibit any form of discrimination in any field including health care 

with regard to gender. Convention on the Elimination of All Forms of Discrimination against 

Women, art. 12, December 18, 1979, 1249 U.N.T.S. 13; The International Convention on the 

Elimination of All Forms of Racial Discrimination (CERD) prohibit any form of discrimination 

in any field of public life including health care with regard to race, color, descent, or national or 

ethnic origin. International Convention on the Elimination of All Forms of Racial 

Discrimination, art. 5, December 21, 1965, 660 U.N.T.S. 195; With specific regard to migrants’ 

rights, the International Convention on the Protection of the Rights of All Migrant Workers and 

Members of Their Families (ICRMW) affirms the right for all migrants, included undocumented 

ones, to receive health care “urgently required for the preservation of their life or the avoidance 

of irreparable harm to their health on the basis of equality of treatment with nationals of the State 

concerned.” International Convention on the Protection of the Rights of All Migrant Workers 

and Members of Their Families, art. 28, December 18, 1990, 220 U.N.T.S. 3; Lastly, within the 

framework of the International Labour Organization, whose Preamble to its Constitution includes 

the protection of “the interests of workers when employed in countries other than their own”, the 

Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143) includes 

undocumented migrants in its of application, granting equality of treatment in respect of social 
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administrative status. According to Article 25 of the Universal Declaration of Human Rights, 

“[e]veryone has the right to a standard of living adequate for the health and well-being of himself 

and of his family, including food, clothing, housing and medical care […].”16 On a similar tone, 

article 12 of the International Covenant on Economic, Social and Cultural Rights imposes on its 

State parties (166 as of January 2018 including all the European Union member States and 

Switzerland17) the duty to “recognize the right of everyone to the enjoyment of the highest 

attainable standard of physical and mental health.” 18 

The International Covenant on Economic, Social and Cultural Rights lays down the 

obligation of the State members to respect, protect and fulfill the human right to health care, which 

includes the negative obligation to not interfere with enjoyment of this right, the positive obligation 

of preventing any interference from third parties, and the positive obligation to adopt appropriated 

legislative, administrative, financial and social measures to fully realize this right.19 In its General 

Comment No. 14 on the Right to the Highest Attainable Standard of Health (Art. 12), the 

Committee on Economic, Social and Cultural Rights elaborated four “interrelated and essential 

elements”20 which compose the right to health care. These elements are its availability, 

accessibility, acceptability and quality. Firstly, the element of availability refers to the physical 

presence of the health care facilities, goods and services in sufficient quantity, including “the 

underlying determinants of health, such as safe and potable drinking water and adequate sanitation 

                                                      

security rights (including health care) arising out of past employment in the receiving 

country. Convention No. 143 Migrant Workers (Supplementary Provisions), art. 9(1), General 

Conference of the International Labour Organization, 60th Sess., adopted June 24, 1975 (ratified 

by 23 countries). 
16 G.A. Res. 217 (III) A, Art. 25, Universal Declaration of Human Rights (UDHR), (Dec. 10, 

1948). (emphasis added). 
17 United Nations Human Rights Office of the High 

Commissioner, http://indicators.ohchr.org/ (last visited Jan. 23, 2018). 
18 International Covenant on Economic, Social and Cultural Rights (ICESCR), art. 12, 

December16, 1966, 993 U.N.T.S. 3. (emphasis added). 
19 CESCR (General Comment No. 14 on The Right to the Highest Attainable Standard of Health 

– Article 12) August 11, 2000, UN Doc, E/C.12/2000/4, ¶ 33 [hereinafter General Comment No. 

14]; See generally CESCR (General Comment No. 3 on the Nature of States Parties' Obligations 

- Art. 2, Para. 1, of the Covenant) December 14, 1990, UN Doc, E/1991/23 [hereinafter General 

Common No. 3]. 
20 General Comment No. 14, supra note 19, at ¶ 12. 

http://indicators.ohchr.org/
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facilities, access to drinking water and adequate sanitation.”21 Secondly, the accessibility of the 

service refers to the respect of the principle of non-discrimination of all persons within the 

jurisdiction of the State, and includes four dimensions: non-discrimination, physical accessibility, 

economic accessibility and information accessibility. Thirdly, the acceptability of the service 

refers to the respect of medical ethics and of the culture of the beneficiaries, as well as the principle 

of confidentiality. Lastly, the quality of the facilities and services mean that “goods and services 

must also be scientifically and medically appropriate,”22 and includes medical skills and adequate 

sanitation. According to the Committee, the application of these elements is dependent on the 

particular conditions implemented by each State, and, due to their intercorrelation, the full right of 

health care can be attained only upon fulfilment of all of these criteria.   

The elements of availability, acceptability and quality mainly refer to the general health 

system implemented at the State level, which needs to be organized and financed adequately in 

order to ensure that facilities, goods and services are sufficiently available, ethically appropriate 

and of high quality standards. The fulfilment of these criteria generally refers to the financial means 

and the structure of the national services, and thus affects migrants and non-migrants on an equal 

level. On the opposite, the criterion of accessibility explicitly includes the respect of the principle 

of non-discrimination, and therefore refers to the equal treatment of all persons within the 

jurisdiction of the State, and the fulfilment of the obligation to refrain “from denying or limiting 

equal access for all persons, including […] asylum-seekers and illegal immigrants, to preventive, 

curative and palliative health services.”23 Hence, in this article the level of access to health care 

for undocumented migrants as compared to documented migrants and national citizens will be 

analyzed in the light of the principle of accessibility, and in particular through the lenses of its sub-

elements of non-discrimination, physical accessibility, economic accessibility and information 

accessibility. 

3. THE RIGHT TO HEALTH CARE FOR UNDOCUMENTED MIGRANTS IN EUROPE: 

VAGUE EUROPEAN STANDARDS AND VARIEGATED NATIONAL SOLUTIONS 

The Charter of Fundamental Rights of the European Union, which became legally binding 

following the ratification of the Treaty of Lisbon, in 2009, states that “[e]veryone has the right of 

                                                      
21 General Comment No. 14, supra note 19, at ¶ 12(a). 
22 General Comment No. 14, supra note 19, at ¶ 12(d). 
23 General Comment No. 14, supra note 19, at ¶ 34. 
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access to preventive health care and the right to benefit from medical treatment under the 

conditions established by national laws and practices.”24 With regard to undocumented migrants, 

the European Parliament resolution of 8 March 2011 on Reducing Health Inequalities in the EU,25 

recommends that States ensure equitable access to health care for “most vulnerable groups, 

including undocumented migrants,” and “assess the feasibility of supporting healthcare for 

irregular migrants by providing a definition based on common principles for basic elements of 

healthcare as defined in their national legislation.” The resolution further acknowledges the impact 

of socio-economic inequalities on effective access to health-care, and calls on States to “press 

ahead with their efforts … on the basis of the universal values of human dignity, freedom, equality 

and solidarity.”26 Despite the importance of these steps, there has been hitherto no European 

Directive establishing minimum rights standards for undocumented migrants, except as regards 

the situation of undocumented migrants who have been identified by the authorities and who are 

either in detention centers or have been granted a leave of seven to thirty days prior to voluntary 

departure. In only those situations, the Return Directive grants the right to emergency health care 

and essential treatment of illnesses, and requires the States to take into consideration the particular 

causes of vulnerability.27 The insufficient commitment, or lack of political will, to undertake 

effective measures enhancing undocumented migrants’ rights is demonstrated by a recent 

Communication of the European Commission, which commented on the lack of ratification of the 

International Convention on the Protection of the Rights of All Migrant Workers and Members of 

their Families among the European Union countries affirming that “[t]he insufficient distinction 

                                                      
24 Consolidated Version of the Treaty on European Union art. 6(1), May 9, 2008, 2008 O.J. (C 

115) 19. (emphasis added).  
25 European Parliament resolution of March 2011 on reducing health inequalities in the EU 

(2010/2089(INI)), Eur. Parl. Doc. P7_TA (2011)0081 ¶ 4-6 (2011).  
26 Id. at ¶ 4.  
27 Directive 2008/115/ECL of the European Parliament and of the Council of Dec. 16, 2008 on 

common standards and procedures in Member States for returning illegally staying third-country 

nationals (Return Directive), December 16, 2008, 2008/115/ECL 348/98, Art. 14(1)(b) & (1)(d), 

Art. 16(3).  
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in the Convention between the economic and social rights of regular and irregular migrant workers 

is not in line with national and EU policies, and has therefore become a fundamental obstacle.”28 

Under the framework of the Council of Europe, the Resolution 1509 (2006) on Human 

Rights of Irregular Migrants has gone beyond the right to emergency health care, encouraging 

states to “seek to provide more holistic health care, taking into account, in particular, the specific 

needs of vulnerable groups such as children, disabled persons, pregnant women and the elderly.”29 

Moreover, Article 13 of the European Social Charter requires that the States ensure that affordable 

assistance and health care is provided to all destitute persons,30 and that should ensure equal 

treatment between their nationals and nationals of other state parties.31 Even though this last 

provision refers only to documented migrants, the European Committee for Social Rights stated 

that any denial of emergency care to migrants, including those in an irregular situation, should be 

considered contrary to Article 13(4) of the Charter.32 Lastly, in 2011, the Committee of Ministers 

of the Council of Europe adopted a Recommendation on mobility, migration and access to health 

care,33 based, among others, on the contributions of international NGOs working with 

undocumented migrants and explicitly affirming the need to pay special attention to the entitlement 

to health services of migrants in an irregular situation.34 

                                                      
28 European Commission (Communication) May 21, 2013, Maximising the Development Impact 

of Migration: The EU contribution for the UN High-level Dialogue and next steps towards 

broadening the development-migration nexus, Brussels, 21.5.2013 COM (2013) 292, §3.1. 
29 Council of Europe Resolution on Human Rights of Irregular Migrants, June 27, 2006, 

Res.1509 (2006) Doc. 10924; Art. 13(2). 
30 See Id. at Art. 13(1) & (3). (emphasis added) 
31 See Id. at Art. 13(4). 
32 International Federation of Human Rights Leagues (FIDH) v. France (decision on the merits), 

Complaint No. 14/2003, Council of Europe: European Committee of Social Rights, 8 September 

2004, available at: http://www.refworld.org/cases,COEECSR,4fe9d0352.html [accessed 13 

February 2018]. 
33 Committee of Ministers (Recommendation) November 16, 2011, Recommendation of the 

Committee of Ministers to Member States on Mobility, Migration, and Access to Health Care, 

CM/Rec (2011) 13. 
34 Id. at art. 8(d). In particular, this Recommendation sets policy guidelines on the collection of 

migration health data, on the provision of adequate entitlements, and on the organization of 

accessible, high-quality services. Among the measures recommended to the States, particularly 

relevant in the framework on access to health care for undocumented migrants, is the prohibition 

of requesting health care providers to inform the migration authorities, as well as the promotion 
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At the national level, European Union member states adopted, in the last decades of the 

20th century, a series of measures conferring a diverse range of rights to undocumented migrants, 

varying from ensuring access to emergency care upon payment of full costs to granting access free 

of charge to primary and secondary treatments.35 These different policies have been object of 

different comparative analyses since 2000, and in particular from 2009 onwards, which aimed to 

classify the countries in different categories according to the level of access to health care to which 

undocumented migrants are entitled.36 Between 2009 and 2012 alone, 27 comparative studies were 

written on this topic,37 evidencing great differences among European countries.  

These studies highlight that all European countries grant undocumented migrants access to 

emergency health care; however, in some countries the payment of the full costs of the treatment 

is imposed on the migrants themselves, who normally cannot afford them.38 Moreover, the concept 

of emergency is often not exhaustively defined, which leads to risk of discretionary interpretations 

or inequality among regions or municipalities.39 Besides emergency care, the level of access to 

health care has been analyzed by asking three technical questions: which subcategories of 

undocumented migrants are covered, which type of services are included and who pays for the 

                                                      

of knowledge among migrants and measures overcoming language barriers and improving the 

adaptation of health services to the cultural and social needs of migrants. 
35 After the second world war, the migration flow in Europe was characterized by the orientation 

towards the labour market needs, which led to the idea of “selecting” healthy workers who would 

contribute to the national economy for a limited period before returning to the home country, and 

to the total absence of integration policies. Following the economic crisis in the 1970s, raising 

unemployment, the prolonged stay of many migrants entered through short-term programs, as 

well as the arrival of families or the birth of children in the host countries, lead to a different 

framework in which need for integration programs and the inclusion in the health system became 

quickly evident. P. Bollini, Health for Immigrants and Refugees in the 1990s: A Comparative 

Study in Seven Receiving Countries, 6 INNOVATION: THE EUROPEAN J. OF SOCIAL SCI. RES. 101, 

101-10 (1993); S. Cattacin, et al., Politique de migration et politique de santé en Europe. Des 

normes aux pratiques.7 (Geneva, Eris, 2009). 
36  Aniek Woodward et al., Health and Access to Care for Undocumented Migrants Living in the 

European Union: A Scoping Review, 27 Health Pol’y Plan 818, 822 (2014).  
37 Suess et al., supra note 4, at 821-22.  
38 Migrants in an irregular situation: access to healthcare in 10 European Union Member States, 

at 12-16 (2011), https://fra.europa.eu/sites/default/files/fra_uploads/1925-FRA-2011-

fundamental-rights-for-irregular-migrants-healthcare_EN.pdf. 
39 PICUM, Workpackage No. 6, supra note. 6, at 8; PICUM, Access to Health Care for 

Undocumented Migrants in Europe 8 (Brussels, PICUM, 2007). 

https://fra.europa.eu/sites/default/files/fra_uploads/1925-FRA-2011-fundamental-rights-for-irregular-migrants-healthcare_EN.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/1925-FRA-2011-fundamental-rights-for-irregular-migrants-healthcare_EN.pdf
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services.40 In order to provide an answer, different factors should be taken into consideration: the 

financing system, the coverage envisaged by the national health care system, the level of cost-

sharing and the basis of entitlement. Accordingly, European countries have been classified in three 

clusters: countries where there is no access to health care, countries granting minimum access to 

health care, and countries granting full access to health care for undocumented migrants.41 These 

three cluster, as suggested by PICUM, reflect different levels of interrelation between migration 

policies and health policies: in the first group, there is a strict connection between access to health 

and migration policies, and therefore access to health care is severely limited for those who do not 

comply with immigration rules; in the second, there is a certain link between the level of social 

intervention and the administrative status of the individual, which leads to different degrees of 

differentiation between nationals and non-nationals; lastly, in the third one there is complete 

independence of migration and health policies, as human right values are considered to have 

autonomy with respect to migration policy.42 

The three countries which will be analyzed in this article, France, Italy and Switzerland, 

have been almost unanimously included in the cluster granting the highest access to health care 

for undocumented migrants, and where therefore migration and health policies have a quite strong 

degree of autonomy. Moreover, these three countries are representative of the widest spectrum of 

answers to the three technical questions presented above, as the Italian system is tax-based and 

aims at universal coverage, the French system collects contributions through the local government 

and Switzerland operates through privatized and canton-based social insurance funds.43 The 

following section will study in more detail the national systems of these three countries, analyzing 

the conditions of entitlement, the services included and the financing provisions.  

                                                      
40 Bradford H. Gray & Ewout van Ginneken, Health Care for Undocumented Migrants: 

European Approaches, 33 The Commonwealth Fund 1, 1, 3, Dec. 2012. 
41 C.B. Cuadra, Right of Access to Health Care for Undocumented Migrants in EU: A 

Comparative Study of National Policies, 22 EUROPEAN JOURNAL OF PUBLIC HEALTH 267, 268-69 

(2011).  
42 Cattacin et al., supra note 35, at 10. 
43 According to Cuadra’s study, there is no direct relation between the financing system adopted 

by a state and the different level of degree of access to health care. The author suggests, as an 

alternative explanation, that one of the reasons for which some European countries grant a higher 

level of health protection for undocumented migrants can be the relationship between the welfare 

state and the labor market economy, and the relationship between formal and informal economy. 

Cuadra, supra note 41, at 268-70. 
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4. THE NATIONAL LEGISLATIVE FRAMEWORK: ENTITLEMENTS, COSTS AND 

CONDITIONS 

4.1. FRANCE  

In France, the Preamble of the 1948 Constitution, integrated by the 1958 Constitution,44 

grants to everyone the protection of health (Elle garantit à tous, notamment à l'enfant, à la mère et 

aux vieux travailleurs, la protection de la santé).45 Historically, the principle of universal health 

coverage has been first introduced in 1999 through Law 641 of 1999,46 which instituted the CMU 

(Couverture Maladie Universelle)47 and aimed to ensure higher levels of protection for those 

people with lower incomes (Article 1). At the same time of the entrance into force of the CMU, in 

2000, a separate system, the so-called State Medical Assistance (Aide Médicale de l’Etat, AME) 

was created for undocumented migrants. 

Since January 2016, the Health Coverage (Couverture Maladie Universelle, CMU) was 

reformed into the Universal Health Protection (Protection Universelle Maladie, PUMA), with the 

aim of simplifying the access procedure and the registration conditions.48 Nonetheless, two 

separate systems still apply to documented and undocumented migrants, granting entitlement to 

different levels of treatment and care.49 As a consequence, on the one hand, every migrant regularly 

                                                      
44 1958 CONST., Preamble (Fr.). 
45 1947 CONST., Art. 11 (Fr.). 
46 Loi 99-641 due 27 juillet 1999 portant création d'une couverture maladie universelle [Law No. 

99-641 of July 27, 1999 on the creation of universal health coverage], JOURNAL OFFICIEL DE LA 

RÉPUBLIQUE FRANÇAISE [J.O.][OFFICIAL GAZETTE OF FRANCE], July 28, 1999,  note 172, p. 

11229-249, Art. 1. 
47 The CMU was divided in “basic coverage” and “complementary coverage,” which addressed 

the most economically vulnerable groups of the population ensuring fees reduction and financial 

coverage of additional treatments (i.e. dental and ophthalmologist care). While the “basic 

coverage” is now completely abolished, the “complementary coverage” continues applying upon 

the same income conditions. 
48 Loi 2015-1702 du 21 décembre 2015 de financement de la sécurité sociale pour 2016 [Law 

No. 2015-1702 of 21st December 2015 on Financing of Social Security for 2016], JOURNAL 

OFFICIEL DE LA RÉPUBLIQUE FRANÇAISE [J.O.][OFFICIAL GAZETTE OF FRANCE], Dec. 22, 2015, 

No. 296, p. 23635, Art. 59.  
49 Historically, French social security system did not discriminate based on nationality or 

migration status, until in 1993 “Loi Pasqua” introduced the requirement of a regular permit in 

order to register with medical insurance. This reform, which introduced for the first time in 

France a limit to the principle of universal access to health care, has been validated by a decision 

of the Constitutional Court, which stated that "les étrangers qui résident et travaillent 

régulièrement sur le territoire français et ceux qui ne satisfont pas aux mêmes conditions de 
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and permanently residing in the country (“résidant de manière stable et régulière”50) has access 

to the general French health care system through PUMA, while, on the other hand, AME applies 

to undocumented migrants, providing them with basic access to healthcare services.  

In order to register with AME, a migrant must prove his or her identity, the continuous 

residence in France for more than three months consecutively, and that his or her income lies below 

a fixed threshold.51 However, the minimum residence condition does not apply to children, who 

should have access to AME from the first day of arrival.52 As remarked in many critiques, AME 

beneficiaries are entitled to a partially different set of treatment as compared to PUMA 

beneficiaries, and the gap between the two systems has been further increased by the financial 

reform in 2010.53 Moreover, beneficiaries of AME are excluded from “Carte Vitale”, which allows 

for reimbursement of medicines’ costs.54 Another difference between the two systems regard the 

source of financing, as PUMA is funded through state-collected contributions, while AME relies 

on budgetary credits, which makes it vulnerable to fluctuating governmental politics reflected in 

                                                      

régularité ne sont pas dans la même situation au regard de l'objet de la loi ; qu'au regard de cet 

objet, les nationaux et les étrangers sont également placés dans des situations différentes ; que 

dès lors le grief tiré d'une rupture du principe d'égalité doit être écarté" (Foreigners who reside 

and work regularly in French territory and those who do not meet the same conditions of 

regularity are not in the same situation with regard to the object of the law; in view of this object, 

nationals and foreigners are also placed in different situations; therefore, the complaint alleging 

breach of the principle of equality must be rejected). Conseil constitutionnel [CC] [Constitutional 

Court] decision No. 93-325 DC, Aug. 13, 1993, J.O. 11722, ¶ 118 (Fr.). 
50 CODE DE LA SÉCURITÉ SOCIALE [SOCIAL SECURITY CODE], art. L111-1, 380-1 (Fr.).  
51 CODE DE L'ACTION SOCIALE ET DES FAMILLES [CODE OF SOCIAL ACTION AND OF THE FAMILIES], 

art. L252-1-L252.5 (Fr.); Circulaire CNAMTS Aide Médicale de l’Etat – Convention du 17 

octobre 2000 [Circular CNAMTS State Medical Assistance – Convention of October 17, 2000], 

AC No. 54/2000, Art. 4 & 5 (Fr.), http://www.gisti.org/IMG/pdf/circ_cnam_convention-etat-

cnam-ame_2000.pdf.  
52 Décret 2007-73 Le 2 août 2007 Point CMU [Regulation No. 73 of Aug. 2, 2007],  

http://www.gisti.org/IMG/pdf/circ_cnam_2007-08-02_point-cmu-no73.pdf.  
53In particular, AME covers free-of-charge access to medical and hospital care in case of disease 

and maternity, but does not finance glasses and dental prosthesis, sterility treatment and thermal 

care. Moreover, children registered with AME do not have access to special education in cases of 

disabilities and are not insured in case of school trips abroad. Loi 2010-1657 du 29 décembre 

2010 de finances pour 2011 [Law No. 2010-1657 of Dec. 29, 2010 on financing for 2011], 

JOURNAL OFFICIEL DE LA RÉPUBLIQUE FRANÇAISE [J.O.][OFFICIAL GAZETTE OF FRANCE], Dec. 

29, 2010, no 0301, p. 23033, Art. 185-186; D. Maille & A. Touiller, Les dix ans de la CMU. Un 

bilan contrasté pour l’accès aux soins des migrants, 1282 HOMMES & MIGRATIONS 24, 31 (2009). 
54 Maille & Touiller, supra note 53, at 31.  
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ever-changing circulars and reforms.55 Once issued, AME is valid for one year, after which it can 

be renewed upon re-presentation of all the necessary documentation.56 

Lastly, undocumented migrants who are not eligible or not registered to AME have the 

right to urgent and basic health care, through the healthcare access department (Permanence 

d’accès aux Soins de Santé, PASS), which include treatment in life-threatening situations and 

when the absence of care would lead to serious and lasting health deterioration, care for avoiding 

the spread of a disease, maternity and birth-related care, abortions and children care.57 For this 

purpose, a special fund has been introduced in 2004 (Fonds de Soins d’Urgence), which is paid to 

the hospitals by the state on a case by case basis, upon evidence of urgency and of lack of any 

other coverage.58  

4.2.  ITALY  

The Italian health system is based on the principle of universal coverage, as foreseen by 

Article 32 of the Constitution which states that every individual has the right to health care. 

Registration to an insurance is not required, and the system is financed through general taxation 

as well as moderating fees (“ticket”). While the regions have competence with regard to the 

                                                      
55 Cattacin et al., supra note 35, at 133; Doctors Without Borders (France), Observatoire de 

l’Accès aux Doits et aux Soins de la Mission France: Rapport 2015, 39 (October 2016). 

 http://www.medecinsdumonde.org/fr/actualites/publications/2016/10/14/synthese-du-rapport-

de-lobservatoire-de-lacces-aux-droits-et-aux-soins-en-france-2015. 
56 CODE DE L'ACTION SOCIALE ET DES FAMILLES [CODE OF SOCIAL ACTION AND OF THE FAMILIES], 

art. L251-1-L252-4 (Fr.); CMU FUND, http://www.cmu.fr/ame.php (last visited Mar. 15, 2018).  
57 CODE DE L'ACTION SOCIALE ET DES FAMILLES [CODE OF SOCIAL ACTION AND OF THE FAMILIES], 

art. L254-1-L254-2 (Fr.). 
58 CODE DE L'ACTION SOCIALE ET DES FAMILLES [CODE OF SOCIAL ACTION AND OF THE FAMILIES], 

art. L254-1; Circulaire DHOS/DSS/DGAS no 2005-141 du 16 mars 2005 relative à la prise en 

charge des soins urgents délivrés à des étrangers résidant en France de manière irrégulière et non 

bénéficiaires de l’aide médicale de l’Etat  

[Circular DHOS / DSS / DGAS No. 2005-141 of March 16, 2005 on the management of urgent 

care delivered to foreigners residing in France irregularly and not beneficiaries of the medical 

assistance of the State] NOR :  SANH0530112C (Fr.); PICUM, Access to Health Care for 

Undocumented Migrants in Europe, supra note 39, at 30.  

http://www.cmu.fr/ame.php
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organization of the health care system, minimum essential levels are established at the state level,59 

and include the principle of equality between nationals and non-nationals.60 

Migrants’ entitlement to health care was notably extended for the first time with the reform 

of the migration framework in 1998, and in particular law 40 of 1998, the so-called “Turco-

Napolitano” and the Unified Text on Migration.61 In particular, these laws granted to all migrants 

on the territory of Italy the right to receive urgent, essential and continuing care, both outpatient 

and inpatient, including preventive medicine programs to safeguard individual and collective 

health, pregnancy and maternity protection, protection of minors, mandatory vaccinations and 

prevention, diagnosis and treatment of infectious diseases, going much beyond the previous 

limitation to emergency care.62 While different systems apply to regular migrants based on their 

origin and their length of stay in the country, migrants in an irregular situation have access to these 

treatments through the “Foreigner Temporary Present” code (STP), which is issued free of charge 

by the hospital administration or the local health administration (ASL).63 The code can be issued 

any time, either at the moment when the treatment is given or before, and is valid for six months, 

after which it can be renewed.64 In order to receive the code, the undocumented migrants must fill 

a form with his own information, but does not need to show a proof of identity.65 At the time of 

provision of the treatment, undocumented migrants can fill in another form to request the 

“destitution status” (“stato di indigenza”), which testifies to their situation of poverty and exempts 

them from paying the “ticket” at the same conditions of citizens.66 In this case, the costs of urgent 

                                                      
59 Art. 117(2) Costituzione [Cost.] (It.). 
60 Accordo Stato - Regioni del 2013 [Agreement State-Regions of 2013] G.U. n. 32, 7 febbraio 

2013 - Suppl. Ordinario note 9 (It.). 
61 Legge 12 marzo 198, n. 40, G.U. Mar. 12, 1998, n.59, Supplemento ordinario, n. 40 (It.); 

Decreto Legislativo 25 luglio 1998, n. 286, G.U. Aug. 18, 1998, n.191, Supplemento Ordinario, 

n. 139 (It.). 
62 Law 1998 No. 40, supra note 62, at Art. 33(3); T.U. Immigrazione, supra note 62, at Art. 

35(5). 
63 Decreto Presidente della Republica 31 agosto 1999, G.U. Nov. 3, 1999, n.258, Supplemento 

Ordinario n. 190, Art. 43 (It.); See A. M. Luzi, G. M. Pasqualino, L. Puglies, M. Scharz, & B. 

Suligoi, L’accesso alle cure della persona straniera: indicazioni operative (Roma, Istituto 

Superiore di Sanità, Ministero della salute, 2015). 
64 Circular of the Ministry of Health No. 5 of 24 March 2000 (Circular 2000 No. 5) G.U. n. 126 

del 1 Giugno 2000, section 2 (It.).  
65 Id. at §2. 
66 In this case, the hospital will issue a code “X01” which is valid only for the single treatment 

and must be issued again each time. This code is valid nonetheless only for urgent and essential 
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and essential care are covered by the Ministry of Interior, while the costs of preventive care and 

care for public health reasons are covered by the National Health Fund.67 Nonetheless, while the 

STP code is renewable, the declaration of destitution must be requested again every six months.68 

Some kinds of treatment (including emergency care, basic essential care, ambulatory urgent 

treatment with direct access, maternity care and care for children and elderly as well as outpatient 

treatment of contagious and chronic diseases) are always exempted from payments.69 

The extension of the treatments to which undocumented migrants are entitled has been the 

object of numerous decisions of the Constitutional Court and the Court of Cassation, which 

unanimously reaffirmed that the level of care goes beyond emergency care and should include all 

treatments necessary for the life of the person, and that the “essential core” of the right to health 

enshrined in Article 32 of the Constitution is an inviolable right to which every person is entitled 

independent of his or her migration status.70  Nonetheless, differently than migrants in a regular 

situation, undocumented migrants cannot register with the National Health System (Sistema 

Sanitario Nazionale, SSN), and thus do not have access to a General Practitioner, which is 

necessary to access secondary and specialist ambulatory care, home visit and specialized exams.71   

4.3. SWITZERLAND 

According to the Swiss Federal Constitution, the Confederation and the Cantons share 

responsibility to ensure that everyone has access to health care,72 and the Cantons have the duty of 

                                                      

ambulatory treatments. Decree of the Mnistry of Economic and Finance, 17 March 2008, Annex 

12 G.U. n.86 dell’11 aprile 2008 – Supplemento Ordinario n. 89 (It.); T.U: Immigrazione, supra 

note 62, at Art. 43(3), 43(4); Circular 2000 No. 5, supra note 65, at section II.  
67 T.U. Immigrazione, supra note 62, at Art. 35(6), 43(4), 43(5); Circular 2000 No. 5, supra note 

65, at section II. 
68 Circular 2000 No. 5, supra note. 65, at section II. 
69 Decree of the Mnistry of Economic and Finance, 17 March 2008, supra note 66. 
70 Corte Costituzionale, 17 luglio 2011, n. 252, G.U. July 29, 2011, n.29 (It.); Corte Suprema Di 

Cassazione Sezione Civile, Sez. I Civile, 22 settembre 2006, n. 20561, 

http://www.integrazionemigranti.gov.it/Normativa/ProcedureItalia/Documents/FAQ%20Salute/

Materiale%20giurisprudenziale/Cassazione%20civile%20sez%20I%2020561.pdf; Cassazione 

Sezione Civile, Sez. I Civile, 24 gennaio 2008, n. 1531, http://briguglio.asgi.it/immigrazione-e-

asilo/2008/febbraio/sent-cass-1531-2008.html; Cassazione Sezione Civile , Sez. Unite Civili, 10 

giugno 2013, n. 14500.  
71 Legge 23 dicembre 1978, n. 833, G.U. Dec. 28, 1978, n. 360 (It.).  
72 CONSTITUTION FÉDÉRALE [CST] [CONSTITUTION] Apr. 18, 1999, art. 41(b) (Switz.). 
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providing assistance to people in need who reside in their territory.73 Based on a strict interpretation 

of the principle of subsidiarity, enshrined in Article 3 of the Constitution, the Confederation can 

take general decisions on medical insurance, while the competence to organize health care and 

prevention lies within the Cantons.74 As a consequence, each Canton in Switzerland has the right 

to establish a different health care system, which leads, potentially, to 26 different systems.75 

Traditionally, the Swiss health system has been shaped by the predominance of a free market 

ideology (“liberal” or “residual” approach76) and by a high level of decentralization and 

federalism, both factors which until very recently limited the impact of any State-led 

intervention.77  

In 1996, this trend was partially reversed when the Federal Law on Health Insurance (Loi 

fédérale sur l’assurance maladie - LAMal) introduced for the first time the principle of 

compulsory registration to an insurance company.78 According to Article 3 of said law, every 

person residing in Switzerland has the right and the obligation to register with a health insurance, 

with the sole requirement of having resided in the country for more than three months, with no 

further condition of nationality or regular status. In order to address the frequent, yet illegal, 

practices of restrictive interpretation of the law, the Federal Office of Social Insurances (Office 

Fédérale des assurances sociales, OFAS) issued a directive of in 200279 reaffirming the equal 

application of this principle to undocumented migrants. 

                                                      
73 Id. at art. 115. 
74 Cattacin et al., supra note 35, at 89. 
75 W. Achtermann, C.Berset, Les Politiques suisses de santé, Potentiel pour une politique 

nationale 30 (Berne, Office fédéral de la santé publique, 2006). 
76 K. Armingeon, Klaus, Institutionalising the Swiss Welfare State, 24(2) WESTERN EUROPEAN 

POLITICS 145, 145 (2001); G. Bonoli, Switzerland: Negotiating a New Welfare in a Fragmented 

Political System, in NEW RISKS, NEW WELFARE. THE TRANSFORMATION OF THE EUROPEAN 

WELFARE STATE (Oxford, Oxford University Press, 2004). 
77 V. Bilger & C. Hollomey, Policies: The Legal and Policy Framework on Access to Health 

Care for Undcumented Migrants in Switzerland, in HEALTH CARE FOR UNDOCUMENTED 

MIGRANTS IN SWITZERLAND 11, 12, 21-22 (Vienna, Swiss Forum for Migration and Population 

Studies – University of Neuchâtel, 2011). 
78 This change can be reconducted to three factors: the diffusion of HIV/AIDS and the increasing 

problems of drug-addiction which led to the need of a national strategy to increase prevention, 

the increase in the number of precarious jobs which did not allow to finance insurance affiliation, 

and the new WHO strategy of “health for all”. See Cattacin et al., supra note 37, at 89. 
79 Directive: Affiliation des sans-papiers [Directive on the registration of undocumented 

migrants] Circulaire 02/10, December 19, 2002 (Switz.). 
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Under the current system, while every person is responsible for registering with an 

insurance company, they have the duty to accept them, and the Cantons must ensure that every 

person residing in their territory is covered by a health insurance.80 Additionally, undocumented 

migrants in gainful employment are also embraced by the scope of application of the Swiss 

accident insurance Law (Loi fédérale sur l'assurance-accidents - LAA), according to which every 

person employed in the Swiss territory shall be insured against risks of accident and work 

injuries.81 Compared to France and Italy, the provision of health care in Switzerland is highly 

privatized, and financed mainly through individual contributions paid directly to the private 

insurance companies, which cover 62 % of the total cost, while the rest is funded by the state (32%) 

and the employers (7%).82  

The conditions to register for a health insurance are the same for documented and 

undocumented migrants, and include the provision of the full name and birth information, a valid 

address and a bank account number (which can also be provided by someone else), as well as the 

payment of monthly insurance premiums and annual fees.83 The basic health insurance covers 

exams, treatments and care given at home, in hospitals or medical establishments, maternity and 

childhood care, abortion, preventive measures, as well as psychotherapy and rehabilitation when 

prescribed by a doctor.84 In case of destitution, Article 65 LAMal foresees an exception to the 

payment of insurance premiums and fees, providing the possibility to grant a fee reduction to 

applicants whose income falls below a certain threshold.85 Nonetheless, the competence to decide 

the criteria of eligibility lies within the Cantons themselves, which have adopted very different 

                                                      
80 ORDONNANCE SUR L’ASSURANCE-MALADIE  [RULING ON HEALTH INSURANCE] [hereinafter 

OAMal] RS 832.102, June 27, 1995 (as amended), art. 1 (Switz.); LOI FÉDÉRALE SUR 

L’ASSURANCE-MALADIE [FEDERAL LAW ON HEALTH INSURANCE] [hereinafter LAMal] RS 832.10, 

March 18, 1994 (as amended), Art. 6 (Switz.); Tribunal fédérale [TF] [Federal Court] Judgment, 

Dec. 24, 2002, K28/01 (Switz.). 
81 LOI FÉDÉRALE SUR L’ASSURANCE-ACCIDENTS [FEDERAL LAW ON ACCIDENTS INSURANCE] 

[hereinafter LAA] RS 832.20 March 20, 1981 (as amended), Art. 1(a). 
82 A. Christen, P. Hänggi, C. Kraft, D Künzi, M. Merki, J. Ruffner, Système de santé suisse 2013. 

Le marché hospitalier en mutation 14 (Flawil, Crédit Suisse, 2013).  
83 Bilger & Hollomey, supra note 77, at 25. 
84 LAMal, supra note 80, at Art. 24-31; Rs 832.112.31 Ordonnance du DFI du 29 septembre 

1995 sur les prestations de soins obligatoires en cas de maladie (OPAS) [Rs 832.112.31 Order of 

Sept. 29, 1995 on benefits in compulsory health insurance in the event of illness (OPAS), RS 

832.112.31, September 29, 1995 (Switz.).  
85 LAMal, supra note 80, at Art. 65.  
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standards regarding undocumented migrants’ access to this provision, as it will be analyzed in the 

following section. 

Lastly, asylum seekers whose application has been rejected have access to the emergency 

aid (Aid d’urgence), according to Article 12 of the Swiss Constitution which states that 

“Quiconque est dans une situation de détresse et n'est pas en mesure de subvenir à son entretien 

a le droit d'être aidé et assisté et de recevoir les moyens indispensables pour mener une existence 

conforme à la dignité humaine"86 While the responsibility to implement this provision again lies 

within the Cantons,87 the core of these services “ne peut être restreinte sous peine de réduire des 

individus à la mendicité ou à des situations de dénuement peu compatibles avec la dignité humaine 

et les valeurs de la Constitution fédérale,"88 and should include, at least, minimum 

accommodation, food, and emergency medical care.89 

5. FROM LAW TO PRACTICE: AN ANALYSIS OF THE MAIN OBSTACLES AND 

CHALLENGES IN THE LIGHT OF THE HUMAN RIGHTS PRINCIPLE OF 

ACCESSIBILITY 

As mentioned above, in its General Comment No. 14 the Committee on Economic, Social 

and Cultural Rights established four elements which, together, constitute the human right to health, 

and on which attainment depends the full realization of this right. These elements are the 

availability of health care facilities, goods and services, their accessibility, their acceptability, 

which refers to ethical and cultural components of the service, and their quality. While the elements 

of availability, acceptability and quality generally refer to the national health system implemented 

in a country, and are not migrant-specific, this section will focus on the criteria of accessibility, 

                                                      
86 “Every person who is in a situation of destitution and is unable to support him or herself has 

the right to be helped and assisted and to receive the necessary means to live a life in conformity 

with human dignity.” (emphasis added) CONSTITUTION FÉDÉRALE (SWITZ.), supra note 72, at 

Art. 12. 
87 Federal Constitution of the Swiss Confederation, supra note 72, at Art. 115. 
88 “Cannot be restricted, on pain of reducing individuals to beggary or situations of destitution 

not compatible with the human dignity and values of the Federal Constitution” Tribunal fédérale 

[TF] [Federal Court] Mar. 18, 2005, 22 ATF 131 I 166 [Switz.].  
89 Conférence suisse des directeurs/-trices cantonaux des affaires sociales (CDAS), 

Recommandations relatives ál’aide d’urgence destinéeaux personnes te-neues de quitter le pays 

[Recommendations regarding emergency aid for persons who have to leave the country] (Berne, 

March 3, 2007) (Switz.) 

http://www.sodk.ch/fileadmin/user_upload/Aktuell/Empfehlungen/Empfehlungen_Ausreisepflic

htige_f_2007.pdf. 

http://www.sodk.ch/fileadmin/user_upload/Aktuell/Empfehlungen/Empfehlungen_Ausreisepflichtige_f_2007.pdf
http://www.sodk.ch/fileadmin/user_upload/Aktuell/Empfehlungen/Empfehlungen_Ausreisepflichtige_f_2007.pdf
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which requires that “[h]ealth facilities, goods and services must be accessible to everyone without 

discrimination, within the jurisdiction of the State party”, and can thus be used to analyze the level 

of access to health care for undocumented migrants. In particular, the legal and practical context 

in France, Italy and Switzerland will be analyzed in light of the four complementary dimensions 

which together constitute the principle of accessibility: non-discrimination, physical accessibility, 

economic accessibility and information accessibility.  

5.1. NON-DISCRIMINATION 

The principle of non-discrimination means that “health facilities, goods and services must 

be accessible to all, especially the most vulnerable or marginalized sections of the population, in 

law and in fact, without discrimination on any of the prohibited grounds.”90 Hence, the respect of 

this principle shall not only be measured in terms of primary legal provisions but shall also be 

assessed through the analysis of regulations and practices implemented in the country. Indeed, 

problems linked to conflicting or unclear interpretations of the law, burdensome administrative 

practices and misapplications of the legal framework have been observed in all three countries 

object of analysis in this article, which result in discriminatory practices between migrants in a 

regular and irregular situation.  

5.1.1. France 

As analyzed above, the current legislation in France maintains a two-stream system, 

providing differentiated access to health care for documented and undocumented migrants. This 

distinction has been strongly criticized by many organizations,91 as the claim of “universal 

coverage” is intrinsically contradicted by the creation of two pathways and by the gap in the set of 

treatments to which the beneficiaries are entitled. Moreover, two main points of concern have been 

                                                      
90 General Comment No. 14, supra note 19, at ¶ 12(b). 
91 Secours Catholique Caritas France, Protection Universelle Maladie : une avancée encore 

insuffisante (Fiche Accès aux droits, December 9, 2015), www.gisti.org/IMG/docx/puma_-

_note_du_secours_catholique-2.docx; UNIOPSS, Projet de loi de Financement de la Sécurité 

sociale 2016 - L'analyse de l'Uniopss 9 (October 2015), 

http://expertise.uniopss.asso.fr/resources/trco/pdfs/2015/J_octobre_2015/84387_PLFSS_2016_A

nalyse_Uniopss.pdf; Bicocchi & LeVoy, supra note 5, at 50; Doctors Without Borders (France), 

supra note 55, at 39. 
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raised with regard to the ambiguity of the legal framework, the former in relation to the conditions 

to access PUMA and the latter regarding the documentation required to register with AME.  

As concerns the first one, a certain level of ambiguity persists with regard to the definition 

of the criteria of “stable and regular residence,” which draws a distinction between documented 

migrants entitled to PUMA and undocumented migrants who only have access to AME. Indeed, a 

decision of the Constitutional Council (Conseil Constitutionnel) in 1993 stated that undocumented 

migrants have the right to remain registered with the general health system for one year after the 

loss of the residence permit.92 A subsequent Ministerial Circular of 2000 regarding the CMU 

system, confirmed the application of this rule to the so-called “complementary coverage,” which 

remains unchanged under the latest reform.93 Nonetheless, some concerns on this point have been 

raised as the current phrasing of the Social Security Code mentions the loss of residence status as 

one of the causes of interruption of health coverage, apparently contradicting the Constitutional 

Council decision94. At present, the State Council (Conseil d’Etat) shall issue a Decree regulating 

the criteria of stable and regular residence,95 thus leaving a door open for the possibility of legal 

endorsement of the right to remain insured for one year.96  

With regard to the second point, undocumented migrants face serious difficulties in 

providing the documentation required in order to register with AME, in particular as concerns the 

necessity to demonstrate continuous residence in France for more than three months97 and to 

provide information regarding their economic resources for the previous twelve months.98 Indeed, 

whereas these documents are not available, a Circular issued in 2000 imposes the obligation for 

the Health Centers to accept in substitution a sworn declaration together with other elements of 

substantive information which should allow a control a posteriori.99 Nonetheless, in 2004 a letter 

                                                      
92 Conseil constitutionnel N. 93-325 (Fr.), supra note 49, at ¶ 118. 
93 See Id.; Maille & Touiller, supra note 53, at 29. 
94 CODE DE L'ACTION SOCIALE ET DES FAMILLES [CODE OF SOCIAL ACTION AND OF THE FAMILIES], 

art. L161-15-1 (Fr.).  
95 Id. at Art. L111-2-3. 
96 Secours Catholique Caritas France, supra note 91.  
97 This can be proved, for instance, by presenting the expired visa, the asylum rejection 

notification, school registration, bills or a document signed by a recognized organization. 
98 Convention AME 2000, supra note 50, at art. 5.   
99 Id.; Circulaire DSS/SD 4 no 2005-367 du 23 juillet 2005 relative au contrôle des ressources 

des bénéficiaires des prestations de sécurité sociale [Circular DSS/SD 4 no 2005-367 of July 23, 

2005 on the control of the resources of beneficiaries of social security benefits]  cit : "la demande 
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of the National Health Insurance Fund (Caisse Nationale de l'Assurance Maladie) excluded the 

possibility of proving the three months of residence in the country via sworn declaration only, 

whereas this is not accompanied by relevant evidence.100 As regards the practical implementation 

of this provision, “Doctors Without Borders” and PICUM report that, in most situations, 

applications based on sworn declarations are not accepted, with only few exceptions when the 

undocumented migrant’s request is supported by well-known non-governmental organizations.101 

Moreover, some Health Centers require undocumented migrants to prove residence in France for 

each of the three months of residence, even though this practice has been declared unlawful by a 

circular of the National Health Insurance Fund.102 Lastly, a further point of concern is the 

unjustified practice of refusing AME applications of migrants who could not prove to be in an 

irregular situation, or whose position could be theoretically regularized; a practice often 

encouraged by informal internal directives.103  

To conclude, in many situations the excessive and often unlawful bureaucratic burden 

imposed on undocumented migrants induces them to abandon the procedure, and generates further 

lack of trust in the health system. Moreover, this practice is an additional factor of discrimination 

among undocumented migrants themselves, as uneven conditions are applied in different centers, 

depending on the geographical location or the varying number of requests.  

5.1.2. Italy 

Similar to France, in Italy undocumented migrants access the health system through a 

separate channel, namely the registration via the “temporary present foreigner” code (STP), and 

cannot register with the National Health System. The main consequence of this distinction is that 

                                                      

doit être accompagnée, dans toute la mesure du possible, des justificatifs de ressources et les 

demandeurs doivent être vivement encouragés à les fournir dès le dépôt du dossier […] 

Néanmoins, si la production de pièces justificatives, s’agissant des ressources, doit être 

fortement encouragée, son défaut ne peut faire obstacle à l’attribution du droit. Le demandeur 

atteste alors sur l’honneur l’exactitude des informations portées sur le formulaire." 
100 Conseil National Assurance Maladie, Lettre-réseau, Appréciation de la condition de résidence 

pour l'attribution de l'AME [National Health Insurance Fund, Circular Letter, Assessment of the 

requirement for the attribution of AME] Lettre-réseau  LR-DRM-71/2004, May 14, 2004 (Fr.).  
101 PICUM, Access to Health Care for Undocumented Migrants in Europe, supra note 39, at 30-

31. 
102 Lettre-réseau  LR-DRM-71/2004, supra note 100.  
103 Maille & Touiller, supra note 53, at 26-28. 
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undocumented migrants cannot register with a General Practitioner, and thus cannot be prescribed 

specialist, ambulatory and home visits. Hence, migrants in an irregular situation are excluded from 

a broad area of secondary care, which risks to seriously endanger the continuity of treatment, and 

introduces a disparity between documented and undocumented migrants.  

Furthermore, as reported by different NGOs working with undocumented migrants’ access 

to health care, the national legal framework is not implemented uniformly in different regions and 

hospitals, principally because of the high level of decentralization in the organization of the health 

system.104 Most notably, it appears that the legal framework is usually interpreted more 

restrictively in small cities and rural areas, where the presence of civil society organizations is less 

strong and where the structures are often ill-suited to welcome undocumented migrants.105 

Nonetheless, different challenges also affect urbanized areas: in Lombardia, one of the most 

industrialized regions, the regional law prohibits private providers operating within the national 

health service (ospedali convenzionati) from prescribing exams and medical visits to patients who 

do not hold a regular residence permit. This situation creates a contradictory legal situation 

according to which on the one hand, private providers are responsible, under the regional law, to 

provide health care to every person in the territory, while on the other hand they are prevented 

from ensuring continuative care and follow ups to a part of the population.106 Lastly, it has been 

reported that some public hospitals in the area refuse to issue the STP code, and do not grant access 

to secondary care to undocumented migrants.107 

5.1.3. Switzerland  

As analyzed above, in Switzerland the Cantons maintain a high level of discretion with 

regard to the implementation of the principle of universal access to health insurance. Consequently, 

undocumented migrants have uneven levels of entitlement according to the geographical area 

where they reside. The main points of divergence are the different organization of the insurance 

                                                      
104 PICUM, Access to Health Care for Undocumented Migrants in Europe, supra note 39, at 53-

54. 
105 Id. 
106 Naga: Associazione Volontaria di Assistenza Socio-Sanitaria e per i Diritti di Cittadini 

Stranieri, Rom e Sinti, Curare (non) è permesso. Indagine sull’accesso alle cure per i cittadini 

stranieri irregolari negli ospedali milanesi, 5 (Milano, Naga, 2015) 

www.naga.it/tl_files/naga/comunicati/INVITI_1/Curare%20(non)%20e%20permesso.pdf. 
107 Id. 
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system, most notably as regards the conditions to access fees reductions, and the different structure 

of emergency aid (Aid d’urgence). 

As regards the first point, insurances are regulated very differently in the Cantons, in 

particular as regards their price, the treatments included beyond the basic insurance108 and the 

conditions for subsidies. Most notably, while the national legal framework provides for the 

possibility to grant a fee reduction for applicants whose income falls below a certain threshold,109 

each Canton can impose different qualifying conditions. The high level of discretion results in a 

widespread practice of requiring documentation which is usually not available for migrants in an 

irregular situation, such as proof of regular residence in the territory, a valid ID or the last tax 

declaration, all conditions which represent an indirect form of discrimination against the 

undocumented.110 Furthermore, according to the national law the cantons are also responsible of 

ensuring that every person residing on their territory is covered by a social insurance. Nevertheless, 

this control is often carried out by comparing the insurance data with the demographic data, a 

method which automatically excludes all undocumented migrants who are not inscribed in the 

registers of the population.111 Moreover, the uneven implementation of this obligation frequently 

leads to discrimination on the part of insurers against undocumented migrants, who are often 

illegitimately refused registration under the pretext of unlawful bureaucratic burdens. 112  

As regards the second point mentioned above, namely the services included in the 

Emergency Aid (Aid d’urgence), Cantonal legislations also vary to a great extent, with regard to 

both the level of services and the conditions of access. In particular, only 11 Cantons followed the 

recommendation of the Commission Fédérale pour les questions de Migration (CFM)113 to register 

                                                      
108 LAMal, supra note 80, at Art. 24-31; OPAS, supra note 84.  
109 LAMal, supra note 80, at Art. 65. 
110 According to the 2014 report of the the Plate-forme nationale pour les soins médicaux aux 

sans-papiers, created in 2006 by office federal de la santé publique (OFSP), undocumented 

migrants have access to cost reduction programs in the province of Fribourg, Berne, Bale-Ville, 

Vaud (upon presentation of a valid ID), Zurich (but only in the city of Zurich and Winterhur) and 

Geneva (but only for undocumented minors). Plate-forme nationale pour les soins de santé aux 

sans-papiers, supra note 8, at 18-19. 
111 Wyssmüller & Efionayi-Mäder, supra note 14, at 38, 42. 
112 See Id. 
113 D. Efionayi- Mäder, S. Schoenenberger, & I. Steiner, Visage des sans-papiers en Suisse – 

évolution 2000-2010, 67-68 (Berne-Wabern, Commission fédérale pour les questions de 

migration, 2010); Conférence des directeurs et directrices des affaires sociales (CDAS), 

https://libra.unine.ch/Persons/Denise_Efionayi-maeder
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the recipients of Emergency aid with a health insurance, while the others require undocumented 

migrants to request each specific medical treatment from the competent authority114, which can be 

either the social services unit or the immigration authority depending on the Canton. In particular, 

if the latter authority is deemed responsible, there is a risk that access to necessary and urgent 

treatments is refused because the immigration authorities may not always have the medical 

expertise necessary for identifying situations of emergency. 

5.2. PHYSICAL ACCESSBILITY 

Physical accessibility means that “health facilities, goods and services must be within safe 

physical reach for all sections of the population, especially vulnerable or marginalized groups, 

such as ethnic minorities and indigenous populations, women, children, adolescents, older persons, 

persons with disabilities and persons with HIV/AIDS.”115 As concerns undocumented migrants, 

the element of “safe physical reach” acquires particular relevance in those situations in which 

accessing health structures would entail the risk of being identified by the migration authorities 

and of consequentially being expelled.  

Indeed, the fear of being reported to the authorities and being expelled from the country 

appears to be one of the main reasons because of which undocumented migrants do not access 

public health services, as reported by several civil society organizations operating in the sector.116 

For this reason, in order to analyze the physical accessibility of the right to health, it is equally 

important to analyze both the legal provisions and the level of risk perceived by the migrant 

population, as the latter is often increased by limited knowledge of the law, word of mouth, 

different levels of ambiguity in the legal framework and the general climate of fear in which 

undocumented migrants often live. 

5.2.1. France 

                                                      

Recommandations relatives à l’aide d’urgence destinée aux personnes du domaine de l’asile 

tenues de quitter le pays, 14-15, 29 juin 2012.   
114 Doctors of the World International Network, Access to Health Care for Vulnerable 

Populations: Update of legislation in 10 European Countries, p. 79-80, April 7, 2013, 

mdmeuroblog.files.wordpress.com/2014/01/legal-update-full-v06042013.pdf. 
115 General Comment No. 14, supra note 19, at ¶ 12(b). 
116 PICUM, Workpackage No. 6, supra note 6, at 6. 
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In France, medical personnel are bound by professional secret not to report any information 

which has been discovered in the exercise of their profession, except in cases of contagious 

disease.117 While this provision is legally binding, and prevails over the obligation to report crimes 

according to Article 40(2) of the Code of Criminal Procedure,118 undocumented migrants’ safe 

access to health care is seriously endangered by the risk of being arrested inside the hospitals, as 

permitted by in Ministerial Circular of 2006.119 However, the abolishment of the crime of illegal 

stay in the country in 2012120 raises a valid question on the enduring applicability of the Ministerial 

provision, which explicitly refers to the previous criminal law framework. Furthermore, in 2009 

Le Figaro reported some cases of social security agents illegitimately reporting undocumented 

migrants who were applying to AME to the police.121 All these factors contributed to the raise of 

the perceived risk of being detected while referring to the health system; consequently, many 

NGOs observe that fear of deportation remains one of the main causes for undocumented migrants 

not to access public hospitals.122  

5.2.2. Italy 

                                                      
117 CODE OF PUBLIC HEALTH [CODE DE LA SANTÉ PUBLIQUE] 2009-07-22, no 0167, p. 12184, art. 

L162-2, L31131, R3113-4; CODE DE L'ACTION SOCIALE ET DES FAMILLES [CODE OF SOCIAL 

ACTION AND OF THE FAMILIES] art. L162-2 (Fr.). 
118 Anas, Avis technique Préconisations pour les professionnels soumis au secret et confron tés à 

des révélations ou constats d’infractions Fondements légaux et déontologiques pour maintenir 

des pratiques efficaces de travail social, 9, 24-28 (September 2011), 

http://www.anas.fr/attachment/297864/. 
119 Ministére de la Justice, Circulaire relative à aux conditions de l’interpellation d’un étranger en 

situation irréguliére, garde à vue de l’étranger en situation irréguliére, réponses pénales [Circular 

concerning the conditions of arrest of an alien in an irregular situation, custody of a foreigner in 

an irregular situation, criminal responses], CRIM 2006 05 E1/21-02-2006 NOR : 

JUSD0630020C, Feb. 21, 2006 (Fr.). 
120 Loi 2012-1560 du 31 décembre 2012 relative á la retenue pour verification du droit au séjour 

et modifiant le délit d’aide au séjour irrégulier pour en exclure les actions humanitaires et 

désintéressées [Law 2012-1560 of December 31, 2012 on the arrest to check the right of 

residence and modifying the offense of assistance for illegal residence to exclude humanitarian 

and disinterested actions], JOURNAL OFFICIEL DE LA RÉPUBLIQUE FRANÇAISE [J.O.][OFFICIAL 

GAZETTE OF FRANCE], Dec. 31, 2012, No. 0001, p. 48, art. 8. 
121 C. Gabizon, Carte Vitale : la traque aux fraudes est engagée, LE FIGARO, May 5, 2009, 

http://www.lefigaro.fr/actualite-france/2009/05/05/01016-20090505ARTFIG00014-carte-

vitalela-traque-aux-fraudes-est-engagee-.php; Maille & Touiller, supra note 53, at 32. 
122 Doctors Without Borders (France), supra note 55, at 45, 58. 

http://www.lefigaro.fr/actualite-france/2009/05/05/01016-20090505ARTFIG00014-carte-vitalela-traque-aux-fraudes-est-engagee-.php
http://www.lefigaro.fr/actualite-france/2009/05/05/01016-20090505ARTFIG00014-carte-vitalela-traque-aux-fraudes-est-engagee-.php
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Traditionally, the Italian Unified Text on migration (Testo Unico sull’immigrazione) 

included the explicit prohibition for health institutions and professionals to report the irregular 

situation of their patients to the authorities.123 However, this provision has been partially 

contradicted by the introduction, in 2009, of the crime of irregular entrance and stay in the country, 

which entailed that every public official and public service officer (including doctors) were subject 

to the obligation to report it to the police.124 Following this reform, despite the limited number of 

actual reports to the police, many NGOs recorded a steep decrease in access to public hospitals, 

allegedly linked to undocumented migrants’ increased fear of being reported and to the ambiguity 

of the legal situation.125 A few months later, a Circular of the Ministry of Interior solved the 

inconsistency affirming the overriding nature of the prohibition to report.126 However, the 

uncertainties generated by the conflicting laws has contributed to the fact that migrants in an 

irregular situation continue to have very little trust in the health care system.127 Lastly, another 

point of concern regards the provision of a temporary visa for pregnant women, which regularizes 

their situation for the time being but automatically leads to increased risks of being identified and 

reported after the expiration of the document.128 

5.2.3. Switzerland 

In Switzerland, undocumented migrants can face a judicial civil procedure as a 

consequence of non-payment of the insurance premiums or of the impossibility to pay for the cost 

of medical assistance received outside the insurance coverage.129 Despite being a civil proceeding, 

the debt-collecting procedure can entail the risk of relevant information being transmitted to the 

                                                      
123 Legge 12 marzo 1998, supra note 61, at Art. 33(5). 
124 Legge 15 luglio 2009, n. 94, G.U. July 15, 2009, n. 170 (It.), Supplemento ordinario, n. 128, 

Art. 1(16).  
125 For instance, Save the Children (Italy) reports situations in which the police controlled the 

archives of the hospitals, and some cases of reporting of undocumented patients to the 

immigration authorities. F. Severino & M. Bonati, Migranti e salute: tra diritto (alle cure) e 

reato (di clandestinità), 25 R&P 50, 57 (2010), 

www.simmweb.it/fileadmin/documenti/Simm_x_news/2010/4-2010_R_P.pdf.  
126 Ministero dell’Interno, Circolare del Ministero dell’Interno n. 12 del 27 novembre 2009 

[Circular of the Ministry of the Interior No. 12, November 27, 2009], Prot. N. 780/A7 (It.). 
127 C.B. Cuadra, Policies on Health Care for Undocumented Migrants in EU27. Country Report: 

Italy, 11, (Malmo, NowHereLand Project, 2010); PICUM, Access to Health Care for 

Undocumented Migrants in Europe, supra note 39, at 56. 
128 Severino, Bonati, supra note 125, at 57-58. 
129 Plate-forme nationale pour les soins de santé aux sans-papiers, supra note 8, at 20. 
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Cantonal authority, thus increasing undocumented migrants’ risk of being identified. As a 

consequence, this risk often deters migrants from registering with a health insurance and even from 

accessing public hospitals in situations of emergency, and increases the recourse to hazardous 

homespun remedies.130 Moreover, similarly to France and Italy, there have been reports of arrests 

of undocumented migrants who were accessing health insurance or medical care, which further 

contributes to a climate of fear and lack of trust among undocumented migrants in public 

services.131  

5.3. ECONOMIC ACCESSIBILITY 

Economic accessibility, or affordability, means that “health facilities, goods and services 

must be affordable for all. Payment for health-care services, as well as services related to the 

underlying determinants of health, must be based on the principle of equity, ensuring that these 

services, whether privately or publicly provided, are affordable for all, including socially 

disadvantaged groups. Equity demands that poorer households should not be disproportionately 

burdened with health expenses as compared to richer households.” 132 

5.3.1. France  

In France, registration with AME is provided free of costs to all undocumented migrants 

able to prove that their income level is below a certain threshold, which is established on an annual 

basis and dependent on the dimension of the household.133 Upon registration, the beneficiary has 

access to all treatments included in AME free of charge. Nonetheless and as mentioned above, 

beneficiaries of AME do not receive the “Carte Vitale,” necessary for reimbursement of 

medicines’ cost,134 and must therefore sustain the burden of these expenses. Moreover, 

undocumented migrants not registered with AME have access to emergency health care via PASS, 

which provides for a set of urgent and basic treatments free of charge.135 

                                                      
130 Wyssmüller & Efionayi-Mäder, supra note 14, at 22-23. 
131 Id. at 21.  
132 General Comment No. 14, supra note 19, at ¶ 12(b). 
133 In 2017, this sum was fixed to 8,723 € for one person. www.service-

public.fr/particuliers/vosdroits/F3079 (law visited March 11, 2018). 
134 Maille & Touiller, supra note 53, at 31. 
135 N. Levray, 10 questions sur les permances d’accès aux soins de santé, LA GAZETTE SANTÉ 

SOCIAL.FR, July 16, 2014, http://www.gazette-sante-social.fr/6365/10-questions-sur-les-

permances-d-acces-aux-soins-de-sante\. 

http://www.service-public.fr/particuliers/vosdroits/F3079
http://www.service-public.fr/particuliers/vosdroits/F3079
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5.3.2. Italy 

In Italy, undocumented migrants are subject to the payment of the so-called “ticket” at the 

same conditions as documented migrants and nationals. Nonetheless, at the moment of registration 

of the “temporary present foreigner” code (STP) they can apply for the “destitution status” filling 

a designated form. In this case, the hospitals can issue the X01 code,136 which exempts migrants 

from payment of the ticket. However, some associations reported situations in which destitute 

undocumented migrants have been required to pay the “ticket”, which can sometimes have 

prohibitive costs.137 

5.3.3. Switzerland  

The high cost of health care is particularly problematic in Switzerland, where 

undocumented migrants who cannot access fee reduction have to pay substantial monthly 

premiums (which, in 2013, amounted to almost 400 CHF), yearly allowances and 10 % of the costs 

of treatments as out-of-pocket payment.138 Indeed, the exorbitant costs of registration has been 

identified as one of the principal reasons explaining the very low level of health coverage among 

undocumented migrants in Switzerland.139 In this regard, a recent study indicated that 14.5 % of 

the persons interviewed in Geneva in 2011 were prevented from accessing a doctor for financial 

reasons.140 A further worrisome consequence of the steep costs is that many undocumented 

migrants either try to register with the health insurance only once they are already very sick, thus 

being subject to much higher fees, or choose cheaper insurances with higher franchises, which can 

lead to heavier financial burdens in case they need to be hospitalized.141 

Lastly, undocumented migrants not registered with a medical insurance are responsible of 

paying the full costs of all the treatments they are subjected to. Besides exposing them to risk of 

                                                      
136 See supra note 66. 
137 PICUM, Access to Health Care for Undocumented Migrants in Europe, supra note 39, at 56. 
138 Plate-forme nationale pour les soins de santé aux sans-papiers, supra note 8, at 7. 
139 Wyssmüller & Efionayi-Mäder, supra note 14, at 51. 
140 H. Wolff et al., Health care renunciation for economic reasons in Switzerland, SWISS MED. 

WKLY., 2011; 141:w13165; Plate-forme nationale pour les soins de santé aux sans-papiers, supra 

note 8, at 16. 
141 Wyssmüller & Efionayi-Mäder, supra note 14, at 51. 
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being subject to judicial procedures in case of non-payment, this has particularly negative 

consequences on their health conditions as it severely endangers the continuity of the cure. 

5.4. INFORMATION ACCESSIBILITY 

Lastly, information accessibility includes “the right to seek, receive and impart information 

and ideas concerning health issues.”142 As regards this element, very similar issues have been 

identified in the three countries despite the notable differences in the legal systems. Indeed, limited 

access to information on the health system and on the conditions for entitlement both on the side 

of patients and on the side of medical personnel represents one of the major obstacles to the full 

enjoyment of the right to health. In particular, two studies conducted among health professionals 

across Europe underlined the difficulties resulting from language barriers, lack of familiarity with 

the health care services, cultural differences and different understandings of illness and 

treatments.143 Most notably, communication proves to be a major problem, especially due to the 

limited availability of interpretation services. 144 Lastly, it has been reported that in some situations 

undocumented migrants’ lack of awareness on the right to receive health care leads to the misuse 

of insurance cards from relatives or friends in a regular position, even when they would be entitled 

to be insured themselves, which can entail serious problems for understanding the medical history 

records of the patient. 145  

5.4.1 France 

In France, PICUM reports a low level on information on the conditions to access AME and 

in particularly as regards the complaint procedures in case of unjustified refusal of registration.146 

Moreover, the healthcare access departments (PASS), which are in charge of facilitating access to 

the health care system and providing information on migrants’ rights, are distributed unevenly 

among the departments, and there is little available information on their location.147 A troublesome 

                                                      
142 General Comment No. 14 supra note 19, at ¶12(b). 
143 S. Priebe et al., Good Practice in Health Care for Migrants: Views and Experiences of Care 

Professionals in 16 European Countries, 11 BMC PUBLIC HEALTH 187, 191-92 (2011). 
144 M. Daubrin  et al., Health Care for Irregular Migrants: Pragmatism Across Europe: A 

Qualitative Study, 5 BMC RESEARCH NOTES 99, 101-02 (2012). 
145 PICUM, Workpackage No. 6, supra note. 6 at 7. 
146 See Id.; PICUM, Health Care in NowHereLand, Improving services for undocumented 

migrants in the EU, 25 (Draft Book Manuscript, Vienna, December 2010). 
147 Id. 



 

 

32 

 

consequence of the lack of information on the right to health care is that many undocumented 

migrants resort to private doctors, who often charge them disproportionate fees.148 Lastly, it has 

been shown that the general climate of fear and suspicion has a negative influence on both 

undocumented migrants’ and healthcare providers’ perception about deservingness, which leads 

at the same time to reduced access to health services and to more restrictive interpretations of the 

legal provisions.149 

5.4.2. Italy 

With regard to Italy, a report of Doctors Without Borders on agricultural workers in 

Southern Italy highlighted that 63 % of the people interviewed affirmed not to have accessed the 

health system for lack of information.150 Moreover, the lack of awareness of the functioning of the 

health system leads to the widespread over-utilization of the Emergency Department (Pronto 

Soccorso) in cases which lack urgency; with results of further backlogs and delays in the provision 

of care and treatments.151 

5.4.3. Switzerland  

On a similar tone, in Switzerland the lack of information on how to access the health care 

system has been identified as a major obstacle for undocumented migrants, together with the 

financial reasons analyzed above. Most notably, this problem is exacerbated by the fact that 

undocumented migrants are not easily identifiable and live very dispersed, which increases the 

difficulties in outreaching undocumented migrants with prevention and information campaigns. 152  

6. DIFFERENT SYSTEMS, SIMILAR OBSTACLES: A COMPARISON OF THE 

FRENCH, ITALIAN AND SWISS HEATH CARE SYSTEMS AND THEIR IMPACT ON 

THE RIGHT TO HEALTH CARE. 

                                                      
148 Id.  
149 S. Larchanché, Intangible obstacles: Health implications of stigmatization, structural 

violence, and fear among undocumented immigrants in France, 74 SOCIAL SCIENCE AND 

MEDICINE 858, 858-63 (2012). 
150 Medici Senza Frontiere, Una stagione all’inferno. Rapporto sulle condizioni degli immigrati 

impiegati in agricoltura nelle regioni del Sud Italia, 8, January 30, 2008, 

www.medicisenzafrontiere.it/sites/italy/files/allegati/Immagini/file/pubblicazioni/una_stagione_a

ll_inferno.pdf. 
151 Id. at 9. 
152 Wyssmüller & Efionayi-Mäder, supra note 14, at 25-26; Wolff et al., supra note 6, at 2152-

53. 



 

 

33 

 

Throughout Chapters 4 and 5, the national legal frameworks and their practical 

implementation have been analyzed in the light of the human rights principle of accessibility, and 

its four sub-elements of non-discrimination, physical accessibility, economic accessibility and 

information accessibility. The results of the analysis are summarized in Figure 1, which shows 

that, despite the different measures implemented in the three States, many common challenges 

persist. The main obstacles which came to light relate to the clashes between law and practice, 

uneven implementation of the law, administrative burdens, fear of deportation, and information 

accessibility.  

The three elements analyzed in the table are the type of system, the existence of a separate 

channel for undocumented migrants and the financial structure adopted. As regards the first one, 

Italy applies the principle of universal coverage, granting access to health care to every person in 

the territory and not requesting registration to an insurance. In France, nationals, documented 

migrants and those in an irregular situation must register with an insurance (either through PUMA 

or AME system), which is public and organized at the national level. In Switzerland, 

undocumented migrants have the right and the obligation to register to a health insurance. 

However, the insurance system is privatized, and subject to different regulations in each Canton. 

As concerns the second point, Switzerland is the only country which does not have a separate 

channel for undocumented migrants, while in Italy undocumented migrants cannot register with 

the National Health System and in France they access health care through a specific scheme, AME. 

Lastly, the financial provisions differ notably between the three countries. In France, AME is 

financed by government budget, and the undocumented migrants are not required to pay any fee 

at the moment of registration. In Italy, the system is financed through general taxation, but 

undocumented migrants can be required to pay a moderating fee (“ticket”) at the same conditions 

as nationals. In Switzerland, every person is subject to the payment of high insurance premiums, 

and the conditions to access fees reductions vary notably among the Cantons, often excluding 

undocumented migrants from their scope of application.  

The impact of these differences on the principle of accessibility are diverse. On the one 

hand, the distinction between tax-based and insurance based systems does not appear to have a big 

impact on the effectiveness of the right to health care, as all countries face similar problems as 

regards the principle of non-discrimination, physical accessibility and information accessibility. 

However, the institution of a separate system for undocumented migrants, which grants access 
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only to a limited set of treatments, can have a discriminatory impact. In particular, the exclusion 

from the national health system is problematic in the case of Italy, where undocumented migrants 

cannot access specialized care. In France, the differences between PUMA and AME are less acute, 

but still lead to different levels of entitlement as regards some kinds of treatment and the 

reimbursement of medicines’ costs. In Switzerland, documented and undocumented migrants can 

register with private health insurances under the same conditions, and the level of treatment to 

which they are entitled depends solely on the type of insurance chosen and the consequent amount 

of the premiums.  

Nonetheless, the mere provision of equal treatment is not a sufficient condition for granting 

access to health care, when this is not accompanied by economic affordability. This element 

appears particularly problematic in the case of Switzerland, where undocumented migrants face 

serious economic constraints which practically annihilate the right to health care. Accordingly, 

free access to health care, or, subordinately, the existence of a subsidizing mechanism, is essential 

for the fulfilment of the principle of accessibility, as the right “on paper” loses its meaning when 

excessive financial burden makes access impossible for most of the undocumented population. 

Albeit these differences, all countries also face similar obstacles as regards the elements of 

non-discrimination, physical accessibility and information accessibility. Most notably, the most 

recurrent problems regarding the element of non-discrimination consist in the lack of full legal 

entitlement to the same treatments as documented migrants, illegitimate administrative practices 

conflicting with the legal framework and discretionary and uneven application of national 

standards at the regional or cantonal level. As concerns physical accessibility, fear of deportation 

represents a serious obstacle as many undocumented migrants prefer not to make use of the public 

services due to fear of being identified and reported to migration authorities. As analyzed above, 

the perceived risk is often higher than the real risk: nonetheless, reports of contradictory practices 

and unclear legal provisions, as well as, in the case of Switzerland, the risk of being subject to a 

civil debt-collecting procedure, further reduce the trust in the system. As a consequence, 

undocumented migrants often postpone the decision to resort to public hospitals until situations of 

stark emergency, or prefer to turn to homespun remedies which can have dangerous side-effects 

on their health. Lastly, limited rights-awareness on the side of both undocumented migrants and 

health care providers has a strong negative impact on the element of information accessibility. 

Most notably, lack of information often regards both the legal entitlement, the practical steps 
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necessary to access health care and the judicial means to implement this right, and is further 

jeopardized by the difficulties in outreaching migrants in an irregular situation. These obstacles, 

which seriously endanger the effective accessibility of health care, appear not to be significantly 

influenced by the differences in the health care systems analyzed above.  

7. CONCLUSIONS AND POLICY RECOMMENDATIONS 

This article has analyzed the French, Italian and Swiss health care systems in the light of 

the human right principle of accessibility, with the aim of comparing and assessing the 

effectiveness of different legal and administrative measures in granting access to health care for 

undocumented migrants. The comparison evidenced remarkable differences with regard to the 

different health care systems implemented in the countries, in particular in relation to the type of 

national health care system, the existence of a separate scheme for undocumented migrants and 

the financing method. Nonetheless, the analysis of such systems under the principle of accessibility 

shows very similar problems as concerns the implementation of this right. In particular, France, 

Italy, and Switzerland face comparable obstacles regarding the respect of the principle of non-

discrimination, of physical accessibility and of information accessibility. Economic accessibility 

represents an exception, as the Swiss system stands out for its high insurance costs and the 

impossibility of accessing reductions fees in some Cantons, which seriously jeopardize the 

effectiveness of the right to health care. Consequently, this study demonstrates that the gap 

between the theoretical recognition of the human right to health care and its fulfilment in practice 

is not solely attributable to the differences between national health care systems, as most of the 

barriers to the principle of accessibility are present in all the countries analyzed. 

The apparent inconsistency between the right to health care “on paper” and its lack of 

effectiveness in practice can be overcome through the adoption of the human-rights approach as 

discussed above, and in particular by giving relevance to the different components of the principle 

of accessibility. Consequently, four main policy recommendations can be drawn from the 

comparative analysis of these three different legal systems and their practical implementation. 

Firstly, states should ensure that consistent provisions ensuring undocumented migrants’ right to 

health care are enshrined in the national framework and are implemented equally and effectively 

throughout the nation. In particular, this should be achieved through the revision of the relevant 

legal and administrative instruments in order to ensure congruency and lack of ambiguity, the 
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creation of national minimum standards concerning both access to health care and financial 

affordability, and the institution of effective and accessible judiciary remedies and internal 

controls. Secondly, the creation of a safe environment in which access to health care is independent 

from migration control goals represents an essential step to ensure that undocumented migrants 

can effectively access public structures free from fear of identification and deportation. Thirdly, 

states should ensure the economic affordability of the health care system, through the adoption of 

measures granting fees reductions for those in need, and should regard both primary and secondary 

treatments as well as the necessary medicaments, as a key element to ensure that services are 

accessible to those in need. Lastly, information campaigns should be organized amongst health 

personnel, immigration authorities and migrant communities in order to ensure awareness on the 

right to health care and on the procedures to access it. 

 

  



Volume 9 
Issue 2 

CREIGHTON INTERNATIONAL AND COMPARATIVE LAW JOURNAL 
 

37 

 

Figure 1 
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discrimination 

Physical accessibility 

(fear of deportation) 
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accessibility 
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based 

(national 
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Yes (AME) Government 

budget 
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leading to 
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uncertainties and 
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Problematic (no 

obligation to report, 

but possibility of 

police interpellation in 
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perceived risk) 
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reimbursement 

of medicines’ 

costs) 

Problematic 

Italy Universal 

coverage  

Yes (STP code) Taxes Problematic (no 

access to General 

Practitioner, 

conflicting 

Problematic (no 
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risk) 

Yes (upon 

application for 
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Problematic 



 

 

38 

 

interpretation, 

regional differences) 

“destitution 

status”) 

Switzerland  Insurance 

based 

(private 

insurances) 

No Insurance 

premiums 

Problematic 

(Cantonal 

differences, 

conflicting 

practices) 

Problematic (no 

obligation to report 

but possibility of 

being subject to debt-

collecting procedures 

and high perceived 

risk) 

Problematic, 

depends on 

Cantons 

Problematic 
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Transitional Justice, The Seeds of Change: Secular Law or Divine 

(Islamic) Law, Quo Vadis? 
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ABSTRACT: 

In the aftermath of massive human rights misuses, victims have well-established rights to see the 

culprits penalized, to know the truth, and to receive reparations.  Because systemic human rights 

transgressions touch not just the direct victims, but the entire society, states have obligations to 

guarantee that the defilements will not reoccur, and thus, a distinctive duty to reform institutions 

that were either involved in or incapable of averting the mistreatments.  Academic scholars and 

activists cited that the core elements of a comprehensive Transitional Justice (“TJ”) strategy 

include criminal prosecutions and trials, principally those that address perpetrators considered to 

be the most accountable.  Compensations (repressions), through which governments identify and 

take steps to address the injuries suffered. Such initiatives often have substantial components, as 

health services/cash payments as well as emblematic features, as public apologies or 

memorialization (day of remembrance).  Furthermore, institutional reform of offensive state 

institutions such as the military, police enforcements, and judicial bodies (courts), to dismantle 

appropriately the operational machinery of manipulations and preclude reappearance of grave 

human rights abuses and impunity along with the Truth Commissions or other techniques to 

investigate and report on systematic patterns of exploitation, recommend changes and reforms in 

that field.   
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It should be noted that footsteps that must be taken in TJ should comprise peace process; 

renovation of institutions that are favorable to a stable and fair political system, including 

governance and judicial configurations; the procurement of the economic means required to 

achieve those ends, as economic stability is instrumental for political constancy, and the 

reinstatement of civil confidence (trust) in government’s institutions, means that the state works 

for all citizens irrespective of race, gender, nationality, religion, or political allegiance.  Legally 

speaking, it is a combination of International Humanitarian Law (“IHL”), International Human 

Rights Law (“IHRL”), along with the due process principles in criminal prosecutions.  This process 

proposed justice in all its forms, includes restorative justice, criminal justice, redistributive and 

social justices. This article will discuss TJ roots in religious perspectives generally in section two 

and if it is compatible with the recent positive international norms along with the TJ model in 

Islamic law in part three, highlighting Egypt as a case study regarding the death penalty as a tool 

of TJ. Finally it concludes that the axiomatic view of Islamic TJ policies is in essence fashioned 

by religious theories, laws, and divine practices and that Islam is more than appropriate to create 

a comprehensive design for victims’ care in transitional periods on both national and universal 

levels. This is a message that everyone can and must understand.  

KEY WORDS:  

Transitional Justice, Islamic Law, Human Rights, Humanitarian Law, Religion, Political Scene, 

Egypt, Death Penalty, Arab Spring, Uprisings, Criminal Procedural Law 

I. INTRODUCTION AND OVERVIEW 

A God is not ebbing from public life, this has to be one of the furthermost motivating 

assertions to come out of Charles Taylor’s discourse.2 Since religion’s civic renaissance is one of 

the most significant remaining intercontinental perspectives of our time, the energetic and dramatic 

issues of this reinforcement demand efforts of various countries, especially in the recent Middle 

East’s Arab Spring countries to address genocide, war and military crimes, civil war’s atrocities, 

                                                      
2 See generally Marlies Glasius & Tim Meijers, Constructions of Legitimacy: The Charles Taylor 

Trial, INT’L J. OF TRANSITIONAL JUST., (Oxford U. Press, April 2010) (examining discourses of 

the criminal prosecution in Taylor’s case before the Special Court for Sierra Leone, highlighting 

the doctrine of legitimacy and utility of international criminal justice, and the legal doctrine of 

‘expressivism’ to theorize the link between normative legitimacy, real support, and the 

international criminal justice’s technique as dynamic determined in court).  



 

 

41 

 

and the injustices of tyranny and dictatorship.3 Transitional Justice (“TJ”) is known among legal 

scholars, political scientists, and human rights activists as a way to—in the word of a Northern 

Ireland public precept—“deal with their past.”4 Not only problematical and influential, the 

religions have even formulated a unique model for dealing with the past (reconciliation), as an 

approach that fluctuates noticeably from the perceptions of the human rights atmosphere and the 

international “peace building consensus.”5 Accordingly, the classical TJ is not a ‘special’ sort of 

justice, but an attitude to accomplishing justice in times of transitioning from conflict and/or state 

oppression.6 By trying to attain accountability and remedying victims, TJ provides 

acknowledgement of the victims’ rights, endorses civic trust, and strengthens the democratic and 

transparent rule of law.7  

                                                      
3 See generally Chandra L. Sriram, TRANSITIONAL JUSTICE IN THE MIDDLE EAST AND NORTH 

AFRICA (2016). Middle Easterners have “had high hopes not only for democratisation but also 

for transitional justice to track the massive abuses “that had taken place in the region,” either 

during the uprisings or for the decades before them, as demonstrators had called not only for the 

removal of corrupt regimes,” but also for the human rights’ protection more generally, 

comprising socio-economic, civil, and political rights. Despite these desires, most of the 

transitions in the MENA region have stalled, along with the transitional justice’s possibility, 

https://global.oup.com/academic/product/transitional-justice-in-the-middle-east-and-north-africa-

9780190628567?cc=us&lang=en&#. 
4 Laura Davis, EU FOREIGN POLICY, TRANSITIONAL JUSTICE AND MEDIATION: PRINCIPLE, 

POLICY, PRACTICE 2 (2014); see also The European Union Guidelines on Compliance with 

International Humanitarian Law (IHL) Document 15246/05 III 5 December 2005, http://eur-

lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52005XG1223(02)&rid=2 (An effort to 

improve compliance with IHL, even as “the suffering and destruction caused by violations of 

IHL render post-conflict settlements more difficult,) p. 327/4,; see generally EU Strategic 

Framework and Action Plan on Human Rights and Democracy, Luxembourg June 25, 2012 

11855/12, Luxembourg, Art. 

27, http://www.eeas.europa.eu/archives/delegations/thailand/documents/news/20120625_en.pdf 

(An “action plan is to implement the EU Strategic Framework on Human Rights and 

Democracy”) p. 5. 
5 See Sassi, Mabrouk, Falsifat Al‘adela Al-Intiqaliah fi Al-Islam [The Philosophy of Transitional 

Justice in Islam], AL-FAJR NEWS (Mar. 23, 2012), http://www.turess.com/alfajrnews/103706.  
6 Id. See also Juan E. Mendez, Accountability for Past Abuses, 19 HUMAN RIGHTS QUARTERLY 

255, 256 (1997). 
7 Ruti G. Teitel, TRANSITIONAL JUSTICE 100 (2000); see also Neil J. Kritz, TRANSITIONAL 

JUSTICE: HOW EMERGING DEMOCRACIES RECKON WITH FORMER REGIMES 147 (1995). In the 

same vein, how the states transit from violence and wars and autocratic regimes to democracy 

and peace and to realize human rights. This transition can be done with different mechanisms 

like judicial and non-judicial processes, truth commissions, and institutional reforms. By the 

same token, the office of the United Nations High Commissioner has described the TJ as 
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In the aftermath of massive human rights violations, victims have well-established rights 

to see the culprits penalized, to know the truth, and to receive reparations.8 Systemic human rights 

transgressions touch not only the victims, but the entire society.  States have an obligation to ensure 

the violations do not reoccur as well as a duty to reform institutions that were either involved in or 

incapable of averting the mistreatments.9 

Academic scholars and activists cited that the core elements of a comprehensive TJ strategy 

include criminal prosecutions and trials, principally those that address perpetrators considered to 

be the most accountable.10 Compensations (repressions), through which governments identify and 

take steps to address the injuries suffered. Such initiatives often have substantial components such 

as: health services/cash payments, emblematic features, public apologies, and memorialization 

(day of remembrance).11 Furthermore, institutional reform of offensive state institutions such as 

the military, police enforcements, and judicial bodies (courts), to dismantle appropriately the 

operational machinery of manipulations and preclude reappearance of grave human rights abuses. 

                                                      

“transitional justice must have the ambition to assist the transformation of oppressed societies 

into free ones by addressing the injustices of the past through measures that will procure an 

equitable future. It must reach to-but also beyond-the crimes and abuses committed during the 

conflict that led to the transition, and it must address the human rights violations that predated 

the conflict and caused or contributed to it.”  
8 Kritz, supra note 7, at 492, 502, & 657.  
9 Paige Arthur, How “Transitions” Reshaped Human Rights: A Conceptual History of 

Transitional Justice, 31 HUM. RTS. Q. 321, 325, 356-57(2009).  
10 Naomi Roht-Arriaza & Javier Mariezcurrena, TRANSITIONAL JUSTICE IN THE TWENTY-FIRST 

CENTURY: BEYOND TRUTH VERSUS JUSTICE 346 (2006). For further details on the TJ 

mechanisms, see also Eric Sottas, Transitional justice and sanctions, 90 INT’L. REV. OF RED 

CROSS 371 (2008) (exploring the correlation between these needs and TJ techniques, and 

critically assessing their influence on the forms justice has taken in post-conflict situations).  
11 See Sottas, supra note 10, at 393-397 (The first appearance of TJ in context was during the 

Nuremberg trials where an international military tribunal was established for the purpose of 

prosecuting officials for the many human rights violations and war crimes. The UN Secretary 

General stated that TJ includes: (“(a) domestic, hybrid, and international prosecutions; (b) truth 

telling initiatives to determine and document violations that have occurred; (c) promoting 

reconciliation within divided communities; (d) reparations to victims including collective and 

symbolic reparations; (e) constructing legacy and monuments for education of future 

generations, and (f) institutional reform.”). See generally U.N Secretary-General, The rule of law 

and transitional justice in conflict and post-conflict societies, U.N. Doc. S/2004/616 (Aug. 23, 

2004).  
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Additionally, the impunity along with the Truth Commissions or other techniques to investigate 

and report on systematic patterns of exploitation, recommend changes and reforms in that field.12  

It should be noted that the steps that must be taken in TJ should be comprised of the peace 

process of renovation of institutions that are favorable to a stable and fair political system, 

including governance and judicial configuration as well as the procurement of economic means 

required to achieve those ends. Economic stability is instrumental for political constancy, and the 

reinstatement of civil confidence (trust) in government’s institutions. This means that the state 

works for all citizens irrespective of race, gender, nationality, religion, or political allegiance.13 

Further, TJ aims to guarantee the accurate implementation of fundamental international law norms 

through whatever process a government embraced.14 Legally speaking, it is a combination of 

International Humanitarian Law (“IHL”), International Human Rights Law (“IHRL”), along with 

the due process principles in criminal prosecutions.15 This process proposed justice in all its forms, 

including restorative justice, criminal justice, redistributive and social justices. Also, an eloquent 

democratic reform assures the rule of law’s application within society and building a civilization 

with active institutions that ensure that the varieties of violations being dealt with will never occur 

again.16 Against this succinct framework, this chapter will discuss the TJ’s roots in religious 

                                                      
12 Id. Different countries have added other actions. Memorialization, for instance, numerous 

efforts to keep the memory of the victims alive through the creation of museums, memorials, and 

other symbolic creativities including the renaming of public spaces has become a significant part 

of TJ around the globe. See Mohamed ‘Arafa, Insights on Divine (Islamic) Law: Islamophobia 

versus Terrorism, Death Penalty, and Transitional Justice, Calumet: Intercultural L. & 

Humanities Rev. at 5-7 (Feb. 19, 2016), 

http://www.windogem.it/calumet/upload/pdf2/mat_43.pdf.  
13 For further details on the processes that are believed to constitute the core of TJ among 

political thinkers and legal scholars, see ‘Arafa, supra note 12, at 6-8. (“mostly, (a) a transition 

encompasses a justice process, to bring perpetrators of mass atrocities to justice and to punish 

them for the crimes committed; (b) a reparation process, to redress victims of atrocities for the 

harm suffered; (c) a truth and reconciliation process (“Truth Commissions”) to fully investigate 

atrocities so that society discovers what happened during the conflict, who committed the 

atrocities, and to understand the causes behind the conflict and human rights violations, and (d) 

the institutional reform aimed to get rid of the incompetent and corrupt chiefs . . .”).  
14 See generally Arthur, supra note 9. 
15 See generally Roddy Brett & Lina Malagon, Overcoming the Original Sin of the “Original 

Condition”: How Reparations May Contribute to Emancipatory Peacebuilding, 14 HUM. RTS. 

REV. 257 (2013). 
16 Building Lasting Peace and Balance of Power are important doctrines in determining how the 

new state, or those involved in the new government, hold responsible those who perpetrated the 
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perspectives generally in section two and if it is compatible with the recent positive international 

norms along with the TJ model in Islamic law in part three, highlighting Egypt as a case study 

regarding the death penalty as a tool of TJ. Finally, it concludes that the axiomatic view of Islamic 

TJ policies is in essence fashioned by religious theories, laws, and divine practices and that Islam 

is more than appropriate to create a comprehensive design for victims’ care in transitional periods 

on both national and universal levels. This is a message that everyone can and must understand.  

II. TRANSITIONAL JUSTICE IN RELIGIOUS TRADITIONS: HOW FAR REACHING 

ARE THEY? 

Nevertheless, if some secular views on TJ do not congregate gracefully with the liberal 

human rights practices, spiritual perceptions reason more typically and reliably from a diverse 

center of gravity.  Recently, human rights is essential to the Catholic Churches teachings, foremost 

Protestant values, and Judaism, while it relishes more mixed support in Islam, Buddhism, and 

Hinduism.17 In the West, Judeo-Christian obligations have debatably served as vigorous human 

rights’ basics and religious attitudes to TJ frequently validate human rights as an objective. 

However, neither human rights nor sanctions for sinners is the mutual turning notion.18 The notion 

around which sacred opinions most meet, is reconciliation. Certainly, an upsurge of religious 

influences for reconciliation is one of the unexpected and novel developments of the age of TJ.19 

Muslim, Christian, and Jewish advocates of reconciliation’s theological concept, meaning the 

“restoration of right relationships,” as the term “transitional justice” is not purely a Western 

concept or strange to the Arab or Islamic cultures. TJ also contains the basic components and 

mechanisms applied and rooted in various primary and secondary sources of Islamic law (Qur’an 

and Sunnah [Prophet Mohammad’s teachings], Qiyyas and ijma‘a [analogical deduction/juristic 

                                                      

most destructive ruins, especially if the perpetrators are part of the new transitional structure and 

still hold power. Who does the new state hold accountable and what criminal offenses should be 

punished? See Nenad Dimitrijević, Justice beyond Blame: Moral Justification of (The Idea of) a 

Truth Commission, 50 J. OF CONFLICT RESOL.368, 373-74 (2006). 
17 See generally Donald W. Shriver, AN ETHIC FOR ENEMIES: FORGIVENESS IN POLITICS (1995); 

Mark Amstutz, THE HEALING OF NATIONS: THE PROMISE AND LIMITS OF POLITICAL FORGIVENESS 

(2005).  
18 See generally Brian Tierney, THE IDEA OF NATURAL RIGHTS: STUDIES ON NATURAL RIGHTS, 

NATURAL LAW, AND CHURCH LAW, 1150-1625 (1997); Michael J. Perry, THE IDEA OF HUMAN 

RIGHTS: FOUR INQUIRIES (1998).  
19 See generally Alan J. Torrance, The Theological Grounds for Advocating Forgiveness and 

Reconciliation in the Sociopolitical Realm, in THE POLITICS OF PAST EVIL (2006). 
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consensus]).  Islamic law renounces violence, urges forgiveness, tolerance, and reconciliation. The 

components of the concepts of justice conform to the Islamic law’s purposes, calling for the 

elimination of corruption and corrupt régimes.20   

Historically in the 11th and 12th centuries, the Holy Roman Royal leader would request and 

solicit for clemency and forgiveness from the Pope in Italy, and the United Kingdom’s King would 

do public reparation for massacring the Archbishop of Canterbury, then forgiveness had been 

consigned to the confessional, to prayer, and to personal relations in terms of divine TJ.21 

Moreover, the dominant contemporary principles dealing with past sin tend to repudiate 

reconciliation; such as, the legalist philosophies of the compensation (the Calvinist “penal 

substitution” theory, that deals with a punitive balancing of scales over the relations’ 

reestablishment), and the, “exemplarist” ideas that view Christ’s death as an ordinary model of 

love but not as a genuine restorative conquest over sin and death.22 In this respect, Theologian 

John De Gruchy touches base on the rise of modern divinities who apprehend atonement to indicate 

the transformation and reconciliation of political orders.23 Likewise, German theologian Albrecht 

Ritschl wanted to emphasize the leakage, or disadvantages, of restraining fluctuation between 

penal switch and exemplarism in his Christian Doctrine of Justification and Reconciliation, as he 

argued for Christ’s reconciliation as an operative world’s transformation.24  

                                                      
20 See generally Irving Greenberg, Religion as a Force for Reconciliation and Peace: A Jewish 

Analysis, in BEYOND VIOLENCE: RELIGIOUS SOURCES OF SOCIAL TRANSFORMATION IN JUDAISM, 

CHRISTIANITY, AND ISLAM (2004). See also Daniel Philpott, What Religion Brings to the Politics 

of Transitional Justice, 61 J. OF INT.’L AFFAIRS, 93, 98 (2007). The notion of reconciliation is 

applied in Islamic law when the Prophet Mohammad encouraged mercy by asking the victim or 

the victim’s family four times if they were willing to forgive before rationalizing retribution.  
21 See generally Timothy Gorringe, GOD’S JUST VENGEANCE:CRIME, VIOLENCE AND THE 

RHETORIC OF SALVATION (1996) (discussing the interface between atonement theology and ideas 

about punishment).  
22 In this domain, Western Christian politics, specifically in the Catholic Church, has been 

subjugated by justice principles and natural law ideals, which have little to say about forgiveness, 

repentance, reparation, and settlement. See John W. de Gruchy, RECONCILIATION: RESTORING 

JUSTICE 67-68 (2002). 
23 Id.; Stephen J. Pope, The Convergence of Forgiveness and Justice:Lessons From El-Salvador, 

64 THEOLOGICAL STUD. 812, 817 (2003); William Bole et al., FORGIVENESS IN INTERNATIONAL 

POLITICS: AN ALTERNATIVE ROAD TO PEACE 118-120 (2004). 
24 See Karl Barth, CHURCH DOGMATICS: VOLUME IV, THE DOCTRINE OF RECONCILIATION, PART I 

381-85 (1958). For instance, in South Africa reconciliation was phased out by other themes in 

Christian moral values. After the Apartheid regime fell, the National Commission for Truth and 



 

 

46 

 

On the other hand, the Jewish traditional norms debated advanced public reconciliation 

earlier than Christianity. Scholarly writings of the medieval Jewish philosopher Moses 

Maimonides testify to rich settlement’s practices recognized as teshuva, (repentance/turning).25  

Today, he believes that in the current Middle East, Jews, Christians, and Muslims, cannot afford 

to pay no attention to the peacebuilding potential of traditional religious concepts.26 The Islamic 

intellectual activist, Professor Mohammad Abu-Nimer, has pursued theories and values from the 

Qur’anic verses, Hadiths, Fiqh (Islamic jurisprudence), and subsequent Islamic traditional Ijma‘a 

(consensus) for reconciliation and peacebuilding in current states.27 He discloses that pre-modern 

Arab-Islam comprises rich community notions of sulh (settlement) and musalaha (reconciliation), 

comparable to Judaism’s teshuva.28  

                                                      

Reconciliation made reconciliation its fundamental element. Subsequently, within the political 

discourse, reconciliation has become required for truth commissions in Nigeria, Peru, Sierra 

Leone, Chad, Liberia, and Morocco. 
25 See generally Marc Gopin, Judaism and Peacebuilding in the Context of the Middle Eastern 

Conflict, in FAITH-BASED DIPLOMACY TRUMPING REALPOLITIK (2003) (discussing the 

involvement of religion in a cultural plan to deescalate conflict between Israel and Palestine by 

restoring dignity on both sides) [hereinafter Gopin, Judaism and Peacebuilding]; Marc 

Gopin, Appendix: Peacemaking Qualities of Judaism as Revealed in Sacred Scripture, in FAITH-

BASED DIPLOMACY TRUMPING REALPOLITIK (2003) (discussing deep seeded conflicts regarding 

the Jewish Community and how the knowledge gained in so doing might be applied to 

Palestinian-Israeli relations moving forward) [hereinafter Gopin, Appendix]. Rabbi M. Gopin, as 

an activist for peace in the Middle East, recently supposed the marshal teshuva scheme, along 

with other concepts from Jewish scripture as aveilus (the mourning of loved ones via burial and 

commemoration followed by curing and recovery), tolerance towards the enemy, social justice, 

integrity, shame, and dignity for peacebuilding and reconciliation in the politics of modern 

(transitional) states.  
26 See generally Antjie Krog, Rethinking Reconciliation and Forgiveness at the South African 

Truth and Reconciliation Commission in THE LIMITS OF TRANSITION: THE SOUTH AFRICAN 

TRUTH AND RECONCILIATION COMMISSION 20 YEARS ON (2017). 
27

 Abdel Fattah Murad et al., The Foundations of Transitional Criminal and Civil Justice in the 

Holy Qur’an, MASRA (Oct. 3, 2013), 

http://www.masress.com/october/135802 [hereinafter Criminal and Civil Justice]; Abdel Fattah 

Murad et al., The Foundations of Transitional Justice in the Noble Sunnah, MASRA (Oct. 17, 

2013), http://www.masress.com/october/136244 [hereinafter Noble Sunnah].   
28 See George E. Irani & Nathan C. Funk, Rituals of Reconciliation: Arab-Islamic Perspectives, 

20 ARAB STUDIES QUARTERLY 20, 64-65 (1998). See also Sohail H. Hashmi, Islamic Ethics in 

International Society, in INTERNATIONAL SOCIETY: DIVERSE ETHICAL PERSPECTIVES at 221-

7 (1998) (discussing the Muslim community and its constitution); see generally James P. 

Piscatori, ISLAM IN A WORLD OF NATION-STATES (1986) (discussing the significance of Islam in 

international relations). 
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In recent Islamic politics, both the Middle East struggle and arguments over reconciliation 

in TJ measures in Muslim majority nations as Tunisia, Egypt, Libya, Yemen, [and may be Syria] 

give urgency to the development of an Islamic conception of compromise.29 It is obvious that the 

spiritual arguments for settlement in the Abrahamic values are normally rooted in the character, 

commitments, and God’s actions as these are reported in Holy books, not predominantly in natural 

law or other philosophical reasoning approaches.30 The Arabic term ‘adl (fair), is most frequently 

interpreted into justice in the Qur’anic provisions, similarly means systematic right link.31 From 

these theological views, reconciliation, as a sort of right relationship to a state of right correlation, 

can correspondingly mean restoration of justice to a state of justice.32 Thus, reconciliation per se 

is conception of justice, as Volf argues towards the end of Segregation and Embrace that embrace 

is “part and parcel of the very definition of justice.”33  

By the same token, how does a theology of compromise confront ethical conundrums that 

arise in the political realm? Significantly, what is needed is an ethical belief of reconciliation, as 

on the top of moralists’ agenda ought to be the stiffness between pardon and punishment.34 

The Shoura (consultation) represents the cornerstone notion in modern Islamic TJ policy, as it is 

based on the sulh (reconciliation) ideal – the predominant perspective in Islamic jurisprudence – 

in terms of the protection of civil society’s maslah (public interest).35  

                                                      
29 Veerle Opgenhaffen & Mark Freeman, Transitional Justice in Morocco: A Progress Report, 

INTERNATIONAL CENTER FOR TRANSITIONAL JUSTICE 7, 23 (2005), 

https://www.ictj.org/sites/default/files/ICTJ-Morocco-Progress-Report-2005-English.pdf 

(“Morocco’s years of lead were characterized by a variety of abuses. Thousands of individuals 

were victims of violations that ranged from arbitrary detention and torture to extrajudicial 

execution and forced disappearances. Survivors of torture in Moroccan prisons have written 

autobiographical accounts of captivity in dark and cramped cells deep within secret detention 

facilities . . . To date, the Moroccan experience in the realm of transitional justice is best viewed 

as part of a long-term process of reckoning with a violent and, until recently, hidden past.”).  
30 See generally Gopin, Judaism and Peacebuilding , supra note 25; Gopin, Appendix, supra note 

25.  
31 See Majid Khadduri, THE ISLAMIC CONCEPTION OF JUSTICE 6 (1984). 
32 Id., at 5-12.  
33 Miroslav Volf, EXCLUSION AND EMBRACE 220 (1996).  
34See generally Miroslav Volf, Forgiveness, Reconciliation, and Justice: A Theological 

Contribution to a More Peaceful Social Environment, 29 MILLENNIUM 861 (2000). 
35 See generally Murad et al., Criminal and Civil Justice, supra note 27 (discussing how the 

verses of the Holy Qur’an addresses transitional justice, both criminal and civil); Murad et 
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III. TRANSITIONAL JUSTICE UNDER THE UMBRELLA OF ISLAMIC (SHARIE‘A) 

LAW: A TRAP, COMPATIBLE OR NOT? 

Following the Arab Spring uprisings, the Tunisian and Egyptian governments tried to 

implement numerous TJ mechanisms, as truth commissions, reparation plans and prosecutions 

(trials), which pursued to redress the massive human rights ruins committed during that period. 

Though, Islam is the predominant religion in both nations, a plethora of research on TJ and post 

conflict restoration as specialists have mainly ignored the issue within the Sharie‘a context.  It 

should be noted that Islam plays a crucial role in law and politics in the Middle East and represents 

the main source of law in various constitutions. Thus, this section will create an Islamic legal basis 

for TJ strategies by discussing prosecution, reparations, and reconciliation measures under 

Sharie‘a, as the Prophet Mohammad said in that area “[i]f a relative of anyone is killed, or if he 

suffers khabl (wound), he may select one of three things: he may retaliate, or forgive, or receive 

compensation. But if he wishes a fourth, hold his hands.”36 Hence, the objectives of Islamic TJ 

institutions should be realized along with the similarities and alterations in Islam and in the 

classical attitude plus its mechanisms.  

A. RETRIBUTIVE JUSTICE IN THE SHARIE‘A LEGAL THEORY: QISAS OR HUDUD OR TA‘AZIR? 

Generally speaking, in the Qur’an, justice plays a vital theme as numerous Muslim 

fuquha’a (jurists) linked it as one of Islam’s main intentions, as an obligation and that injustice is 

haram (forbidden).37 In this regard, God stipulated that: “We have already sent Our messengers 

with clear evidences and sent down with them the Scripture and the balance that the people may 

                                                      

al., Noble Sunnah, supra note 27 (discussing the main principles of transitional justice that noble 

Sunnah initiated through the Madinah document).  
36 Abu-Dawud 40:4481. 
37 See generally M. Cherif Bassiouni, THE SHARI‘A AND ISLAMIC CRIMINAL JUSTICE IN TIME OF 

WAR AND PEACE (2013) (examining Sunni Muslim scholars and religious doctrine to current 

issues surrounding armed conflict, stating that Islamic legal norms are consistent with current 

international human rights law and norms, and that such norms may be used in Muslim societies. 

It rebuts Islamophobes in the West that criticize Islam on the basis of some of Muslim’s 

irresponsible practices, and wishes to reduce tensions between Western and Islamic approaches 

by enhancing mutual understanding of the subjects within the well-accepted Islamic law 

principles in their application to recent conflicts and violence by Muslims whether against 

Muslims or non-Muslims).   
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maintain [their affairs] in justice.”38 In terms of criminal justice, Islamic fiqh divides crimes and 

punishments into three main categories: Qisas, Hudud, and Ta‘zir.39 Qur’an proposes qisas 

(retaliation), for blood crimes as murder, among others, and rationalized to the community and 

citizens’ improvement.40 Further ta‘zir covers minor wrongdoings—not mentioned in the primary 

sources of the law—offenses for which retribution is improper or impossible, and there is no fixed 

punishment for it unlike hudud or qisas, and thus, ta‘zir penalty is administered at the qadi’s 

(judge’s) discretion.41 In Islamic TJ context, the most significant committed crimes during armed 

conflict encompass purposeful and unintentional killings, torture or people’s malicious injury, 

rape, sexual slavery, and forced disappearances.42  

(i) Qisas Offenses (Homicide and Wounding): 

Qisas (equivalence/equality) related to a criminal act punishable by the same or a 

significantly similar act in retribution (retaliation) for the harm (injury) inflicted.43 These 

misconducts include an aggression on the most imperative personal rights, as right to life and the 

                                                      
38 Qur’an 57:25. God recited: “O you who have believed, be persistently standing firm for Allah, 

witnesses in justice, and do not let the hatred of a people prevent you from being just. Be just; 

that is nearer to righteousness.” Qur’an 5:8. In this domain, it is narrated via ‘Aisha, that 

Mohammad said: “The blood of a Muslim man who testifies that there is no god but Allah and 

that Mohammad is Allah’s Apostle should not lawfully be shed except only for one of three 

reasons . . . ; or one who commits murder for which he is killed.” Abu-Dawud 38:4339.  
39 Mohammad H. Kamali, SHARI’AH LAW: AN INTRODUCTION 188-89 (2008). Hudud crimes 

(prescribed) offences, cover the offences of theft, slander and defamation, drinking alcohol, 

highway robbery, rebellion against legitimate authority, adultery, and apostasy and the last two 

crimes are questionable within their penalties. For further discussion, see id., at 44. See also 

Mohamed A. Arafa, Corruption and Bribery in Islamic Law: Are Islamic Ideals Being Met in 

Practice? 18 GOLDEN GATE ANNUAL SURVEY INT’L. & COMP. L. J. 158,189-195 (2012).  
40 God says: “And there is for you in legal retribution [saving of] life, O you [people] of 

understanding, that you may become righteous.” Qur’an 2:179. 
41 See Osman Abd-el-Malek al-Saleh, The Right of the Individual to Personal Security in 

Islam, in THE ISLAMIC CRIMINAL JUSTICE SYSTEM 56-60 (1982).  
42 See Muhammad Salim al-Awwa, The Basis of Islamic Penal Legislation, in THE ISLAMIC 

CRIMINAL JUSTICE SYSTEM, supra note 41, at 127-28; see also Awad M. Awad, The Rights of the 

Accused Under Islamic Criminal Procedure, in THE ISLAMIC CRIMINAL JUSTICE 

SYSTEM, supra note 41 (discussing the administration of justice in the Islamic Shari’a).  
43 See generally M. Cherif Bassiouni, Sources of Islamic Law, and the Protection of Human 

Rights in the Islamic Criminal Justice System, in in THE ISLAMIC CRIMINAL JUSTICE 

SYSTEM, supra note 41 (discussing the differences in the application of Shari’a law as opposed 

to other legal systems). In other words, it implicates the compensation of a wrongdoing by 

equalizing the harm.  
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right to corporal integrity.44 In specific circumstances, a victim or his legal representatives may 

mandate other sorts of diyaa (compensation) in lieu of corporal punishment based on the principle 

of “Talion.”45 As another option, the victim [or] legal guardians may entirely forgive and pardon 

the wrongdoer.46 Qisas felonies are divided into two classes. One involves the pre-meditated 

homicide.47 The second encompasses the deliberate infliction of bodily harm resulting in 

everlasting or grave injury.48 This embraces disfigurement, beating, wounding, and other practices 

of physical mutilation.49 Accordingly, the formulation of this penalty is based on providing a well-

balanced application of justice and equality.50 

Punishment for Qisas criminalities cannot be functional when the offender is related to the 

victim, for instance, if the crook is the victim’s son.51 Further, an offender found guilty of causing 

accidental murder or bodily injury is also liable for Diyya, but not subject to physical retribution 

by equivalence.52 Only victims (their representatives) retain the right to prosecute the criminal; so 

public authorities have no supremacy to interpose, unlike the Western legal approach.53 This 

accomplishes the objective of recognizing both general and specific deterrence, as well as 

providing restitution to the victim to end the conflict between the criminal and the injured party.54 

The notion is that revenge consists of having the criminal suffer the same form of death or the 

equivalent damage which he caused to the victim.55 For legal reparation, the victim’s family may 

require for payment within the period of time when the exercise of reprisal is still acceptable, 

                                                      
44 Id.  
45 See Nasser Al-Kholaify, Mitigating and Aggravating Circumstances for Penalty of Ta‘azir in 

Islamic Jurisprudence 49 (1992).  
46 “But if one is granted any remission by one’s brother, then pursuing the matter for the 

realization of the blood money shall be done with fairness and the murderer shall pay him the 

blood money in a handsome manner.” Qur’an 2:177-78. 
47 Al-Kholaify, supra note 45, at 53. 
48 Id. 
49 See generally Muhammad S. ‘Awwā, PUNISHMENT IN ISLAMIC LAW: A COMPARATIVE STUDY 

(2000). 
50 Id.  
51 “And therein We prescribed for them: A life for a life, and an eye for an eye, and a nose for a 

nose, and an ear for an ear, and a tooth for a tooth, and for other injuries equitable retaliation.” 

Qur’an 5:45, http://perma.cc/5ZN7-RLRM.  
52 Al-Kholaify, supra note 45, at 57. 
53 See Arafa, supra note 39, at 190. 
54Id. 
55 Id. at 189. 
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though any reward must meet the prerequisite of the perpetrator’ consent.56  Though murder is not 

a haad (fixed) criminality, Islamic law acknowledge its commission as haram (outlawed).57 Under 

Islamic TJ policy, it is a grave sin for a Muslim to take the life of another person Muslim or non-

Muslim, thus, it is not permissible under Sharie‘a to carry out the death penalty either against a 

Muslim or a non-Muslim, except the strict evidentiary rules (beyond reasonable doubt) had been 

fullfilled.58 Therefore, Islam forbids blood vendettas leading to mass retaliation against an entire 

community for the murder of a single man, only deliberate murders are punishable under it.59 In 

this domain, God states: 

And never is it for a believer to kill a […] And whoever kills . . . by mistake, then the 

freeing of a believing slave and a compensation payment presented to the deceased’s 

family [is required] unless they give [up their right as] charity. But if the deceased was 

from a people at war with you . . . then a compensation payment presented to his family 

and . . . And whoever doesn’t find . . . , then [instead], a fast for two months 

consecutively, [seeking] acceptance of repentance from Allah . . .60 

Based on this text, unintentional killing of civilians during unrest civil war is not punishable 

by corporal punishment, as the State might set up a reparation programs to recompense the victims’ 

families, if the culprits were state actors.61 Nevertheless, autonomous committers (not state’s 

officials), as rebel troops, protesters, among others would have to compensate the victim’s 

family.62 This amount would be evaluated based on the currencies’ changes, taking into account 

the al-maslash al‘amah (community’s public good).63 In the same vein, eyewitnesses are not 

                                                      
56 Al-Kholaify, supra note 45, at 55.  
57 Additionally, (“The Prophet was asked about the great sins He said, ‘They are to join others in 

worship with Allah, to be undutiful to one’s parents, to kill a person (which Allah has forbidden 

to kill), and to give a false witness.’”). Sahih Bukhari 3:48:821; see also Sahih Muslim 16:4152. 
58 It has been reported that Mohammad said: “It is not permissible to take the life of a Muslim 

who bears testimony to the fact that there is no God but Allah…” Sahih Muslim 16:4152. 
59 See Qur’an 2:178, 5:45, & 4:92. 
60 Qur’an 4:92. 
61 See generally Siti Ismail, The Modern Interpretation of the Diyat Formula for the Quantum of 

Damages: The Case of Homicide and Personal Injuries, 26 ARAB LAW QUARTERLY 361, 362 

(2012) (discussing the Islamic concept of diyat, a method by which a victim’s family is 

monetarily compensated in lieu of equal punishment to the transgressor). 
62 Id. 
63 See Ismail, supra note 61 at 369-72.  
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required for intentional killings, but Mohammad required around fifty oaths—swearing that one’s 

testimony is accurate—for launching a murderer’s accountability and blood money.64 Sins and 

wrongful convictions under Sharie‘a norms disheartens criminal trials in cases where there is 

minor doubt as to the defendant’s guilt. 65 

(ii) Haad Crimes, Harabah, Maslaha: Forcible Rape, Sexual Bondage, and Public Interest: 

Hudud are sins penalized by fixed legal penalties and are those that bring about destruction 

to the indispensable interests of the community; they infer a severe aggression on society’s peace, 

harmony, and virtue.66 Consequently, criminal sentences for these acts are the most stringent and 

critical in Islamic criminal law and TJ policies.67 In terms of hudud’s severity, Islamic TJ requires 

the delinquent to be of legal capacity, performing of his own free will, and most significantly to 

be proven guilty of the crime beyond a reasonable doubt after a fair trial, as “doubt” is of crucial 

importance in the Islamic criminal penalties’ application.68 Rape and sexual assault are the most 

provocative and extensively debated crimes in Islam as there is a widespread consensus among 

legal/religious scholars that adultery and fornication among two consenting adults is punishable 

under it, even theologians are divided as to the appropriate punishment for rape and sexual slavery 

under Islamic criminal justice.69 The nature of TJ procedures executed by a State in accordance 

within the Islamic norms will depend on its interpretive perspective the jurisprudential schools of 

thought.   

                                                      
64 Sahih Muslim 16:4119. 
65 God cites: “He who killed a human being without the later being guilty of killing another or of 

spreading disorder in the land should be looked upon as if he had killed all of mankind.” Qur’an 

5:32. 
66 Taylor Kamel, The Principle of Legality and its Application in Islamic Criminal 

Justice, in THE ISLAMIC CRIMINAL JUSTICE SYSTEM, supra note 41, at 163-64. .  
67 See generally Rudolph Peters, CRIME AND PUNISHMENT IN ISLAMIC LAW: THEORY AND 

PRACTICE FROM THE SIXTEENTH TO THE TWENTY-FIRST CENTURY (2005).  
68 See generally Mohamed ‘Arafa and Jonathan Burns, Judicial Corporal Punishment in the 

United States? Lessons from Islamic Criminal Law for Curing the Ills of Mass Incarceration, 

25 IND. INT’L & COMP. L. REV. 3, 390 (2015) (“Accordingly, specific Hudud offenses, their 

punishment, and mitigating and aggravating circumstances were fixed and detailed in provisions 

of the Qur’an and Sunnah . . .”).   
69 See generally id. (the crime has to be proven by confession or the testimony of four 

eyewitnesses seeing the whole act of sexual intercourse to apply the punishment, otherwise, it 

should not apply in any event based on doubt).  
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According to the Hanafi School, zina (adultery) is “unlawful vaginal intercourse with a 

living woman who is not a right-hand possession, not in the quasi-ownership of the man or not 

freely married or quasi-married . . .”70 The Malki, Shafi‘i, and Hanbali schools define it as “the 

unlawful and mutually consensual vaginal or anal intercourse between a man who is sane and who 

reached the puberty and a woman who is not in his title (by marriage).”71 Hence, this description 

could cover rape’s male victims. On the other hand, zina bi al-ikrah (rape) is different than 

fornication as it is a physical assault that causes bodily harm and sometimes death.72 Likewise, it 

is a violation of God’s and human rights, however, only the perpetrator of rape receives the haad 

punishment, not the victim.73 

The contemporary Islamic attitude has categorize rape as hirabah (unlawful warfare) as a 

hudud crime. Under this view, the qadi (judge) will convict the perpetrator as an outlaw and one 

who impends public’s peace and security.74 On the contrary to zina, there are numerous penalties 

                                                      
70 See generally Abdullahi  An-Na‘im, Islam, Islamic Law, and the Dilemma of Cultural 

Legitimacy for Universal 

Human Rights in Asian Perspectives on Human Rights, in ASIAN PERSPECTIVES ON HUMAN 

RIGHTS (1990). He argues that (“Human rights need to be perceived as culturally legitimate in 

order for them to be given more than lip service…But in Islamic cultures a deep division exists 

between those who are Muslim and those who are not, as well as between men and women. As 

long as these divisions exist, appeals to universal human rights will continue to clash with deeply 

held cultural and religious views . . .”). 
71 Sahih Muslim 17:419. See generally Qur’an 24:4, 24:13 & 24:23 (discussing the punishment 

for those who accuse chaste women without producing four witnesses). 
72 See Azman Mohd Noor, Rape: A Problem of Crime Classification in Islamic Law, 24 Arab 

Law Quarterly 4, 418-424 (2010). 
73 Azman Noor, Rape: A Problem of Crime Classification in Islamic Law, 24 ARAB LAW 

QUARTERLY 4, 417-430 (2010). In this sense, punishment for slanderous accusation is recited by 

God: “Why did they [who slandered] not produce for it four witnesses? . . ., who are the liars.” 

and “Indeed, those who [falsely] accuse chaste, unaware and believing women are cursed in this 

world and the Hereafter; and they will have a great punishment.” Also, “And those who accuse 

chaste women and then do not produce four witnesses . . . and do not accept from them 

testimony ever after. . .” Jurists have interpreted it to apply to both males and females regarding 

chastisements. 
74 Id. at 433-34.  Regarding its punishments, God says: 

Indeed, the penalty for those who wage war against Allah and His Messenger and 

strive upon earth [to cause] corruption is none but that they be killed or crucified or 

that their hands and feet be cut off from opposite sides or that they be exiled from the 

land. That is for them a disgrace in this world; and for them in the Hereafter is a great 

punishment, [e]xcept for those who return [repenting] before you apprehend them . . .   

Qur’an 5:33-34.  
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accessible for rape as a hirabah haad, includes death penalty, crucifixion, or exile (local 

banishment) based on the country’s judicial system, either the jury/qadi will determine whether to 

implement or banish the rape’s perpetrators under Islamic norms.75 Since the quar’anic verse 

doesn’t stipulate the punishment for those who repent, whether offenders’ mercy will be available 

to those who turn themselves in will be at the judge’s discretion.76 TJ Muslim scholars label rape 

as hirabah or fasad (corruption and mischief acts) to cover any violent act that rationalize chaos 

or turmoil, comprising property and honor (dignity)’s commandeering.77 Some Islamic TJ 

intellectuals favor the legal prosecution of rape as a mischief because it doesn’t entail proof 

standards rising to the same heightened level as adultery; even courts admit eyewitness’s testimony 

to prove rape, as the victim may prove it by presenting expert witnesses or circumstantial evidence, 

and the plaintiff may proffer DNA and scientific forensic evidence.78  

B. ISLAMIC CURATIVE AND RESTORATIVE JUSTICE: TRUTH COMMISSIONS, REPRESSION PLANS, 

AND SETTLEMENT: NEW TOOLS FOR REFORM 

                                                      
75 Id. at 436-37. 
76 Id. at 434-37. Robert Carle, Revealing and Concealing: Islamist Discourse on Human Rights, 

6 HUMAN RIGHTS REV. 3, 122 (2005) (“The relationship between religion and democratic 

pluralism in the Muslim world has been problematic. In [this] world, both governments and 

popular movements are using religious documents (Qur’an and hadith) to inspire political and 

social change…the fusion of religion and politics that characterizes revivalist Islam has impeded 

the development of both democracy and religious pluralism. An area of particular concern . . . of 

Muslim countries to implement international standards of human rights . . . the two most 

influential international Islamic statements on Human Rights (the Universal Islamic Declaration 

on Human Rights and the Cairo Declaration on Human Rights) attempt to reconcile Islamic law 

and modern norms of human rights.”).  
77 Malikis defines hirabah as an act of aggression that infringes on another’s honor and the 

forcible taking of another’s property. Rape is similar to taking property by using force, as the 

victim’s sexual orientation (in some situations, virginity) is forcefully taken. Both crimes have 

mens area and actus reas of physical assault, torture, usurping, and intent, as they both cause 

disorder and society’s troubles. 
78 But courts don’t require the testimony of four male eyewitnesses as they would for the 

adultery act. The burden of proof for enforceable rape’s victims mostly based on the 

perpetrator’s intent but also demands the lack of consent for prosecution, otherwise both parties 

are guilty of adultery. Courts don’t count the victim or perpetrator’ marital status when 

determining the penalty. See generally Philpott, supra note 20, at 100-05 (discussing the efforts 

of religious actors, in 15 exemplar cases, to shape policy and influence TJ).  
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While the Qur’an commends the law of retribution for murder and killing acts, it also 

highly recommends and orders forgiveness.79 The main tools of the Islamic restorative justice are 

Sulh (reconciliation) and taqasy al-haqa’q (truth investigations).80 Islamic literatures designate 

reconciliation as flowing from God’s mercy (willingness to forgive the repentant), even tolerance 

is conditional upon the perpetrator’s repentance.81 In this regard, Mohammad encouraged mercy 

by asking the victim or the victim’s family four times if they are willing to forgive before allowing 

retribution.82 It has been heard regarding peacemaking that Mohammad said, “He who makes 

peace between the people by inventing good information or saying good things, is not a liar.”83 

Additionally, in cases of homicide, the prey’s family is fortified to accept the blood money 

over retaliation according to the Prophet teachings, however, the offender may even be pardoned 

without paying blood money should the victim’s family relinquish retaliation and grant 

clemency.84 As the victim and family undermine public concerns and state purposes under Islamic 

norms, particularly for unintentional killings.85 It is obvious from the texts, that the victim’s family 

                                                      
79 God stipulates: “O you who have believed, prescribed for you is legal retribution for those 

murdered . . . But whoever overlooks from his brother anything, then there should be a suitable 

follow-up and payment to him with good conduct . . .”: “And We ordained for them therein a life 

for a life . . . But whoever gives [up his right as] charity, it is an expiation for him…then it is 

those who are the wrongdoers.” Qur’an 2:178 & 5:45. 
80 See Philpott, supra note 20, at 93-98 (discussing how TJ may refer to truth commissions, and it 

also may refer to methods for addressing political injustices of the past, such as using 

reconciliation to restore broken relationships).  
81 Id., at 98.  
82 It has been narrated that “I was with the Prophet when a man who was a murderer and had a 

strap round his neck was brought to him. He then called the legal guardian of the victim and 

asked him: Do you forgive him? He said: No. He asked: Will you accept the blood-money? He 

said: No. He asked: Will you kill him? He said: Yes. He said take him. When he turned his back, 

he said: Do you forgive him? . . . After repeating all this [four times], he said: If you forgive him, 

he will bear the burden of his own sin and the [victim’s]. He then forgave him” and “The 

disputants should refrain from taking retaliation. The one who is nearer should forgive first and 

then the one who is next to him, even if (the one who forgives) were a woman.” Abu-

Dawud 40:4484 & 41:4523.  
83 See Al-Bukhari supra note 82, 3:49:857 & 3:48:822. See also Qur’an 49:9.  
84 See Al-Bukhari 2:178.  
85 “ . . . [I]f anyone is killed accidentally, his blood-wit should be one hundred camels: thirty she-

camels which had entered their second year, thirty . . . third year…and ten male camels which 

had entered their third year” Abu-Dawood 41:4526. 
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must ask for a reasonable diyaa and it is to be compensated with handsome gratitude.86 Last but 

not least, forced disappearances and kidnappings have recently plagued the Arab Spring 

countries.87 Prophet Mohammad would often pay diyaa for intended killings where the perpetrator 

was unknown.88 Thus, one could argue that in Middle Eastern countries, a consecutive régime 

would be in charge of paying the diyaq in forced disappearances settings committed by the former 

government, though they had no hand in the crime.89 

C. THE DEATH PENALTY IN EGYPT AS A CASE STUDY FOR TRANSITIONAL JUSTICE: WHAT’S 

WRONG? 

Human rights and human dignity notions are currently unanimously recognized as the 

supreme ideologies and as absolute standards in any politically organized society.90 Death penalty 

directly denies this argument and is based on a justice’s delusion.91 In contrast, corporal 

punishment means at the moment of conviction, the criminal is found guilty and held liable, and 

thus, considered as having performed the wrongful act freely and consciously, and being denied 

                                                      
86 Al-Bukhari 9:83:20 & Qur’an 2:178. Generally, reparations amount (blood money), was set at 

a hundred camels for a life at the Prophet’s time, however, this amount has changed over time 

based on each state diyyat’s assessment system (gold dirhams, silver dinars, cash, etc…) and the 

judge shouldn’t take the victim’s sex into account. Abu-Dawud 39:4527. See, e.g., Islamic Penal 

Code of the Islamic Republic of Iran of 28 Nov. 1991 [BOOKS I & II], 

http://www.iranhrdc.org/english/human-rights-documents/iranian-codes/1000000455-english-

translation-of-books-1-and-2-of-the-new-islamic-penal-code.html (last retrieved Feb. 20, 2018).   
87 The universal agreement for all persons protection from enforced disappearance defines forced 

disappearances as “the arrest, detention, abduction or any other form of deprivation of liberty by 

agents of the State . . . followed by a refusal to acknowledge the deprivation of liberty… or by 

concealment of the fate or whereabouts of the disappeared person . . .” See International 

Convention for the Protection of All Persons from Enforced Disappearance at art. 2, UNITED 

NATIONS HUMAN RIGHTS, 

http://www.ohchr.org/EN/HRBodies/CED/Pages/ConventionCED.aspx.  
88 Sahih Muslim 16:4123. 
89 George Irani, Islamic Mediation Techniques for Middle East Conflicts, 3 MIDDLE EAST REV. 

OF INT’L. AFFAIRS 6 (1999) (reviewing traditional Islamic measures for resolving conflicts and 

supporting conciliation as an applicable tool to the current regional disputes in the Middle 

Eastern region), http://www.rubincenter.org/meria/1999/06/irani.pdf. 
90 For further details concerning the death penalty arguments, see Ahmed ‘Awad Belal, 

MABAD’E KANUN AL-‘UQUBAT AL-MASRY: AL-KESM AL-‘AMM [PRINCIPLES OF EGYPTIAN 

CRIMINAL LAW, THE GENERAL PART, BOOK I: THE CRIMINAL OFFENCE](Arabic/English 

Source/2004). 
91 Id.  
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their freedom as the penalty is irrevocable. 92 In contrast, corporal punishment means that at the 

conviction’s moment, the criminal is held liable and being guilty, and thus, considered as having 

performed freely and consciously, and being denied this freedom as this penalty is irrevocable.93  

In the same vein, the irreversibility claim has a questionable concern regarding the judicial 

precautions and guarantees of due process, which probably blunders justice, as it can result in the 

execution of innocent people.94 On human rights safeguards and justice, the existence of these 

assurances is the unique feature of a dependable judicial system and a credible justice pattern; 

particularly, these comprise legal norms arising from the right to a fair trial (e.g. evidence’s denial 

in case of torture or inhuman treatments, as confession under coercion).95  

On the other hand, the “death row phenomenon” refers to the circumstances of custody of 

a person convicted to capital sentence while pending its execution.96 By the same token, this 

penalty historically was a relic of an old system based on revenge and retaliation that she/he who 

has taken a life should suffer the same destiny.97 Justice has augmented this outdated concept of 

punishment by adopting the principle of a symbolic proportional sentence (“proportionality test”) 

to the harm committed, including fines and imprisonment, which conserves the dignity of both the 

victim and culprit.98 This is significant to affirm the victim’s right to justice and compensation as 

                                                      
92 See Roger Hood, THE DEATH PENALTY: A WORLDWIDE PERSPECTIVE 114-130 (2002). 
93 See generally id. The irreversibility of this sanction contradicts the notion that offenders can be 

reintegrated in societies. As a result, death penalty’s irrevocability simply looks in consistent 

with dignity and freedom notions.  
94 In well-developed and civilized societies, condemning innocent individuals to death goes 

against the principles of unalienable human dignity and the plain concept of justice. 
95 In this regard, when aggravated criminal acts have been committed, the right to life should not 

rely on accidental values or fortune; as individual’s life shouldn’t depend on unsystematic 

components such as, jury (judges) selection, media pressure, the defense attorney’s proficiency, 

etc… 
96 See generally Nina Totenberg, Why Has The Death Penalty Grown Increasingly Rare?, 

NATIONAL PUBLIC RADIO (Dec. 7, 2015, 5:03 AM), 

http://www.npr.org/2015/12/07/457403638/why-has-the-death-penalty-grown-increasingly-rare 

(“Many still think that the death penalty can be fairly and equitably imposed, . . . the swing 

against the death penalty is not just because of the … death row inmates who have been 

exonerated or the advent of DNA evidence. It’s the nature of the cases that have disintegrated on 

further examination.”). These conditions principally related to their very long duration, the 

uncertainty of the execution moment, and the deprivation of contacts from the outside 

environment (family members and legal counsel) that means cruel treatment. 
97 If this were the case, it would mean stealing from the thief, raping the rapist, and so on. 
98 Belal, supra note 90.  



 

 

58 

 

central in a balanced and reasonable criminal justice system, taking into account criminal liability, 

subjective and objective culpability, and the victim’s suffering to substitute the need for retribution 

via judicial truth.99  

Practicality (effectiveness) is among the arguments in favor of the death penalty, as the 

death penalty purportedly protects society from its most treacherous elements, and is a key 

deterrent for future criminals.100 This is not accurate or valid, as has been proven over and over 

again. Societies which enact corporal penalties are frequently no less secure from criminal offenses 

than communities which do not, but other punishments are available in order to keep society, such 

as confinement, along with the avoidance of suicides that might happen by death row prisoners 

under pressure of their own physical elimination.101 Concerning the deterrence outcome, mainly 

the public one for criminality, this has frequently been proved incorrect, as most recent academic 

studies show that this penalty never contributes to lowering the delinquency rate whatsoever102 

within the evolution of international law norms (human rights law and humanitarian law) toward 

the eradication of corporal punishment.103 Likewise, the UN General Assembly adopted a 

                                                      
99 See Ash Murthy, Sentencing the Death Sentence to Death, THE HUFFINGTON POST, (Oct. 31, 

2014, 3:44 PM), http://www.huffingtonpost.com/ash-murthy/sentencing-the-death-

sent_b_6079968.html (“Proponents of death penalty believe that the ‘eye for an eye’ approach 

deters crime, and is the only way to provide justice to those affected by heinous crimes. They are 

wrong on both counts. Firstly, there is no conclusive evidence that the death penalty deters 

crime.”).  
100 Belal, supra note 90, at 234. 
101 Howard Falco, The Insanity of the Death Penalty, HUFFINGTON POST CRIME, (July 7, 2014, 

6:47 PM)  http://www.huffingtonpost.com/howard-falco/the-insanity-of-the-

death_b_5564612.html (In case you haven’t noticed, it’s 2014 and the death penalty is still alive 

and well in 32 states of the great United States of America. This is the self-proclaimed land of 

the free, home of the brave and staunch fighter for human rights all over the world. So far this 

year 23 people have been executed in the name of ‘justice.’).  
102 An offender doesn’t commit a criminal act by calculating the conceivable punishment, if he 

thinks that he will get a life sentence or not. Moreover, as Criminologist Beccaria realized in the 

18th century, when he said “it seems absurd to me that the laws, which are the expression of the 

public will, and which hate and punish murder, should themselves commit one, and that to deter 

citizens from murder, they should decree a public murder.” See David Williams, THE 

ENLIGHTENMENT 460 (1999). 
103 In 1998, one of the EU goals listed is to work towards the universal abolition of the death 

penalty as a strongly held policy view agreed by all EU member states. See EU Policy on Death 

Penalty, INTERNATIONAL HUMAN RIGHTS LEXICON (June 3, 1998) 

http://www.internationalhumanrightslexicon.org/hrdoc/docs/deathpenaltyeupolicy.html. The 

recently adopted EU Charter of Fundamental Rights also stipulates that “no one shall be 
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resolution on corporal punishment affirming that “the main objective to be pursued in the field of 

capital punishment is that of progressively restricting the number of offences for which the death 

penalty may be imposed with a view to the desirability of abolishing this punishment.”104 Under 

the Islamic criminal justice system, “killing a human being is equivalent to attacking humanity as 

a whole,” and if anyone who has been “unfairly murdered, is permitted to the protection of his and 

his children’s rights.”105 To tackle the question of the death penalty in Egypt, one important feature 

of this country needs to be taken into consideration, which is the importance of Islamic law. The 

Egyptian Constitution, recites that “…[t]he principles of Islamic Sharia are the main source of 

legislation.”106 According to this constitutional norm’s interpretation, Professor ‘Arafa recited:  

“the law of God requires that premeditated and serious offenders be put to death which 

means the lex talionis (equality principle) through sustaining the victims’ feelings and 

then social peace and criminal justice will conserve. Orthodox Islamic scholars argued 

that Islamic standards are incontrovertible, based on the Supreme Constitutional 

Courts’ decision on the interpretation of the Sharie‘a values…the court believes that 

the Sharie‘a law include “relative” philosophies and "updated or modern" canons 

which are capable of being accustomed within the social future development through 

                                                      

condemned to the death penalty, or executed,” http://fra.europa.eu/en/charterpedia/article/2-

right-life.  Internationally speaking, even if the ICCPR explicitly states death penalty as an 

exception to the right to life and surrounds it by a sequence of precise legal; guarantees, it has 

been highly recalled for its abolition . . .” 
104 See Economic and Social Counsel Resolutions 32/61, 1999/61, 2001/68, 2002/77 (EC), & 

General Assembly Resolution 32/61, 8 Dec. 1977, para 1 (UN). See also ICCPR, (opened for 

signature Dec. 19, 1966, 999 U.N.T.S., 171 and entered into force Mar. 23, 1976), 

http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx.  
105 This enforces the punishment of the unjust culprit, otherwise chaos will reign and individuals 

will kill each other. It is in the community’s public interest for social justice to penalize anyone 

who has unjustly killed his neighbor, as by killing him also so that equality and the human being 

are protected. This is to safeguard the public order, social, morals, and security values, through 

protecting the rights of the victim (killed person). The Death Penalty in Egypt, INT’L FED’N FOR 

HUM. RTS., 12 (2005), https://www.fidh.org/IMG/pdf/eg415a.pdf [hereinafter Death Penalty in 

Egypt]. 
106 THE CONSTITUTION OF THE ARAB REPUBLIC OF EGYPT, 18 Jan. 2014, art. 214, 

http://www.sis.gov.eg/Newvr/Dustor-en001.pdf.  
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ijtihad (individual reasoning) and Qiyyass (precedential analogy) and without any 

paradox to the main maqasid (objectives/bulk) of the Islamic fiqh (jurisprudence)…”107 

In this regard, the most conventional (classical) religious thinkers go as far as to proclaim 

the restoration of this penalty for all crimes (e.g., apostasy, adultery) acknowledged in the 

Qur’an—as a primary source—and the moderate Muslim specialists requested for the diyyah 

(compensation) restoration that delinquents can be (pardoned) whereby criminals can be 

exonerated or guiltless by their victim’s family by giving them compensation.108 God’s law entails 

that premeditated offenders be put to death based on equality principle (the lex talionis).109 The 

Egyptian Constitutional charter refers to Islamic law in general terms, which means the 

interpretation’s flexibility within modern and secular concepts at the Supreme Court highlighted 

which give judges’ elasticity endeavoring to constrain the application of the death penalty to those 

crimes that touch society as a whole or that are at adjustment with its basics.110 

Occasionally, a problem arises under the emergency status when the death penalty’s 

inquiry fluctuates depending on whether it is administered by a common law court or by a special 

(or military) court which is subject to excessive rules and has no due process guarantee.111 

                                                      
107 ‘Arafa, supra note 12, at 9.  
108 Id. See generally Macrina Cooper-White, Here’s The Scary Truth About Science & The Death 

Penalty, HUFFINGTON POST SCIENCE, (Mar. 13, 2014, 9:55 AM), 

http://www.huffingtonpost.com/2014/03/13/botched-executions-science-capital-

punishment_n_4618065.html.   
109 Id. Under Islamic law, the death penalty only applies to someone who has killed Muslim or 

non-Muslims unfairly and with deliberation along with confession. If the punishment’s 

conditions fulfilled, this penalty shall apply beyond reasonable doubt and then justice prevail. 
110 See Bassiouni, supra note 37.  
111 See Mohamed ‘Arafa, Egypt between Fear and Reform in its Second Revolution: The Failure 

to Protect the Fundamental Human Rights Over and Over Again, 7 Az. Summit Law Review 149, 

162-164 (2013) (“Military court trials of civilians under the Mubarak administration were 

restricted to very high-profile political cases. Accordingly, judicial verdicts cannot be subject to 

change by authorities other than superior courts. The UN Basic Principles states, “[t]here shall 

not be any inappropriate or unwarranted interference with the judicial process, nor shall judicial 

decisions by the courts be subject to revision.” The wide jurisdiction of the military courts allows 

them to focus on cases involving prosecution of military staff and allows the impunity that such 

personnel enjoy from sanctions for grave human rights transgressions. The legal doctrine has 

progressed in the jurisprudence of international human rights organizations such that the 

jurisdiction of military tribunals over civilian citizens breaches the due process assurances . . .”). 

It should be noted that it is problematic to determine the exact statistics to distinct between death 

punishments and executions, which often take place a long time after the sentence’s announced 
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According to Egypt’s Constitution, along with the Egyptian criminal justice system, any citizen 

arrested, detained or whose “freedom is reserved shall be treated in a manner” associated with the 

conservation of his dignity, as no physical or moral harm is to be imposed upon him and he may 

not be confined or imprisoned except in places defined by laws governing prisons.112 The State 

shall grant a fair compensation to the victim of such violations.113 The State shall be subject to the 

rule of law, and the independence and immunity of the judiciary are two basic guarantees to 

safeguard rights and liberties.114 Additionally, the penalty shall be personal and “there shall be no 

crime or” penalty except by virtue of law, and no penalty shall be inflicted except by a judicial 

sentence, and shall be inflicted only for acts committed subsequent to the promulgation of the law 

prescribing them based on both the principle of non-retroactivity of criminal laws and the principle 

of legality of crimes and punishments.115  

Furthermore, a defendant is innocent until proven guilty before a legal court, in which he 

is granted the right to defend himself.116 It should be noted that State Parties to international values 

may under no circumstances invoke their universal obligations as a defense for performing in the 

                                                      

by the court’s decision. See, e.g., UNITED ARAB REPUBLIC (EGYPT), Presidential Res. arts. 3 & 19 

(1958) (Concerning the State of Emergency), 

http://www.icnl.org/research/library/files/Egypt/162-1958-en.pdf.  
112 EGYPT CONSTITUTION, supra note 106, at arts. 54 & 55. 
113 Id. at art. 99. 
114 Id. at arts. 56, 94, & 99. If a confession is proved to have been made by a person under any of 

the abovementioned forms of duress or coercion, it shall be considered invalid and futile. Any 

assault on individual freedom or on the inviolability of the private life of citizens and any other 

public “rights and freedoms guaranteed by the Constitution and the Law” shall be considered a 

crime, such criminal and civil lawsuit is not liable to prescription (statute of limitations). 
115 Id. at art. 95. One of the vital clauses of the international covenants is that there is no 

derogation of the right to life, this also includes prohibition of torture and other cruel, inhuman or 

degrading treatment or punishment; also, the principle of legality in the field of criminal law 

should be noted. See, e.g., ICCPR supranote 104, at arts. 6, 7, & 15. 
116 Id. at arts. 54, 57, 96, & 98. Every person accused of a crime must be provided with counsel 

for his defense and any person arrested or detained shall be informed forthwith of the reasons for 

his arrest or his detention. He shall have the right to communicate with whoever he sees fit and 

inform them of what has taken place and to ask for help in the way regulated by law. He must be 

notified, as soon as possible, with the charges directed against him. Any person may lodge a 

complaint to the courts against any measure taken to restrict his personal freedom. The law shall 

regulate the right of complaint as well.  
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destruction of humanitarian law or peremptory norms of international law.117 The death penalty 

can only be imposed for the gravest misconducts, in accordance with the law, as this punishment 

is functional only by virtue of a final verdict regarding a criminal act punishable by death at the 

time of its commission.118 

                                                      
117 See UN Human Rights Committee (HRC), CCPR General Comment No. 29: Article 4: 

Derogations during a State of Emergency, CCPR/C/21/Rev.1/Add.11 (Aug. 31, 

2001),  http://www.refworld.org/docid/453883fd1f.html; No. 13: Article 14 (Administration of 

Justice), Equality before the Courts and the Right to a Fair and Public Hearing by an 

Independent Court Established by Law (April 13, 1984), 

http://www.refworld.org/docid/453883f90.html; Compilation of General Comments and General 

Recommendations Adopted by Treaty Bodies, U.N. Doc. HRI\GEN\1\Rev.1 (1994), 

http://www.ohchr.org/EN/HRBodies/Pages/TBGeneralComments.aspx. 
118 Death Penalty in Egypt, supra note 105, at 12 (“Minors under 18 years old are not punishable 

by death (Article 112 of the Law no.12 of 1996 promulgating the Children’s Code). The 

execution of a pregnant woman who is sentenced to death can only take place two months after 

the birth . . . [, and e]xecutions cannot take place on public holidays or religious holidays in 

accordance with the religion of the accused (Article 475 of the Code of Criminal Procedure). The 

Penal Code prescribes the death penalty for the following crimes and offences: 

a.       Attack on the external [and internal] security of the State . . . 

b.       [Crimes and offences falling under the "Counter-terrorism" legislation.] Article 86 

of the Penal Code, as modified by Law no. 97 of 1992 defines terrorism as any recourse 

to force, violence, threats or intimidation falling within the context of a criminal plan by 

an individual or a group aimed at disrupting public order or endangering public security 

and safety, if this results in injuring or terrorizing individuals or endangering their lives, 

their liberty or their security or causing damage to the environment, to means of transport 

or communication, to public or private property or buildings, or involving their 

appropriation or occupation, or preventing or hindering the authorities, places of worship 

or educational establishments from carrying out their functions, or hindering the 

application of the Constitution, the laws or regulations. . . . This legislation, which is 

characterized by its imprecise yet broad wording, and which can therefore [be] 

interpreted as liberticidal, serves to increase the number of crimes and offences 

punishable by death. . . . 

c.        [P]remeditated murder [and a]ccomplices are liable to the same punishment . . . 

d.       [A]bduction and rape of a person of the female sex . . . 

e.        [P]erjury leading to the sentencing and execution of a person charged with an 

offence . . . 

f.        [V]iolations of the law on drugs: in accordance with Law No. 182 of 1960 as 

amended by Law No.122 of 1989. Article 33 of this law stipulates the death penalty for 

the import of drugs without prior authorisation. Growing, producing, selling, keeping and 

transporting, all come under the crime of drug trafficking and are punishable by death. 

Any person who fits out and uses premises for drug-taking incurs the same penalty . . . 

g.        [C]rimes and offences relating to keeping weapons and ammunition (Law No. 394 

of 1954). Keeping weapons, ammunition or explosives without prior authorization is 
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Regarding the administration of justice, especially TJ, the death penalty for criminal acts 

is tried by the criminal circuits of the Appellate Courts.119 Within the Egyptian criminal justice 

system, death penalties may only be pronounced once the judges make a unanimous decision, after 

which the court passes the case file to the Mufti (religious leader)  of the Republic for his opinion 

(before stating a death sentence decision) to assure the compatibility of this sentence with the 

Islamic norms on the right to life; after ten days, if an opinion is not received by the Mufti, the 

Court is entitled to announce its decision.120 It should be noted that appeal on questions of law and 

retrial are the only remedies for appeal against death sentences. In these instances, the Attorney 

General must refer any case file for death penalty to the mahkamet alnaqd (Supreme Court/Court 

of Cassation) as a memorandum, detailing his opinion of the case within sixty days of the ruling 

(which must have been given in the presence of the accused) as this binding appeal is one of the 

United Nations Safeguards ensuring protection of the rights of those facing the death penalty.121 If 

                                                      

punishable by forced labor for a fixed period or for life. The penalty incurred is capital 

punishment if the arms are being kept in order to attack the public order and security or to 

undermine the establishment, the principles of the Constitution, or the fundamental 

system of the Institutions, national unity, or the social peace.”). 
119 ‘Arafa, supra note 12, at 10.  
120 See Law No. 150 of 1950 (Criminal Procedural Law, as amended by Law No. 95 of 2003 and 

Law No. 145 of 2006) (Egypt). It should be noted that the Mufti’s opinion is consultative and not 

mandatory, as his only task is exclusively to determine whether the punishment is compatible 

with the main principles of Islamic law or not. In Egyptian criminal law, execution may be 

suspended by a request for retrial, as the right to request a retrial belongs to the prosecution or 

the defendant. (In this respect, the Appellate Court should be done: [I]n three months of its being 

lodged and the court must give its decision within a maximum of two months after the appeal has 

been heard. In all cases, the appeal process postpones the execution. If the appeal is accepted, the 

court may decide to set aside the verdict appealed or submitted to it for its opinion by the 

prosecution and to send the case back to the court of first instance for a retrial and if the appeal 

rejected, the ruling becomes final and the death penalty activate). Moreover, Egyptian law 

stipulates that the Mufti’s exclusive opinion is sought, irrespective of the religious belief of the 

individual sentenced to death. The defendant must be represented by an attorney confirmed in 

the first instance court or the appellate. This lawyer is selected by the accused or the family. 

Failing to do so will make the court to appoint a defense counsel who must assist the accused, 

especially in felonies. See ‘Arafa, supra note 9.  
121 See, e.g., Law No. 57 of 1959, Art. 46 & Law No. 106 of 1962 (Egypt). See also, Criminal 

Law, art. 469 (Egypt).  Application for retrial is only admissible in the following instances: “(a) 

in case of a sentence for murder and when it turns out that the victim is still alive; . . . (e) when, 

after sentencing, a fact is produced or clarified, or when evidence not known at the time of the 

hearing is produced and is of such nature as to establish the innocence of the accused . . .”  Death 

Penalty in Egypt supra not 105.  
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the appeal is denied, the Justice Minister directly and systematically refers the case file to the 

President to grant pardon (amnesty), but this decision is operative within fourteen (14) days.122 In 

terms of TJ, numerous clauses within the Egyptian Prisons laws include rules which disgrace and 

injure the prisoners’ dignity and need to be abolished to be in conformity with the universal norms 

in which Egypt committed.123  

IV. TOWARDS THE FUTURE OF TRANSITIONAL JUSTICE IN THE ARAB AND 

MUSLIM WORLD:  CONCLUSION AND PRACTICAL RECOMMENDATIONS 

An Islamic transitional justice institution would permit both retributive and restorative 

justice depending on the criminal abuse, the victims per se and their families, if deceased. 

Moreover, retributive and restorative justice are commonly fashionable under Sharie‘a and any 

attitude will depend on the victims’ family’s desires. Classical TJ authorizes the imposition of the 

hybrid processes that concurrently offers both punishment and restitution.124
 Islamic TJ is slightly 

similar to that found under orthodox TJ. Likewise, transitioning countries under Sharie‘a can 

accuse and punish culprits for intentional massacres as well as rape and launch reparation agendas 

for forced disappearances, deliberate and unintentional homicides, and physical injuries. Truth 

commissions are the only foremost TJ instrument lacking under Sharie‘a, yet, a state could institute 

these commissions via maslaha (public interest/welfare), as a secondary source of the law to 

                                                      
122 Code of Criminal Procedure, at art. 470 (Egypt). The absence of a response from the 

President after 14 days automatically constitutes a denial to grant amnesty and the penalty shall 

apply. Also, according to the law, the President can replace the death penalty by life 

imprisonment or for a fixed term period. Any person condemned to death is hanged. Executions 

cannot be held on national or religious holidays of the accused. The execution takes place under 

the orders of the public prosecutor, but the offender’s family has the right to visit him on the day 

of execution. Legally speaking, the execution takes place within 15 days of the date the sentence 

becomes finalized. Additionally, the prisoners are kept in solitary custody and wear a red 

uniform to distinguish them from other prisoners. See, e.g., Penal Code, arts. 13, 472, & 473 

(Egypt). Furthermore, family members are summoned to retrieve their relative’s body after the 

death penalty has been applied and to prepare for a funeral service. 
123 One should bear in mind that Egypt is a party to the United Nations Anti-Torture Convention 

and adopted the national implementation of this legislation in 1985, making it a criminal offense 

under Egyptian law for anyone to engage in torture. See G.A. Res. 39/46, Convention against 

Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (Dec. 10, 1984), 

http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-

9&chapter=4&lang=en.  
124 See Lavinia Stan and Nadya Nedelsky, ENCYCLOPEDIA OF TRANSITIONAL JUSTICE 235-237 

(2012). Likewise, families are forced to choose between prosecution and reparations because 

they cannot have both. 
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manage the country’s reparation programs if prosecutions do not exist. States that have barred the 

death penalty might scowl upon the qisas punishment for intentional murder, as well as any 

punishment based merely on the wrongdoer’s intent rather than on the injury suffered because it is 

less effective at achieving justice. It is complicated to try and distinguish between intentional and 

unintentional deaths during civil war, as a state can solely obtain a lenient sanction and avoid 

liability by claiming that their acts were unintentional. Also, reparation packages prepared along 

gender ranks are undoubtedly unjust as these policies alone are not operative at tracing mass 

killings that constitute war crimes, genocide, or crimes against humanity.  These crimes require 

condemnation through punishment, due to their severe nature.  

Nonetheless, an Islamic angle to TJ could be active at addressing rape within armed conflict 

and violent régime alteration as opposing forces often use rape as a weapon of war to suppress 

antagonistic actions. Sexual assault and rape during battle are dedicated on a much greater scale, 

with several offenders and countless victims. Hence, treating rape as hirabah nor zina would be 

more active at achieving Islamic TJ. After the Egyptian uprisings, truth commissions were 

recognized by the government to: find the genuine facts behind the human rights violations; 

announce recommendations for an efficient TJ; provide reparation for all victims fiscally and 

morally; hold individuals criminally accountable if it was proven that real crimes were committed; 

and stimulate the Egyptian Penal code, global treaties and worldwide protocols, along with the 

Islamic law norms.125 The 2014 Egyptian Constitution reads “In its first legislative term [] the 

House of Representatives shall issue a law on transitional justice that ensures revealing the truth, 

accountability, proposing frameworks for national reconciliation, and compensating victims, in 

accordance with international standards.”126   

In terms of death penalty and TJ in Islam, some scholars oppose the death sentence’s 

abolishment, those who recurrently claim, inaccurately, that the "Sharie‘a" is presented by the 

                                                      
125 ‘Arafa, supra note 12, at 8 (this includes: (a) law’s enactment “to face economic, social, 

religious discrimination”; (b) entire reform of the security force apparatus; (c) establishing 

statutes to respect all human rights along with “launching a new administrative apparatus”; (d) 

creating “an organ to face corruption (corruption commission)”; (e) “freedom to form political 

parties and media along with” allowing the youth to participate in the regime (political and youth 

activism); and (f) ensure the rights of victims and their families to get fair compensation via 

respecting all judicial verdicts. Id. at 8 n.18.). 
126 EGYPT CONSTITUTION, supra note 106, at art. 241.  
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Egyptian Constitutional Charter as an unchallengeable religious policy since it is considered to be 

consistent with the divine (God) Law. On the other hand, an extensive number of liberal Muslim 

jurists, who argue that Islamic law should adapt to the daily developments, have come about since 

the time of the Prophet Mohammad. As they highlights for instance, that the Tailon Law, where 

the Sharie‘a explicitly refers to the justification of this penalty, is an old-fashioned classical 

tradition. However, the Tailon should be switched by the judiciary, as reprisal no longer creates 

the punishments’ source. Any progress seems to depend on the law’s increasingly secularization, 

the object of which is to separate the Prince (man) law from God law. Also, the maintenance of 

extraordinary (exceptional) measures which are obvious ruins of human rights and of Egypt’s 

universal duties under the international law should be considered. Domestic criminal statutes 

providing death penalty for various crimes, permit terrorist actions to be penalized without the 

need to worry about the punishments’ legality. Authorities misuse criminal legal provisions as they 

intentionally manipulate the general public by interpreting provisions in such a way as to justify 

violations under the cover of public order, moral stability, or the protection national security 

interests, among many other vague and ambiguous concepts.127   

Islam—like Christianity, Judaism, Hinduism, or any other faith either Abrahamic or not—

is not only about peace nor is it about war. Numerous Islamic law norms jumped up in many 

regions, with shifting allegations for future progress. Currently, Islam involve a gigantic variety of 

beliefs and performances, as what is customarily experienced by one group may be proscribed by 

another. Islamic law has been applied in many forms by several nations, changing from a strict 

                                                      
127 In this respect, “it is highly recommended to adopt a” suspension on death sentence 

executions, as a first step towards its abolition in all cases, so as to be compatible with the 

universal resolutions, (e.g., the United Nations Human Rights Commission resolution, among 

others). Also, it is vital to limit “the number of criminal acts punishable” by death by restricting 

them to those that have severe and lethal criminal results; to assure the correct implementation of 

the Criminal Procedural Code “concerning those sentenced to death, by” advising them of the 

Court of Cassation verdicts; setting up an independent judicial remedy to appeal the State 

Security Criminal Court judgments, in accordance with the international principles guaranteeing 

protection “of the rights of those facing the death penalty”; and to guarantee that the “conditions 

of custody for those” charged with the death penalty, and all other prisoners, are in conformity 

regarding inherent human dignity. Last but not least, systematically discussing the death 

penalty’s inquiry in a bilateral and national dialogue along with the support of the Egyptian civil 

societies and the official non-governmental organizations’ (NGOs) projects in this area. 

‘Arafa, supra note 12, at 11-12.  
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interpretation (Saudi Arabia), to a moderately liberal version (Egypt). Sharie‘a law is predicted to 

be only applicable to Muslims and non-Muslims are conceived to be exempt from its provisions; 

and this standard should entirely followed as emphasized by Islamic law. There is a prospect that 

Islam can advance throughout much of the world toward more democratic, miscellaneous 

civilizations along with sharing the aims of validating rationalism, secularism, democracy, 

modernity, and human rights. But what is erroneous is an active action plan to achieve this. 

Certainly, this need first to discover conducts to impact a suitable room with all those Muslims 

whose impression of their religion and whose personal routines are sociable with humanity’s 

fragmentary synchronicity. This won’t emerge if we admit to Osama bin Laden the signal that his 

Islam is the “only true Islam.”   
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The Track to Freedom: Canada’s path to legal Same-sex marriage 

compared to The United States 

By: Darren Curtis* 

I. INTRODUCTION 

In 2015 the United States Supreme Court released one of the most celebrated opinions of 

our time, Obergefel v. Hodges.1 Because of this holding, same-sex couples can now enjoy the 

social and financial benefits of marriage.2 The northern neighbors of the United States, Canada, 

legalized same-sex marriage more than ten years earlier by passing a national act.3 The two 

different paths these countries endured to legalize same-sex marriage resulted in different 

consequences.4 The path the United States endured to legalize same-sex marriage allowed for 

sexual orientation discrimination to continue, but in Canada the process employed to legalize 

same-sex marriage disallowed such discrimination.5 Though the two countries’ governments vary, 

the two neighboring countries have similarities to validate the comparison.6  

                                                      
* Juris Doctorate Candidate 2018, Creighton University School of Law. 
1 135 S.Ct. 2584 (2015); see Ryan T. Beckwith, Supreme Court Orders States to Recognize 

Same-Sex Marriage, TIME (last updated June 26, 2015, 11:38 AM), 

http://time.com/3937244/supreme-court-gay-marriage-decision/. 
2 See Obergefel, 135 S.Ct. at 2607-08 (“[S]ame-sex couples may exercise the fundamental right 

to marry in all States . . . there is no lawful basis for a State to refuse to recognize a lawful same-

sex marriage performed in another State on the ground of its same-sex character.”).  
3 Civil Marriage Act, S.C. 2005, c 33, art’s 2, 4 (Can.).  
4 See Christy M. Glass & Nancy Kubasek, The Evolution of Same-Sex Marriage in Canada: 

Lessons the U.S. Can Learn From their Northern Neighbor Regarding Same-Sex Marriage 

Rights, 15 MICH. J. GENDER & L. 143, 144-47 (2008) (comparing the slow and difficult process 

of extending the right to marry to same-sex couples in the United States with the relatively quick 

and decisive move in Canada to extend that right to same-sex couples).  
5 Ontario Human Rights Commission. Policy on discrimination and harassment because of 

sexual orientation (Online). Jan. 25, 2006. 3. Available: 

http://www.ohrc.on.ca/sites/default/files/attachments/Policy_on_discrimination_and_harassment

_because_of_sexual_orientation.pdf [hereinafter OHRC, Policy on discrimination and 

harassment]; Donald R. Keller, Business without bias: Avoid LGBT discrimination or pay the 

price, 31 CENT. PENN BUS. J. 13, 13 (2015).  
6 Glass & Kubasek, supra note 4, at 147-48. 
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This article proceeds in three sections. First, the background will describe the similarities 

and differences between the Canadian government and United States government for purpose of 

comparison.7 Then the background examines a brief history, which is broken into two parts (1) the 

United States path to legalize same-sex marriage and (2) Canada’s path to legalize same-sex 

marriage.8 This history will entail what arguments those that opposed such laws and opinions 

presented at the time of the decisions.9 This section also will present the differing legal issues that 

derive from legalizing same-sex marriage in both countries.10 Then the article advances the 

argument, comparing the two paths Canada and the United States employed to legalize same-sex 

marriage.11 The argument will address which path resulted in the most benefits, as well as a 

comparison of the consequence both countries face.12   

II. BACKGROUND  

United States and Canada share intertwined colonial histories that established similar “legal 

traditions rooted in English common law.”13 Both countries “are subject to federal constitutions, 

which serve as the highest legal authority” to both nations.14 Both countries court systems employ 

a hierarchy where the higher courts are binding on the lower courts.15 The two important 

distinctions between the Canadian and American legal systems are (1) Canada Federal law governs 

criminal law and family law issues, where the United States delegates these issues to the states; 

and (2) Unlike the United States Most Canada provinces do not have their own state constitutions.16 

Unlike the United States, Canada’s criminal and family laws are federally mandated throughout 

each province.17 

A. THE UNITED STATES’ PATH TO LEGALIZING GAY MARRIAGE   

                                                      
7 See infra text accompanying notes 13-17.  
8 See discussion infra Sections I.A., I.B.   
9 See discussion infra Sections I.A., I.B. 
10 See discussion infra Sections I.A., I.B. 
11 See discussion infra Sections II.A., II.B., II.C. 
12 See discussion infra Sections II.A., II.B., II.C. 
13 Glass & Kubasek, supra note 4, at 148. 
14 Id. 
15 Id. 
16 Id. at 148-50, 161. 
17 Id. 
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In 1993 the Hawaii Supreme Court nearly invalidated the Hawaii’s ban on same-sex 

marriage, which prompted congress to take protective action and define marriage.18 Therefore in 

1996 congress passed the Defense of Marriage Act (DOMA), which federally defined marriage as, 

“only a legal union between one man and one woman as husband and wife.”19 The DOMA act 

prompted litigation; and contrary to federal law some states went against the federal definition and 

granted same sex marriage licenses.20 Then in 2013 in the case of United States v. Windsor, the 

Supreme Court invalidated the DOMA act because it barred the Federal Government from 

recognizing the legal same-sex marriage licenses granted in various states.21 

Two years after the federal definition of marriage was invalidated the case of Obergefel v. 

Hodges was brought.22 Leading up to the decision in Obergefel, “[t]he Fourth, Seventh, Ninth, and 

Tenth Circuit Courts of Appeals had ruled that States could not ban same-sex marriage.”23 The 

Sixth Circuit was in direct conflict, which launched the Obergefel case.24 The case of Obergefel 

was brought by 16 petitioners as a consolidation of cases from Michigan, Ohio, Tennessee, and 

Kentucky.25 During this time these states defined marriage as a union only between one man and 

one woman.26 These petitioners challenged the respondents for violating their Fourteenth 

Amendment rights on the grounds that the right to marry or right to have their marriage recognized 

within a state was denied.27  

                                                      
18 See Baehr v. Lwein, 852 P. 2d 44, 68 (Haw. 1993) (explaining that the Hawaii Supreme Court 

held that Hawaii’s law restricting marriage to opposite sex couples constituted a classification on 

the basis of sex and was therefore subject to strict scrutiny under the Hawaii constitution). 
19 Obergefel v. Hodges, 135 S.Ct. 2584, 2597 (2015) (quoting The Defense of Marriage Act, 1 

U.S.C. § 7 (2016)). 
20 Id. 
21 See United States v. Windsor, 570 U.S 744, 816-17 (2013). 
22 Obergefell, 135 S.Ct. 2584. 
23 Megan M. Walls, Obergefel v. Hodges: Right Idea, Wrong Analysis, 52 GONZ. L. REV. 133, 

135 (2016/2017).  
24 See Obergefell, 135 S.Ct. 2584, 2590-91 (explaining that the Sixth circuit previously ruled 

marriage bans were constitutional in part because of Baker v. Nelson, a 1971 6th Circuit case 

where the Minnesota Supreme Court held the state ban on same sex marriage was not a violation 

of the constitution, Baker was expressly overruled by Obergefel when the Supreme Court’s 

ruling made same sex marriage bans unconstitutional). 
25 See Id. at 2594 (explaining that the district courts for each of these 16 plaintiff’s cases found in 

favor of the plaintiffs, but the Sixth District Court of Appeals reversed all these cases). 
26 See Id. at 2595.  
27 Id. at 2593. 
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The Obergefel court held that bans against same sex marriage were not valid because 

marriage is a fundamental right under substantive due process.28 Under the due process clause of 

the fourteenth amendment, no state shall “deprive any person of life, liberty, or property, without 

due process of law.”29 The due process clause serves as a guidepost to limit infringement from 

government onto fundamental rights of human beings.30 The typical test to bring a claim under 

substantive due process is that the plaintiff must show (1) an asserted fundamental right or a 

fundamental liberty that is deeply rooted in this nation’s history and tradition implicit in the 

concept of ordered liberty, such that neither liberty nor justice would exist if they were sacrificed 

and (2) a careful description of the asserted fundamental liberty interest.31 However, the Supreme 

Court has also decided some fundamental rights cases without stating what standard or test the 

court was using to determine the constitutionality of the law.32 If upon review the right is 

determined to be fundamental, the government would need a constitutional justification to uphold 

the restricted legislation or law.33 

 In Obergefel, the court did not cite a test to categorize marriage as a fundamental right.34 

Justice Kennedy justified this by stating “History and tradition guide and discipline this inquiry 

but do not set the outer boundaries, and the inquiry has not been reduced to any formula . . . The 

dynamic of the constitution system is that individuals need not await legislative action before 

                                                      
28 See Id. at 2604-05, 2608 (explaining the constitutional principles employed by Justice 

Kennedy to write the opinion. Though he did not use the phrase “substantive due process,” he 

did cite to the due process clause from the 14th Amendment and presented arguments that 

marriage is a “fundamental” right. To support the opinion Justice Kennedy cited many cases that 

were decided based on the doctrine of “substantive due process.”). 
29 U.S. CONST. amend. XIV, § 1. 
30 Collins v. City of Harker Heights, Texas, 503 U.S. 115, 125 (1992) (stating the due process 

clause protects against government actions regardless of the fairness of the procedures used to 

implement them.). 
31 Washington v. Glucksberg, 521 U.S. 702, 719-21 (1997) (some of the protected fundamental 

rights include: (1) the rights enumerated in the bill of rights; and (2) a list of rights that are not 

written into the constitution such as personal choices central to individual dignity and autonomy, 

including intimate choices that define personal identity beliefs, not assisted suicide).  
32 See Id. at 722 (explaining there can be no doubt that the judicial value selection must be based 

on the majority’s decision to enforce some natural law rights against the acts of organized 

society). 
33 Obergefell, 135 S.Ct. 2584, 2597-98. 
34 See Id.  
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asserting a fundamental right.”35 The court can make reasoned judgment and the people do not 

need to wait for legislature to decide when fundamental rights are asserted.36 Justice Kennedy 

listed many wonderful reasons why gay marriage should be made a fundamental right but did so 

with very little analysis.37  

1. The Dissents against allowing the Court to Rule Gay marriage legal 

The four Supreme Court justices; Scalia, Thomas, Roberts, and Alito, whom dissented do 

not necessarily believe same-sex marriage is morally wrong.38 These four, rather, felt the Court 

should not have intervened on matters normally delegated to the states.39 Before the court decided 

this case, eleven states took democratic action and made same-sex marriage legal.40 Justice Scalia 

who supplied a concurring decent stated, “Until the courts put a stop to it, public debate over same-

sex marriage displayed American democracy at it’s best.”41 The dissents’ argument is that the 

Court should not allow the nine justices to decide matters that are ordinarily, without constitutional 

prescription, left to the states to decide.42 One reason being is that the nine Justice are not an 

adequate representation of the nation.43  

Justice Roberts presented a slippery slope argument of future issues that could result 

because of the majority opinion.44 He simply stated that the majority opinion could be used the 

same way for a polygamist arguing that a marriage to a third wife should be legal.45 Though the 

                                                      
35 Id. at 2589, 2605. 
36 Id. at 2598. 
37 See Ilya Somin, A great decision on same-sex Marriage - but based on dubious reasoning, 

THE WASH. POST (June 26, 2015), https://www.washingtonpost.com/news/volokh-

conspiracy/wp/2015/06/26/a-great-decision-on-same-sex-marriage-but-based-on-dubious-

reasoning/?utm_term=.3fa36b63ff23. 
38 Obergefell, 135 S.Ct. 2584, 2602, 2612. 
39 Id. 
40 Id. 
41 Id. at 2627. 
42 Id. 
43 Id. at 2629.  
44 Id. at 2621. 
45 See Id. at 2622 (explaining the similarities between same-sex marriage and polygamy, 

polygamy also involves committed couples and their children whom receive a stigma for their 

parent’s relationship not being accepted by the law). 
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United States has not legalized polygamy marriage, the prosecution of the crime bigamy/polygamy 

has relaxed in the United States since the Obergefell court decision.46 

2. Current LBGT rights in the United States  

Each state varies on laws banning sexual orientation discrimination; federal law gives very 

little protection.47 Only some states have prohibited businesses from discriminating against the 

LGBT community.48 There are no United States federal statutes that protect LGBT individuals 

against housing and employment discrimination, however 22 states have enacted bans on 

employment and housing discrimination based on sexual orientation.49 Since 2011 openly gay and 

lesbian individuals have been able to serve in the United States military.50 The current guidance 

from the United States Food and Drug Administration is to defer from donating blood for 12 

months from the most recent time a man had sex with another man.51  

B. CANADA’S PATH TO LEGALIZING GAY MARRIAGE  

In 1969, Canada decriminalized sodomy by passing a series of family reform laws.52 This 

was prompted by the Prime Minister Pierre Trudeau as an attempt to “bring the laws of the land 

                                                      
46 See Brown v. Buhman, 822 F.3d 1151, 1171 (10th Cir. 2016) (explaining the current state of 

the law in regards to polygamy in the United States. The district court decided the law banning 

polygamy cohabitation was unlawful based on substantive due process. This lead Utah State law 

enforcement to decide they would not prosecute polygamy cases unless further criminal activity 

was involved). 
47 See Alan Feuer, Justice Department Says Rights Law Doesn’t Protect Gays, N.Y. Times (July 

27, 2017), https://www.nytimes.com/2017/07/27/nyregion/justice-department-gays-

workplace.html.  
48 Keller, supra note 5, at 13.  
49 Housing for LGBTQ People: What You Need to Know About Property Ownership and 

Discrimination, Human Rights Campaign (last visited Mar. 16, 2018), 

http://www.hrc.org/resources/housing-for-lgbt-people-what-you-need-to-know-about-property-

ownership-and.   
50 See Charles Keyes, In 60 days, gays will be allowed to serve openly in the military, CNN (July 

22, 2011, 9:48 PM), http://www.cnn.com/2011/POLITICS/07/22/dadt.repeal/index.html. 
51 Revised Recommendations for Reducing the Risk of Human Immunodeficiency Virus 

Transmission by Blood and Blood Products - Questions and Answers, FDA (last updated Feb. 5, 

2018), 

https://www.fda.gov/BiologicsBloodVaccines/BloodBloodProducts/QuestionsaboutBlood/ucm1

08186.htm [hereinafter FDA, Revised Recommendations]. 
52 Glass & Kubasek, supra note 4, at 161-62.  
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up to contemporary society.”53 Because most of the Canadian providences lacked their own 

separate constitutions, Canada Province courts lacked the ability to protect minority rights.54 In 

1982 to assist minority groups, parliament passed the Canadian Charter of Rights and Freedoms 

(the “Charter”).55 The Charter discussed equality guarantees.56 Same-sex marriage litigation 

started soon after the release of the Charter to determine if gays and lesbians were protected by 

this phrasing from the Charter, “every individual is equal before and under the law and has the 

right to the equal protection and equal benefit of the law without discrimination and, in particular 

without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental 

or physical disability.”57 

First, the courts had to decide if the language from Section 15 of the Charter designated 

same-sex couples as a protected class.58 Not until 1995, in the case of Egan v. Canada, did the 

Canada Supreme Court hold that sexual orientation was a characteristic that falls within the 

protection of section 15 of the Charter.59 At nearly the same time of Egan v. Canada, litigation 

                                                      
53 Timeline: Same-sex rights in Canada, CBCNEWS (Jan. 12, 2012, 4:47 PM), 

http://www.cbc.ca/news/canada/timeline-same-sex-rights-in-canada-1.1147516 (discussing the 

amendments, Trudeau says: "It's certainly the most extensive revision of the Criminal Code since 

the 1950s and, in terms of the subject matter it deals with, I feel that it has knocked down a lot of 

totems and overridden a lot of taboos and I feel that in that sense it is new. It's bringing the laws 

of the land up to contemporary society I think. Take this thing on homosexuality. I think the 

view we take here is that there's no place for the state in the bedrooms of the nation. I think that 

what's done in private between adults doesn't concern the Criminal Code. When it becomes 

public this is a different matter, or when it relates to minors this is a different matter."). 
54 Glass & Kubasek, supra note 4, at 161-62.  
55 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 

Schedule B to the Canada Act 1982, c 11, § 15(1) (U.K.). 
56 Id.  
57 See Andrews v. Ontario (Minister of Health) (1988), 64 O.R. 2d 258, para. 15 (Can. Ont. Sup. 

Ct. J.). 
58 See Id. at para.’s 14-23; See also Andrews v. Law Soc’y of British Columbia, [1989] 1 S.R.C. 

143 (Can.) (demonstrating that early cases brought arguments that sexual orientation is protected 

by Section 15 of the Charter, these early cases paved the way for the supreme court to decide the 

Charter included sexual orientation as a protected class.) 
59 Egan v. Canada, [1995] 2 S.C.R. 513, 514, 528 (Can.) (though the court held that marriage is 

still between a man and a woman it recognized that, “[s]exual orientation is a deeply personal 

characteristic that is either unchangeable or changeable only at unacceptable personal costs, and 

so falls within the ambit of [section] fifteen protection as being analogous to the enumerated 

grounds.”). 

http://www.cbc.ca/news/canada/timeline-same-sex-rights-in-canada-1.1147516
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was being heard on laws about common law marriage status, which involved same-sex couples.60 

This eventually led to the Supreme Court of Canada to overturn previous law that blocked same-

sex common law couples from reaping common law marriage benefits.61 Up until this point, 

marriage was still not legal between same-sex couples.62  

In 2000 in the case of Halpern v. Canada, seven Ontario same sex couples challenged 

Ontario bans against same sex marriage.63 The Court held that although common law defined 

marriage as the union between opposite sexes, no statutory impediment to same-sex marriage 

existed.64 The court ordered the definition of marriage to be immediately changed.65 The Ontario 

gay-marriages were the first besides the Netherlands in 2001 to be legally recognized in the 

world.66 

The province litigation prompted parliament to take action and stop the fight, soon after 

the Ontario decision, Parliament began drafting the Civil Marriage Act.67 Prime Minister Jean 

Chretien announced legislation to make same-sex marriages legal.68 The two main points of the 

Act were, first, marriage defined “for civil purposes, is the lawful union of two persons to the 

exclusion of all others.”69 Second, the Act protects the freedom of religion, and does not require 

all officials of religious groups to perform same-sex ceremonies.70 The Act was introduced 

February 2005 and Parliament voted on the Act June 2005.71 The Act was passed by a 158-133 

                                                      
60 See generally Miron v. Trudel, [1995] 2 S.C.R. 418 (Can.) (this case established that 

discriminating against people based on their marital status violated the Charter, because of this 

decision same-sex-couples sued for employment and other issues and eventually overturned the 

family law act of 1990 where the act did not mention homosexual common law couples in the 

provision). 
61 Glass & Kubasek, supra note 4, at 166.  
62 See Halpern v. Canada (2003), 65 O.R. 3d 161, para. 65, 150, 154 (Can. Ont. C.A.). 
63 Halpern v. Canada (2003), 65 O.R. 3d 161 (Can. Ont. C.A.). 
64 Id. at para. 16, 27. 
65 Glass & Kubasek, supra note 4, at 167; Halpern v. Canada (2003), 65 O.R. 3d 161, para. 144 

(Can. Ont. C.A.). 
66 Glass & Kubasek, supra note 4, at 167. 
67 Id. at 168. 
68 CBCNEWS, supra note 53. 
69 Civil Marriage Act, S.C. 2005, c 33, art 2 (Can.). 
70 Civil Marriage Act, S.C. 2005, c 33, Preamble (Can.). 
71 Id. 
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vote.72 In 2006, the conservatives motioned to overturn the legislation, but the revote favored the 

Act 175-123, demonstrating Canadian society’s acceptance of same sex marriage.73 However, 

some argued that freedom of speech was taken away by the Parliament’s Act to legalize gay 

marriage.74 

C. CURRENT LGBT RIGHTS/PROTECTIONS AND RELATED ISSUES IN CANADA 

Any discrimination, including harassment, based on real or perceived sexual orientation is 

prohibited throughout Canada in private and public sector employment, housing, public services, 

and publicity.75 Examples of services include insurance, government programs, hotels and schools 

open to the public.76 The Canadian criminal codes give protection for harassment against members 

of a protected class making it easier to convict based on the harassment.77 Furthermore, LGBT 

Canadians have been allowed to serve in the military since 1992.78 Some discrimination in Canada 

still exists, however, as anal sex is still not legal until you are 18 as other sexual acts are legal after 

16, and sexually active gay men may not be allowed to donate blood.79 

                                                      
72 CBCNEWS, supra note 53. 
73 Id. 
74 Bradley Miller, Same-Sex Marriage Ten Years On: Lessons from Canada, THE WITHERSPOON 

INST. (Nov. 5, 2012), http://www.thepublicdiscourse.com/2012/11/6758/. 
75 See OHRC, Policy on discrimination and harassment, supra note 5 (explaining the policy on 

discrimination and harassment because of sexual orientation).  
76 Id. 
77 Id. at 14. 
78 John Ibbitson, How Michelle Douglas broke down the Canadian military’s LGBT walls, THE 

GLOBE AND MAIL (Oct. 23, 2017), 

https://www.theglobeandmail.com/news/politics/interrogation-dismissal-and-now-an-apology-to-

michelle-douglas/article36700166/. 
79 Lesbian, Gay, Bisexual and Transgender Rights in Canada, HISTORICA CANADA (last visited 

Mar. 16, 2018), http://www.thecanadianencyclopedia.ca/en/article/lesbian-gay-bisexual-and-

transgender-rights-in-canada/.  
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Many in Canada argued that legalizing gay marriage would lead to legal polygamy in 

Canada.80  However almost 15 years after gay marriage was made legal, Canada prosecuted a 

known polygamist for the crime of bigamy/polygamy.81  

III. ARGUMENT 

The United States could benefit from following some of the actions taken by Canada to 

address the LGBT community rights.82 One reason is because the legal process employed by 

Canada to legalize same-sex marriage was more democratic and less murky then the United States 

judicial method.83 The United States could better address the sexual orientation discrimination that 

still permeates much of the United States by following Canada’s example; namely, by passing a 

charter to stop the discrimination.84 Also, in comparing both countries’ slippery slope arguments, 

the adoption of same-sex marriage in Canada resulted in stronger criminalization of polygamy 

compared to the United States.85  

A. COMPARISON OF THE LEGAL PATHS TO SAME-SEX MARRIAGE   

                                                      
80 Neil Addison, Polygamy in Canada: a case of double standards, THE GUARDIAN (Nov. 30, 

2011), https://www.theguardian.com/commentisfree/belief/2011/nov/30/heterosexuality-canada-

law-monogamy-polygamy. 
81 Two Canadian men found guilty of polygamy in first test of 127-year-old law, THE TELEGRAPH 

(July 25, 2017, 8:53 AM), http://www.telegraph.co.uk/news/2017/07/25/two-canadian-men-

found-guilty-polygamy-first-test-127-year-old/ (for the first time in 127 years a polygamy law 

was challenged in court, where the polygamist group argued religious protections; both the 

polygamist on trial were convicted).  
82 See Glass & Kubasek, supra note 4, at 197-204; See also Miller, supra note 74 (explaining the 

benefits of Canada’s same-sex marriage laws). 
83 Compare Civil Marriage Act, S.C. 2005, c 33, art 2 & 4 (Can.) (legalizing same-sex marriage 

in Canada; this was a result of the democratic process used to elect the officials that voted on the 

Act), with Obergefel v. Hodges, 135 S.Ct. 2584, 2607-08 (2015) (legalizing same-sex marriage, 

thereby circumventing the democratic process). 
84 See generally Keller, supra note 5, at 13 (discussing the lack of state anti-discrimination laws 

in the United States, specifically in the realm of public accommodations).  
85 See generally Brown v. Buhman, 822 F.3d 1151 (10th Cir. 2016) (a case discussing the 

prosecution of polygamy in Utah, a state with many cases of polygamy, and Utah’s current 

stance on the practice); THE TELEGRAPH, supra note 81 (discussing the prosecution of a 

polygamy law that had not been challenged for 127 years). 
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Both America and Canada arrived at their desired outcome to legalize same-sex marriage, 

but Canada’s path resulted from application of the democratic process.86 Canada’s parliament 

passed the law legalizing gay marriage; 158 of the 291 elected members of parliament who voted 

were in favor of the change.87 Though some citizens felt the act took away freedom of speech in 

Canada, the act was passed by those elected by the people.88 Compared to the Supreme Court in 

the United States, where 9 unelected men and women with different pasts, many from New York, 

made a decision about marriage ordinarily delegated to the individual states to decide.89 Only 5 of 

those 9 justices accepted that gay marriage should be legal and therefore the entire country was 

forced to adopt their decision.90  

The legal backing behind the actual change of marriage law is clear in Canada.91 Canada 

parliament created an act to bind all providences to allow gay marriage, this was done because the 

government recognized the need and wanted to stop the fighting.92 The argument that Section 15 

of the Canadian Charter of Rights and Freedoms entailed protection for the LGBT community 

appears to be stronger in comparison to the substantive due process argument employed by Justice 

Kennedy in Obergefel.93 The legal analysis employed by the Supreme Court did not cite a legal 

test when deciding the case, rather justice Kennedy elegantly explained how times change so now 

gay marriage is a fundamental right.94  

                                                      
86 Compare Civil Marriage Act, S.C. 2005, c 33 (Can.) (legalizing same-sex marriage through 

the democratic process), with Obergefel, 135 S.Ct. at 2607-08 (legalizing same-sex marriage 

through the judiciary).  
87 Civil Marriage Act, S.C. 2005, c 33, art 2 (Can.); CBCNEWS, supra note 53. 
88 See Miller, supra note 74 (discussing the impact that legalizing same-sex marriage has had on 

freedom of expression in Canada). 
89 Obergefel, 135 S.Ct. at 2612 (Roberts, C.J., dissenting); see generally Geneva Sands, Meet the 

9 sitting Supreme Court Justices, ABC NEWS (May 29, 2017, 8:06 AM), 

http://abcnews.go.com/Politics/meet-sitting-supreme-court-justices/story?id=37229761 

(discussing biographical information of recent Supreme Court Justices).  
90 Obergefel, 135 S.Ct. at 2612 (Roberts, C.J., dissenting). 
91 See Glass & Kubasek, supra note 4, at 166-67.  
92 Id.  
93 See Id.; Obergefel, 135 S.Ct. at 2604-05 (citing the Due Process Clause of the 14th 

Amendment and arguing that marriage is a fundamental right); See generally Miller, supra note 

74 (explaining the impact of Canada’s same-sex marriage laws). 
94 See Obergefel, 135 S.Ct at 2596-97, 2604-05 (explaining that same-sex marriage is a 

fundamental right).  
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B. COMPARING CONTINUED LGBT DISCRIMINATION IN BOTH NATIONS   

The United States would benefit from following Canada and enacting federal law to protect 

the LGBT Community from discrimination.95 Parliament in Canada enacted Section 15 of the 

Charter, and as a result all providences cannot discriminate on the basis of sexual orientation for 

employment, services, and public accommodation or housing.96 Though some states in America 

took the initiative to enact their own laws and ban sexual orientation discrimination, most of the 

states have not provided such protection.97 In Canada, no company, renter, or business may turn 

someone away based on their sexual orientation; though this may diminish freedom of speech in 

Canada, it results in more peace.98   

In the United States, LGBT rights are constantly in dispute because each state varies on the 

subject matter.99 Currently, the United States Supreme Court is deciding whether a cake decorator 

has the constitutional right to withhold his services from same-sex couples.100 These disputes do 

not happen in Canada but Canada has traded a degree of free speech for the fair treatment of same-

sex couples.101 Canada in fact will fine or penalize any business that refuses to serve same-sex 

couples for marriage services.102 The United States obviously wants to protect freedom of speech 

but depending on the Supreme Court’s upcoming decision the result could be similar to a federal 

law prohibiting sexual orientation discrimination everywhere.103  

                                                      
95 See generally Glass & Kubasek, supra note 4, at 167 (discussing the legal landscape in Canada 

leading up to the passage of the Civil Marriage Act). 
96 OHRC, Policy on discrimination and harassment, supra note 5, at 24-26. 
97 Keller, supra note 5, at 13. 
98 See OHRC, Policy on discrimination and harassment, supra note 5, at 24-26; Miller, supra 

note 74. 
99  See Keller, supra note 5, at 13 (discussing varying legal protections against discrimination 

based on sexual orientation in public accommodations at both the state and local levels). 
100 Craig v. Masterpiece Cakeshop, Inc., 370 P.3d 272 (Colo. App. 2015), cert. denied, 

Masterpiece Cakeshop, Inc. v. Colorado Civil Rights Com’n, No. 15SC738, 2016 WL 1645027 

(Colo. 2016), cert. granted, 137 S.Ct. 2290 (2017). 
101 See Miller, supra note 74. 
102 See Jennifer Graham, Same-sex nuptials can’t be refused on religious grounds, Saskatchewan 

court rules, THE GLOBE AND MAIL (Mar. 26, 2017), 

https://www.theglobeandmail.com/news/national/same-sex-nuptials-cant-be-refused-on-

religious-grounds-saskatchewan-court-rules/article561234/. 
103 See generally Douglas Laycock, The First Amendment in Contemporary Society, 41 HARV. 

J.L. & PUB. POL’Y 49 (discussing the Masterpiece Cakeshop litigation, as well as the balance of 
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C. COMPARISON OF BOTH COUNTRIES’ SLIPPERY SLOPE ARGUMENT, POLYGAMY 

Before the United States and Canada legalized same-sex marriage, many opposed the 

decision and argued that legal polygamy would result from allowing same sex marriage.104 Canada 

has allowed same-sex marriage for ten years longer than the United States, but Canada is stricter 

to prosecute the crime of polygamy.105 In 2017, Canada prosecuted a man for cohabitation 

polygamy.106 Though the United States does not allow polygamy marriage, some states have 

decided not to prosecute polygamy cohabitation.107 The Utah Attorney General’s current policy 

for polygamy is to not prosecute unless polygamy is coupled with another crime such as child 

abuse or incest.108 Also, in a high profile case, a Utah District Court invalidated the current 

polygamy statute for failing to survive rational basis review under substantive due process.109 

Though the appellate court overturned the state court ruling, the murkiness of the substantive due 

process may lead to unclear application of Obergefel in the future.110 

IV. CONCLUSION 

                                                      

hardships between religious objectors and same-sex couples, and how the balance could tip to 

only protect same-sex couples). 
104 See Obergefel v. Hodges, 135 S.Ct. 2584, 2621-22 (2015) (Roberts, C.J., dissenting) (citing 

Jessica Bennett, Polyamory: The Next Sexual Revolution?, NEWSWEEK (July 28, 2009, 8:00 PM), 

http://www.newsweek.com/polyamory-next-sexual-revolution-82053, David K. Li, Married 

Lesbian “Throuple” Expecting First Child, N.Y. POST (Apr. 23, 2014), 

https://nypost.com/2014/04/23/married-lesbian-threesome-expecting-first-child/, Ronald C. Den 

Otter, Three May Not Be a Crowd: The Case for a Constitutional Right to Plural Marriage, 64 

EMORY L.J. 1977 (2015)); Addison, supra note 80. 
105 Compare THE TELEGRAPH, supra note 81 (discussing the prosecution of two Canadian men 

for violating a polygamy law that is 127 years old), with Brown v. Buhman, 822 F.3d 1151, 1155 

(10th Cir. 2016) (discussing the Utah County Attorney’s policy of prosecuting bigamy only in 

narrow circumstances). 
106 THE TELEGRAPH, supra note 81. 
107 See Brown, 822 F.3d at 1171-72 (explaining that the Browns “face no credible threat of 

prosecution from the Utah County Attorney”).  
108 Id. at 1157. 
109 Brown v. Buhman, 947 F. Supp. 2d 1170, 1225 (D. Utah 2013). 
110 See Obergefel, 135 S.Ct, at 2621-22 (Roberts, C.J., dissenting) (explaining that the majority’s 

holding may be used to argue for polygamy because of the unclear nature of the decision).  
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Gay marriage is legal in North America, benefitting many people both in Canada and the 

United States.111 The paths that the two nations endured to make same-sex marriage legal are 

distinguishable.112  Canada employed a more democratic approach compared to the United States, 

where the Supreme Court made the ultimate decision.113  

Of these two approaches to the legal issue of same-sex marriage, Canada’s resulted in less 

discrimination based on sexual orientation. The United States’ approach has not yet infringed upon 

those who deny their business services to same-sex couples because of their religious beliefs. The 

two paths resulted in separate and distinct consequences. As another result polygamy is being 

argued and prosecuted completely different in both nations. The United States would still benefit 

from following Canada’s example by enacting a federal law to protect minority classes such as 

sexual orientation in order to stop discrimination throughout each state.

                                                      
111 See generally Obergefel, 135 S.Ct. 2584 (legalizing gay marriage by judicial decision); Civil 

Marriage Act, S.C. 2005, c 33, art’s 2, 4 (Can.) (legalizing gay marriage by an act of Parliament). 
112 Compare Civil Marriage Act, S.C. 2005, c 33 (Can.) (legalizing same-sex marriage through 

the democratic process), with Obergefel, 135 S.Ct. at 2597 (legalizing same-sex marriage 

through the judiciary). 
113 Compare Civil Marriage Act, S.C. 2005, c 33, art 2 (Can.), with Obergefel, 135 S.Ct. at 2597. 
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