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STATEMENT OF THE BASIS OF JURISDICTION 

 This is a direct appeal from a judgment entered by the 

District Court of Scotts Bluff County, Nebraska, in a criminal 

case.  Neb. Rev. Stat. §24-204 (Reissue 1995). 

1.  DATE OF ENTRY OF THE JUDGMENT:  December 12, 2017. 

2.  DATE OF FILING OF ANY MOTION CLAIMED TO TOLL THE TIME 

WITHIN WHICH TO APPEAL, THE DISPOSITION OF SUCH MOTION, AND THE 

DATE OF ENTRY OF THE ORDER DISPOSING OF IT:  None. 

3. DATE OF FILING OF THE NOTICE OF APPEAL:  January 5, 2018; 

DATE OF DEPOSITING OF THE DOCKET FEE OR DATE OF THE GRANTING OF 

THE ORDER TO PROCEED IN FORMA PAUPERIS:  January 9, 2018. 

4. ORDER SOUGHT TO BE REVIEWED ADJUDICATES FEWER THAN ALL THE 

CLAIMS, OR THE RIGHTS AND LIABILITIES OF FEWER THAN ALL THE 

PARTIES:  None. 
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STATEMENT OF THE CASE 

 A.  Nature of the Case 

 Defendant was charged with Obstructing a Peace Officer, a 

Class I Misdemeanor; Distribution of Controlled Substance, a 

Class II felony; Possession of a firearm while in violation of a 

2 Felony Drug Offense, a Class ID felony and Felon, 

Fugitive/Prohibited Person in Possession of a Firearm, a class 

ID felony (TR3). 

B.  The issues actually tried in the court below. 

 (a)  Defendant plead not guilty. Jury trial was held on 

October 30, 2017. The jury found Defendant guilty of Obstructing 

a Peace Officer, a Class I Misdemeanor; Possession of a 

Controlled Substance, a Class IV felony and Possession of a 

Firearm by a Prohibited Person, a Class Id felony (TR92) 

 (b) Whether the trier of fact should have found the 

evidence sufficient to convict the Appellant.  

 (c) Defendant’s sentence after conviction.  

C.  How the issues were decided. 

 (a) The jury found sufficient evidence to convict the 

Defendant of the felony crimes for which he was charged. 

 (b) Defendant was sentenced on December 12, 2017 to 1 year 

on count I, two years on count II and 8-10 years on count III at 

the correctional complex (TR 96).  

D.  Scope of Review. 
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 In determining sufficiency of the evidence to sustain 

conviction, it is not the province of an Appellate Court to 

resolve conflicts in evidence, pass on credibility of witnesses, 

determine plausibility of explanations, or weigh evidence; such 

matters are for the finder of fact and the verdict must be 

sustained if taking the view most favorable to the State if 

there is sufficient evidence to support it.  State v. Anderson, 

229 Neb. 427, N.W.2d 764 (1988). 

 An Appellate Court may reduce a sentence when the sentence 

is excessive or when there has been an abuse of discretion. 

  ASSIGNMENT OF ERRORS 

 1.  The trial court erred in not allowing trial counsel to 

withdraw and by not granting the request for continuance. 

 2. There was insufficient evidence as a matter of law to 

sustain the Appellant’s conviction.   

 3.  Defendant had the ineffective assistance of counsel, 

thus denying him of the right to a fair trial. 

 4.  The sentence imposed upon Appellant, although within 

 statutory limits, was nevertheless excessive and constituted an 

abuse of discretion by the trial court. 

  PROPOSITIONS OF LAW 

I 

 In a criminal case, a motion for new trial is 

addressed to the discretion of the trial court, and unless an 
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abuse of discretion is shown, the trial court’s determination 

will not be disturbed. State v. Shipps, 265 Neb. 342 (2003).   

The Nebraska Supreme Court's consideration on appeal is 

limited to errors assigned and discussed by the parties. 

However, this Court is permitted to note any plain error not 

assigned. Neb. Rev. Stat. § 25-1919 (Reissue 1995); Neb. Ct. R. 

of Prac. 9D(l)d; State v. Woods, 255 Neb. 755, 587 N.W.2d 122 

(1998). 

II 

  Judicial abuse of discretion means that the reasons or 

rulings of the trial judge are clearly untenable, unfairly 

depriving a litigant of a substantial right and denying a just 

result in matters submitted for disposition. State v. Trevino, 

230 Neb. 494, 432 N.W.2d 503 (1988); State v. Ladig 248 Neb. 

739, 539 N.W.2d 38,40 (1995). 

III 

When the evidence adduced at trial is legally insufficient to 

sustain the conviction, a criminal charge may not be retried, 

but must be dismissed. State v. Sims, 258 Neb. 357, 603 N.W.2d 

431 (1999). 

IV 

 In State v. Ramsey, 257 Neb. 430, 598 N.W.2d 51 (1999), the 

Court ruled that where the evidence lacks sufficient probative 

value as a matter of law, an appellate court may set aside the 
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guilty verdict as unsupported by evidence beyond a reasonable 

doubt.   

V 

  When reviewing a criminal conviction for sufficiency of 

the evidence to sustain the conviction, the relevant question 

for an appellate court is whether, after viewing the evidence in 

the light most favorable to the prosecution, any rational trier 

of fact could have found the essential elements of the crime 

proven beyond a reasonable doubt. State V. Kuta, 12 Neb. App.847 

(2004). 

VI 

 Appellate Review of a claim of ineffective assistance of 

counsel is a mixed question of law and fact. When reviewing a 

claim of ineffective assistance of counsel, an appellate court 

reviews the factual findings of the lower court for clear error. 

With regard to the question of counsel’s performance or 

prejudice to the defendant as part of the two-pronged test 

articulated in Strickland v. Washington, 466, U.S. 668, 104 S. 

Ct. 2052, 80 L.Ed.2d 674 (1984), an appellate court reviews such 

legal determinations independently of the lower court’s 

decision. State v. Bazer, 276 Neb. 7, 751 N.W.2d 619 (2008) 

VII 

 Even if counsel’s actions are found to be unreasonable, the 

judgment will not be set aside unless those actions constitute 
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prejudice. State v. Johnson, 243 Neb. 758, 502 N.W. 2d 477 

(1993). 

 

VIII 

 A reasonable probability is probability sufficient to 

undermine confidence in the outcome. State v. Carter, 236 Neb. 

656, 463 N.W.2d 332 (1990) 

IX 

 An appellate court always has the right to review for plain 

error. State v. Hall, 249 Neb. 376, 543 N.W.2d 463 (1996). 

X 

 The seriousness of the offense involved is an important 

factor in the setting of sentence.  Also relevant to the 

determination of a proper sentence is evidence as to defendant’s 

life, character, and previous conduct.  State v. Hinn, 229 Neb. 

556, (1988). 

XI 

 Neb.Rev.Stat. §29-2322 (Reissue 1995) provides that an 

appellate court, upon a review of the record, shall determine 

whether a sentence imposed is excessively lenient, having regard 

for (1) the nature and circumstances of the offense; (2) the 

history and characteristics of the defendant; (3) the need for 

the sentence imposed (a) to afford adequate deterrence to 

criminal conduct; (b) to protect the public from further crimes 
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of the defendant; (c) to reflect the seriousness of the offense, 

to promote respect for the law, and to provide just punishment 

for the offense; and (d) to provide the defendant with needed 

educational or vocational training, medical care, or other 

correctional treatment in the most effective.  

State v. Thompson., 15 Neb.App. 764, 735 N.W.2d 818 (Neb.App 

2007). 

XII 

 If at all possible, rehabilitation is in the best interests 

of both the Defendant and society. State v. Christian, 193 Neb. 

858, 299 N.W. 2d 67 (1975). 

XIII 

 The punishment for a criminal act should in all 

circumstances be commensurate with the offense.  State v. 

Williams, 191 Neb. 57, 213 N.W. 2d 727 (1974). 

State v. Kowalski, 214 Neb. 48, 332 N.W.2d 870 (Neb. 1983). 

XIV 

 Proportionality in sentencing mandates that the more 

serious offenses generally merit the greater punishment and that 

those offenders who offer the greater menace to society deserve 

the greater punishment. State v. Moore, 198 Neb. 317, 252 N.W. 

2d 617 (1977). State v. King, 196 Neb. 821, 246 N.W.2d 477 (Neb. 

1976). 

  XV 
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 The Supreme Court has the authority to reduce the sentence 

rendered by the District Court against the accused, when in its 

opinion the sentence is excessive, and it shall be the duty of 

the Supreme Court to render such sentence against the accused as 

in its opinion may be warranted by the evidence. Section 29-2308 

(R.R.S.1943 Reissue 1995) 

XVI 

  A sentence will be reviewed if its imposition would 

constitute an abuse of discretion, although the sentence falls 

within the statutory parameters for the offenses in question. 

State v. Masur, 230 Neb. 620, 432 N.W.2d 815 (1988). State v. 

Galindo, 278 Neb. 599, 774 N.W.2d 190 (Neb. 2009). 

  XVII 

 Neb. Rev. Stat. §29-2308 (1995) gives this Court authority 

to reduce a sentence on Appeal when said sentence is excessive 

and would result in a substantial miscarriage of justice.   

 State v. Komor, 213 Neb. 376, 329 N.W.2d 190 (1983). 

  XVIII 

 A sentence should fit the offender and not merely the crime 

State v. Harrison, 255 Neb. 999, 1004, 588 N.W. 556 (1999). 

State v. True, 236 Neb. 274, 460 N.W.2d 668 (1990). 

  STATEMENT OF FACTS 

 The affidavit of probable cause (PSI 19) signed by Officer 

Eckerberg consisted of the following: On January 25, 2017, he 
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was contacted by radio to assist detective Jackson in following 

a blue Dodge Durango northbound on Avenue I in Scottsbluff, 

Nebrasxka. After he found the Durango he turned on his emergency 

lights and the vehicle ultimately stopped. A passenger jumped 

out of the left rear door. The passenger ran north on Avenue I 

and turned East into the driveway on the South side of 1401 

Avenue I. The passenger was later identified as Defendant. 

Defendant broke open a gate into the back yard of Avenue I, ran 

across the yard and jumped the fence on the East side and later 

jumped another fence. He was taken into custody at 1326 avenue 

H. A video indicated that Defendant had a gun in his hand when 

he ran and later Officer Fliam found the gun at 5:35 p.m. The 

resident at 1401 Avenue I said the gun was not his.  

SUMMARY OF ARGUMENT 

 1. The trial court erred in not allowing trial counsel to 

withdraw and by not granting the request for continuance and by 

not granting the Motion for New Trial 

2. Evidence was insufficient to sustain a guilty verdict 

beyond a reasonable doubt.  

3.   The Defendant had ineffective assistance of trial 

counsel, thus denying him of the right to a fair trial. 

4. The District Court abused its discretion by giving 

Defendant an excessive sentence based on the convicted crime and 
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the background of Defendant as reflected in the Presentence 

Investigation. 

ARGUMENT I 

The trial court erred in not allowing trial counsel to withdraw, 

on two separate occasions, by not granting the request for 

continuance filed by trial counsel (TR 52) and by failing to 

grant the Motion for New Trial (TR 94).  

In a criminal case, a motion for new trial is addressed to 

the discretion of the trial court, and unless an abuse of 

discretion is shown, the trial court’s determination will not be 

disturbed. State v. Shipps, 265 Neb. 342 (2003).   

The Nebraska Supreme Court's consideration on appeal is 

limited to errors assigned and discussed by the parties. 

However, this Court is permitted to note any plain error not 

assigned. Neb. Rev. Stat. § 25-1919 (Reissue 1995); Neb. Ct. R. 

of Prac. 9D(l)d; State v. Woods, 255 Neb. 755, 587 N.W.2d 122 

(1998). 

Prior to trial, Defendant again requested that he be 

appointed new counsel because he had not received discovery from 

trial counsel (77:1-4, 16-17). The Court denied the motion 

(79:14-16).  

 Defendant filed a Objection with the Court of Appeals and 

the Supreme Court alleging his trial court attorney violated 

Rules of Professional Ethical Conduct and that Counsel’s 
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inattentiveness to his cause resulted in his conviction and was 

also alleging professional animosity (52:4-10). Trial counsel 

filed a Motion to Withdraw on July 31, 2017, which was argued 

and denied (54:8-9) (TR 53). His second motion was on September 

21, 2017 (TR 57). 

 

  Judicial abuse of discretion means that the reasons or 

rulings of the trial judge are clearly untenable, unfairly 

depriving a litigant of a substantial right and denying a just 

result in matters submitted for disposition. State v. Trevino, 

230 Neb. 494, 432 N.W.2d 503 (1988); State v. Ladig 248 Neb. 

739, 539 N.W.2d 38,40 (1995). 

An appellate court always has the right to review for plain 

error. State v. Hall, 249 Neb. 376, 543 N.W.2d 463 (1996). 

ARGUMENT II 

 There was insufficient evidence as a matter of law to 

sustain the Appellant’s conviction. 

It is the prosecution's burden in a criminal case to 

produce proof beyond a reasonable doubt of every element of a 

charged offense. See State v. Yelli, 247 Neb. 785, 530 N.W.2d 

250 (1995). State v. Jimenez 248 Neb. 255, 533 N.W.2d 913 

(1995). 

The State’s witnesses testified as follows: 
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1. Philip Eckerberg-he was a patrol officer for the City 

of Scottsbluff and was on duty on January 25th of that year (84: 

3-11). He received a radio call to make a traffic stop (84:21-

23), proceeded towards Avenue I and did have his in-car video 

activated at that time (85:3-8). He ultimately got behind a blue 

Dodge Durango and turned on his emergency lights (86:17-19). 

Exhibit 5 was a copy of his DVD (in-car video). That was 

received and published to the jury (88:12-15). He testified that 

at some point he lost visual contact with the defendant after 

the defendant exited the vehicle but his visual contact came 

back and he could see defendant climbing the fence on the east 

side of a yard (89:16-25; 90:1-2). He observed defendant climb a 

second fence (90:7-8).  

Later, after reviewing that video, he believed that he saw 

a gun in the hand of defendant when he was chasing him (92: 2-3, 

10-13). He later returned to the scene and was present when 

Officer Fliam discovered a handgun (97:1-5). Exhibit 12 was a 

picture near the southeast corner near a garage and a fence 

where the gun was found (102:14-16). Exhibit 13 was a picture of 

the gun, which showed the top slide portion of the gun was shiny 

and silver and the pistol grip and the frame on the bottom of 

the gun was black (104:16-20).  

On cross, the officer admitted that between the time of the 

arrest of the defendant and him returning to the scene, the 
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scene was not secured (108:2-7). He further said that someone 

could have followed the initial tracks observed by the officers 

(110:1-3). 

2. Vernon Blain testified that he lived at 1401 Avenue I 

in Scottsbluff and did recall an incident when the police were 

at his home (119:4-5, 9-10). He discovered that the gate into 

his back yard had been broken  (120:2). On cross, he said that 

he had no idea who had been in his yard that day (122:3-5). He 

testified that there was eight inches of new snow on the ground 

(96:7-11) and it was “pristine snow” (129:11-12). There was no 

testimony whatsoever that he observed a “hole” or “indentation” 

in the pristine snow where the gun was later found. Officer 

Fliam testified that he found the gun under the snow when his 

foot kicked it or hit it (129:3-6). If a gun was dropped or 

tossed into pristine snow, there certainly would have been an 

observable hole or indentation in the snow, which would have 

been easily observable.  

3. Tyler Fliam-he was a Scottsbluff Police Officer 

(123:11-12), who was on patrol on the date in question. He was 

involved in following the vehicle in which they believed Mr. 

Valdez had jumped out. He was with Eckerberg when they viewed 

Eckerberg’s in-car video, which was the traffic stop of the blue 

Durango. On the video he believed he saw defendant exit the 

vehicle with a black and chrome or silver what appeared to be a 
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handgun in his right hand (125:17-25). He did locate a black and 

silver handgun at approximately 5:35 p.m. that day (127:3-4). 

On cross, the officer said that he searched defendant and found 

no contraband on him, including guns or drugs (132:12-22). As 

per the DNA expert later called by the State, DNA trace evidence 

can be transferred from an object to a person or vice versa. 

It’s highly possible the DNA on the gun was contaminated from 

the officers prior search of defendant. He also said he couldn’t 

say who was in that particular back yard between the time that 

he had left and the time that he had returned to that area 

around 4 o’clock (134:16-19).  

4. Logan Ladroit-he was a Scotts Bluff County Sheriff’s 

Deputy (138:16-17). He was involved in the search of the 1400 

block of Avenue H in Scottsbluff and during said search found a 

small greenish cellophane packet (139:17-25; 140:1-2). On cross, 

he said that he did not see Defendant throw any stuff nor did he 

see any methamphetamine on the person of Mr. Valdez (143:17-23). 

He also didn’t see him with a gun (143:24-25).  

5. Matt Holcomb testified that he was a Scotts Bluff 

County Sheriff’s Deputy for 12 years (145:2-4). He was currently 

assigned to the WING drug task force (145:8-10). He was involved 

in the surveillance of a controlled purchase (148: 9-12). He, 

along with Investigator Travis Peterson, were able to contact a 

Scottsbluff patrol unit which was attempting a traffic stop on a 
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blue Durango and observed Officer Eckerberg pull in front of he 

and Peterson (150:2-8, 14-15). He was able to observe who he 

believed to be Mr. Valdez jump out of the vehicle and start 

running east bound up through a driveway and observed an object 

in his hand that looked like a gun (150:22-25; 151:1-3).  

On cross, the officer said that this incident happened very 

quickly (152:17-18) and that he did not see Valdez throw 

anything or did not see him with any methamphetamine or 

suspected methamphetamine (153:1-7).  

6. Lacey Body testified that she was  a Confidential 

Informant working on January 25th and was helping to get a buy 

so she could get herself out of trouble (154:19-25). On that 

date she met up with officer Jackson and his team, got wired and 

was given cash to purchase some methamphetamine (156:4-8). She 

was going to try to get a buy set up from a girl named Felicia 

Janis (157:10-13). She said that she had been in her home the 

evening before and that Defendant was there and told her he 

could get some really good stuff (158:5-7). On the day in 

question, at the Steel Grill parking lot, Defendant got into her 

vehicle. She previously had given $50 buy money to Janis before 

Defendant got into her vehicle (160:15-23). Shortly thereafter, 

while she was driving, she observed the police lights and wanted 

to pull over but Defendant told her to keep going but at some 

point she did pull over on Avenue I (162:13-25). She testified 
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that Defendant then jumped out of the vehicle and ran off on 

foot while being chased by an officer (163: 3-7). This was all 

recorded on Exhibit 21 which was offered and received by the 

court (163:23-25; 164:1-3).  

On cross, Miss Body admitted that her testimony was 

different than when they took her deposition the prior May of 

that year. In that deposition she testified that she had given 

the cash to Janis before they left the house, and not in the 

vehicle. Right there is a contradiction which shows the 

testimony of the witness was not believable. She testified that 

she never received any methamphetamine from Defendant that day, 

nor any other items (181:4-9). Further, the witness admitted 

that she was working for WING and that she was going to get her 

charges dropped or reduced as part of her deal with them (182: 

4-9). This further taints her testimony.  

7. Felicia Janis testified that in January of that year 

Miss Body had asked her to get her some drugs (methamphetamine) 

(190:13-22). On January 25th, she was with Body in Body’s vehicle 

and had gone to the Steel Grill where she gave Defendant cash-

Defendant then gave it to another gentleman and got back in 

their car (192:13-25). She said another gentleman was there but 

didn’t know his name for sure (193:1-9). When the police stopped 

them, she said that Defendant got out of the car and took off 

running and that he had a gun when he got out (a small black 
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one) (195:14-24). However, on cross, she admitted that she had 

never told the police about the gun that day (198:18-23; 199:2-

4). She said she didn’t receive anything from Mr. Valdez that 

day (200:1-3). Further, she admitted that her testimony was part 

of an agreement between she and the State. This also causes her 

testimony to be suspect. She had previously been convicted of a 

felony (200:13-22). As a convicted felon, her testimony should 

be taken with a grain of salt. 

8. Officer James Jackson. Jackson is the investigator 

that sent in the suspected methamphetamine and the firearm to 

the State Lab. On cross, he admitted that his previous testimony 

was that he saw Defendant get out of the CI’s vehicle but never 

saw a firearm or any methamphetamine in Defendant’s possession. 

How could he not see it and other witnesses (trained law 

enforcement officers) said they could.  

On cross, he acknowledged that there was no DNA testing or 

fingerprint testing on that Exhibit (257:4-6). 

9. Brandy Porter. This witness was a forensic scientist 

at the Nebraska State Patrol Lab and they process evidence and 

items for touch DNA (259:11-17). Although her testimony was that 

a DNA sample from defendant showed that he was a contributor to 

the DNA found on the gun, on cross she admitted that it was 

possible for DNA to be transferred from one person to another 

(283:12-14). She also said DNA can be transferred from a person 
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to an object (283:15-17). Also, it’s possible for DNA to be 

transferred from a person to another person to an object 

(283:18-20). She also admitted that there had been no DNA 

testing done on the suspected methamphetamine delivered to the 

State Lab (289:4-5).  

After the state rested, Defense counsel moved for a 

directed verdict, which was denied by the court (296:8-9). 

Defense called Julian Perez, an employee of the Scotts Bluff 

County Detention Center (297:13-15). He testified that the 

evidence bag collected, which included items collected from 

Defendant which included a small blue stereo speaker (299:1-10). 

This easily could have been mistaken for a gun.  

 When the evidence adduced at trial is legally insufficient 

to sustain the conviction, a criminal charge may not be retried, 

but must be dismissed. 

 State v. Sims, 258 Neb. 357, 603 N.W.2d 431 (1999).  

In State v. Ramsey, 257 Neb. 430, 598 N.W.2d 51 (1999), the 

Court ruled that where the evidence lacks sufficient probative 

value as a matter of law, an appellate court may set aside the 

guilty verdict as unsupported by evidence beyond a reasonable 

doubt.   

  When reviewing a criminal conviction for sufficiency of 

the evidence to sustain the conviction, the relevant question 

for an appellate court is whether, after viewing the evidence in 
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the light most favorable to the prosecution, any rational trier 

of fact could have found the essential elements of the crime 

proven beyond a reasonable doubt. State V. Kuta, 12 Neb. App.847 

(2004). 

Argument III 

The Defendant was prejudiced by defense counsel’s 

ineffectiveness in several particulars.  

 Appellate Review of a claim of ineffective assistance of 

counsel is a mixed question of law and fact. When reviewing a 

claim of ineffective assistance of counsel, an appellate court 

reviews the factual findings of the lower court for clear error. 

With regard to the question of counsel’s performance or 

prejudice to the defendant as part of the two-pronged test 

articulated in Strickland v. Washington, 466, U.S. 668, 104 S. 

Ct. 2052, 80 L.Ed.2d 674 (1984), an appellate court reviews such 

legal determinations independently of the lower court’s 

decision. State v. Bazer, 276 Neb. 7, 751 N.W.2d 619 (2008) 

 Even if counsel’s actions are found to be unreasonable, the 

judgment will not be set aside unless those actions constitute 

prejudice. State v. Johnson, 243 Neb. 758, 502 N.W. 2d 477 

(1993). 

 Defendant believes that his trial counsel was ineffective 

for the following reasons, among others: 
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1. Insufficient contact with Defendant while Defendant 

was in jail awaiting trial on four separate felony 

charges. 

2. Failure to deliver all discovery in his possession to 

Defendant in order that Defendant may prepare defense and 

also be helpful to trial counsel in preparing defense. 

3. Failing to timely move for directed verdict at the end 

of the defense case.  

 A reasonable probability is probability sufficient to 

undermine confidence in the outcome. State v. Carter, 236 Neb. 

656, 463 N.W.2d 332 (1990). 

 An appellate court always has the right to review for plain 

error. State v. Hall, 249 Neb. 376, 543 N.W.2d 463 (1996). 

 Judicial abuse of discretion means that the reasons or 

rulings of the trial judge are clearly untenable, unfairly 

depriving a litigant of a substantial right and denying a just 

result in matters submitted for disposition. State v. Trevino, 

230 Neb. 494, 432 N.W.2d 503 (1988); State v. Ladig 248 Neb. 

739, 539 N.W.2d 38,40 (1995). 

ARGUMENT IV 

SENTENCING 

 The court abused its discretion in the sentence imposed 

upon defendant, and the Court of Appeals should reduce the 

sentence so imposed. 
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 Among the factors to be considered in the imposition of a 

sentence is the Defendant’s age, mentality, education, 

experience, social and cultural background, and past criminal or 

law-abiding conduct, motivation for the offense, nature of the 

offense and amount of violence involved in the commission of the 

crime.  State v. True, 236 Neb. 274, 460 N.W.2d 668 (1990) 

  The seriousness of the offense involved is an important 

factor in the setting of sentence.  Also relevant to the 

determination of a proper sentence is evidence as to defendant’s 

life, character, and previous conduct.  State v. Hinn, 229 Neb. 

556, (1988). 

Defendant graduated from Gering High School. Defendant 

participated in numerous sports during his high school years and 

received grades of B’s and C’s (PSI pg. 10). He attended a year 

and a half at a Community College in San Antonio, Texas studying 

Culinary Arts and would like to continue his education in 

Culinary Arts. He has a fairly good job history doing side jobs, 

drywall, roofing, or working for his uncle as a laborer as well 

as doing tattoo art in 2016 (PSI pg. 10). He has one child from 

a previous relationship. He also has a “great” relationship with 

his daughter (PSI pg. 10).  

 If at all possible, rehabilitation is in the best interests 

of both the Defendant and society. State v. Christian, 193 Neb. 

858, 299 N.W. 2d 67 (1975). 
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 A sentence will be reviewed if its imposition would 

constitute an abuse of discretion, although the sentence falls 

within the statutory parameters for the offenses in question. 

State v. Masur, 230 Neb. 620, 432 N.W.2d 815 (1988). State v. 

Galindo, 278 Neb. 599, 774 N.W.2d 190 (Neb. 2009). 

 Neb. Rev. Stat. §29-2308 (1995) gives this Court authority 

to reduce a sentence on Appeal when said sentence is excessive 

and would result in a substantial miscarriage of justice.  State 

v. Komor, 213 Neb. 376, 329 N.W.2d 190 (1983).  

 This Court, on numerous occasions has found good cause for 

reducing a Defendant's sentence based on excessiveness of same.  

This Court has the power to review and reduce the sentence 

rendered by the District Court under Section 29-2308  if the 

sentence is excessive.  

 The Defendant contends his sentence is excessive and, 

therefore, was an abuse of discretion by the District Court.  

The following is a list of other well-established tenets of law 

in Nebraska and throughout the nation concerning sentencing 

guidelines: 

 1.  A sentence of imprisonment should be consistent with 

the protection of the public, gravity of the offense, and 

rehabilitative needs of the Defendant.  State v. Sturm, 189 Neb. 

299, 202 N.W.2d 381 (1972).   
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 2.  The punishment for a criminal act should in all 

circumstances be commensurate with the offense. State v. 

Williams, 191 Neb. 57, 213 N.W.2d 727 (1974). 

State v. Kowalski, 214 Neb. 48, 332 N.W.2d 870 (Neb. 1983). 

 3.  The primary function of the criminal law is to protect 

individuals in this society from the depredations of the 

criminally bent.  State v. Etchison, 188 Neb. 134, 195 N.W.2d 

498 (1972). 

 4. Proportionality in sentencing mandates that the more 

serious offenses generally merit the greater punishment and that 

those offenders who offer the greater menace to society deserve 

the greater punishment. State v. Moore, 198 Neb. 317, 252 N.W.2d 

617 (1977). State v. King, 196 Neb. 821, 246 N.W.2d 477 (Neb. 

1976). 

Defendant therefore respectfully requests that this case be 

reversed and remanded for a new trial; OR, in the alternative, 

Defendant’s sentence be reduced.       

      Respectfully submitted, 

 

      /s/ Leonard G. Tabor    
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