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I. INTRODUCTION

Until recently, no known culture has launched its young adults' into
life with such staggering levels of indebtedness.2 Although federal student
loans were initially intended to supplement means-tested grants,3 over time
these loans have evolved into the primary means by which undergraduate
and graduate students finance higher education. Students presently
graduating from college may represent the most indebted generation of

* Professor of Law, Concordia University School of Law. Special thanks to friend and
mentor Dean Emeritus Edward A. Dauer, University of Denver College of Law, for his very
helpful comments on an earlier draft of this article. Also, my heartfelt gratitude to research
assistant Matt Frost for taming my unruly footnotes.

1 For purposes of this article, a young U.S. household is one led by a head of
household who is age 35 or younger.

2 Traditions have arisen across many different cultures to provide a newlywed couple
with working capital at the beginning of the marriage - ranging from the provision of a
dowry, to the more contemporary purchase of wedding gifts. Conversely, student loan debt is
being characterized as the anti-dowry. Tamar Lewin, Burden of College Debt on Graduates
Grows, N.Y. TIMES (Apr. 11, 2011), http://www.nytimes.com/2011/04/12/education/

l2college.html? r-O ("As the transition from adolescence to adulthood is being delayed,
with young people taking longer to marry, buy a home and have children, large student loans
can slow the process further."). See also Daniel A. Austin, The Indentured Generation:
Bankruptcy and Student Loan Debt, 53 SANTA CLARA L. REv. 329, 330-31 (2013) ("A
generation of Americans has borrowed heavily for their education, and hundreds of
thousands of them are deeply in debt. Some thirty-seven million Americans owe a total of
approximately one trillion dollars in student loans. They constitute an Indentured Generation
as many of them will be burdened with student loan debt for much of their lives. Some will
eventually pay their loans, many will default, and others will receive loan modification or
partial loan forgiveness. By and large, their participation in the credit economy will be
severely limited."); Millennials in Adulthood: Detached from Institutions, Networked with

Friends, PEw RES. CTR. (Mar. 7, 2014), http://www.pewsocialtrends.org/2014/03/

07millenials-in-adulthood/ ("Millennials are also the first in the modem era to have higher
levels of student loan debt, poverty and unemployment, and lower levels of wealth and
personal income than their two immediate predecessor generations (Gen Xers and Boomers)
had at the same stage of their life cycles.").

3 Lawrence E. Gladieux, Federal Student Aid Policy: A History and an Assessment,
U.S. DEP'T OF EDUC., http://www2.ed.gov/offices/OPE/PPUFinPostSecEd/gladieux.html

(last visited Oct. 4, 2015).

4 Id.
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young adults in the history of the United States,5 attributable almost entirely

to the fact that interest-bearing debt plays a primary role in ensuring that

our children pursue higher education. Most college graduates have
mortgaged their futures, with two-thirds of 2015 graduates turning to
student loans, bearing an average debt load of just over $35,000 per
borrower.

President Obama addressed the troubling matter of student loan debt in

his 2010 State of the Union address when he urged Congress to take

immediate action to change the Federal Student Loan program's existing
8

Income-Based Repayment plan (IBR). Two months later, Congress passed
the Health Care and Education Reconciliation Act of 2010, which created a

new plan, Pay As You Earn (PAYE), that capped payments at 10% of
discretionary income over twenty years.? Although PAYE was initially

limited to students who took out their first loan on July 1, 2014 or later,'o

President Obama accelerated the PAYE roll-out date via executive action to
2012.1 In June 2014, President Obama took executive action to expand the

Austin, supra note 2, at 331.
6 Jonathan D. Glater, The Other Big Test: Why Congress Should Allow College

Students to Borrow More through Federal Aid Programs, 14 N.Y.U. J. LEGis. & PUB. POL'Y

11, 17-20 (2011).

Jeffrey Sparshott, Congratulations, Class of 2015. You're the Most Indebted Ever

(For Now), WALL ST. J. (May 8, 2015, 7:59 AM), http://blogs.wsj.com/economics/2015/05/

08/congratulations-class-of-2015-youre-the-most-indebted-ever-for-now/.

8 President Barack Obama, Address Before a Joint Session of the Congress on the

State of the Union (Jan. 27, 2010), https://www.whitehouse.gov/the-press-office/remarks-

president-state-union-address ("And let's tell another one million students that when they

graduate, they will be required to pay only 10 percent of their income on student loans, and

all of their debt will be forgiven after 20 years - and forgiven after 10 years if they choose a

career in public service, because in the United States of America, no one should go broke

because they chose to go to college.").

9 Peter Baker & David M. Herszenhorn, Obama Signs Overhaul of Student Loan

Program, N.Y. TIMES (Mar. 30, 2010), http://www.nytimes.com/2010/03/31/us/politics/31

obama.html? r-0.

10 Id. ("Students who borrow money starting in July 2014 will be allowed to cap

repayments at 10 percent of income above a basic living allowance, instead of 15 percent.").

Megan Slack, Income-Based Repayment: Everything You Need to Know, THE WHITE

HOUSE BLOG (June 7, 2012, 10:59 AM), http://www.whitehouse.gov/blog/2012/06/07/

income-based-repayment-everything-you-need-know. President Obama unveiled his new

"Pay As You Earn" plan while addressing students at University of Colorado - Denver.

Michael Stratford, Obama Expands IBR, Pushes Refinancing, INSIDE HIGHER ED (June 10,

2014), http://www.insidehighered.com/news/2014/06/1 0/obama-expands-income-based-

repayment-older-borrowers-pushes-democrats%E2%80%99-student-loan#ixzz3571kuKXs

("That power [to issue this executive action] comes from a 1992 law that established the

government's first student loan repayment program pegged to a borrower's income. The

Obama administration used that law in 2012 to effectively speed up the implementation of an

income-based repayment program Congress created in 2010 . . . .").

2016 225
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12
PAYE program to apply to those who borrowed prior to 2008. The
Department of Education has since promulgated rules, to be finalized by
December 2015, establishing a new plan known as REPAYE.13 These
programs presently exist side-by-side with slightly different, but often
overlapping, eligibility requirements, meaning that students may have the
option of enrolling in PAYE, IBR, and, soon, REPAYE.14

As a general matter, income-based repayment of student loans is a
sound approach to assist graduates with the burden of student loans. The
PAYE/IBR programs account for 10.5% of borrowers in repayment, and
this number continues to grow. This article focuses on one important
detail of the program that has largely escaped the focus of the media and
scholars: the ability of a borrower to file a separate tax return from his or
her spouse and qualify for PAYE/IBR on the basis of his or her income
alone. Under both income-based repayment plans, a married taxpayer may
file his or her federal income tax returns separately from his or her spouse
(married, filing separate) and exclude his or her spouse's income from his
or her adjusted gross income. The effect is that a borrower may exclude the
higher income of his or her spouse when calculating the cap on monthly
payments under either income-based repayment plan.16 Theoretically, the

12 On June 9, 2014, President Obama issued an executive order directing the Secretary

of Education to promulgate regulations that extend the terms of the PAYE Plan to the large
group of existing borrowers who because of their loan origination dates were ineligible. To
facilitate President Obama's request, the Department of Education has promulgated rules
that will be finalized by December 2015, establishing a new plan known as REPAYE.

Presidential Memorandum - Federal Student Loan Repayments, THE WHITE HOUSE
PRESIDENT BARACK OBAMA (June 9, 2014), [hereinafter Presidential Memorandum -
Federal Student Loan Repayments] https://www.whitehouse.gov/the-press-office/2014/06/

09/presidential-memorandum-federal-student-loan-repayments.

13 Ann Carrns, Revised Program Will Reduce Student Loan Repayments, N.Y. TIMES
(Aug. 14, 2015), http://www.nytimes.com/2015/08/15/your-money/revised-program-will-

reduce-student-loan-repayments.html.

14 With the shifting sand of income-based loan repayment options, this article focuses

discussion on PAYE and IBR. The proposed rules surrounding the new REPAYE program

are not anticipated to be made final until December 2015. Several of the rules relevant to this
article are controversial and may yet be modified.

15 Jason Delisle, Number of Borrowers Using Income-Based Repayment Doubles in

One Year, EDCENTRAL (Aug. 4, 2014), http://www.edcentral.org/borrowers-using-income-

based-repayment-double-one-year/.

16 As initially enacted under Old IBR, the combined income of both spouses was used
in calculating the cap on monthly payments. On December 21, 2007, the marriage penalty
inherent in the IBR formula was corrected (see P.L. 110-153), allowing a married borrower
to file "married, filing separate" tax returns and count only his or her income. In a
community property state, generally half the earnings of the married couple are attributed to
each spouse - which means the AGI on a married, filing separate return will be one half of
the couple's combined earnings, plus any separate property income of the filing spouse.

226 [Vol. 35:223
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lower earning spouse may substantially reduce loan payments and

dramatically increase loan forgiveness, regardless of overall household

income.

Since 1948, the income of a married couple filing jointly has been

combined and treated as if equally earned by each spouse.7 This system of

joint filing, and the idea of taxing a household, was implemented by a

culture that conceived of the ideal marriage as a traditional male

breadwinner providing for his dependent wife." Allowing a borrower to

qualify for income-based repayment and loan forgiveness on the basis of

income stated on a separately filed tax return arguably represents a step

towards a contemporary model of marriage- in which two individuals,
rather than being merged into a single indivisible unit, are instead treated as

each retaining their own economic identity. By permitting each spouse to

retain his or her own economic identity, it was the intent of Congress that

no penalty attaches to marriage for student loan borrowers.1 9 Without such

an approach, monthly student loan payments under PAYE/IBR would be

based upon the aggregate of both spouses' income and debt.

Unfortunately, allowing a married borrower to qualify for PAYE/IBR

and loan forgiveness on the basis of a separately filed tax return is

problematic, in that it strains against the antiquated filing system codified

for more than half a century in our Internal Revenue Code (the Code).

Complexity arises from the tension between income-based repayment and

the Code such that only highly indebted married couples may be motivated

to untangle the details and make a fully informed decision with regard to

tax filing. 2 0 The Obama Administration has recognized both that the student

I.R.S. Pub.555, Community Property (Feb. 3, 2014), http://www.irs.gov/pub/irs-pdf/p555

.pdf.
1 Shari Motro, A New "I Do": Towards a Marriage-Neutral Income Tax, 91 IOWA L.

REV. 1509, 1513-30 (2006) (discussing the history and explaining the effects of income

splitting).
18 See generally EDWARD J. MCCAFFERY, TAXING WOMEN (1997).

See 153 Cong. Rec. H14185 (2007) (comments of Rep. McCarthy (D-NY). This

legislation became Public Law 110-153, which was incorporated into the Internal Revenue

Code (the Code) at 20 U.S.C. § 1098(e). 20 U.S.C. 1098(e) was later amended by Public

Law 111-152, also known as the Health Care and Education Reconciliation Act of 2010.

20 Some graduate and professional schools are offering seminars to assist students in

sheltering income and reducing income-based student loan payments:

Georgetown Law, whose students leave school with an average of $146,000 in

federal loans holds a seminar for its students on the benefits of IBR. As part of

that seminar, the school coaches its students on the benefits of increasing

retirement savings to reduce their Adjusted Gross Incomes, thereby reducing their

loan payments and increasing the amount of debt that is forgiven.

Jason Delisle, 10 Reasons Why the Cost of Obarna's Student Loan Plan is Exploding - and

2272016
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loan system is overly complex and that highly indebted borrowers are

reaping the benefits of the complexity,2 1 and it has proposed in the 2016
22budget that this choice to file jointly or separately be eliminated. Further,

the new rules promulgated by the Department of Education that establish

the REPAYE Plan, slated to take effect by December 31, 2015, also
eliminate the option of separate tax filing and mandate inclusion of spousal
income in determining one's loan payment.23 Both the present approach and

the proposed solution are anachronistic and should yield to a policy
approach better suited to contemporary reality.

The joint filing system with its pathologies, such as the marriage

penalty and the marriage bonus, and its inability to create equity among

households of differing configurations, is a historical curiosity with little to
recommend it in the 21st century. This article looks at its flaws through the
lens of a simultaneous set of policies and objectives, namely the nation's
program for dealing with educational costs and student debt. While the
latter is hardly the only casualty of the former, it provides a powerful

opportunity to see the deeper troubles with our system of joint filing, as
well as the excruciating complexity it needlessly creates. That complexity is
not accidental. To the contrary, it is just one consequence of a theory of
household taxation that has long since outlived its original purpose. This
article explores the Rube Goldberg impact that the joint filing system has

on student debt policy with that larger illumination in mind.

A brief overview of the income-based student loan repayment
programs presently in effect, and also the new income-based program

scheduled to take effect by January 1, 2016, is provided in Part II. Part III
describes two structural features of the Code that create either a benefit
(commonly referred to as the "marriage bonus") or amercement (commonly

referred to as the "marriage penalty") for married couples: the tax rate
structure and joint marital taxation. Part IV unpacks the complexity facing

the married student borrower in deciding whether to file jointly or

separately through several useful illustrations. Although Congress intended

How to Benefit, FORBES (Feb. 6, 2015,4:20 PM), http://www.forbes.com/sites/jasondelisle/

2015/02/06/1 0-reasons-why-the-cost-of-obamas-student-loan-plan-is-exploding-and-how-to-

benefit/2/.

21 Josh Mitchell, Student-Debt Forgiveness Plans Skyrocket, Raising Fears over Costs,

Higher Tuition, WALL ST. J. (Apr. 22,2014), http://www.wsj.com/articles/SB 1000142405270

2303887804579503894256072308.
22 OFFICE OF MGMT. & BUDGET, BUDGET OF THE U.S. Gov'T, FISCAL YEAR 2016, 53

(2015),
https://www.whitehouse.gov/sites/default/files/omb/budget/fy2016/assets/budget.pdf.

23 DRAFT PROPOSED MODIFICATIONS TO EXISTING REGULATIONS, 7 (Apr. 30, 2015),
https:/s3.amazonaws.com/s3.documentcloud.org/documents/2070469/ed-dept-revised-pay-

as-you-eam-repaye-proposal.pdf.
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to mitigate any marriage penalty that inhered in student borrowing, Part V

explores the fact that allowing a spouse's income on separately filed tax

returns to cap student loan payments fails to achieve policy goals and is

emblematic of the brokenness of the joint filing system. This article

contends in Part VI that married female student loan borrowers are

penalized twofold with regard to student loan repayment, because of both

the gender pay gap and secondary earner bias, and there is an immediate

need to revise the outdated system of joint filing.

II. AN OVERVIEW OF STUDENT LOAN REPAYMENT PROGRAMS

Underwriting the student loan program and assisting borrowers with

repayment of those loans has received significant, bipartisan support for
24

more than half a century. Congress enacted the Higher Education Act in

1965, which established the Federal Family Education Loan Program

(FFELP) - a public/private partnership in which private lenders offered

federally guaranteed student loans.25 In 1993, a second option was created

through the Federal Direct Loan Program (FDLP), in which the government
26

directly issued student loan money. From 2010 to date, with the

elimination of FFELP loans, the only option for student borrowing through

the federal government remains FDLP loans.2 7

Recently, burgeoning student loan balances have captured the attention

of our nation.28 The President's FY20 I1 budget reports federal financial aid

24 The federal government generally delivers financial aid for higher education in three

ways: grants, tax benefits, and loan subsidies. Loan subsidies take several forms: a below

market interest rate; interest rate deductions of up to $2500 per year; and, in the case of

subsidized Stafford loans, the government's recompense of interest while the student is

attending university. See Sima J. Gandhi, Understanding Students from a Behavioral

Economics Perspective: How Accelerating Student Loan Subsidies Generates More Bang for

the Buck, 17-WTR KAN. J.L. & PUB. POL'Y 130, 132 (2008).

25 FFELP was initiated by the Higher Education Act of 1965 and was eliminated in

2010 with the passage of the Health Care and Education Reconciliation Act of 2010. Higher

Education Act of 1965, Pub. L. No. 89-329, §79 Stat. 1219 (1965), (codified as amended in

scattered sections of 20 and 42 U.S.C.).
26 20 U.S.C. § 1087(a) (1993).
27 FFELP loans were eliminated in 2010 with the passage of the Health Care and

Education Reconciliation Act of 2010. See Obama Student Loan Forgiveness, Student Debt

Relief, http://www.studentdebtrelief.us/forgiveness/obama-student-loan-forgiveness/ (last

visited July 27, 2015). Of course, students are not prohibited from borrowing directly from

private lenders. Troy Onink, Use These 8 Loans to Pay for College, FORBES (Jan. 22, 2013,

10:56 AM), http://www.forbes.com/sites/troyonink/2013/01/22/use-these-8-loans-to-pay-for-

college/.

28 See Victoria J. Haneman, A Timely Proposal to Eliminate Student Loan Interest

Deduction, 14 NEv. LJ. 156 (2013); Austin, supra note 2; Jim Puzzanghera, Soaring Student

Loan Debt Poses Risk to Nation's Future Economic Growth, L.A. TIMEs (Sept. 5, 2015,
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for higher education loans totaling $605.6 billion as of FY2009, compared
to $105.1 billion (or 5.8% of the federal budget) in 2002.29 In June 2010,
student loan debt exceeded credit card debt for the first time.30 In late 2011,
outstanding student loan debt surpassed the $1 trillion mark.3 ' In 2012, the
ombudsman for the Consumer Finance Protection Agency characterized the

,,32student loan debt market as now "too big to fail. The bottom line is plain:
unmanageable debt loads and payment defaults threaten the solvency of the
loan program.

Legislation has been passed and plans have been implemented in the
hope of ameliorating some of the burden on borrowers facing unbearably
high monthly payments on student loans. In 2010, President Obama
recognized the need for government intervention with regard to higher
education indebtedness and signed into law an income-based repayment
plan that caps payments for loans taken out after July 1, 2014 at 10% of the
student-borrower's discretionary income, with forgiveness of the loan after
fifteen years.3 4 In October 2011, President Obama announced that the

10:00 AM), http://www.latimes.com/business/la-fi-student-debt-20150906-story.html;

Mitchell D. Weiss, Student Loan Debt: America's Next Big Crisis, USA TODAY (Aug. 23,
2015, 8:48 AM), http://www.usatoday.com/story/money/personalfinance/2015/08/23/credit-

dotcom-student-loan-crisis/32015421/; Danielle Douglas-Gabriel, Obama Plans to Make it
Easier to Pay Your Student Loans, WASH. POST (Mar. 10, 2015), http://www.

washingtonpost.com/news/get-there/wp/2015/03/1 0/obama-plans-to-make-it-easier-to-pay-

your-student-loans/.
29 See Gandhi, Supra note 24, at 130-31; OFFICE OF MGMT. & BUDGET, BUDGET OF THE

U.S Gov'T, FISCAL YEAR 2011, 178 (2011), https://www.whitehouse.gov/sites/default/files/

omb/budget/fy20l I /assets/budget.pdf.
30 Mary Pilon, Student-Loan Debt Surpasses Credit Cards, WALL ST. J. (Aug. 9, 2010,

1:13 PM), http://blogs.wsj.com/economics/2010/08/09/student-loan-debt-surpasses-credit-

cards/.
31 Josh Mitchell & Maya Jackson-Randall, Student-Loan Debt Tops $1 Trillion, WALL

ST. J. (March 22, 2012, 12:46 PM), http://online.wsj.com/news/articles/SBl000142405270

2303812904577295930047604846.
32 The CFPB Statistics are sobering. In 2011, students borrowed $117 billion in federal

student loans, as compared to $23.1 billion in 1996. Rohit Chobra, Too Big to Fail: Student

Debt Hits a Trillion, CONSUMER FINANCIAL CREDIT BUREAU (Mar. 21, 2012), http://www.

consumerfinance.gov/blog/too-big-to-fail-student-debt-hits-a-trillion/.

33 For this reason, Congress has made it extremely difficult to discharge student loans

in bankruptcy. See Robert C. Cloud & Richard Fossey, Facing the Student-Debt Crisis:

Restoring the Integrity of the Federal Student Loan Program, 40 J.C. & U.L. 467, 471

(2014).

3 Slack, supra note 11. It is also worth noting that more than one loan forgiveness

program has run out of money. See, e.g., Stephen Hegarty, Teacher Education Fund Runs

Out, ST. PETERSBURG TIMES (May 20, 1998), at lB, 1998 WLNR 2563703 (stating that 980
students and teachers who expected part of their tuition or loans to be paid by the state
discovered that the money had not been set aside); Gail Collins, When Sallie Met Barack,
VIRGINIA PILOT AND LEDGER-STAR (May 31, 2009) at 9, 2009 WLNR 10321916 ("reported
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Department of Education was taking executive action to accelerate the

effective date of this program, known as "Pay As You Earn," to make it

available to all borrowers who took out loans after 2008, with at least one

loan disbursement on or after October 1, 2011.35 In June 2014, President

Obama took executive action to expand the PAYE program to apply to
36those who borrowed prior to 2008.

A. Income-Based Repayment

There are four income-based repayment plans presently available, each

varying slightly in terms and scope: the Pay As You Earn Plan37 ; Income-

Based Repayment Plan38 ; Income-Contingent Repayment Plan3 9 ; and the

the story of Travis and Stephanie Gay, a couple in Kentucky who had borrowed about

$100,000 to become special education teachers, under the impression that they could pay

their loans off in five years via a special state forgiveness program for people who worked in

low-salary service professions. Right after they got married last summer, the Gays got a

letter from the state agency that ran the program saying that due to tough economic times, it

was canceling most of their assistance and good luck with that debt."); Paul Sullivan,

California Worries About Fate of Loan-Repayment Aid for Teachers, N.Y. TIMES (June

9, 2009), http://www.nytimes.com/2009/06/10/your-money/student-loans/lOrepay.html

(reporting that states like Kentucky and Connecticut were having problems honoring

commitments to loan forgiveness programs, and California may soon be following suit).

35 Slack, supra note I1. Michael Stratford, Obama Expands IBR, Pushes Refinancing,

INSIDE HIGHER ED (June 10, 2014), http://www.insidehighered.com/news/2014/06/10/

obama-expands-income-based-repayment-older-borrowers-pushes-democrats%E2%80%99-

student-loan#ixzz357IkuKXs ("That power [to issue this executive action] comes from a

1992 law that established the government's first student loan repayment program pegged to a

borrower's income. The Obama administration used that law in 2012 to effectively speed up

the implementation of an income-based repayment program Congress created in

2010 . .. .").
36 Suzy Khimm, President Obama Takes Executive Action on Student Debt, MSNBC

(June 9, 2014, 11:40 PM), http://www.msnbc.com/msnbc/obama-unveil-student-debt-plan.

37 The 2010 Health Care and Education Reconciliation Act (HCERA) set forth a

student loan repayment plan that allowed a borrower to pay 10% of discretionary income,

with forgiveness of any remaining principal and interest after twenty years. The plan was not

set to take effect until 2014, and would only apply to loans taken out after July 1, 2014. See

Healthcare and Education Reconciliation Act of 2010, Pub. L. No. 111-152, § 2213 (2010).

President Obama announced on October 26, 2011 that he would expedite the implementation

of HCERA. By executive order, the "Pay As You Earn" Plan went into effect in January

2012. See Michael Stratford, Obama Expands IBR, Pushes Refinancing, INSIDE HIGHER ED

(June 10, 2014), http://www.insidehighered.com/news/2014/06/1 0/obama-expands-income-

based-repayment-older-borrowers-pushes-democrats%E2%80%99-student-loan#ixzz357Iku

KXs.
38 IBR was implemented through the College Cost Reduction and Access Act passed

into law September 2007, see College Cost Reduction and Access Act P.L. 110-84, § 493C

(2007), https://www.congress.gov/bill/110th-congress/house-bill/2669 (last visited July 19,

2015).

2016 231



232 Virginia Tax Review [Vol. 35:223

Income-Sensitive Repayment Program .40 For a student drowning in student
loan debt, an income-based repayment plan with eventual balance
forgiveness may seem like a windfall. In reality, untangling the
complexities of these four plans likely hinders borrower enrollment.4 1 This
Section A briefly considers each of these four plans, as well as another loan
repayment option that will be implemented by the beginning of 2016.

1. Pay As You Earn Plan

The Pay As You Earn (PAYE) Plan aims to make monthly student loan
payments affordable.4 2 To determine eligibility for PAYE, a borrower
compares his or her loan payment under a 10-year Standard Repayment
Plan to the capped PAYE Payment.43 When the former exceeds the latter,
the borrower is deemed to be suffering through a partial financial hardship
and therefore qualified to participate in the PAYE Plan." By way of
illustration, when a borrower must pay $300 per month under the 10-year
Standard Repayment Plan but the PAYE Payment is capped at $250, the
borrower qualifies for the PAYE Plan and must only pay $250 per month.4 5

The PAYE Payment is calculated by taking 10% of a borrower's
discretionary income - or, the borrower's adjusted gross income (AGI)
after first deducting 150% of the federal poverty guidelines - and dividing
it by twelve.4 6 The federal poverty guidelines set the poverty threshold
based upon family size, and this threshold is adjusted annually for

47
inflation.

39 See 20 U.S.C. §§ 1077(a), 1078(b), 1078-8 (1999).
Income-Sensitive Plan, U.S. DEP'T OF EDUC., https://studentaid.ed.gov/sa/repay-

loans/understand/plans/income-sensitive (last visited June 1, 2015).
41 Anya Kamenetz, The One Thing Obama Didn't Say About Student Loan Repayment,

NPR ED (June 9, 2014, 4:33 PM), http://www.npr.org/blogs/ed/2014/06/09/320351501/the-
one-thing-obama-didn-t-say-about-student-loan-repayment ("It seems people don't enroll in
Pay As You Earn for two reasons. I hear from struggling borrowers all the time who are
either a) unaware of the program or b) have had serious trouble signing up for it.").

42 See Federal Student Aid, U.S. DEP'T OF EDUC., https://studentaid.ed.gov/repay-
loans/understand/plans/pay-as-you-earn (last visited June 5, 2015) [hereinafter Federal
Student Aid].

43 See Income-Based Repayment, U.S. DEP'T OF EDUC., https://studentaid.ed.gov/
repay-loans/understand/plans/pay-as-you-earn (last visited June 5, 2015).

4 Id.
45 Id.

46 34 C.F.R. § 685.209(a)(2)(i) (2013). Note that the federal poverty guidelines are, in
this instance, being used as a proxy to determine cost-of-living. The federal poverty
guidelines are published by the Department of Health and Human Services and are annually
adjusted for inflation.

47 2015 Poverty Guidelines, U.S. DEP'T OF HEALTH AND HUMAN SERv., http://aspe.hhs.
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For the married borrower who resides in a community property state,
filing taxes separately distorts the separately earned income of each spouse

- causing income to appear lower or higher in almost every instance,

because the couple must split all of the community income equally.48 This

borrower must file married filing singly (MFS) and provide an "Alternative

Documentation of Income" form.4 9 This will allow the borrower to

demonstrate what her income would be if she was not residing in a

community property state, so that PAYE payments can be calculated based

upon her income alone.

Until June 2014, the PAYE Plan was only available to new borrowers

(those who took out loans after October 1, 2007), who received a federal

student loan disbursement after October 1, 2011.50 In June 2014, President

Obama signed a memorandum making the PAYE Plan available to all

student loan borrowers no later than December 2015..

gov/poverty/15poverty.cfm (last visited June 30, 2015) [hereinafter Poverty Guidelines]. In

2015, the poverty threshold for one person residing in the contiguous forty-eight states or

Washington D.C. is $11,770. For a family of two, this number increases to $15,930. Id.

4 There are currently nine community property states: Arizona, California, Idaho,

Louisiana, New Mexico, Nevada, Texas, Washington, and Wisconsin. In addition to the nine

community property states, Alaska allows individuals to subject income and property to

community property standards. I.R.S. Pub. 555, Community Property 2 (Feb. 3, 2014),

http://www.irs.gov/pub/irs-pdf/p555.pdf.

49 The relevant regulations provide:

The Department understands that married borrowers who file their Federal

income tax returns separately from their spouses and who reside in community

property states may be disadvantaged when determining IBR eligibility when

compared to similarly situated married borrowers in noncommunity property

states. However, §§ 682.215(e)(1)(B) and 685.221(e)(1)(i)(B) and §
685.209(a)(5)(i)(B) authorize the use of alternative documentation of a

borrower's income if the Secretary or the FFEL loan holder believes the

borrower's reported AGI does not reasonably reflect the borrower's current

income. Because the Department believes that it is inequitable to treat married

borrowers who file their Federal income tax returns separately differently based

on where they reside, we encourage FFEL loan holders to use alternative

documentation of the borrower's income under these circumstances. The

Department will take the same approach with the loans it holds.

77 Fed. Reg. 66088 (Nov. 1, 2012) (to be codified at 34 C.F.R. pts. 674, 682, 685) https://
www.ifap.ed.gov/fregisters/attachments/FR 11011 2FinalRule.pdf.

50 Id.

s5 Slack, supra note II. Obama's Student Loan Bargain, WALL ST. J. (Feb. 10,

2015, 7:39 PM), http://www.wsj.com/articles/obamas-student-loan-bargain-1423615168

(clarifying that only new borrowers as of 2014 qualified for PAYE as enacted under 2010

law, to help limit costs: "[tlhen in 2012 President Obama extended the loan giveaway

retroactively to 2007, which happened to cover more of the young voters he needed to win

re-election. Then last year he eliminated the statute of limitation in toto to qualify an
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Under the PAYE Plan, any balance remaining after twenty years is

forgiven - or, if the borrower is employed in a public service job, the
balance remaining after ten years is forgiven.53 The balance forgiven
includes any outstanding principal and interest accrued.54 Further, the
balance will be forgiven without regard to the borrower's income at the
time of forgiveness.5 5 Non-federal loans, loans currently in default, and
Parent PLUS loans are not eligible for the PAYE Plan.56

2. Income-Based Repayment Plan

The PAYE Plan was originally implemented to complement the
already-established Income-based Repayment (IBR) Plan, available since
2009.57 Similar to PAYE, a borrower will determine eligibility by
comparing his loan payment under a 10-year Standard Repayment Plan to

58the capped IBR Payment. The borrower is deemed to be suffering a partial
financial hardship and therefore eligible for the IBR Plan when the former
exceeds the latter.59 The IBR Payment is calculated in the exact same way
as the PAYE Payment, but uses a cap of 15% of a borrower's discretionary
income instead of 10%.60 Under the IBR Plan, any balance remaining after

additional five million borrowers.").

52 34 C.F.R. § 685.209(a)(6)(ii) (2013).
5 For further discussion of public-service student loan forgiveness, see Doug

Rendleman & Scott Weingart, Collection of Student Loans: A Critical Examination, 20

WASH. & LEE J. CIVIL RTS. & Soc. JUST.215, 231-32 (2014).

54 Ann Carrns, Revised Program Will Reduce Student Loan Repayments, N.Y. TIMES

(Aug. 14, 2015), http://www.nytimes.com/2015/08/15/your-money/revised-program-will-

reduce-student-loan-repayments.html; Obama Student Loan Forgiveness, STUDENT DEBT
RELIEF, http://www.studentdebtrelief.us/forgiveness/obama-student-loan-forgiveness/ (last

visited Oct. 5, 2015).
ss Income-Driven Repayment Plans: Frequently Asked Questions, U.S. DEP'T OF EDUC.

3-5, 16-18 (April 2015), https://studentaid.ed.gov/sa/sites/default/files/income-driven-

repayment-q-and-a.pdf.

56 All Stafford, Grad PLUS, and Consolidation Loans made under either the Direct

Loan or Federal Family Education Loan programs are eligible to be included in the program.
Slack, supra note 11.

57 IBR was implemented through the College Cost Reduction and Access Act passed

into law September 2007, see College Cost Reduction and Access Act, Pub L. No,l 10-84,
LIBRARY OF CONGRESS, (2007-2008) https://www.congress.gov/bill/1 10th-congress/house-

bill12669 (last visited July 19, 2015).
58 See Income-Based Repayment, U.S. DEP'T OF EDUC., https://studentaid.ed.gov/

repay-loans/understand/plans/pay-as-you-earn (last visited June 5, 2015).
59 Federal Student Aid, supra note 42.

6 The IBR payment is calculated by taking 15% of a borrower's discretionary income
- or, the borrower's adjusted gross income (AGI) after first deducting 150% of the federal
poverty guidelines - and dividing it by twelve. For a discussion of poverty guidelines, see
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61
twenty-five years is forgiven - or, if the borrower is employed in a

public service job, the balance remaining after ten years is forgiven. 62 As
with the PAYE Plan, non-federal loans, loans currently in default, and
Parent PLUS loans are not eligible for the IBR Plan.

It remains to be seen if the IBR Plan will continue to be available to
new enrollees in the long-term. Previously, the PAYE Plan was only
available to new borrowers.4 By executive order in June 2014, President

Obama made many (though not all) of the terms of the PAYE Plan

available to all student loan borrowers through the new REPAYE plan,
which will be implemented by December 31, 2015.6 Although IBR, PAYE
and REPAYE all have similar scope, each has different terms. Given the
evolving complexity of the income-based repayment options, which is
exacerbated with the addition of REPAYE, some housecleaning is needed.

To the extent that the oldest plan is the least cohesive with the others, it is
likely that IBR will be the first plan to be phased-out to new enrollees.

3. Income-Contingent Repayment Plan

On October 1, 1993, the Income-Contingent Repayment (ICR) Plan

became available as part of the Federal Direct Loan Program. ICR is

available for those borrowers who do not qualify for the PAYE and IBR

Plans.67 Unlike PAYE and IBR, however, there is no requirement of a

supra, note 42. 2015 Poverty Guidelines, supra note 47 (in 2015, the poverty threshold for

one person residing in the contiguous forty-eight states or Washington D.C. is $11,770. For a

family of two, this number increases to $15,930.).
6 20 U.S.C. §§ 1087e(d)(1)(D), 1098e(b)(7) (2010).
62 For further discussion of public-service student loan forgiveness, see Rendleman &

Weingart, supra note 53, at 231-32.
63 All Stafford, Grad PLUS, and Consolidation Loans made under either the Direct

Loan or Federal Family Education Loan programs are eligible to be included in the program.

Slack, supra note 11.

6 Presidential Memorandum - Federal Student Loan Repayments, supra note 12

(defining new borrowers as those who took out loans after October 1, 2007 and who received

a federal student loan disbursement after October 1, 2011).
65 Slack, supra note I1; President Obama believes that this action will make the PAYE

Plan available to an additional five million borrowers. As of June 2014, about 1.6 million

borrowers have signed up (out of 37 million Americans with student loan debt). Kamenetz,

supra note 41.
66 See 20 U.S.C. §§ 1077(a) 1078(b), 1078-8 (1999). For an exhaustive discussion of

ICR, see generally Phillip G. Schrag, The Federal Income-Contingent Repayment Option for

Law Student Loans, 29 HOFSTRA L. REv. 733 (2001).

67 Eligible loans include Direct subsidized loans, Direct unsubsidized loans, Direct

PLUS loans, Direct Consolidation Loans, and PLUS loans (made to parents) if consolidated

into a Direct Consolidation Loan after July 1, 2006. Federal Student Aid, U.S. DEP'T OF

EDUC., https://studentaid.ed.gov/repay-loans/understand/plans/pay-as-you-earn (last visited
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partial financial hardship.68 Payments under ICR are capped at 20% of a

borrower's discretionary income, with loan forgiveness after twenty-five
69years.

4. Income-Sensitive Repayment Program

An Income-Sensitive Repayment (ISR) Program is only available to
those borrowers with FFEL loans.7 0 As with the other plans, the borrower

must provide annual income information to qualify for the ISR Program.7

The ISR Program differs from the other plans in several important respects:
the maximum payment period is extended by only five years; no part of the
loan balance is eligible for forgiveness; and, although payment caps can be
as low as 4% of gross monthly income, the borrower must pay at least the
accrued interest each month.7 2 Low-income borrowers must be careful in
opting for this program as it lowers monthly payments and extends the
repayment term while also increasing the amount of interest that will
accrue. Without the balance forgiveness feature of the other plans, the low-
income borrower may ultimately pay far more under this program.

June 5, 2015).
68 U.S. DEP'T OF EDUC., INCOME-BASED (IBR)/PAY As You EARN/INCOME-

CONTINGENT (ICR) REPAYMENT PLAN REQUEST 4, http://www.ifap.ed.gov/dpcletters/

attachments/GEN I 222AttachFINAL I 845dashO I 02Expires20151131 .pdf ("To initially

qualify to repay your loan(s) under the IBR or Pay As You Earn plan and to continue to

qualify to make payments based on your income, you must have a partial financial

hardship . . . . [Conversely, aill Direct Loan borrowers are eligible to repay their eligible

loans on the ICR plan. You are not required to have a partial financial hardship to use the

ICR plan.") (last visited Oct. 29,2015).
69 Loan payments under ICR are the lesser of (1) the amount that a borrower would

pay if he or she repaid the loan in twelve years, multiplied by an income percentage factor

that changes with the borrower's annual income, or (2) 20% of the borrower's discretionary

income. Federal Student Aid, U.S. DEP'T OF EDUC., https://studentaid.ed.gov/repay-loans/

understand/plans/pay-as-you-eam (last visited June 5, 2015).

70 No new FFEL loans have been issued since July 1, 2010. Federal Student Aid, U.S.

DEP'T OF EDUC., https://studentaid.ed.gov/repay-loans/understand/plans/pay-as-you-earn

(last visited June 5, 2015).
71 Income Sensitive Repayment, FINAID.ORG, http://www.finaid.org/loans/isr.phtml

(last visited Oct. 29, 2015).

72 This is the only plan that allows a borrower to choose his or her monthly payment

amount (between 4% and 25% of the borrower's monthly income), provided that the

payment amount selected is greater than or equal to the interest accruing on the loan. Federal

Student Aid, U.S. DEP'T OF EDUC., https://studentaid.ed.gov/sa/repay-loans/understand/

plans/income-sensitive (last visited June 11, 2015); Repayment Schedule & Options, AM.

STUDENT ASSISTANCE, http://www.asa.org/for-students/student-loans/successful-repayment/

repayment-schedules-options/ (last visited Oct. 31, 2015).
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5. The REPAYE Plan

PAYE is not available to borrowers with older loans - those who

borrowed prior to October 2007 or those who have not borrowed since
October 2011.73 Consequently, on June 9, 2014, President Obama issued an

executive order directing the Secretary of Education to promulgate

regulations that extend the terms of the PAYE Plan to this large group of
existing borrowers who because of their loan origination dates are eligible

for IBR or ICR but not the more generous PAYE.74 The rules proposed by
the Department of Education create a new REPAYE Plan that neither

replaces nor substantially alters the other existing repayment plans.75

Several of the criticisms of IBR and PAYE have been addressed in the

rules creating REPAYE. A borrower is eligible for REPAYE without regard

to his or her loan origination date.76 No partial financial hardship is needed

to enter REPAYE.77 Monthly payments are 10% of "discretionary income,"
with no cap on the monthly payment amount.7 Forgiveness of any

remaining loan balance occurs after twenty years of repayment, provided

that the borrower has only borrowed to pay for undergraduate education.79 if

7 See Jeff Appel, Deputy Secretary U.S. Dep't of Educ., Pay as You Earn (PAYE)

Extension Negotiated Rulemaking Committee Meetings, U.S. DEP'T. OF EDUC., (Feb. 24,
2015) http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved-OCB8

QFjAAahUKEwjluaHZtNnGAhVHXIgKHXHJCxE&url=http%3A%2F%2Fwww2.ed.gov

%2Fpolicy%2Fhighered%2Freg%2Fhearulemaking%2F2015%2Fopeningremarks2015.doc

&ei=-V2kVaXHCse4oQTxkq-IAQ&usg=AFQjCNF8wOEbE4-ut9bcKWKftkPMFpqflA&
sig2=5Pb4FX5WiN3OSaC4vtj3cw&bvm=bv.97653015,d.cGU (last visited July 19, 2015).

Memorandum from President Barack Obama on Federal Student Loan Repayments,
(June 9, 2014), https://www.whitehouse.gov/the-press-office/2014/06/09/presidential-

memorandum-federal-student-loan-repayments (those who took out loans after October 1,
2007 and who received a federal student loan disbursement after October 1, 2011).

7 There are some technical conforming amendments to rules that affect IBR and/or

PAYE. See Gregory Crespi, Should we Defuse the "Tax Bomb" Facing Lawyers who are

Enrolled in Income-Based Student Loan Repayment Plans?, 15 (2015), http://papers.ssm.

com/sol3/papers.cfm?abstractid=2615561 (last visited July 20, 2015).
76 DRAFT PROPOSED MODIFICATIONS TO EXISTING REGULATIONS, 7-11 (§685.209(c)

proposed Apr. 30, 2015), https://s3.amazonaws.com/s3.documentcloud.org/documents/207

0469/ed-dept-revised-pay-as-you-earn-repaye-proposal.pdf.

n Ann Carmes, Revised Program Will Reduce Student Loan Repayments, N.Y. TIMES

(Aug. 14, 2015), http://www.nytimes.com/2015/08/15/your-money/revised-program-will-

reduce-student-loan-repayments.html ("The new version of the pay-as-you-earn program

will be available to anyone with federal direct loans, regardless of . .. what their debt-to-

income ratio is.").

7 DRAFT PROPOSED MODIFICATIONS TO EXISTING REGULATIONS, 5 (§685.208(k)(3)

proposed Apr. 30, 2015), https://s3.amazonaws.com/s3.documentcloud.org/documents/2070

469/ed-dept-revised-pay-as-you-earn-repaye-proposal.pdf.

7 DRAFT PROPOSED MODIFICATIONS To EXISTING REGULATIONS, 7-11 (34 C.F.R.
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any amount was borrowed towards graduate or professional education, loan
forgiveness occurs after twenty-five years of repayment.80 Unlike IBR and
PAYE, a married borrower is required to include his or her spouse's income
in his or her discretionary income in calculating his or her 10% payment -
even if a separate tax return is filed.8 ' Although it is likely that proposed
REPAYE rules will be adopted in substantially their current form by
December 31, 2015, the latter rule requiring inclusion of spousal income
will likely be met with opposition.

III. PROGRESSIVE TAXATION AND JOINT MARITAL FILING

Married borrowers now have a complicated tax decision to make when
embarking upon repayment under IBR/PAYE: file taxes jointly and have
monthly payments based on joint adjusted gross income (AGI) and
combined student debt balances; or file taxes separately and have monthly
payments based on individual AGI and individual student debt. Part III
provides an overview of the modern joint filing system and considers both
the marriage penalty and the marriage bonus. This Part also weighs the
advantages and disadvantages implicit with filing a "married, filing
separately" (MFS) return.

A. An Overview of the Modern Joint Filing System

The income tax was first adopted in its constitutional form in 1913. 82In

1918, Congress first introduced the concept of joint returns for the
convenience of married taxpayers.83 At this time, tax policy approaches
driving enacted legislation focused on the taxation of the individual rather
than consolidation of household income.84 Consequently, it was generally
advantageous to use a joint tax return because the same rate schedule
applied to both individual and joint returns.85

The rise of the modern joint filing system came in 1948 when Congress

§685.209(c) proposed Apr. 30, 2015), https://s3.amazonaws.com/s3.documentcloud.org/
documents/2070469/ed-dept-revised-pay-as-you-earn-repaye-proposal.pdf.

80 DRAFT PROPOSED MODIFICATIONS TO EXISTING REGULATIONS, 14 (34 C.F.R.

§685.209(c)(5) proposed Apr. 30, 2015), https://s3.amazonaws.com/s3.documentcloud.org/

documents/2070469/ed-dept-revised-pay-as-you-eam-repaye-proposal.pdf.
81 DRAFT PROPOSED MODIFICATIONS TO EXISTING REGULATIONS, 11 (34 C.F.R.

§685.209(c)(4)(C) proposed Apr. 30, 2015), https://s3.amazonaws.com/s3.documentcloud.

org/documents/2070469/ed-dept-revised-pay-as-you-earn-repaye-proposal.pdf.
82 Tariff of 1913, Pub. L. No. 63-16, ch. 16, § II(A)(2), 38 Stat. 114, 166.
83 Boris I. Bittker, Federal Income Taxation and the Family, 27 STAN. L. REv. 1389,

1400 (1975).

85 Id. at 1391.
81Id. at 1400.
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allowed (but did not require) all married couples to aggregate their income

on a joint return.86 From 1948 until its repeal in 1969, an income splitting
approach was taken: married couples were taxed as if each spouse was a

single person earning one half of the income. This approach was seen to

bridge the tax disparity for couples in community property and common

law states.88 Indeed, the congressional committee reports recommending the
enactment of the 1948 joint return largely focus upon the need to equalize

the tax burden for equal-income married couples.8 9

Unfortunately, a joint return can never be marriage neutral in a system
with progressive tax rates: a single taxpayer earning $50,000 paid more in

taxes than a married couple with $50,000 of household income - because

$25,000 of income was attributed to each spouse.90 Albeit offensive, in an
era of one-earner couples the husband could fairly be characterized as the
"real taxpayer" and his wife served as a "tax shelter." The advantage

afforded by income splitting came to be pejoratively labeled by some as a
loophole that subsidized marriage.9' It was a system that discriminated

86 For more information on the 1948 legislation, see Stanley S. Surrey, Federal

Taxation of the Family-The Revenue Act of 1948, 61 HARv. L. REv. 1097, 1103-16 (1948).

87 Nick Kasprak, Joint Filing in the Tax Code, TAX FOUNDATION: THE TAX POLICY

BLOG (last updated June 26, 2013), http://taxfoundation.org/blog/joint-filing-tax-code. See

Lawrence Zelenak, Marriage and the Income Tax, 67 S. CAL. L.REv. 339, 340 n. 4 (1994).

88 The Senate Finance Committee observed that:

Adoption of these income-splitting provisions will produce substantial

geographical equalization in the impact of the tax on individual incomes. The

impetuous enactment of community-property legislation by States that have long

used the common law will be forestalled .... In effect, these amendments

represent the adoption of a new national system for ascertaining Federal income

tax liability. The adoption of these amendments will extend substantial benefits to

residents of both community-property and common-law States.

See S.REP.NO. 1013, at 26 (1948).

89 Bittker, supra note 83, at 1416-17.

90 Zelenak, supra note 87, at 340-42 (discussing marriage neutrality as distinct from

couples neutrality).

91 One example is as follows:

In most American homes, if there is only one breadwinner, it is the husband. The

weekly paycheck is made out in his name. Nevertheless, the tax laws permit the

husband, in making out his tax return, to make believe that half of the paycheck

has been earned by his spouse. This fiction comes to pass because of special tax

rates that may be used by couples filing a joint return. This is an enormously

expensive fiction: even most experts are astonished at its prodigious cost . . . [to]

the U.S. Treasury [of] about twenty-one and a half billion dollars every year!

PHILLIP M. STERN, THE RAPE OF THE TAXPAYER 120 (1973).
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against single taxpayers and unmarried taxpayers with dependents.9 2 In fact,
the obvious discrimination led to the relatively immediate enactment of a
"head of household" (HOH) rate schedule in 1951 for an unmarried person
maintaining his home as the principal place of residence for dependents.9 3

Numerous reforms followed thereafter,9 4 but ultimately income splitting
was repealed in 1969 and a new rate schedule for married couples was
implemented.95

The 1969 legislation casts the marriage penalty/marriage bonus
problem into sharp relief: spouses with divergent earnings reap a marriage
bonus, while spouses with similar earnings suffer a marriage penalty.96 The
problem of the marriage penalty/bonus cannot be solved because joint filing
creates a "trilemma": an income tax cannot simultaneously impose
progressive marginal tax rates, assess equal taxes on married couples with
identical incomes (couples equity), and remain neutral whether one is single
or married (marriage neutrality).9 7 It therefore follows that a system of

92 Whether one files a joint or individual return, the taxpayer is entitled to take an
exemption for each dependent (of $600 in 1948). However, the individual return is not
subject to the special rate schedule applied to the joint return. Bittker, supra note 83, at
1416-17.

93 Internal Revenue Code of 1939, § 12(c) (corresponds to Internal Revenue Code of
1954, § 1(b)).

94 I.R.C. § 6013 has been revised an amended numerous times since it was first
enacted by Congress in 1948. See Act of Aug 16, 1954, (68A Stat. 733); Act of Sept. 2,
1958, Pub. L. No. 85-866 (72 Stat. 1660); Act of Dec. 30, 1969, Pub. L. 91-679 (83 Stat.
675); Act of Dec. 10, 1971, Pub. L. 92-178 (85 Stat. 510); Act of Jan. 2, 1975, Pub. L. 93-
597 (88 Stat. 1950); Act of Oct. 4, 1976, Pub. L. 94-455 (90 Stat. 1612); Act of Oct. 20,
1976, Pub. L. 94-569 (90 Stat. 2699); Act of Nov. 6, 1978, Pub. L. 95-600 (92 Stat. 2771,
2919, 2920); Act of Aug. 13, 1981, Pub. L. 97-34 (95 Stat. 189); Act of Sept. 3, 1982, Pub.
L. 97-248 (96 Stat. 589, 591); Act of Jan. 12, 1983, Pub. L. 97-448 (96 Stat. 2407); Act of
Aug. 5, 1983, Pub. L. 98-67 (97 Stat. 369); Act of July 18, 1984, Pub. L. 98-369 (98 Stat.
801, 830); Act of Oct. 22, 1986, Pub. L. 99-514 (100 Stat. 2104, 2782); Act of Nov. 10,
1988, Pub. L. 100-647 (102 Stat. 3568); Act of Dec. 19, 1989, Pub. L. 101-239 (103 Stat.
2399); Act of Nov. 5, 1990, Pub. L. 101-508 (104 Stat. 1388-519); Act of July 30, 1996,
Pub. L. 104-168 (110 Stat. 1459); Act of July 22, 1998, Pub. L. 105-206 (112 Stat. 740,
818); Act of July 23, 2002, Pub. L. 107-134 (115 Stat. 2428); Act of Nov. 11, 2003, Pub. L.
108-121 (117 Stat. 1342).

9s This new rate schedule brought with it the so-called "marriage penalty." For
purposes of this article, a marriage penalty is defined as the extra tax burden that a married
couple must pay, as compared with what each spouse would pay if they were filing
individual tax returns as single taxpayers. See Zelenak, supra note 87 at 340 n. 4.

96 And of course, one may debate whether the marriage penalty is defined from the
perspective of two unmarried people contemplating matrimony, or alternatively, from the
perspective of two married people contemplating divorce. For further discussion, see Robert
S. McIntyre & Michael J. McIntyre, Fixing the "Marriage Penalty" Problem, 33 VAL. U. L.
REv. 907, 929-30 (1999).

9 Yair Listokin, Taxation and Marriage: A Reappraisal, 67 TAx L. REV. 185 (2014).
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individual filing will be marriage neutral but will fail to achieve couples

equity, while a system of income splitting will achieve couples equity but

will not be marriage neutral.

Consequently, tax theorists continue to unsuccessfully grapple with the

question of what is and is not appropriate with regard to the marriage

penalty/marriage bonus problem that inheres in a system of joint taxation.98

Some believe that the marriage penalty is unobjectionable on tax policy

grounds because of the economies of scale benefits that married couples

enjoy.99 Others insist that the marriage penalty was introduced into the

Code at a time when such penalties had little impact on marriage because

cohabitation was not a socially available option, but that marriage penalties

most certainly discourage marriage in modern times.00 It is also argued that

the marriage bonus advances an offensive policy of "aid for affluent

husband care," in that it rewards traditional breadwinner-homemaker

marriages.'0 '

Caught between two extremes, adjustments have been made after 1969

in an attempt to make the marriage benefit, or alternatively the penalty,
more palatable. For example, to address the argument that non-taxable

imputed income advantages the one-income couple over the two-income

couple,'02 a special deduction was brought into the tax code (from 1981

until 1986) to benefit two-income couples, based upon a percentage of the

earnings of the lower income spouse.103 Presently, a child-care credit exists

9 See generally Bittker, supra note 83, at 1389; Zelenak, supra note 87; Amy C.

Christian, The Joint Return Rate Structure: Identifying and Addressing the Gendered Nature

of the Tax Law, 13 J.L. & POL'Y 241 (1997).

99 For example:

In its General Explanation of the Tax Reform Act of 1969, the Staff of the Joint

Committee on Taxation offered two justifications for taxing equal income spouses

more heavily than if they were single. In addition to being a necessary by-product

of singles penalty relief, the heavier tax was appropriate because a married

"couple's living expenses are likely to be less than those of two single persons

and therefore the couple's tax should be higher than that of two single persons.

Lawrence Zelenak, Doing Something about Marriage Penalties: A Guide for the Perplexed,

54 TAX L. REV. 1, 9 (2000).

10 Lawrence Zelenak, For Better and Worse: The Differing Income Tax Treatments of

Marriage at Different Income Levels, 93 N.C. L. REV. 783, 792-93 (2015).

101 Martha T. McCluskey, Taxing the Family Work: Aid for Affluent Husband Care, 21

COLo.J.GENDER & L. 109, 110 (2011).

102 Those who argue in favor of tax adjustments for imputed income tend to focus on

activities performed by stay-at-home wives - because the housework and child care

performed by the non-working spouse is excluded from income. See generally EDWARD J.

MCCAFFERY, TAXING WOMEN (1997).

103 The Economic Recovery Tax Act of 1981 allows a two-income married couple to
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to offset child-care expenses incurred by two-income couples.04

B. A Discussion of the Marriage Bonus and the Marriage Tax Penalty

When applying a proportional tax rate structure in which the same tax
rate applies to every dollar of taxable income, a determination of
appropriate tax unit - whether individual, married couple, household, or
family - has no impact upon one's tax liability. In the United States,
however, where a progressive tax rate structure has been adopted, the
determination of what is an appropriate tax unit can have a dramatic impact
upon tax liability. A married couple is considered an appropriate tax unit in
the U.S., and, consequently, couples filing a joint tax return, known as
married filing jointly (MFJ), pool their income.'0 5 Such an approach
inherently favors the married couple over the individual, in that two
individuals incur the lowest possible tax liability under a progressive tax
structure when their income is pooled and equally divided between them.

While a windfall, commonly referred to as a marriage bonus, exists for
sole-earner couples, conversely, there are disadvantages referred to as
marriage penalties for some dual-income couples.106 The marriage tax
penalty applies when a married taxpayer pays more taxes filing jointly than
she would have paid if she was a single filer.' 0 7 The marriage tax penalty
exists because the tax rates applicable to a MFJ filer are not double that of a
single filer, as illustrated in Table 1.

take a deduction based upon the earnings of the lesser-earning spouse. In 1982, those
married couples filing a joint return were allowed to deduct from taxable income 5% of the
lesser of $30,000 or the income of the lesser-earning spouse. From 1983 until its repeal in

1986, the deduction was 10%. The Economic Recovery Tax Act of 1981, Pub. L. No. 97-34,
§ 103, 95 Stat. 172 (1981).

10 I.R.C. § 24. The child tax credit provides a $50.00 tax credit for each $1,000.00 by
which the taxpayer's AGI exceeds the threshold amount. Presently the threshold amount is
$110,000.00 for a joint return, $75,000.00 for an individual who is not married, and
$55,000.00 for a married couple filing separate. Id.

105 Zelenak, supra note 87 at 339-40.
106 While the tax benefits of marriage are often touted, these tax advantages are only

available to couples with a large disparity in income. For further discussion, see Jim Wang,
How Much the Marriage Tax Penalty will Cost You, U.S. NEWS & WORLD REPORT (Mar. 12,
2014, 9:00 AM), http://money.usnews.com/money/blogs/my-money/2014/03/1 1/how-much-
the-marriage-tax-penalty-will-cost-you.

107 The marriage tax penalty rarely affects those dual-income couples with low
incomes. For further discussion, see id.
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TABLE 1

2014 INCOME

TAX BRACKETS SINGLE FILERS MFJ FILERS MFS FILERS
AND RATES

10% $0 to $9075 $0 to $18,150 $0 to $9075

15% $9076 to $18,151 to $9076 to
$36,900 $73,800 $36,900

25% $36,901 to $73,801 to $36,901 to
$89,350 $148,850 $74,425

28% $89,351 to $148,851 to $74,426 to
$186,350 $226,850 $113,425

33% $186,351 to $226,851 to $113,426 to
$405,100 $405,100 $202,550

35% $405,101 to $405,101 to $202,551 to
$406,750 $457,600 $228,800

39.5% More than More than More than
$406,750 $457,600 $228,800

To this point, neither a marriage bonus nor a marriage tax penalty is a

concern for the 10% or 15% filers - where the income range of the MFJ
filer is exactly double that of the single filer. Assuming that Spouse I
makes $35,000 and Spouse 2 makes $10,000, whether single or married,
both taxpayers will be subject to the 15% bracket. The marriage tax penalty

does not start to be a concern until a taxpayer falls into tax brackets of 25%
or greater, and, as income climbs and dual-income couples see more parity
in their earnings, the marriage tax penalty becomes more pronounced.

When a single taxpayer earns $250,000, he finds himself in the 33% tax
bracket. If, however, he marries someone who also earns $250,000, as a

couple they find themselves in the highest tax bracket of 39.5% -
regardless of whether the return is filed MFS or MFJ.

C. The Disadvantage of Filing MFS

Married borrowers with student loan debt now face a complicated

decision of whether to file MFS versus MFJ, which requires an assessment

of the tradeoffs between a potentially higher tax bill and lower IBR

payments. So much depends upon individual circumstances that,
unfortunately, the only way that this can be determined is by calculating the

tax liability each way (both MFJ and MFS) and comparing the results.

One of the advantages of filing MFS is that some itemized deductions

- such as medical deductions, casualty loss deductions, and miscellaneous
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itemized deductions'o - that would otherwise be denied because of an
AGI (adjusted gross income) threshold may be available by filing separate
returns.109 Filing MFS may, for example, produce a tax savings if one
spouse has staggering medical expenses and a low income - as filing
separately may enable the spouse to meet the 10% of AGI threshold to
itemize medical expenses."o

As a rule of thumb, however, filing separate returns usually causes a
married couple to lose far more than they gain. The MFS tax rate for each
spouse may be higher than it would be if an MFJ return were filed (see
Section 2, above, for further explanation). Similarly, the exemption amount
for calculating the Alternative Minimum Tax (AMT) will be half that
allowed on a joint return."' In most cases, the credit for child and
dependent care expenses is disallowed.'12 The adoption expense tax credit is
not available for the MFS-filer. 113 The amount that may be excluded under
an employer's dependent care assistance program is limited to $2500
(compared to $5000 for a joint return).' 14 A taxpayer may not take an
earned income credit when she files MFS. 1 A credit for the elderly and
disabled is disallowed unless the spouses lived apart for the entire tax

year.l16 Several education credits and deductions are disallowed, including
the student loan interest deduction, the American opportunity credit, the
lifetime learning credit, the tuition and fees deduction, and the deduction for
interest on series EE savings bonds used for higher education expenses.117 If

108 Miscellaneous itemized deductions include, for example, unreimbursed employee
business expenses, fees for tax advice and preparation, and investment expenses. I.R.S. Pub.
529, Miscellaneous Deduction (Dec. 29,2014), http://www.irs.gov/pub/irs-pdf/p529.pdf.

109 See generally Brett J. Long & Randy Gardner, Filing Separately Can Provide Tax

Savings for Many Couples, 54 TAX'N FOR AccT. 219 (1995).

110 I.R.C. § 213 (allowing a deduction of all medical costs incurred in the taxable year

that exceed 10% of the individual tax payer's AGI).

111 Answers to all your Alternative Minimum Tax Questions, THE AMT ADVISOR, http://

www.amtadvisor.com/AMTExemption.html (last visited June 11, 2015).
112 I.R.C. § 21 (requiring married couples to file joint return to qualify for the

household and dependent care tax credit).

113 I.R.C. § 23 (requiring married couples to file joint return to qualify for the adoption

expense credit).
114 I.R.C. § 129 (discussing dependent care assistance programs).
115 I.R.C. § 32. In the case the tax payer is married, the earned income tax credit is

available only if the married individuals file a joint tax return. Id.
116 I.R.C. § 22. The credit for the elderly or permanently disabled requires a married

couple to file joint return or to have lived separately for the entirety of the tax year. Id.
117 Individuals filing MFS do not qualify for the American opportunity credit or the

lifetime learning credit. DEP'T OF THE TREASURY, PUBLICATION 17: YOUR FEDERAL INCOME

TAX FOR INDIVIDUALS 222-23 (Feb. 6,2015), http://www.irs.gov/pub/irs-pdf/p555.pdf. The
student loan interest deduction under I.R.C. § 221 is available if the individual's "filing
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the taxpayer lived with his or her spouse at any time during the tax year,

there are limitations on the deduction of contributions to IRA or Roth

IRA.'1 Each partner is limited to only one-half ($1500) of the total capital

loss deduction of $3000.119 Another drawback of MFS returns is that both

spouses must either claim the standard deductions or itemize deductions.120

If the taxpayer's spouse itemized her deductions on a Schedule A, the

taxpayer may not claim the standard deduction on his MFS return.12
1 These

considerations are further complicated if the couple resides in a community

property state, in which case their income will be averaged for the MFS

return.122

IV. UNDERSTANDING THE FILING COMPLEXITY FACING A MARRIED

COUPLE WITH STUDENT LOAN DEBT

There are several common criticisms of the IBR/PAYE Plans. For

example, it is problematic that a borrower will qualify for loan forgiveness

regardless of annual income when the applicable time period (either ten

years, twenty years or twenty-five years) elapses. Those higher-income,

high-debt borrowers who were once struggling to pay their bills are likely

in their peak earning years when their loan balances are forgiven - and

status is any status except" MFS. DEP'T OF THE TREASURY, PUBLICATION 970: TAX BENEFITS

FOR EDUCATION 33 (Feb. 25, 2015), http://www.irs.gov/pub/irs-pdf/p970.pdf. A student may

not claim the tuition and fees deduction if filing MFS. Id. at 38. Finally, interest earned on

U.S. savings bonds must be included in income if the individual files MFS. Id. at 64.

1"' 2014 IRA Contribution and Deduction Limits, INTERNAL REVENUE SERVICE,

http://www.irs.gov/Retirement-Plans/Plan-Participant,-Employee/2014-IRA-Contribution-

and-Deduction-Limits-Effect-of-Modified-AGI-on-Deductible-Contributions-if-You-are-

NOT-Covered-by-a-Retirement-Plan-at-Work (last visited June 11, 2015). Deductions for

contributions to a traditional IRA are reduced or eliminated if your income is more than a

certain amount, and this amount is much lower for married individuals who file separately.

"' I.R.C.§ 1211.

120 I.R.S. Pub. 555, Community Property (Feb. 3, 2014), http://www.irs.gov/pub/irs-

pdflp555.pdf.
121 Other Deduction Questions, INTERNAL REVENUE SERVICE, http://www.irs.gov/Help-

&-Resources/Tools-&-FAQs/FAQs-for-Individuals/Frequently-Asked-Tax-Questions-&-

Answers/Itemized-Deductions,-Standard-Deduction/Other-Deduction-Questions/Other-

Deduction-Questions (last visited June 1, 2015).

122 There are currently nine community property states: Arizona, California, Idaho,

Louisiana, New Mexico, Nevada, Texas, Washington, and Wisconsin. In addition to the nine

community property states, Alaska allows individuals to subject income and property to

community property standards. I.R.S. Pub. 555, Community Property 2 (Feb. 3, 2014),

http://www.irs.gov/pub/irs-pdf/p555.pdf. In a community property state, when a couple files

MFS returns, all married income is totaled and each partner reports half. If, for example, one

spouse earns $10,000 and the other spouse earns $90,000, each spouse will nevertheless be

reporting $50,000 in income on the MFS return.
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thereby reap a substantial windfall.12 3 There is also concern that IBR/PAYE

will create upward pressure on tuition prices. Because of balance
forgiveness at the end of the repayment term, borrowers bear no
incremental cost in borrowing an additional dollar when they have $60,000
in debt.124

Until recently, it seems to have largely escaped observation that the
IBR/PAYE Plans do not require that a married borrower account for his
spouse's income, provided that he files his federal income tax returns
separately. It therefore makes sense that there is no public outrage that
student loan policy seems to be shifting. President Obama's budget for
Fiscal Year 2016 includes a proposal that strips the option of filing separate
returns from married borrowers, therefore mandating that all married
borrowers include their spouse's income in calculating monthly payments
under PAYE/IBR.12 5 Further, the rules promulgated by the Department of
Education to establish a new income-based repayment plan to be
implemented by January 2016, known as REPAYE, also mandate inclusion
of spousal income in calculating loan payments.126 Part IV provides
examples of the disparate impact that filing separately versus filing jointly
has under the PAYE income-based repayment plan, and explores options
for each modeled couple.

A. Illustrative Examples

To support the conclusions presented in this article with respect to
income-based student loan repayment and the joint marital tax filing
system, it is useful to illustrate the options of three different married
couples. The model family for the following three examples is a young
couple married in 2014. This couple has not yet purchased a home and has
no children. Although interest rates vary depending upon the loan type and
disbursement date, the below calculations are based upon an interest rate of
5.84%.127 Although there are a wide-range of repayment options, the

123 For purposes of discussion, the term "higher income" is meant to refer to a borrower

making more than $63,000 per year.
124 Jason Delisle & Alex Holt, Safety Net or Windfall? Examining Changes to Income-

Based Repayment for Federal Student Loans, NEW AMERICA FOUNDATION (Oct. 2012),

https://static.newamerica.org/attachments/2332-safety-net-or-windfall/NAFIncomeBased_

Repayment.1 8c8a688f03c4c628b6063755ff5dbaa.pdf.
125 OFFICE OF MGMT. & BUDGET, BUDGET OF THE UNITED STATES GOVERNMENT, FISCAL

YEAR 2016, 51 (2015), http://www2.ed.gov/aboutloverview/budget/budgetl6/summary/16

summary.pdf.

126 DRAFT PROPOSED MODIFICATIONS TO EXISTING REGULATIONS, 7-11 (Apr. 30, 2015),
https://s3.amazonaws.com/s3.documentcloud.org/documents/2070469/ed-dept-revised-pay-

as-you-earn-repaye-proposal.pdf.

127 For Direct Loans disbursed on or after July 1, 2014, the interest rates vary from
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models are simplified by contrasting two options: the 10-year Standard

Repayment Plan and PAYE.128 The tax consequences for each example are

calculated for 2014 based upon a return being filed MFS, and alternatively,
MFJ. The standard deduction was taken in lieu of itemizing deductions.12 9

Personal deductions were taken where appropriate.13 0

1. The Equal Earner Example (EE)

In this family, Husband enters the marriage with no student loan debt.

He earns $51,220 per year.' 3 ' Wife enters the marriage with $35,000 in

student loan debt, which approximates the student loan debt balance for the

average 2015 college graduate.132 Wife also earns $51,220 per year.
The monthly student loan payment under the 10-year Standard

Repayment Plan will be $385.77 per month. To determine eligibility for

PAYE, this couple will compare their loan payment under the 10-year

Standard Repayment Plan ($385.77) to the capped PAYE Payment, and pay

the lesser of the two amounts.13 3

The PAYE Payment is calculated by taking 10% of a borrower's

discretionary income - or, the borrower's adjusted gross income (AGI)

after first deducting 150% of the federal poverty guidelines - and dividing

4.66% to 7.21%. For purposes of this article, these calculations are based upon the Direct

Unsubsidized Loan rate for loans disbursed on or after 7/1/15 and before 7/1/16 of 5.84%.

Federal Student Aid, U.S. DEP'T OF EDUC., https://studentaid.ed.gov/saltypes/loans/interest-

rates#what-are-the-interest-rates-of-federal-student-loans (last visited June 30, 2015).

128 This approach makes sense in part both for simplicity's sake and also because

President Obama's 2016 Budget suggests elimination of the other income-based repayment

alternatives. OFFICE OF MGMT. & BUDGET, BUDGET OF THE U.S. Gov'T, FISCAL YEAR 2016,

41 (2015), http://www2.ed.gov/about/overview/budget/budget 16/summary/ I 6summary.pdf.

129 In 2015, the standard deduction for a return filed MFJ is $12,600 and for a return

filed MFS is $6300. Kelly Phillips Erb, IRS Announces 2015 Tax Brackets, Standard

Deduction Amounts and More, FORBES (Oct. 30, 2014, 12:34 PM), http://www.forbes.com/

sites/kellyphillipserb/20 14/10/30/irs-announces-2015-tax-brackets-standard-deduction-

amounts-and-more/.

130 In 2015, the personal exemption amount is $4000. For a return filed MFJ, each

spouse will take his or her personal exemption for a total of $8000. Id.

This is based upon the full-time median weekly earnings for a married man in 2013

of $985. BUREAU OF LABOR STATISTICS, HIGHLIGHTS OF WOMEN'S EARNINGS IN 2013,8 tbl.1

(December 2014), http://www.bls.gov/opub/reports/cps/highlights-of-womens-earnings-in-

2013.pdf.
132 The average 2015 college graduate will have to repay more than $35,000 in student

loan debt. Jeffrey Sparshott, Congratulations, Class of 2015. You're the Most Indebted Ever

(For Now), WALL ST. J. (May 8, 2015, 7:59 AM), http://blogs.wsj.com/economics/2015/

05/08/congratulations-class-of-2015-youre-the-most-indebted-ever-for-now/.

133 See Federal Student Aid, U.S. DEP'T OF EDUC., https://studentaid.ed.gov/repay-

loans/understand/plans/pay-as-you-earn (last visited June 5, 2015).
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it by twelve.134 The federal poverty guidelines set the poverty threshold

based upon family size, and this threshold is adjusted annually for
inflation.'3  Regardless of whether Wife files MFJ or MFS, she is permitted
to use a household size of two under the federal poverty guidelines, which

is $15,930.136 If Wife files MFS, she has $27,235 of discretionary income
and her PAYE payment cap is $227.70 per month. If Wife files MFJ, she
has $78,545 of discretionary income and her PAYE payment cap is $654.54
per month.

10-YEAR

FILING BORROWER'S PAYE STANDARD
DISCRETIONARY REPAYMENT BROE'

STATUS IC OE PAYMENT PA N BEST CHOICE
INCOME PLAN

PAYMENT

MFS $27,235 $227.70 $385.77 PAYE

MFJ $78,545 $654.54 $385.77 10-Year

The way in which the EE couple files their tax returns clearly makes an
impact upon the student loan repayment option they choose. Therefore, the
next consideration is tax impact that each filing status will have. If the EE
couple files their tax return MFJ, their federal tax liability will be $12,244.
Filing MFS, Husband and Wife will each owe $6125.

The EE couple saves $6 in federal taxes if they file MFJ instead of
MFS. In doing so, however, the couple is precluded from using the income-
based repayment PAYE plan. Consequently, Wife's student loan payment
will be $158.07 higher (or $1,896.84 annually) than if separate returns were
filed. Further, Wife will not be eligible for loan forgiveness.

2. The Median Earner Example (ME)

In this family, Husband enters the marriage with no student loan debt.
He earns $51,220 per year.13 7 Wife enters the marriage with $35,000 in

134 34 C.F.R. § 685.209(a)(2)(i) (2013). Note that the federal poverty guidelines are, in

this instance, being used as a proxy to determine cost-of-living. The federal poverty

guidelines are published by the Department of Health and Human Services and are annually

adjusted for inflation. See 2015 Poverty Guidelines, U.S. DEP'T OF HEALTH AND HUMAN
SERV., http://aspe.hhs.gov/poverty/15poverty.cfm.

135 See 2015 Poverty Guidelines, U.S. DEP'T OF HEALTH AND HUMAN SERV.,
http://aspe.hhs.gov/poverty/15poverty.cfm (setting forth the poverty threshold of $11,770 for
2015, for one person residing in the contiguous forty-eight states or Washington D.C. For a
family of two, this number increases to $15,930).

136 Id.

137 This is based upon the full-time median weekly earnings for a married man in 2013
of $985. BUREAU OF LABOR STATISTICS, HIGHLIGHTS OF WOMEN'S EARNINGS IN 2013, 8 tbl.1
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student loan debt. Wife earns $39,936 per year.139

The monthly student loan payment under the 10-year Standard
Repayment Plan will be $385.77 per month. To determine eligibility for
PAYE, this couple will compare their loan payment under the 10-year

Standard Repayment Plan ($385.77) to the capped PAYE Payment, and pay
the lesser of the two amounts.14 0 If Wife files MFS, she has $16,041 of
discretionary income and her PAYE payment cap is $133.68 per month. If
Wife files MFJ, she has $67,261 of discretionary income and her PAYE
payment cap is $560.51 per month.

10-YEAR
BORROWER'S STANDARD

FILING BORWRS PAYE STNAD BORROWER'SFIIG DISCRETIONARY PAE REPAYMENT BROE'
STATUS IC ONE PAYMENT PA N BEST CHOICE

INCOME PLAN

PAYMENT

MFS $16,041 $133.68 $385.77 PAYE

MFJ $67,261 $560.51 $385.77 10-Year

As with the EE couple, the way in which the ME couple files their tax
returns also makes an impact upon the student loan repayment option that
they choose. Therefore, the next consideration is the tax impact that each
filing status will have. If the ME couple files their tax return MFJ, their
joint federal tax liability will be $9724. Filing MFS, Husband owes $6125
and Wife owes $4013.

The ME couple saves $414 in federal taxes if they file MFJ instead of
MFS. In doing so, however, this couple is also precluded from using the
income-based repayment PAYE plan.'4 ' Consequently, Wife's monthly

(December 2014), http://www.bls.gov/opub/reports/cps/highlights-of-womens-earnings-in-

2013.pdf.
138 The average 2015 college graduate will have to repay more than $35,000 in student

loan debt. Sparshott, supra note 132.
1 This is based upon the full-time median weekly earnings for a married woman in

2013 of $768. BUREAU OF LABOR STATISTICS, HIGHLIGHTS OF WOMEN'S EARNINGS IN 2013, 8

tbl.1 (December 2014), http://www.bls.gov/opub/reports/cps/highlights-of-womens-earnings

-in-2013.pdf.

' See Federal Student Aid, U.S. DEP'T OF EDUC., https://studentaid.ed.gov/repay-

loans/understand/plans/pay-as-you-earn (last visited June 5, 2015).

141 To determine eligibility for PAYE, a borrower compares their loan payment under a

10-year Standard Repayment Plan to the capped PAYE Payment. When the former exceeds

the latter, the borrower is deemed to be suffering through a partial financial hardship and

therefore qualified to participate in the PAYE Plan. As illustrated by the chart, when the ME

couple files an MFJ return, their PAYE payment is $560.51. Because this amount exceeds

the 10-year Standard Repayment Plan payment ($385.77), the ME couple is ineligible for
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student loan payment will be $252.09 higher (or $3,025.08 annually) than if
separate returns were filed and Wife will not be eligible for loan
forgiveness.

3. The Traditional Breadwinner-Homemaker Example (TBH)

In this family, Husband enters the marriage with no student loan debt.
He earns $51,220 per year.14 2 Wife enters the marriage with $35,000 in
student loan debt.14 3 She is a homemaker and earns $0.'4

The monthly student loan payment under the 10-year Standard
Repayment Plan will be $385.77 per month. To determine eligibility for
PAYE, this couple will compare their loan payment under the 10-year
Standard Repayment Plan ($385.77) to the capped PAYE Payment, and pay
the lesser of the two amounts.14 5 If Wife files MFS, she has $0 of
discretionary income and her PAYE payment cap is $0 per month. If Wife
files MFJ, she has $27,325 of discretionary income and her PAYE payment
cap is $227.70 per month.

10-YEAR
BORROWER'S STANDARD

FILING PAYE BORROWER'S
DISCRETIONARY REPAYMENT BROE'

STATUS IC OE PAYMENT PA N BEST CHOICE
INCOME PLAN

PAYMENT

MFS $0 $0.00 $385.77 PAYE

MFJ $27,325 $227.70 $385.77 PAYE

As with the EE and ME couples, the way in which the TBH couple
files their tax returns also makes an impact upon the student loan repayment
option that they choose. Therefore, the next consideration is the tax impact
that each filing status will have. If the ME couple files their tax return MFJ,
their federal tax liability will be $3798. Filing MFS, Husband owes $6125

PAYE. See Income-Driven Plans, U.S. DEP'T OF EDUC., https://studentaid.ed.gov/repay-

loans/understand/plans/pay-as-you-earn (last visited June 5, 2015).
142 This is based upon the full-time median weekly earnings for a married man in 2013

of $985. BUREAU OF LABOR STATISTICS, HIGHLIGHTS OF WOMEN'S EARNINGS IN 2013 8 tbl.1

(December 2014), http://www.bls.gov/opub/reports/cps/highlights-of-womens-earnings-in-

2013.pdf.
143 The average 2015 college graduate will have to repay more than $35,000 in student

loan debt. Sparshott, supra note 132.

" In 2014, 42.9% of women in the United States with a child under the age of one
remained in the home and did not participate in the workforce. Economic News Release,
BUREAU OF LABOR STAT., http://www.bls.gov/news.release/famee.nrO.htm (last visited June
30, 2015).

145 See Federal Student Aid, U.S. DEP'T OF EDUC., https://studentaid.ed.gov/repay-

loans/understand/plans/pay-as-you-earn (last visited June 5, 2015).
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and Wife owes $0.146

The TBH couple saves $2327 in federal taxes if they file MFJ instead

of MFS. In doing so, this couple is not precluded from using the income-

based repayment PAYE plan.14 7

B. Conclusions

If MFS returns are filed by each couple, the PAYE income-based

repayment program is available to all three couples. If instead MFJ returns

are filed by each couple, the PAYE plan is available only to the TBH

couple. Different factors play an important role in the decision-making of

each couple with regard to the filing of their returns.

The EE Wife will only be eligible for the PAYE income-based

repayment program if she files MFS. Fortunately, this couple is relatively

indifferent with regard to whether they should file MFS or MFJ: they save

$6 filing MFJ instead of MFS. Under PAYE, her monthly payment will be

less ($158.07 monthly, $1,896.84 annually). Although her monthly payment

will be less, she will pay substantially more over the life of the loan

($54,648 over twenty years, as opposed to $46,292.40 over ten years).'4 8

However, the PAYE income-based repayment system offers the couple

flexibility that the 10-Year Standard Repayment Plan does not. A married

female borrower planning on having children may be particularly interested

in this flexibility, as she may need or want to temporarily or permanently

leave the full-time workforce to care for her children.

The choice for the ME couple is clear. The ME Wife makes 78% of the

146 A taxpayer is not allowed to claim his or her wife as a dependent. If Wife files MFS

when she has zero income, so that she may provide the necessary annual documentation to

remain qualified for PAYE/IBR, both she and Husband will lose the benefit of her personal

exemption. See Six Important Facts about Dependents and Exemptions, IRS, http://www.

irs.gov/uac/Six-Important-Facts-about-Dependents-and-Exemptions-I (last visited July 2,

2015); Federal Student Aid, U.S. DEP'T OF EDUC., https://studentaid.ed.gov/repay-loans/

understand/plans/pay-as-you-earn (last visited June 5, 2015).

147 To determine eligibility for PAYE, a borrower compares their loan payment under a

10-year Standard Repayment Plan to the capped PAYE Payment. When the former exceeds

the latter, the borrower is deemed to be suffering through a partial financial hardship and

therefore qualified to participate in the PAYE Plan. As illustrated by the chart, when the

TBH couple files an MFJ return, their PAYE payment is $227.70. Because this amount is

lower than the 10-year Standard Repayment Plan payment ($385.77), the TBH couple is

remains eligible for PAYE. See, Income-Driven Plans, U.S. DEP'T OF EDUC., https://

studentaid.ed.gov/repay-loans/understand/plans/pay-as-you-earn (last visited June 5, 2015).

148 These numbers assume that annual incomes remain static over the twenty-year term

of the loan - neither salary amounts nor the Poverty Guideline Threshold has been adjusted

over the twenty-year term for inflation. Ideally, annual adjustments for inflation would keep

the numbers somewhat apace of one another.
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salary of her spouse, and will similarly be eligible for the PAYE income-

based repayment program only if she files MFS. Assuming that salaries and

tax liability remains static for twenty-years, the ME couple will pay an

additional $8280 in taxes filing MFS returns. Filing an MFS return and

opting-into the PAYE program will allow the ME Wife to save $252.09
monthly ($3,025.08 annually) in student loan payments. In addition to her

monthly payment being less, she will pay substantially less over the life of

the loan ($32,083.20 over twenty years, as opposed to $46,292.40 over ten
years).4 9 She will have also chosen the most flexible path should she decide

to have children and temporarily or permanently leave the full-time

workforce to care for them.

The choice for the TBH couple is clear, provided that the TBH

Husband has an income capped at $62,250 per year.o50 The TBH couple is
eligible for PAYE regardless of whether returns are filed MFS or MFJ. The

irony illuminated by this example is that the joint filing system affords the
greatest benefit to the traditional breadwinner/housemaker model of

marriage, and therefore the least incentive to file MFS. This TBH couple
will remain eligible for PAYE regardless of whether a return is filed MFS
or MFJ, provided that Wife makes $0 and Husband makes less than

$62,250 per year. This number increases as the couple has children, or as
the couple incurs more student loan indebtedness.'5'

The bottom line is stark: forcing inclusion of spousal income into
calculations for income-based student loan repayment renders marriage far
less attractive for the Wife who is an equal or median earner. The larger the

149 These numbers assume that annual incomes remain static over the twenty-year term

of the loan - neither salary amounts nor the Poverty Guideline Threshold has been adjusted

over the twenty-year term for inflation. Ideally, annual adjustments for inflation would keep

the numbers somewhat apace of one another.

150 The 10-Year Standard Repayment Plan monthly payment is $385.77. When

Husband makes more than $62,250 per year, the PAYE payment tips the scale at $386 and

this plan is no longer attractive. This assumes, of course, that a borrower is making purely

economic decisions and is not factoring in the cost and hassle of providing all necessary

documentation on an annual basis. See Federal Student Aid: Repayment Estimator, U.S.

DEP'T OF EDUC., https://studentloans.gov/myDirectLoan/mobile/repayment/repayment

Estimator.action (last visited June 22, 2015).

15 The PAYE payment is calculated by taking 10% of a borrower's discretionary

income - or, the borrower's adjusted gross income (AGI) after first deducting 150% of the

federal poverty guidelines - and dividing it by twelve. As the couple has more children, the

federal poverty guideline threshold increases, which has the effect of exempting more of the

couple's income from the PAYE payment calculation. Should the couple incur additional

student loan indebtedness, as their 10-year Standard Repayment Plan Payment will increase,
they may enjoy a commensurate rise in family income and still remain eligible for the PAYE

plan. Josh Mitchell, Student-Debt Forgiveness Plans Skyrocket, Raising Fears Over Costs,
Higher Tuition, WALL ST. J. (Oct. 4,2014,2:40 PM), http://www.wsj.com/articles/SBl00014

24052702303887804579503894256072308.
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loan balance, the more likely student loan repayment will weigh upon her
decisions concerning marriage or divorce.

v. As NEW SYSTEMS STRAIN AGAINST OLD

The Obama Administration has recognized both that the student loan

system is overly complex and that highly indebted borrowers are reaping
152the benefits of the complexity, and has proposed in the 2016 budget that

the choice to file jointly or separately be eliminated.'5  Part IV models the
consequences to three couples under the current system and demonstrates
the way in which the proposed revision will strip repayment options away
from two of the couples. This Part V suggests that both the present

approach and the proposed provision are broken, and this brokenness is
emblematic of a broader issue: that the modem joint filing system
developed in 1948 is anachronistic given today's norms.

A. Problems Arising from MFS Filing and the Exclusion of Spousal Income

The PAYE/IBR income-based student loan repayment plans allow a
married borrower to make student loan payments based only upon her
annual earnings, provided that the borrower files her federal income tax
returns separately.'54 Two problems exist with allowing borrowers to file
MFS: one is a procedural nuisance easily corrected with a procedural
amendment, while the other is a foundational crack for which there is no
easy fix.

First, there is a lack of symmetry in the way that monthly payments are
calculated that creates distortions. As explained above, the married
borrower's student loan payment will be capped at the lesser of 10% of her

discretionary income (based upon her earnings alone) or the monthly
payment on the 10-year Standard Repayment Plan.'5 In calculating the

152 Id.

1' OFFICE OF MGMT. & BUDGET, BUDGET OF THE UNITED STATES GOVERNMENT, FISCAL

YEAR 2016, 51 (2015), http://www2.ed.gov/about/overview/budget/budgetl6/summary/

16summary.pdf.

154 Philip G. Schrag & Charles Pruett, Coordinating Law School Loan Repayment

Assistance Programs with New Federal Loan Repayment and Forgiveness Legislation, 50 J.

OF LEGAL ED. 583, 593, http://scholarship.law.georgetown.edu/cgi/viewcontent.cgi?article

=1 483&context=facpub.

1s 34 C.F.R. § 685.209(a)(2)(i) (2013). See also Income-Driven Plans, U.S. DEP'T OF

EDUC., https://studentaid.ed.gov/repay-loans/understand/plans/pay-as-you-earn (last visited

June 5, 2015). For anyone who is a new borrower after July 1, 2014, the payment cap of 10%

of discretionary income has increased to 15% of discretionary income. Federal Student Aid,

U.S. DEP'T OF EDUC., https://studentaid.ed.gov/sa/repay-loans/understand/plans/income-

driven (last visited June I1, 2015).
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amount of her discretionary income, the borrower may exempt 150% of the
federal poverty guidelines from her income.156 The federal poverty
guideline amount increases with household size ($11,770 for the single
borrower, $15,930 for the married borrower).157 Consequently, larger
household size decreases the borrower's payment while household income
is not taken into account to increase the payment cap. When a married
borrower files his return jointly with his spouse, his student loan payments
will be calculated based upon both his income and his spouse's income.5 8

In both the EE and ME examples above, the consequence of this lack of
symmetry in the way in which payments are calculated is a $52 savings
monthly (or $624 annually) for the borrower on the PAYE plan.1 59 Over
twenty years of payments, this amounts to a $12,480 difference.

More problematic than this procedural inconsistency is the overly
complicated decision that faces married couples embarking upon repayment
under IBR/PAYE: file taxes jointly and have monthly payments based on
joint adjusted gross income (AGI) and combined student debt balances; or,
file taxes separately and have monthly payments based on individual AGI
and individual student debt.'6 The architects of IBR/PAYE incorporated
this filing choice into income-based student loan repayment because of a
contemporary need for each spouse to retain his or her own economic

161identity. In and of itself, filing a separate tax return is not burdensome.
However, the complexity of the number of knowns and unknowns that must
be weighed and balanced to reach an informed decision as to whether one
should file MFS or MFJ presents severe practical problems and undermines
the fact that a choice exists at all. A couple must first make a list of all
student loan debt that is owed and predict (on the basis of assumptions)

156 See Income-Driven Plans, U.S. DEP'T OF EDUC., https://studentaid.ed.gov/repay-

loans/understand/plans/pay-as-you-earn (last visited June 5, 2015).

157 These figures are based upon the 2015 poverty guidelines, excluding Hawaii and
Alaska. The federal poverty guidelines are published annually and can be found on the
website of the U.S. Department of Health and Human Services. 2015 Poverty Guidelines,
U.S. DEP'T OF HEALTH AND HUMAN SERV., http://aspe.hhs.gov/poverty/]5poverty.cfm (last
visited June 30, 2015).

158 Schrag & Pruett, supra note 154, at 593.

159 The EE Wife will be treated as having $33,565 of discretionary income, and her
payments will be capped at $279.70 per month. The ME Wife will be treated as having
$22,281 of discretionary income, and her payments will be capped at $185.68 per month.
This lack of symmetry has no effect upon the TBH Wife paying $0 under PAYE.

16 Schrag & Pruett, supra note 154, at 593.
161 See 153 Cong. Rec. H14185 (2007) (comments of Rep. McCarthy (D-NY)). This

legislation became Public Law 110-153, which was incorporated into the Code at 20 U.S.C.
§ 1098(e). 20 U.S.C. 1098(e) was later amended by Public Law 111-152, also known as the
Health Care and Education Reconciliation Act of 2010.
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which repayment option will be best over the long-term.162 Based upon the

repayment option chosen, the couple may then use an online repayment

estimator to calculate the estimated student loan payment if filing MFS or

MFJ.16 3 The couple must then estimate (on the basis of more assumptions)

their state and federal tax liability.'" There are instances in which loan

repayment options cannot be gauged without first estimating tax liability,
and this process must be worked in reverse.165

The complexity of this decision-making process is daunting for two

reasons. Because there is roughly a 50% chance that at least one spouse will

come into marriage with student loan debt, the sheer number of married

couples that are faced with this decision is staggering.'66 And because the

average age of marriage in the United States is twenty-seven years old for

women and twenty-nine years old for men, an important decision carrying

with it long-term consequences is being made by relatively young

couples.167 Determining the best student loan repayment option requires a

young couple to forecast earnings over a twenty year period of time,

without being able to account for important and often unpredictable life

See Federal Student Aid: Repayment Estimator, U.S. DEP'T OF EDUC., https://

studentloans.gov/myDirectLoan/mobile/repayment/repaymentEstimator.action (last visited

June 22, 2015); TaxCaster: Free Tax Calculator, TURBOTAX, https://turbotax.intuit.com/tax-

tools/calculators/taxcaster/ (last visited June 22, 2015); Abby Hayes, Which Student Loan

Repayment Plan Should you Choose?, U.S. NEWS & WORLD REPORT (Sept. 20, 2013,

11:10 AM), http://money.usnews.com/money/blogs/my-money/2013/09/20/which-student-

loan-repayment-plan-should-you-choose.

163 Federal Student Aid: Repayment Estimator, U.S. DEP'T OF EDUC., https://

studentloans.gov/myDirectLoan/mobile/repayment/repaymentEstimator.action (last visited

June 22, 2015).

164 One such tax estimator program is a free product available through TurboTax called

TaxCaster. TaxCaster: Free Tax Calculator, TURBOTAX, https://turbotax.intuit.com/tax-

tools/calculators/taxcaster/ (last visited June 22, 2015).

16s A single person may, for example, qualify for IBR/PAYE as a payment option until

he or she marries someone with a high level of consumer debt. The individual will only then

qualify for IBR/PAYE if he or she files MFS. Such a decision must be weighed against a

possible increase in tax liability in the short term, and the taxability of loan forgiveness in

the long term. David Bernstein, Seven Ways to Provide Student Loan Debt Relief, NAT'L

Ass'N OF STUDENT FIN. AID ADMINS., http://www.nasfaa.org/advocacy/perspectives/articles/

SevenWays-toProvide Student LoanDebtRelief.aspx (last visited June 22, 2015).

166 Susan Tompor, Will You Marry Me (and My Student Loan Debt)?, USA TODAY

(May 25, 2013, 8:50 AM), http://www.usatoday.com/story/money/columnist/2013/05/25/

student-debt-marriage-wedding-loans/2351405/. See also Robert Farrington, Married with

Student Loan Debt: What Each Spouse Needs to Know, THE COLLEGE INVESTOR (Aug. 10,

2014), http://thecollegeinvestor.com/1 3790/married-student-loan-debt-spouse-needs-know/.

167 Eleanor Barkhom, Getting Married Later Is Great for College-Educated Women,

THE ATLANTIC, http://www.theatlantic.com/sexes/archive/2013/03/getting-married-later-is-

great-for-college-educated-women/274040/ (last visited June 30, 2015).

2552016



256 Virginia Tax Review [Vol. 35:223

decisions with which the couple has never been faced.68

Einstein's razor, a corollary of Occam's razor, encourages us to make
everything "as simple as possible but no simpler."' 69 Designers of tax
legislation and the student loan debt system wrangle with this challenge:
crafting simple laws that achieve intended goals, without being so blindly
committed to simplicity that goals are ultimately undermined by
ambiguities and loopholes. This challenge is particularly acute when one is
crafting laws and systems that are primarily navigated by the non-specialist.
If a law is too complex it may not be comprehensible and therefore may not
be followed. Consequently, the complexity of law can undermine the rule of
law.

Although enrollment is growing, IBR/PAYE is arguably underutilized
because of the complex web of options that must be untangled by a
borrower and the fact that several of these options depend upon a tax return
filing. 70 In allowing a married borrower to file MFJ or MFS, the
complexity of IBR/PAYE is simply compounded by the complexity of the
Code. Unfortunately, this may drive borrowers away from income-based
repayment options, for no other reason than they throw their hands in the air
and give up.171

168 See Federal Student Aid: Repayment Estimator, U.S. DEP'T OF EDUC., https://

studentioans.gov/myDirectLoan/mobile/repayment/repaymentEstimator.action (last visited
June 22, 2015). See also Abby Hayes, Which Student Loan Repayment Plan Should You
Choose?, U.S. NEWS & WORLD REPORT (Sept. 20, 2013, 11:10 AM), http://money.usnews.
com/money/blogs/my-money/2013/09/20/which-student-loan-repayment-plan-should-you-

choose.

169 This quote is likely paraphrased from the following, "It can scarcely be denied that

the supreme goal of all theory is to make the irreducible basic elements as simple and as few
as possible without having to surrender the adequate representation of a single datum of
experience." Albert Einstein, On the Method of Theoretical Physics, The Herbert Spencer
Lecture, at Oxford (June 10, 1933), in I PHIL. SCi., 163, 165 (April 1934).

170 In 2013, $52.2 billion in loan balances was being managed by the PAYE/IBR

programs. In 2014, this number increased exponentially to $101 billion. Jason Delisle,
Number of Borrowers Using Income-Based Repayment Doubles in One Year, EDCENTRAL
(Aug. 4, 2014), http://www.edcentral.org/borrowers-using-income-based-repayment-double-

one-year/. Although borrowers must presently opt-in to the income-based repayment plans,
the federal government is exploring ways in which to automatically enroll all borrowers
thereby increasing participation. By way of example, Rep. Tom Petri, R-Wis introduced the
Earnings Contingent Education Loans Act of 2013, the ExCEL Act for short, in April 2013.
Kelsey Sheehy, Perks, Pitfalls of Simplifying Student Loan Payment, U.S. NEWS & WORLD
REPORT (May. 28, 2013, 9:30 AM), http://www.usnews.comleducation/best-colleges/paying-

for-college/articles/2013/05/28/perks-pitfalls-of-simplifying-student-loan-repayment.

171 In a speech made by President Obama on March 10, 2015, he advised thousands of
Georgia Tech students, "If you don't already know about the income-based repayment
program, you need to learn about it because it's still under-utilized . . . ." President Barack
Obama, Remarks by the President Announcing Student Aid Bill of Rights at the Georgia
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B. Incidit in Scyllam Cupiens Vitare Charybdim'7 2

The Obama Administration has recognized both that the system is

overly complex 7 3 and that highly indebted borrowers are reaping the
benefits.174 According to the 2016 budget, the President would like to
"reform and streamline income-driven repayment to ensure that program

benefits are targeted to the neediest borrowers and to safeguard the program
for the future." 7 5 The budget proposes that a "modified PAYE plan would

be the only repayment plan available to those borrowers who originate a
loan after July 1, 2016." I76 Borrowers with balances in excess of $57,500
would be eligible for loan forgiveness after twenty-five years instead of
twenty years.177 Further, married borrowers would no longer be allowed to
exclude their spouse's income from the income-based repayment
calculation by filing MFS."

Institute of Technology (Mar. 10, 2015) (transcript available at https://www.whitehouse.

gov/the-press-office/2015/03/10/remarks-president-announcing-student-aid-bill-rights (last

visited June 22, 2015)).

172 From Latin, "He runs on Scylla, wishing to avoid Charybdis." In Greek mythology,
Scylla and Charybdis were sea monsters each positioned on opposite sides of the Strait of

Messina - but close enough together to create an unavoidable danger for passing sailors.

This Latin quote has entered into proverbial usage to mean, among other things, jumping

from the frying pan into the fire. The expression appears in artistic works dating back to a

12th century epic poem written by Walter of Chitillon, and as recently as the second line of

The Police's 1983 single "Wrapped Around Your Finger." See Scylla and Charybdis,

ENCYCLOPEDIA BRITANNICA, http://www.britannica.com/topic/Scylla-and-Charybdis (last

visited July 2, 2015); THE POLICE, Wrapped Around Your Finger, on SYNCHRONICITY (AIR

Studios 1983).

1 Joseph Lawler, Obama Tries to Ease Complexity of Paying Off Student Loans, THE
EXAMINER (Mar. 11, 2015), http://www.washingtonexaminer.com/obama-tries-to-ease-

complex ity-of-paying-off-student-loans/article/2561344.

174 Allesandra Lanza, What Obama's 2016 Budget Proposal Means for Student

Borrowers, U.S. NEwS (Feb. 11, 2015), http://www.usnews.com/education/blogs/student-

loan-ranger/2015/02/1 1/what-obamas-2016-budget-proposal-means-for-student-borrowers

("The president's proposal would make Pay As You Earn the only income-driven plan

available for borrowers moving forward, but it would also enforce stricter limits on benefits.

Graduate student loan borrowers with balances of $57,500 and higher would be eligible for

forgiveness after 25 years of payment, not 20, and the amount eligible for public service

forgiveness would be capped at $57,500.").
175 OFFICE OF MGMT. & BUDGET, BUDGET OF THE U.S. Gov'T, FISCAL YEAR 2016, 51

(2015), http://www2.ed.gov/aboutloverview/budget/budget 16/summary/ I 6summary.pdf.
176 Id.

177 Id.

1' Allesandra Lanza, What Obama's 2016 Budget Proposal Means for Student

Borrowers, U.S. NEWS (Feb. I1, 2015), http://www.usnews.com/education/blogs/student-

loan-ran ger/2015/02/11 /what-obamas-2016-budget-proposal-means-for-student-borrowers

("Additionally, married borrowers would not be allowed to exclude their spouse's income
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To understand if this proposal is a sound solution, one must understand

why the ability to file MFS was afforded to married couples at the outset.

Consider for a moment the paradigm of the twenty-something man with

middle-income job prospects who would like to marry a woman of

comparable age who has incurred $30,000 in debt.17 9 The income-based

repayment plans will cap her payments based upon their collective

household income.80 This young man realizes that he is not legally

obligated to pay her debt. As a practical matter, however, his income may

disqualify his wife from applying for income-based repayment, or

alternatively, it will raise the amount of her monthly payment. If he is

unwilling or unable to shoulder her student loan debt, he will be

understandably concerned about events that may remove his prospective

wife from the workforce - such as illness or pregnancy.' 8 This young man
needs to consider that his prospective wife may not have the flexibility to

remain in the home after childbirth and care for their children because she

must remain employed to pay her student loan debt. He must also assess

whether she can earn a salary sufficient to cover both childcare and her

from the income-based repayment calculation by filing separate taxes."). Interestingly, these

changes were also proposed in the 2015 budget, which showed that these changes would

reduce the cost of PAYE/IBR by $627 million per year. Jason Delisle, Key Questions on

President's 2016 Education Budget-Higher Education, WASHINGTON MONTHLY (Feb. 2,

2015, 10:23PM), http://www.washingtonmonthly.com/college-guide/blog/key-questions

on-presidents-20_1.php?page=all; OFFICE OF MGMT. & BUDGET, BUDGET OF THE U.S.

Gov'T, FISCAL YEAR 2015, 178 (2014), http://www.gpo.gov/fdsys/pkg/BUDGET-2015-

BUD/pdf/ BUDGET-2015-BUD.pdf. In the 2016 budget, these same changes were shown as

reducing the budget by $1.5 billion per year. Jason Delisle, Key Questions on President's

2016 Education Budget-Higher Education, WASHINGTON MONTHLY (Feb. 2, 2015,
10:23PM),http://www.washingtonmonthly.com/college-guide/blog/key-questions-on

presidents_20 1.php?page=all; OFFICE OF MGMT. & BUDGET, BUDGET OF THE U.S. Gov'T,

FISCAL YEAR 2016, 105 (2015), https://www. whitehouse.gov/sites/default/files/omb/budget

/fy2016/assets/budget.pdf.

19 Allie Bidwell, Average Student Loan Debt Approaches $30,000, U.S. NEWS &

WORLD REPORT (Nov. 13, 2014, 12:01 AM), http://www.usnews.com/news/articles/2014/11/

13/average-student-loan-debt-hits-30-000.
1so U.S. DEP'T OF EDUC., INCOME-DRIVEN REPAYMENT PLANS: FREQUENTLY ASKED

QUESTIONS, 19 (2015), https://studentaid.ed.gov/sa/sites/default/files/income-driven-

repayment-q-and-a.pdf ("If you and your spouse file a joint federal income tax return, your

loan servicer will use your joint income when determining your eligibility for the PAYE or

IBR or plan, and when calculating your payment amount under [any of the income-driven

repayment] plans.").

181 See generally Steve Contorno, Barack Obama Says United States Only Developed

Country Without Paid Maternity Leave, POLrnFAcT (Jan. 21, 2015, 12:16 AM), http://www.

politifact.com/truth-o-meter/statements/2015/jan/21/barack-obamalbarack-obama-says-

united-states-only-developed-cou/. Prior to the 2015 State of the Union Address, President

Obama stated in an interview, "Today we are the only advanced country on Earth that

doesn't guarantee paid sick leave or paid maternity leave to our workers." Id.
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student loan debt payments.182

It is obvious that the tax treatment of the family was not at the forefront
of discussion when the federal income tax was enacted: the Revenue Act of

1916 simply applied to "the entire net income ... received by every

individual," with no suggestion as to how income should be apportioned
among family members.'83 Rules evolved whereby wages were taxable to

the taxpayer who performed services and income generated by property was

taxable to the owner of the property.'84 These rules were applied differently
in common law versus community property states, such that married
couples tended to pay higher taxes in the former.'85 The Congressional

response was to extend this perceived loophole to everyone. In 1948,
Congress voted to allow income splitting for all married couples -
regardless of whether they resided in a community property or common law

186state. And thus, our modern system of joint marital taxation arose from a

182 As noted:

Researchers have long linked this rise in the cost of care to the growing number of

women who are choosing to stay at home rather than enter the workforce. In

2010, a paper by the U.S. Census Bureau stated that, 'for mothers who have more

than one child under 5, the cost of day care might be higher than she could

support unless she has fairly high earnings.' The situation has become so fraught

that even the President has taken note. In his 2015 State of the Union address,

President Obama cited child care affordability as a key to helping middle-class

families feel more secure in a world of constant change.

Valentina Zarya, When Childcare Now Costs More Than Rent, Fewer Women Choose to

Work, FORBES (Oct. 6, 2015), http://fortune.com/2015/10/06/childcare-rent-women-

workforce/.

183 Revenue Act of 1916, 64 Pub. L. No. 271, 39 Stat. 756, 64 Cong. Ch. 463. With

regard to developing policy on how to tax the income of a household, "[t]his initial debate

concerning the proper taxable unit was as much about the relative roles of men and women

as it was about economic utility, if not more. It was not entirely clear whether or not women

should be treated as persons under the Sixteenth Amendment . . . ." Heather V. Graham,
Moving Beyond Marriage: A Proposed Unit of Economic Interdependence for Joint Filing

Purposes in Bankruptcy and in Tax, 34 PACE L. REv. 419, 429-30 (2014).

184 Stephanie Hunter McMahon, To Have and To Hold: What Does Love (of Money)

Have To Do With Joint Tax Filing?, 11 NEv. LJ.718,722-24 (2011).

185 The courts allowed full marital income splitting in community property states, where

the income of either spouse was attributable equally to each spouse. I.R.S. Pub. 555,
Community Property 2 (Feb. 3, 2014), http://www.irs.gov/pub/irs-pdf/p555.pdf. Douglas B.

Maggs, Community Property and the Federal Income Tax - Part II, 14 CAL. L. REv. 441,

451, 448 n. 89 (1926).
186 To create national uniformity, the Revenue Act of 1948 allows married couples to

split their income without requiring that the state adopt community property laws. Revenue

Act of 1948, Pub. L. No. 80-471, § 301, 62 Stat. I10. For further discussion, see Pamela B.

Gann, Abandoning Marital Status as a Factor in Allocating Income Tax Burdens, 59 TEX. L.
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desire to create parity between couples in community property and separate
187

property states. The common justification for the joint marital taxation
system developed after-the-fact: joint marital taxation reflects economic
reality, in that a married couple is a single unit that pools resources.'88

However, the tax system's antiquated approach to treating a married
couple as a single economic unit does not work in the context of student
loan indebtedness repayment. With more than one trillion dollars in student
loan debt,'89 and this dollar figure increasing exponentially each year,190 it is
important to note that Congress attempted to mitigate any "marriage
penalty" that would inhere in student borrowing. Legislative history reflects
that this filing choice was brought into IBR, and later carried through to
PAYE, to ensure that borrowers seeking to use income-based repayment for
student loans "[N]ot face a penalty simply because they are married."'91 In
permitting a married borrower to file MFS, it was the intent of Congress
that student loan repayment be marriage neutral - allowing each borrower
to be treated as a separately identifiable party for the purpose of repayment
of his or her student loan debt, whether single or married. This marks an
implicit move from the treatment of marriage as an economic unit to the
treatment of marriage as a social unit, with the affairs of two individuals
within a marriage kept separate and apart from the affairs of the student
loan borrower.

The "fix" of allowing MFS filing addresses a symptom of the problem
that manifests itself in the context of student loans, rather than correcting
the problem itself through tax code revision. Without this temporary
solution, a foreseeable problem arises from requiring married borrowers to
include their spouse's income in the income-based repayment calculation:
student loan debt repayment inflicts injury upon the institution of traditional
marriage.'92

The extent of the potential damage remains uncertain. While
transparency in data is essential to understanding the issues that this country

REV. 1, 18 (1980).
187 Zelenak, supra note 87; Suzanne Reynolds, Increases in Separate Property and the

Evolving Marital Partnership, 24 WAKE FOREST L. REV. 239 (1989).
188 Zelenak, supra note 87.

189 See Rendleman & Weingart, supra note 53, at 216-17.

19 Haneman, supra note 28, at 157-58.

'9' See the comments of Representative Carolyn McCarthy (D-NY) in 12-5-2007
Congressional Record (House). This legislation became Public Law 110-153, which was
incorporated into the Code at 20 U.S.C. § 1098e. 20 U.S.C. 1098e was later amended by
Public Law 111-152, also known as the Health Care and Education Reconciliation Act of
2010.

192 OFFICE OF MGMT. & BUDGET, BUDGET OF THE U.S. Gov'T, FISCAL YEAR 2016, 51
(2015), http://www2.ed.gov/about/overview/budget/budget16/summary/16summary.pdf.
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will face in the future with regard to student loan indebtedness, there is an

unfortunate dearth of research with regard to marriage delays caused by

student loan debt. The little research conducted suggests that perhaps

student loan debt is already causing student borrowers to buck traditional

norms in favor of a more modern arrangement. A 2014 study published by a

sociologist at the RAND Corporation confirms that student loan repayment

absolutely affects marriage timing for women - although less so for

men.'93 In a survey by the Pew Research Center, more than two-thirds of

survey respondents aged 18 to 29 expressed the view that society is just as

well off if people have priorities other than marriage and children.'9 4 Thirty-

nine percent of this cohort believes that marriage is becoming obsolete.'9 5

Pew Research projections also suggest that when today's young adults

(aged twenty-five to thirty-four) reach their mid-forties to mid-fifties, a

record number (25%) will likely be unmarried.'9 It is clear that the younger

generations are already deeply divided as to the role of marriage in modern
197

society.

Provisions in IBR/PAYE that permit a spouse to file MFJ or MFS

highlight the real issue with joint marital filing: the contemporary model of

marriage has changed. Around 1850, increased urbanization in the United

States led to the husband-breadwinner/wife-homemaker model of

marriage.'9 8 The modern model of marriage stands in stark opposition: both

spouses are free to pursue careers or other activities that facilitate personal

growth, self-expression and happiness, without the male normatively

shackled to a traditional role of provider and the female to that of

homemaker.199 The number of two-income couples outnumbers traditional

one-income couples nearly three-to-one.200 The secondary-earner bias

1 Rebecca Ungarino, Burdened with Record Amount of Debt, Graduates Delay

Marriage, NBC NEWS (Oct. 7, 2014, 5:57 PM), http://www.nbcnews.com/business/personal-

finance/burdened-record-amount-debt-graduates-delay-marriage-n219371.
194 Wendy Wang & Kim Parker, Record Share of Americans Have Never Married as

Values, Economics and Gender Patterns Change, PEW RESEARCH CENTER (Sept. 24, 2014),

http://www.pewsocialtrends.org/2014/09/24/record-share-of-americans-have-never-married/.

195 D'Vera Cohn et. al., Barely Half of U.S. Adults are Married - A Record Low: New

Marriages Down 5% from 2009 to 2010, PEW RES.: Soc. & DEMOGRAPHIC TRENDS 1, 10

(Dec. 14, 2011), http://www.pewsocialtrends.org/files/2011/12/Marriage-Decline.pdf.
196 Wang & Parker, supra note 194.

197 Id.

19 Hilary Hurd Anyaso, Marriages 'Haves' and 'Have Nots' Changing Expectations

and Rising Inequality Make Today's Marriages Better than Ever, Nw. U. (Feb. 13, 2014),

http://www.northwestern.edu/newscenter/stories/2014/02/marriages-haves-and-have

nots.html.

I99 Id.
2oo Marin Clarkberg, More Dual-Earner Couples, Working Harder than Ever, U.S.

DEP'T OF LABOR, http://www.dol.gov/dol/aboutdol/history/herman/reports/futurework/
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created through the joint tax filing system places a significant burden on the
shoulders of married women - who are almost always the secondary
earners in a marriage. 20

1 Carrying secondary-earner bias through to the
student loan repayment system eases tension between the tax filing system
and student loan repayment through symmetry, but also results in gross
unfairness in terms of gender equality.

VI. TOWARDS A SOLUTION

Scholars have taken up arms on both sides of the debate, some in
defense of joint returns and others vehemently opposed.202 Our system of
joint filing is commonly justified on three grounds: resource sharing,
economies of scale, and home production.203 Resources are shared within a
family structure, which has the effect of either increasing or decreasing the

204
marginal utility of the dollar. Similarly, the individual's overall financial
position improves when expenses for living, dining and transportation are
shared.205 Home production of services, such as the homemaker who sees to
the family's childcare and household needs, also places the family in a

206different economic position from the individual. Conversely, the
traditional critique of joint filing is that it reinforces the traditional gender

207roles in casting the wife in the role of secondary worker. While the
husband remains in the workforce regardless of the tax consequences, the
same cannot be said of the wife: as the secondary earner, her role in the

conference/families/couples.htm (last visited July 2, 2015) ("In 1998, there were over 30
million dual-earner households, increasing some 20% since 1986.. . ."); see also Scott A.
Hodge & Andrew Lundgreen, America has Become a Nation of Dual-Income Working

Couples, TAX FOUNDATION (Nov. 21, 2013), http://taxfoundation.org/blog/america-has-

become-nation-dual-income-working-couples (noting that the number of dual-income

couples has risen to 66%, nearly double that of single-income couples).

201 Nancy C. Staudt, Taxing Housework, 84 GEO. LJ. 1571, 1610-12 (1996)
(contending that all women are secondary earners).

202 In defense of joint tax, see generally Bittker, supra note 83; Michael J. McIntyre &
Oliver Oldman, Taxation of the Family in a Comprehensive and Simplified Income Tax, 90
HARV. L. REv. 1573 (1977); Stephanie Hunter McMahon, To Have and to Hold: What Does

Love (of Money) Have to do with Joint Tax Filing?, II NEV. LJ. 718 (2011). For arguments

against joint taxation, see generally EDWARD J. MCCAFFERY, TAXING WOMEN (1997);
Zelenak, supra note 87; Pamela B. Gann, Abandoning Marital Status as a Factor in

Allocating Income Tax Burdens, 59 TEx. L. REV. 1 (1980).
203 Anne L. Alstott, Updating the Welfare State: Marriage, the Income Tax, and Social

Security in the Age of Individualism, 66 TAx L. REV. 695, 739 (2013).
204 Id. at 729.
205 Id. at 740.
206 Id. at 721.

207 Id. at 727.
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workplace versus the home is evaluated and assessed.20 8 Part IV seeks to

move this discussion about joint marital taxation and student loan

repayment towards an obvious solution.

There is more than $1.2 trillion in student loan debt outstanding in the

U.S. 20 9 In 2013, seven out of ten graduates in the United States left college

with an average debt balance of $28,400.2lo Although student debt is not a

problem unique to the United States, the amount borrowed by U.S. students

is unmatched abroad.2 1 Tax law that is neutral with respect to a woman's

participation in the labor force is all the more important when considered

against the backdrop of student loan borrowing in the United States. It is

more important still when we consider that two factors make it significantly

more difficult for female borrowers to repay student loan debt: secondary

earner bias and the gender pay gap.

Much is at stake in eliminating secondary earner bias from the Code.

Two recent studies suggest that the gender pay gap causes female student

loan borrowers to experience far greater repercussions than their male

counterparts.212 Women who worked full-time and year-round made

seventy-eight cents for every dollar earned by a man in 2013.2 13 The gender

pay gap creates a real obstacle in the repayment of student loan debt for

208 The elasticity of a married woman's participation in the workforce, as compared to

that of a married man, has been demonstrated time and again. See, e.g., Siv Gustafsson,

Separate Taxation and Married Women's Labor Supply: A Comparison of West Germany

and Sweden, 5 1. POPULATION EcoNoMIcs 61 (1992) (comparing the labor supply of Swedish

women (facing individual taxation) and German women (facing joint taxation), and

suggesting that the participation rate of Swedish wives in the labor force would decrease

from 80% to 60% if the German system of joint taxation was adopted). See also EDWARD J.

MCCAFFERY, TAXING WOMEN (1997) (discussing labor supply disincentives upon secondary

earners in a system of joint taxation); 2011 Statistical Abstract: Table 647, U.S. CENSUS

BUREAU, http://www.census.gov/compendialstatab/20 11/tables/l 1s0648.pdf (representing

that women who worked full-time made on average seventy-seven cents for every dollar

earned by a man working full-time).

209 Kelley Holland, Student Loan Debt: What You Need to Know About Economic,

Social Costs, NBC NEWS (June 15, 2015), http://www.nbcnews.com/feature/freshman-year/

student-loan-debt-what-you-need-know-about-economic-social-n375646.

210 Allie Bidwell, Average Student Loan Debt Approaches $30,000, U.S. NEWS &

WORLD REPORT (Nov. 13, 2014, 12:01 AM), http://www.usnews.com/news/articles/2014/11/

13/average-student-loan-debt-hits-30-000.

211 Kelsey Sheehy, Undergrads Around the World Face Student Loan Debt, U.S. NEWS

& WORLD REPORT (Nov. 13, 2013), http://www.usnews.com/education/best-global-

universities/articles/201 3/11/1 3/undergrads-around-the-world-face-student-loan-debt.

Equal Justice Works, How Student Debt Affects Women, Minorities, U.S. NEWS &

WORLD REPORT (May 1, 2013), http://www.usnews.com/education/blogs/student-loan-

ranger/2013/05/01/how-student-debt-affects-women-minorities.

213 The Simple Truth about the Gender Pay Gap 2015 Edition, AAUW 3 (2015), http://

www.aauw.org/files/2015/02/The-Simple-Truth-Spring-2015.pdf.
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female borrowers, who earn less and must therefore devote a larger amount

of their income towards repayment of their loans. In considering the

percentage of earnings that a borrower dedicates to repayment of student

loans, statistics show that more women than men, 53% compared to 39%,

pay more money towards their student loans than they can reasonably

afford.2 14 The consequence is less money available for necessities, set aside

in a savings account, contributed to retirement accounts, and invested in

homeownership.2 15 This is particularly egregious given that 2012 census

data shows that women are more likely to live in poverty than men.216

Discriminating against women through the Code implicitly

discriminates against a woman's ability to pursue higher education. With

the rising cost of education, student borrowing is in effect the mortgaging of
one's future prospects for the current receipt of education.2 17 Moody's has

214 Beth Rader, For Women, Student Loan Debt is an Even Bigger Crisis, AAUW (July

8, 2014), http://www.aauw.org/2014/07/08/women-and-student-loan-debt/.
215 As one commentator has noted:

Based on today's wage gap, a woman who worked full time, year round would

typically lose $435,049 in a 40-year period due to the wage gap. This woman

would have to work more than eleven years longer to make up this gap. A typical

woman working full time, year round who starts, but does not finish high school

would lose $332,704 over a 40-year period, an enormous amount of money for

women who are typically paid $22,248 a year. This woman would have to work

nearly fifteen years longer to make up this gap. These lost wages severely reduce

women's ability to save for retirement.

How the Wage Gap Hurts Women, NWLC (April 2015), http://www.nwlc.org/

sites/default/files/5.11.15_howthe-wage_.gap-hurtswomen-andfamilies.pdf.
216 Statistical Abstract of the United States: 2012, U.S. CENSUS BUREAU, 466, tbl. 714,

http://www2.census.gov/library/publications/201 I /compendialstatab/l 31 ed/2012-statab.pdf.

One in seven women (or 14.5%) live in poverty in 2012, as compared to 11% of men. Id.

217 As Joey LeMay notes:

A 2011 look at college majors with the highest unemployment rate shows some

correlation of popular degrees and the chances of finding a full-time job. Some of

the most common advanced degrees obtained for both men and women include

law, clinical psychology, education, business administration and management and

engineering. However, some of the highest unemployment rates for degree

holders include areas in psychology, legal studies and management.

Also ubiquitous on the list of major with the highest unemployment are degrees

in fine arts, liberal arts, graphic design and humanities. The Chronicle of Higher

Education profiled 51-year-old Elliot Stegall, who followed his passion by

continuing graduate work in film studies, now finds that he is only able to get

scarce work as a part-time adjunct professor at small colleges. With the low

wages unable to comfortably pay bills, Stegall and his wife, who have two kids,
receive food stamps, WIC support and Medicaid.
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warned that "[u]nless students limit their debt burdens, choose fields of

study that are in demand, and successfully complete their degrees on time,

they will find themselves in worse financial positions and unable to earn the

projected income that justified taking out their loans in the first place."2 18

Making it more difficult for female borrowers to repay student loan

indebtedness may eventually create two different tracks, in which a woman

must choose to either pursue a higher education and remain in the

workforce, or forego a higher education and become a mother.

Statistics show that at least 85% of women in the United States will

bear at least one child.219 For most women, the tension between borrowing

for education and one day being a mother is acute and unavoidable.

Working outside of the home may be important for any number of non-

economic reasons: remaining relevant within one's industry; cultivating

important skillsets; or simply receiving a respite from household and

childcare duties. Employment outside of the home also ensures that a

woman maintains economic independence that is invaluable in the event of

a divorce. Engaging in a dollars and cents assessment, however, a woman's

work may not be worth much to the family after taking into account taxes,

work-related expenses, and the gender pay gap - and now student loan

payments must also be factored into the mix. Student loan debt may force

these women to remain in the workplace when they would otherwise remain

at home to raise their children. Alternatively, the fear of being forced to

remain in the workplace may cause some women to forego education

entirely.

And while women and men tend to incur similar amounts of student

loan debt, repayment of student loans becomes more difficult for female

borrowers because of the gender pay gap. The gender pay gap exists in

nearly every occupation, regardless of whether or not women have children.

220 Because women are paid pennies on the dollar compared to men, the

repayment of debt has a far more profound impact upon women: a woman

Joey LeMay, Ph.D, Masters Degree Holders Turn to Food Stamps at Record Numbers,

MPN (May 11, 2012), http:/www.mintpress.net/ph-d-masters-degree-holders-turn-to-food-

stamps-at-record-numbers/.

218 Equal Justice Works, College Tuition Growth Rate is Biggest Bubble of Them All,

U.S. NEWS & WORLD REPORT (Sept. 28, 2011), http://www.usnews.com/education/blogs/

student-loan-ranger/2011/09/28/college-tuition-growth-rate-is-biggest-bubble-of-them-all

("And, if the rewards of a higher education continue to fall and required educational debt

burdens continue to rise, Moody's foresees a future in which fewer people may invest in a

college education. In the long term, a less educated and therefore less productive workforce

would put the United States at a competitive disadvantage.").

219 EDWARD J. MCCAFFERY, TAXING WOMEN 2 (1997).

220 The Simple Truth about the Gender Pay Gap 2015 Edition, AAUW 3 (2015), http://

www.aauw.org/files/2015/02/The-Simple-TruthSpring-2015.pdf.
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must work longer than a man to repay similar levels of indebtedness.

This is particularly problematic in the cyclical effect that it may have.
First, the overwhelming majority of female borrowers will have at least one

child, and working longer to repay student loans will affect both saving for

retirement as well as saving for their children's education.2 2
1 Additionally,

the gender pay gap narrows as women educate themselves, marry and bear
children later in life, and have smaller families.222 As professional education

can therefore be reasonably characterized as essential to the advancement of
gender equality, it becomes critically important that we understand the way
in which student loan debt service may influence a woman's choices and
limit her options with regard to higher education.

While there is no easy solution to tackle the gender pay gap, the

government has an important role in crafting public policy that will prohibit
the gender discrimination that helps perpetuate the pay gap. Every law is in
some sense an act of social engineering, and it is therefore impossible to
ignore the cultural expectations and identity capitalized through our tax
law.223 In the United States, the deleterious impact of the gender pay gap is
further compounded by a system of mandatory joint taxation under which
the average married, working woman loses almost two-thirds of her
paycheck to taxes.22 4 The mandatory joint filing system conveys an implicit
favoritism of traditional family roles over gender equality.225 With an eye

towards shaping policy that addresses discrimination, revision of the
outdated mandatory joint filing system is long overdue.226 The United States
is one of only seven OECD countries that still utilize mandatory joint

221 Daniel Hurst, Women who Have a Child 'Face Paying 30% More on Student

Loans', THE GUARDIAN (May 19, 2014,6:39 PM), http://www.theguardian.com/world/2014/

may/20/women-who-have-a-child-face-paying-30-more-interest-on-student-loans.

222 See generally EDWARD J. MCCAFFERY, TAXING WOMEN 4 (1997). This hardly

speaks to gender equality, however, as women are simply learning to navigate around the

many barriers that exist in a system created during a time of entrenched patriarchy. Instead

of constructively changing the system to adapt to modern notions of family, women have

instead been forced to adapt their behavior to the system.
223 Michael S. Kirsch, Alternative Sanctions and the Federal Tax Law: Symbols,

Shaming, and Social Norm Management as a Substitute for Effective Tax Policy, 89 IOWA L.

REV. 863, 913 (2004).
224 EDWARD J. MCCAFFERY, TAXING WOMEN 21 (1997).
225 Id.

226 The issue of gender discrimination in tax systems was a real concern in Europe more

than thirty years ago. The European Community (EC) produced a report that concluded

European tax systems discriminated against women in several ways, and fairness dictated
that European tax systems move to individual filing. Janet G. Stotsky, How Tax Systems

Treat Men and Women Differently, INT'L MONETARY FUND (March 1997), https://www.

imf.org/external/pubs/ft/fandd/1997/03/pdf/stotsky.pdf.
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227taxation. And while it may be administratively difficult to make the

transition, the difficulty is not insurmountable: another seven OECD
countries have transitioned from joint to individual taxation since 1970 and

three more countries transitioned to individual taxation in 1989 and 1990.228

The political challenge, of course, comes with crafting a solution.22 9 A

variety of proposals have been advanced: optional separate filing;

mandatory separate filing; returning to a pre-1948 system of income-

splitting; and, replacing progressive tax rates with a truly flat tax.23 0 Each

proposal is not without its obstacles and drawbacks. Several issues need to

be resolved to step away from a system of joint filing: proper treatment of

inter-spousal transfers of income-producing property; allocation of credits,

deductions and exemptions between spouses; and the appropriate way to

address community property versus common law states.2 31

VII. CONCLUSION

Boris Bittker observed that choices that are made in designing the tax

system must consider "society's assumptions about the role of marriage and

the family" 23 2 and "in the end can rest on nothing more precise or

permanent than collective social preferences."23 3 The system of joint tax

filing in the U.S. is constructed upon the idea that women are domestic,

227 See James Alm & Mikhail I. Melnik, Taxing the "Family" in the Individual Income

Tax, DEP'T OF EcON. GEORGIA ST. U., (2005), www.issuelab.org/... /taxing-the-family-in

the individual incometax. See For Better or for Worse: Marriage and the Federal Income

Tax, CONG. BUDGET OFFICE, 59 (1997), http://www.cbo.gov/sites/default/files/marriage.pdf,

(last visited July 20, 2015) ("Individual taxation has dominated only since 1970. Before that

year, only six OECD countries taxed spouses separately. By 1980, seven countries had

shifted away from joint or family taxation to individual taxation, and three more countries

followed suit in 1989 and 1990. In the same period, no countries moved in the other

direction, and any reversal in this pattern is highly unlikely.").
228 See CONG. BUDGET OFF., FOR BETTER OR FOR WORSE: MARRIAGE AND THE FEDERAL

INCOME TAX 59 (1997), http://www.cbo.gov/sites/default/files/marriage.pdf, (last visited July

20, 2015); Stephanie Hunter McMahon, London Calling: Does the U.K.'s Experience with

Individual Taxation Clash with the U.S.'s Expectations, 55 ST. LouIs U. LJ. 159, 163

(2010).

229 The purpose of this article is to consider the problems caused by the anachronistic

joint filing system in the context of student loan indebtedness. The devil is in the details with

regard to crafting an individual filing system to replace our present system, and those details

are left for discussion in a future article.
23() Lawrence Zelenak, Doing Something About Marriage Penalties: A Guide for the

Perplexed, 54 TAX L. REV. 1, 12 (2000).

231 The Case for Mandatory Separate Filing by Married Persons, 91 YALE L.J. 363

(1981).
232 Bittker, supra note 83 at 1392.
233 Id. at 1463.
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stay-at-home mothers in single-earner households and ignores the reality
234that working mothers constitute a critically important class of persons.

The contemporary model of marriage is evolving - and with it, the rise of
nontraditional family structures, the decline of marriage rates, and a public

235that is divided as to the role of marriage in society. Joint filing has
become an economic anachronism.

The flaws in the system are illuminated by student loan policy. While
the present approach, allowing a married borrower to file separately, is
unnecessarily complex and inefficient, student loan policy is moving
towards an alternative approach that is an assault upon traditional marriage
- requiring all married borrowers to determine student loan payments on
the basis of cumulative household income. There is no question that forcing
spousal income inclusion into determination of monthly student loan
payments will impact a borrower's decision to marry and have a family.2 36

For female borrowers, this problem is particularly acute as they are
penalized twofold: the gender pay gap means that a woman must work
longer to repay her indebtedness and, because of mandatory joint tax filing,
she will also suffer the consequences of secondary earner bias. With the
crushing weight of student loan debt falling upon the shoulders of married
couples, and the failure of the joint filing system to keep apace with the
economic reality of two-earner families, the student loan income-based
repayment system's coordination with the tax code emphasizes the need for
reform.

234 See generally EDWARD J. MCCAFFERY, TAXING WOMEN 2-3 (1997) ("The tax

system's strong bias in favor of single-earner families now sits uneasily under modem
conditions. It pushes against stable families at the lower-income levels, against working
wives at the upper-income ones, and by limiting satisfactory options, against the many
families in between.").

235 Wang & Parker, supra note 194.
236 Sue Shellenbarger, To Pay Off Loans, Grads Put Off Marriage, Children, WALL ST.

J. (April 17, 2012, 7:02 PM), http://www.wsj.com/articles/SB1000142405270230481840457

7350030559887086.
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