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RISHOR V. FERGUSON: THE NINTH CIRCUIT
ERRED IN HOLDING THAT RULE 59(E) MOTIONS
ARE NOT SUBJECT TO THE RESTRICTIONS OF

AEDPA WHEN THOSE MOTIONS DO NOT
PRESENT ENTIRELY NEW CLAIMS

FOR HABEAS CORPUS RELIEF

I. INTRODUCTION

Congress’s passage of the Antiterrorism and Effective Death Pen-
alty Act of 19961 (“AEDPA”) severely limits the subject matter juris-
diction of federal judges in reviewing habeas corpus applications made
to the federal courts by state prisoners.2  Perhaps the most notable
limitation placed on a federal judge’s jurisdiction is the ability to re-
view a second or successive habeas corpus petition made by a state
prisoner.3  In Gonzalez v. Crosby,4 the United States Supreme Court
held that a Federal Rule of Civil Procedure Rule 60(b) motion for relief
from the judgment of a district court is to be treated as a second or
successive petition when that motion asserts or reasserts an attack on
the state trial court’s ruling.5  Since the Gonzalez decision, circuit
courts of appeals faced the task of determining if the analysis used by
the Court to determine if Rule 60(b) motions for relief from judgment
should also apply to Rule 59(e) motions to alter or amend a judgment.6

1. Pub. L. No. 104-132, 110 Stat. 1214 (1996) (codified at 28 U.S.C. §§ 2241-2255
(2012)).

2. See generally Antiterrorism and Effective Death Penalty Act of 1996, 28 U.S.C.
§ 2244(b) (2012) (preventing federal judges from reviewing any habeas corpus claim
made by a state prisoner in federal court which the prisoner had already made in a prior
application, and, in most cases, proscribing federal judges from reviewing claims that
the prisoner failed to state on a prior habeas corpus application).

3. 28 U.S.C. § 2244(b)(1).  The statute states that “[a] claim presented in a second
or successive habeas corpus application under § 2254 [another AEDPA provision provid-
ing for the federal relief of petitioners in captivity subject to a state judgment] that was
presented in a prior application shall be dismissed.” Id.

4. 545 U.S. 524 (2005).
5. Gonzalez v. Crosby, 545 U.S. 524, 538 (2005).
6. Rishor v. Ferguson, 822 F.3d 482, 491 (9th Cir. 2016).  Circuit courts have split

on this issue. Rishor, 545 U.S. at 538.  Some courts reason that a Rule 59(e) motion can
never be considered a second or successive petition and thus is not subject to the restric-
tions of AEDPA. Blystone v. Horn, 664 F.3d 397, 415 (3d Cir. 2011); Howard v. United
States, 533 F.3d 472, 475-76 (6th Cir. 2008); Curry v. United States, 307 F.3d 664, 665
(7th Cir. 2002).  Other courts have analogized Rule 59(e) motions to Rule 60(b) motions
and held that they are subject to the restrictions of AEDPA only when they meet the
criteria discussed by the United States Supreme Court in Gonzalez. Williams v. Thaler,
602 F.3d 291, 303-05 (5th Cir. 2010); Ward v. Norris, 577 F.3d 925, 935 (8th Cir. 2009);
United States v. Pedraza, 466 F.3d 932, 934 (10th Cir. 2006).
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This question has ultimately resulted in differing opinions between
the circuit courts of appeals.7

In Rishor v. Ferguson,8 the United States Court of Appeals for the
Ninth Circuit combined the two differing lines of reasoning from other
circuit courts to create a hybridized analysis for determining if or
when a Rule 59(e) motion is subject to the restrictions of AEDPA.9  In
Rishor, convict-petitioner Kirk Rishor filed for habeas corpus relief
from his state conviction, which the United States District Court for
the Western District of Washington subsequently dismissed.10  Rishor
promptly filed a Rule 59(e) motion requesting that the court recon-
sider its decision.11  The court granted the motion, and the State then
appealed, arguing that Rishor’s Rule 59(e) motion was a second or suc-
cessive habeas corpus petition under AEDPA and thus statutorily
barred from review by the district court.12  Upon review, the Ninth
Circuit held that Rishor’s Rule 59(e) motion was not a second or suc-
cessive petition under AEDPA and that the restrictions of AEDPA
only apply to Rule 59(e) motions when those motions raise a new claim
for habeas relief.13

This Note will first review the facts and holding of Rishor.14  This
Note will then briefly discuss the history of the writ of habeas corpus
and how it has been infused into the United States Constitution and
the laws of the United States.15  This Note will also briefly discuss
Rules 59(e) and 60(b) of the Federal Rules of Civil Procedure.16  This
Note will then discuss the United States Supreme Court’s decision in
Gonzalez and how that decision relates to post-judgment motions
made in the habeas context.17  Next, this Note will discuss the ap-
proach taken by the United States Court of Appeals for the Eighth
Circuit in determining when a Rule 59(e) motion is subject to the re-

7. Compare Williams, 602 F.3d at 305 (holding that Rule 59(e) motions are sub-
ject to the restrictions of AEDPA when they meet the criteria set out in Gonzalez),
Ward, 577 F.3d at 935 (concluding that the Rule 59(e) motion was improper because it
amounted to a second habeas corpus petition), and Pedraza, 466 F.3d at 935 (denying
petitioner’s Rule 59(e) motion because the motion was subject to the restrictions of
AEDPA), with Blystone, 664 F.3d at 415 (holding that Rule 59(e) motions are not a
second or successive habeas corpus petition), Howard, 533 F.3d at 475 (holding that
Rule 59(e) motions are not subject to the limitations of AEDPA), and Curry, 307 F.3d at
666 (reasoning that Rule 59(e) motions are not subject to the limitations of AEDPA).

8. 822 F.3d 482 (9th Cir. 2016).
9. Rishor, 822 F.3d at 492.

10. Id. at 488.
11. Id. at 488-89.
12. Id. at 489.
13. Id. at 492.
14. See infra notes 22-74 and accompanying text.
15. See infra notes 75-116 and accompanying text.
16. See infra notes 117-127 and accompanying text.
17. See infra notes 128-158 and accompanying text.
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strictions of AEDPA.18  Then, this Note will discuss how the United
States Court of Appeals for the Third Circuit approached the issue of
whether a Rule 59(e) motion is subject to the restrictions of AEDPA.19

This Note will then demonstrate why the Ninth Circuit’s approach in
Rishor was erroneous in light of the holding in Gonzalez and also the
plain language of the AEDPA statutes.20  Finally, this Note will con-
clude that, in Rishor, the Ninth Circuit improperly applied the analy-
sis used by the United States Supreme Court in Gonzalez to determine
when a post-judgment motion is subject to the restrictions of
AEDPA.21

II. FACTS AND HOLDING

In Rishor v. Ferguson,22 the United States Court of Appeal for the
Ninth Circuit considered whether a Rule 59(e) motion is considered a
second or successive habeas corpus petition subject to the restrictions
of AEDPA.23  In May 2004, the Superior Court of Whatcom County,
Washington, oversaw Kirk Rishor’s trial on four different criminal
charges.24  Those charges included one count of first-degree assault,
two counts of second-degree assault, and one count of first-degree un-
lawful possession of a firearm.25  In a pretrial hearing, Rishor re-
quested that the court allow him to represent himself pro se.26  Rishor
disregarded the warnings of the trial judge in his pretrial hearing and
proceeded to represent himself.27

At the conclusion of the trial, the jury acquitted Rishor of both
second-degree assault charges.28  The jury impliedly acquitted Rishor
of the first-degree assault charge when it found Rishor guilty instead
for the lesser included offense of second-degree assault.29  Further,

18. See infra notes 159-182 and accompanying text.
19. See infra notes 183-223 and accompanying text.
20. See infra notes 224-285 and accompanying text.
21. See infra notes 286-295 and accompanying text.
22. 822 F.3d 482 (9th Cir. 2016).
23. Rishor v. Ferguson, 822 F.3d 482, 492 (9th Cir. 2016).
24. Rishor, 822 F.3d at 487.
25. Id. at 486.
26. Id.
27. Id. at 487.  Judge Mura of the Whatcom County Superior Court gave stern

warnings to Rishor during his Faretta hearing regarding his request to proceed pro se,
saying, “[a]s a practical matter the court might as well sign an order sending you to
prison without possibility of parole right now because you’re going to screw your case
up; do you understand that?” Id. See also Faretta v. California, 422 U.S. 806, 835 (1975)
(ruling that a trial court must provide a hearing that ensures that a defendant who
chooses to proceed pro se in his trial is doing so knowingly, intelligently, and is aware of
the risks involved in pro se representation).

28. Rishor, 822 F.3d at 487.
29. See id. (explaining Rishor was not actually acquitted of the first-degree assault

charge in its totality, but rather impliedly acquitted of the first-degree assault by de-
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the jury found Rishor guilty of the unlawful possession of a firearm.30

Ultimately, the court sentenced Rishor to serve 115 months in prison
as a result of his convictions.31

Following his sentencing, Rishor began the direct review process
of appeal, where his second-degree assault conviction was reversed on
account of erroneous jury instructions.32  The Washington Court of
Appeals ordered that Rishor’s case be remanded to the trial court for a
new trial on the same charge of second-degree assault.33  In November
2006, Rishor appeared at the trial court for his pretrial hearing and
requested that he once again proceed pro se but requested standby
counsel for the purpose of filing motions.34  The trial judge instructed
Rishor to draft a motion appointing his standby counsel, and Rishor
did so accordingly.35

On remand, the State of Washington amended the charges from
second-degree assault back up to first-degree assault while armed
with a deadly weapon.36  On January 8, 2007, the State of Washington
amended its charges against Rishor again.37  The amended charges
against Rishor were filed as second-degree assault, this time without a
firearm.38  On the same day that the amended charges were filed,
Rishor pled guilty to the lesser charge of second-degree assault with-
out a firearm.39

Following his guilty plea, Rishor appealed with the assistance of
counsel.40 The Washington Court of Appeals affirmed Rishor’s judg-

fault because the jury found him guilty of the lesser included offense of second-degree
assault).  Because Rishor’s charge of first-degree assault was dropped to the lesser in-
cluded offense of second-degree assault, Rishor was technically acquitted of the greater
charge and convicted of the lesser charge by the jury. Id.

30. Id.
31. See id. (ordering Rishor to serve a sentence running concurrently, which in-

cluded thirty-six months for the enhanced charge of assault while in possession of a
firearm and 102 months for the unlawful possession of a firearm).

32. Id.
33. Id.
34. Id.  Rishor chose to take the assistance of standby counsel in this proceeding

because of the difficulty associated with filing motions while being incarcerated. Id.
35. See id. (explaining that the trial judge appointed to Rishor’s second trial was

the same Judge Mura that had been appointed to Rishor’s original trial and the same
judge that had explained to Rishor in detail the dangers of pro se representation).
There is no indication that Judge Mura warned Rishor of the dangers of pro se represen-
tation in his second trial. Id.

36. Id.  Rishor was charged with first-degree assault while armed with a deadly
weapon in his first trial, triggering a possible double jeopardy issue. Id. at 487-88.

37. Id. at 487.
38. Id.
39. Id.  Rishor was sentenced to serve an eighty-four-month sentence of imprison-

ment to run concurrently with his 102-month sentence for unlawful possession of a fire-
arm. Id at 488.

40. Id.
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ment and sentence.41  Rishor declined to seek any further review from
the Washington Supreme Court, and Rishor’s series of direct appeals
ended.42

Following his direct appeals, Rishor began the collateral review
process of habeas corpus at the state level.43  Rishor pled for state
habeas relief on three grounds.44  First, Rishor argued that he was not
formally arraigned when his case was remanded to the trial court.45

Then, Rishor argued that he was coerced into pleading guilty, and the
State had erred by not providing him with a pretrial hearing to make
him aware of the dangers associated with pro se representation; there-
fore, he had not effectively waived his right to counsel prior to his sec-
ond trial.46  Both the Washington Court of Appeals and the
Washington Supreme Court rejected Rishor’s allegations, and his
state habeas petitions were brought to an end.47

Following his state habeas proceedings, Rishor filed a federal
habeas corpus petition in the United States District Court for the
Western District of Washington.48  Rishor raised four issues in his
habeas corpus petition.49  Rishor alleged that he had not received no-
tice of the charges against him, he was not properly arraigned, he had
not effectively waived his right to counsel for his second trial, and that
the state had violated the double jeopardy rule.50  The district court

41. Id.
42. Id. See also O’Sullivan v. Boerckel, 526 U.S. 838, 844 (1999) (“Section 2254(c)

requires only that state prisoners give state courts a fair opportunity to act on their
claims.”).  In other words, it is only necessary for a habeas petitioner to appeal his or her
underlying claim once; he or she does not have to push the claim all the way up to the
state supreme court for the claim to be exhausted and, thus, primed for federal habeas
review. O’Sullivan, 526 U.S. at 844 (explaining the requirements of claim exhaustion
and stating that “a prisoner does not have to ask the state for collateral relief, based on
the same evidence and issues already decided by direct review”).

43. Rishor, 822 F.3d at 487.  Collateral review in the State of Washington is known
as a “personal restraint petition” (“PRP”) and serves as the state level equivalent of a
federal habeas corpus petition. Id.

44. Id.
45. Id.
46. Id.  Rishor’s allegation that he had not effectively waived his right to counsel

was rooted in the fact that Judge Mura failed to provide him with a Faretta hearing for
his second trial. Id. at 488.

47. Id. at 487. See also 28 U.S.C. § 2254(b)(1)(A) (requiring that all petitioners who
seek federal habeas corpus relief first exhaust all habeas corpus relief that is available
to them at the state level).

48. Rishor, 822 F.3d at 488. See also 28 U.S.C. § 2254 (permitting a petitioner who
is being held in custody at the state level to file a habeas corpus petition in federal
court).

49. Rishor, 822 F.3d at 488.
50. Id.  Rishor alleged that the state violated double jeopardy when it charged him

with first-degree assault after the jury impliedly acquitted him of first-degree assault in
his first trial, finding him guilty of the lesser-included offense of second-degree assault.
Id.
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dismissed Rishor’s habeas corpus claim with prejudice and subse-
quently entered a judgment against him.51

Rishor promptly filed a Rule 59(e) motion and requested that the
district court reconsider his habeas application.52  More specifically,
Rishor requested that the district court consider, for a second time, if
he was entitled to habeas relief because the State failed to hold a pre-
trial hearing putting him on notice of the dangers associated with pro
se representation and that he had not effectively waived his right to
counsel in his second trial.53  Further, Rishor’s Rule 59(e) motion re-
quested that the district court reconsider if double jeopardy principles
were violated when the State recharged him with first-degree assault
after he had been impliedly acquitted of that same charge in his first
trial.54

In December 2014, the same district court that had previously de-
nied Rishor’s habeas corpus petition vacated its prior decision and
held that Rishor was entitled to habeas relief.55  The district court
held that Rishor was entitled to relief based on both his double jeop-
ardy claim and his waiver-of-counsel claim.56  The State filed a timely
appeal on the grounds that the district court did not have jurisdiction
to review Rishor’s Rule 59(e) motion due to AEDPA’s restrictions
against second or successive petitions.57

Upon appeal, the Ninth Circuit held that Rishor’s Rule 59(e) mo-
tion was not a second or successive habeas corpus petition.58  In com-
ing to this conclusion, the Ninth Circuit first acknowledged that
AEDPA proscribes second or successive habeas corpus petitions.59

The court explained that second and successive petitions are barred
from review with only two narrow exceptions.60  The first exception
applies when a petitioner is able to show that his or her claim depends

51. Id.
52. Id. at 488-89.
53. Id. at 489.
54. Id. at 489 n.4.  The Ninth Circuit determined that Rishor was entitled to relief

on his double jeopardy and waiver-of-counsel claims because each underlying claim was
meritorious. Id. at 496, 498-99.  The Ninth Circuit explained in a footnote that the dis-
trict court did not consider, or even discuss, if Rishor’s double jeopardy claim was meri-
torious enough to justify habeas relief. Id. at 489 n.4.

55. Id. at 489.  Prior to reviewing the merits of a petitioner’s claim, and determin-
ing if that petitioner is entitled to relief, a court must first ensure that there are no bars
to the petitioner’s claim being reviewed. BRANDON L. GARRETT & LEE KOVARSKY, FED-

ERAL HABEAS CORPUS: EXECUTIVE DETENTION AND POST-CONVICTION LITIGATION 13 (Rob-
ert C. Clark et al. eds., 2013).  Bars to review include a petitioner’s claim not being
exhausted, procedural default, successive petitions, and the statute of limitations. Id.

56. Rishor, 822 F.3d at 489.
57. Id.
58. Id. at 492.
59. Id. at 490.
60. Id.
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on a newly recognized rule of constitutional law that is made retroac-
tive to habeas claims on collateral review by the United States Su-
preme Court.61  The second exception applies when a petitioner is able
to show that his or her claim relies on newly discovered evidence that
could not have been discovered previously through the exercise of due
diligence.62

Then, the Ninth Circuit considered if the United States Supreme
Court’s ruling in Gonzalez v. Crosby,63 where the State argued that
petitioner’s Rule 60(b) motion was subject to the limits of AEDPA, pro-
vided any guidance for determining if Rule 59(e) motions are barred
by AEDPA.64  The Ninth Circuit explained that, according to the hold-
ing in Gonzalez, the Federal Rules of Civil Procedure are applicable to
habeas corpus proceedings unless they are inconsistent with the stat-
utes found in AEDPA.65  Furthermore, the Ninth Circuit conceded
that the United States Supreme Court held in Gonzalez that AEDPA
bars any motion that advances a habeas corpus claim attacking a fed-
eral court’s ruling on the merits.66

The Ninth Circuit then considered the two primary positions
taken by the other circuit courts in determining how the holding from
Gonzalez applied to Rule 59(e) motions.67  First, the Ninth Circuit con-
sidered the approach taken by the United States Courts of Appeal for
the Fifth, Eighth, and Tenth Circuits where those courts held that
Rule 59(e) motions advancing a petitioner’s claim are second or suc-
cessive habeas petitions and therefore barred by AEDPA.68  Then the
Ninth Circuit considered the approach taken by the United States
Courts of Appeal for the Third, Sixth, and Seventh Circuits, where
those courts held that a Rule 59(e) motion is never a second or succes-

61. See id. (paraphrasing 28 U.S.C. § 2244(b)(1)(A) and demonstrating the first ex-
ceptional circumstance that must be in place before a federal judge is permitted to re-
view a second or successive habeas corpus petition).

62. See id. (paraphrasing 28 U.S.C. § 2244(b)(1)(B) and demonstrating the second
exceptional circumstance that must occur before a federal judge is permitted to review a
second or successive habeas corpus petition).

63. 545 U.S. 524 (2005).
64. Rishor, 822 F.3d at 490-91.
65. Id. at 491.
66. See id. at 490 (“AEDPA’s restriction on second or successive habeas petitions

prevent the repeated filing of habeas petitions that attack the prisoner’s underlying
conviction.”).

67. Id. at 491.
68. Id. See also Williams v. Thaler, 602 F.3d 291, 304-05 (5th Cir. 2010) (reasoning

that a district court was without jurisdiction to consider a Rule 59(e) motion due to it
being a second or successive petition under AEDPA and thus barred); Ward v. Norris,
577 F.3d 925, 942-43 (8th Cir. 2009) (explaining that a post judgment motion is second
or successive when it advances a claim already presented to the court); United States v.
Pedraza, 466 F.3d 932, 934 (10th Cir. 2006) (affirming that the district court was correct
in dismissing a petitioner’s Rule 59(e) motion due to the motion being a second or suc-
cessive petition under AEDPA and thus barred from review by the district court).
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sive habeas petition regardless of whether that motion advances a pe-
titioner’s habeas claim.69

The Ninth Circuit ultimately hybridized these approaches and
held that a Rule 59(e) motion should be considered a second or succes-
sive habeas petition only when that motion presents a new claim not
previously adjudicated.70  Further, a Rule 59(e) motion should not be
considered a second or successive habeas petition if that motion calls
for the district court to right an error of law or fact that the district
court’s decision rests upon.71  The court reasoned that applying the
analysis from Gonzalez to Rule 59(e) motions pertaining to previously
adjudicated claims was incorrect because it was unlikely that Con-
gress intended AEDPA to prohibit the reconsideration of just-entered
judgments.72  The court went on to explain that Rule 59(e) motions
are distinct from the Rule 60(b) motion considered in Gonzalez be-
cause Rule 59(e) motions simply suspend the litigation and toll the
time for appeal in order to allow a district court to correct its own
errors; Rule 60(b) motions occur after the time for appeal has expired,
thus starting an entirely new round of litigation.73  The court rea-
soned that a Rule 59(e) motion was neither a collateral attack on a
decision nor a second or successive habeas corpus petition, but rather
just a portion of a petitioner’s complete opportunity to review the law-
fulness of his or her custody.74

69. Id. See also Blystone v. Horn, 664 F.3d 397, 415 (3d Cir. 2011) (holding that a
Rule 59(e) motion can never be considered a second or successive petition in the habeas
context); Howard v. United States, 533 F.3d 472, 476 (6th Cir. 2008) (overturning the
district court’s denial and  concluding that Rule 59(e) motions were not subject to
AEDPA’s restrictions on second or successive petitions); Curry v. United States, 307
F.3d 664, 666 (7th Cir. 2002) (vacating the district court’s denial and instructing the
district court to consider the Rule 59(e) motion despite the limitations set forth in
AEDPA).

70. Rishor, 822 F.3d at 492.
71. Id.
72. Id.  The court quoted the Third Circuit when it explained that “[i]f the holding

of Gonzalez applied to Rule 59(e) motions, it would almost always be effectively impossi-
ble for a district court to correct flaws in its reasoning, even when the problems were
immediately pointed out and could easily be fixed by that court.” Id.  After finding that
Rishor’s Rule 59(e) motion was not a second or successive petition, the Ninth Circuit
went on to consider Rishor’s claim on the merits and ultimately ruled against him. See
id. at 494-501 (analyzing the merits of Rishor’s habeas petition).

73. Id. at 493.
74. Id.
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III. BACKGROUND

A. A BRIEF HISTORY OF THE WRIT OF HABEAS CORPUS, THE

INFUSION OF THE WRIT INTO THE UNITED STATES CONSTITUTION,
AND CURRENT LEGISLATIVE TRENDS TO PREVENT ABUSE

OF THE WRIT

The writ of habeas corpus originated in English common law.75

Darnel’s Case,76 more commonly referred to as the Case of the Five
Knights, is perhaps the most notable of all English common law cases
in the habeas corpus context and the cornerstone of habeas corpus ju-
risprudence.77  In the Case of the Five Knights, King Charles I impris-
oned five wealthy subjects, including Sir Thomas Darnel, after Darnel
and four other noblemen refused to fund King Charles’s unpopular
war campaign in France.78  The five knights promptly filed a writ of
habeas corpus ad subjiciendum et recipiendum, asking for the jailer to
show cause for keeping them in custody.79  The Knights argued that it
was necessary for the jailer to show actual cause for their detention.80

Unfortunately for the five knights, when they were brought in front of
Lord Chief Justice Hyde of the King’s Bench, the court denied the five
knights relief from being held in custody.81  The bench reasoned that
because the knights were being held in custody at King Charles’s dis-
cretion, there was no official cause for their underlying arrest, and
because the five knights had not actually violated a law, there was no
question of the law for the court to consider.82  Thus, there were no
grounds on which the court could release the five knights.83

Parliament passed the Petition of Right of 162884 in response to
the public outrage that followed the Case of the Five Knights.85  The
Petition of Right ordered that no person be held in custody contrary to

75. GARRETT & KOVARSKY, supra note 55, at 13. See also WILLIAM F. DUKER, A CON-

STITUTIONAL HISTORY OF HABEAS CORPUS 62 (1980) (explaining that habeas corpus was
developed as a means for compelling the bench to allow prisoners to make an appear-
ance before the King’s Court).

76. (1627) 3 How. St. Tr. 1 (Eng.).
77. GARRETT & KOVARSKY, supra at 55, at 15.
78. Id.
79. Id. Habeas corpus ad subjiciendum et recipiendum translates to “you may have

the body to undergo and receive.” Id. at 13.
80. Id. at 15.
81. Id.
82. Darnel’s Case, (1627) 3 How. St. Tr. 1, 59 (Eng.)
83. GARRETT & KOVARSKY, supra at 55, at 16.  Garrett and Kovarsky explain that

“in short Five Knights was about whether custody was lawful simply because the Crown
ordered it . . . . Was King Charles above the law?” Id. at 15.

84. Petition of Right of 1628, 3 Car., c. 1, §§ 1-11 (Eng).
85. GARRETT & KOVARSKY, supra at 55, at 15.
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the laws and franchise of the land.86  English judges responded to the
public’s outcry by wording the writ of habeas corpus so as to require
the jailer who held a person in custody to show the cause of that per-
son’s detention and also the cause for their arrest.87  This allowed
courts to keep the King’s abusive imprisonment of his subjects in
check.88  The Habeas Corpus Act of 167989 was the collective legisla-
tive and judicial response to the Case of the Five Knights.90

The Habeas Corpus Act of 1679 was so influential that it was the
statutory prototype used to design the habeas statutes in the original
thirteen American colonies.91  The drafters of the United States Con-
stitution incorporated the habeas corpus common law principles in Ar-
ticle I of the Constitution.92  It should perhaps be noted as a
testament of its importance that the habeas privilege is the one and
only remedy explicitly mentioned in the United States Constitution.93

Yet neither the Constitution nor the committee notes kept from the
Constitutional Convention indicate what that privilege covers or
where the source of that privilege is derived.94  There is no doubt,
however, that granting the privilege was not a matter of contention at
the Constitutional Convention.95  The only indication of a disagree-
ment between the delegates on the subject was that some believed
that the privilege should be inviolable.96

For over a century, the habeas privilege evolved and slowly ex-
panded from a remedy only exercised by petitioners being held in cus-

86. Id. See also Boumediene v. Bush, 553 U.S. 723, 742 (2008) (explaining that the
petition of right was the legislative response to the public’s discontent with the bench’s
decision in the Case of the Five Knights).

87. GARRETT & KOVARSKY, supra at 55, at 16.
88. Id.  In the Case of the Five Knights, the prisoners were being held in custody

and had not broken any official law. Id. at 15.
89. Habeas Corpus Act of 1679, 31 Cha. 2, c. 2 (Eng.).
90. GARRETT & KOVARSKY, supra note 55, at 16-17.  There was so much contention

between Parliament and King Charles I, King Charles dissolved the Parliament as a
response to the Parliament’s passage of the Petition of Right of 1628. Boumediene, 533
U.S. at 742.  When Parliament Reconvened in 1640, it began the long legislative process
of what ultimately became the Habeas Corpus Act of 1679. Id.

91. Boumediene, 533 U.S. at 742. See also GARRETT & KOVARSKY, supra note 55, at
17 (explaining that the Habeas Corpus Act of 1679 was a “landmark achievement in the
advancement of human liberty”).

92. See U.S. CONST. art. I, § 9, cl. 2 (“The Privilege of the Writ of Habeas Corpus
shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety
may require it.”).

93. GARRETT & KOVARSKY, supra note 55, at 18.
94. Id.
95. DUKER, supra note 75, at 129-31.
96. See Francis Paschal, The Constitution and Habeas Corpus, 19 DUKE L.J. 605,

607 (1970) (explaining that the pertinent drafters and committee members of the Con-
stitutional Convention considered the habeas privilege to be inviolable in light of the
belief that no person should be held in custody contrary to the laws and franchise of the
land).
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tody under federal authority to one available to petitioners held in
custody under State authority.97  In 1953, the United States Supreme
Court heard Brown v. Allen,98 where petitioner Brown appealed to the
federal courts for habeas corpus relief from his State conviction.99  In
Brown, a young African-American man was convicted of rape and sub-
sequently sentenced to death by execution in the State of North Caro-
lina.100  Brown claimed that the prosecution had garnered a coerced
confession from him and systematically organized a grand jury devoid
of other African Americans in violation of his Fifth and Fourteenth
Amendment rights.101  The United States Supreme Court granted cer-
tiorari to determine if errors in state criminal procedures were cogni-
zable in federal courts through federal habeas corpus review.102  The
United States Supreme Court answered that question in the affirma-
tive, and as a result, federal filings of habeas corpus claims by state
prisoners increased drastically.103

When the United States Supreme Court heard Brown, there were
fewer than one thousand federal habeas corpus filings made by state
prisoners each year.104  By the year of 1996, there were approximately
twenty thousand federal habeas corpus filings made by state prisoners
each year.105  With so many federal habeas corpus petitions being
made by state prisoners each year, Congress became particularly con-
cerned with the writ of habeas corpus being abused by state prison-
ers.106  In response to this concern, Congress passed the Antiterrorism
and Effective Death Penalty Act of 1996, more commonly known as
AEDPA.107  AEDPA codifies the doctrinal defense of abuse of the writ
used by the states in a habeas corpus proceeding and provides that the

97. GARRETT & KOVARSKY, supra note 55, at 99.
98. 344 U.S. 443 (1953).
99. See generally Brown v. Allen, 344 U.S. 443 (1953) (reviewing the conviction of

state prisoner Brown).
100. Brown, 344 U.S. at 466.
101. Id. at 466-69.  Brown contended that there were essentially five factors show-

ing evidence of his coercion to confess, including: (1) he was an illiterate person; (2) he
was not charged until five days after his arrest; (3) he did not receive his preliminary
hearing following his arrest until eighteen days later; (4) during his detention the State
provided no counsel to him; and (5) the alleged confessions were obtained before the
appointment of counsel and preliminary hearing. Id. at 475-76.  The Court did make
note, however, that there was no physical coercion. Id. at 476.

102. See id. at 443 (stating the purpose for granting certiorari).
103. GARRETT & KOVARSKY, supra note 55, at 99.
104. Id. at 135.
105. Id.
106. Id. at 73.  Congress’s concern with the habeas writ being abused was rooted in

the idea that petitioners having unfettered access to habeas review would promulgate
meritless habeas claims and thus continue to overwhelm the judiciary; therefore, Con-
gress passed AEDPA. Id.

107. Id.
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habeas petitioner is abusing the writ by making a new claim for the
first time in a second or successive petition.108

The provision of AEDPA most germane to this writing is 28
U.S.C. § 2244(b), Finality of Determination.109  This section first bars
any federal judge from reviewing any claim that a state prisoner sub-
mits in a habeas corpus petition to the federal court when he or she
has already submitted that claim in a prior habeas corpus application
to a federal court.110  Then this section proscribes any federal judge
from reviewing any claim that is being presented in any second or suc-
cessive habeas corpus petition by a state petitioner, unless that second
or successive petition meets at least one of two narrow exceptions.111

The first exception states that if the state prisoner’s claim is founded
on new constitutional law that the United States Supreme Court has
enforced retroactively to cases on collateral review and was not previ-
ously available to that state prisoner, the district court may hear the
claim.112  The second exception allows jurisdiction if the state pris-
oner’s claim relies on newly found facts that could not have been pre-
viously found through the use of due diligence.113  Furthermore, the
newly discovered facts must show by clear and convincing evidence
that, when considered with all of the evidence already presented at
the state prisoner’s trial, no reasonable factfinder would have found
the state prisoner guilty.114  When a state prisoner does come forward
with a second or successive petition and alleges that his or her petition
fits within one of the two exceptions, he or she must first appeal to the

108. Id. Garrett and Kovarsky explain that the verbiage “abuse of the writ” can be
misleading because there are instances when a habeas petitioner may not include a
claim in his or her first petition and then subsequently include that claim in a second
petition and do so in good faith. Id.

109. See H.R. REP. NO. 104-518, at 111 (1996) (Conf. Rep.) (stating that AEDPA is
intended to reduce frequency in which the writ of habeas corpus is abused).

110. 28 U.S.C. § 2244(b)(1).  “A Claim presented in a second or successive habeas
corpus application under section 2254 that was presented in a prior application shall be
dismissed.” Id.

111. 28 U.S.C. § 2244(b)(2).  “A claim presented in a second or successive habeas
corpus application under section 2254 that was not presented in a prior application
shall be dismissed . . . .” Id.

112. 28 U.S.C. § 2244(b)(2)(A).  This exception to the successive petition rule exists
when “the applicant shows that the claim relies on a new rule of constitutional law,
made retroactive to cases on collateral review by the Supreme Court, that was previ-
ously unavailable . . . .” Id.

113. 28 U.S.C. § 2244(b)(2)(B)(i).  This clause provides an exception to a successive
petition exists when “the factual predicate for the claim could not have been discovered
previously through the exercise of due diligence . . . .” Id.

114. 28 U.S.C. § 2244(b)(2)(B)(ii).  The newly discovered evidence must demonstrate
that “the facts underlying the claim, if proven and viewed in light of the evidence as a
whole, would be sufficient to establish by clear and convincing evidence that, but for
constitutional error, no reasonable factfinder would have found the applicant guilty of
the underlying offense.” Id.
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federal circuit court rather than the federal district court.115  If the
circuit court finds that the petitioner’s claim fits within one of the two
narrow exceptions provided in AEDPA for second or successive peti-
tions, then it will allow the claim to be reviewed by the district court;
otherwise, the circuit court will dismiss the petitioner’s claim.116

B. RULE 59(E) MOTION TO ALTER OR AMEND A JUDGMENT, AND RULE

60(B) GROUNDS FOR RELIEF FROM A FINAL JUDGMENT, ORDER, OR

PROCEEDING: THE PURPOSES BEHIND THE RULES

AND THEIR DIFFERENCES

Both Rule 59(e) and Rule 60(b) were drafted by the United States
Supreme Court and are found in the Federal Rules of Civil Proce-
dure.117  Rule 59(e) and Rule 60(b) are post-judgment motions.118

Rule 59(e) of the Federal Rules of Civil Procedure provides that a
party to litigation may motion to alter or amend the judgment of that
litigation so long as that motion is filed within twenty-eight days from
the time the judgment was entered.119  Rule 59(e) motions are typi-
cally used to correct errors of law that a judgment relies on.120  In
other cases, Rule 59(e) motions may be used to correct errors in fact
that a judgment relies on.121  The purpose of Rule 59(e) is to provide
for speedy and final dispositions of litigated matters.122

Rule 60(b) of the Federal Rules of Civil Procedure states that a
party to litigation may be provided relief from a judgment against him

115. 28 U.S.C. § 2244(b)(3)(A).  “Before a second or successive application permitted
by this section is filed in the district court, the applicant shall move in the appropriate
court of appeals for an order authorizing the district court to consider the application.”
Id.

116. Id.
117. See LARRY L. TEPLY, RALPH U. WHITTEN, & DENIS F. MCLAUGHLIN, CIVIL PROCE-

DURE: CASES, TEXT, NOTES, AND PROBLEMS 20 (3d ed. 2013) (explaining that pursuant to
the Rules Enabling Act of 1934, codified as amended at 28 U.S.C. § 2072 (2012), Con-
gress granted the United States Supreme Court the power to prescribe the rules of the
federal judiciary and that those rules would later become known as the Federal Rules of
Civil Procedure).

118. See FED. R. CIV. P. 59(e) (providing the parameters by which a motion to alter
or amend a judgment must be filed); FED. R. CIV. P. 60(b) (providing grounds for relief
from a final judgment); see also FED. R. CIV. P. 81(a)(4) (“These rules [referring to the
Federal Rules of Civil Procedure] apply to proceeding for habeas corpus . . . .”); Gonzalez
v. Crosby, 545 U.S. 524, 529 (2005) (“Rule 60(b), like the rest of the Rules of Civil Proce-
dure, applies in habeas corpus proceedings under 28 U.S.C. § 2254 only to the extent
that [it is] not inconsistent with applicable federal statutory provisions and rules.”).

119. FED. R. CIV. P. 59(e).  “A motion to alter or amend a judgment must be filed no
later than 28 days after the entry of the judgment.” Id.

120. See TEPLY, WHITTEN & MCLAUGHLIN, supra note 117, at 1013 (explaining that,
in some circumstances, an error in law may be the result of an intervening change in
the law most material to the litigation).

121. See id. (explaining that Rule 59(e) also serves to protect litigants against mani-
fest injustice that may occur when the court is mistaken as to the facts of the case).

122. Browder v. Dir., Dep’t of Corr. of Ill., 434 U.S. 257, 271 (1978).
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or her, by motion and under just terms, when there has been a mis-
take, newly discovered evidence, fraud, or any other reason that may
justify relief.123 Rule 60(b) was designed to allow courts to reach the
desirable legal objective when ruling on the merits of a case.124  The
purpose of Rule 60(b) is to correct mistakes arising out of special cir-
cumstances.125  The primary distinction between a Rule 59(e) motion
and a Rule 60(b) motion is that a Rule 60(b) motion is a device used to
ask a court to reconsider, while a Rule 59(e) motion is a device to
restart or cause new litigation.126  While these rules are distinct in
some respects, they are both post-judgment motions and are still sub-
ject to the limitations of other federal statutes such as AEDPA.127

C. GONZALEZ V. CROSBY: THE UNITED STATES SUPREME COURT

HELD THAT ANY MOTION THAT ADVANCES A CLAIM IN THE

HABEAS CORPUS CONTEXT IS SUBJECT TO THE

RESTRICTIONS OF AEDPA

In Gonzalez v. Crosby,128 the United States Supreme Court held
that a Rule 60(b) motion filed subsequently to a petition for habeas
corpus relief is considered a second or successive petition when that
petition asserts or reasserts claims of errors in the petitioner’s state
conviction.129  In Gonzalez, convict-petitioner Gonzalez sued for
habeas corpus relief from his state conviction in Florida, claiming that
he had not entered his guilty plea in his original trial knowingly and
voluntarily.130  The United States District Court for the Southern Dis-
trict of Florida dismissed Gonzalez’s habeas corpus petition reasoning
that the petition was statutorily time-barred and could not be re-

123. FED. R. CIV. P. 60(b).
124. Patapoff v. Vollstedt’s, Inc., 267 F.2d 863, 865 (9th Cir. 1959).
125. See Russell v. Delco Remy, 51 F.3d 746, 749 (7th Cir. 1995) (explaining that the

special circumstances that may give rise to a litigant justly filing a Rule 60(b) motion
are listed in the rule itself and include mistake by the court, inadvertence, surprise,
excusable neglect, newly discovered evidence that could not have otherwise discovered
through due diligence, fraud, misrepresentation, misconduct by opposing part, a void
judgment, or any other reason that justifies relief).

126. United States v. Fiorelli, 337 F.3d 282, 288 (3d Cir. 2003).  “Rule 60(b) provides
six bases for reconsideration, including ‘mistake, inadvertence, surprise, or excusable
neglect.’ ” Fiorelli, 337 F.3d at 288.  “A motion under Rule 59(e) is a ‘device to relitigate
the original issue’ decided by the district court, and used to allege legal error.” Id.

127. FED. R. CIV. P. 81(a)(4). See Barnett v. Roper, 541 F.3d 804, 807 (8th Cir. 2008)
(explaining that habeas corpus proceedings are governed by the Federal Rules of Civil
Procedure).

128. 545 U.S. 524 (2005).
129. Gonzalez v. Crosby, 545 U.S. 524, 538 (2005).
130. Gonzalez, 545 U.S. at 526-27. See also Brady v. United States, 397 U.S. 742,

758 (1970) (noting that a guilty plea was valid because it was made knowingly and
voluntarily).
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viewed.131  The district court concluded that AEDPA only tolls the
one-year statute of limitations when a habeas corpus petition is prop-
erly and timely submitted.132  According to the district court, Gonza-
lez’s petition was untimely and, as a result, improperly submitted;
thus, there had been no tolling of the statute of limitations that would
allow the district court to review his petition.133

Gonzalez then appealed to the United Stated Court of Appeals for
the Eleventh Circuit, and the Eleventh Circuit denied Gonzalez his
certificate of appealability.134  Gonzalez then filed a Rule 60(b) motion
with the district court requesting that the district court alter or
amend its prior decision concerning Gonzalez’s habeas corpus peti-
tion.135  Gonzalez’s Rule 60(b) motion relied on a United States Su-
preme Court ruling made five years prior to his habeas petition that
held an application for post-conviction relief can be properly filed even
if it has been dismissed and procedurally barred.136  The district court
denied Gonzalez’s Rule 60(b) motion.137  Gonzalez once again ap-
pealed to the Eleventh Circuit.138  Ultimately, in an en banc decision,
the Eleventh Circuit held that the district court was barred from re-
viewing Gonzalez’s Rule 60(b) motion pursuant to the restrictions of
AEDPA.139  The Eleventh Circuit reasoned that any post-judgment

131. Id. at 527. See also 28 U.S.C. § 2244(d) (proscribing any applications for the
writ of habeas corpus beyond one year after a judgment has been entered by a state
court).

132. Gonzalez, 545 U.S. at 527. See also 28 U.S.C. § 2244(d)(2) (tolling the amount of
time applied toward the statute of limitations while the claim is pending).

133. Gonzalez, 545 U.S. at 527.
134. Id.  Pursuant to AEDPA restrictions, a petitioner is required to first apply to

the appropriate court of appeals when making a second or successive petition. 28 U.S.C.
§ 2244(b)(3).  If the court of appeals finds that the petitioner’s second or successive claim
is meritorious the petitioner will be granted a certificate of appealablity and, therefore,
granted permission to appear before the federal district court to present his second or
successive petition. Id.

135. Gonzalez, 545 U.S. at 527.  Gonzalez’s Rule 60(b) motion was filed as a device
seeking extraordinary relief. Id. See also FED. R. CIV. P. 60(b) (providing the specific
circumstances that warrant the use of the motion).

136. Gonzalez, 545 U.S. at 527.  Subsequent to Gonzalez’s original petition for
habeas corpus relief to the district court, the United States Supreme Court held in Ar-
tuz v. Bennett, 531 U.S. 4, 10 (2000), that an application for post-conviction relief on the
state level can be properly filed even if the state court dismisses the petition as proce-
durally barred. Gonzalez, 545 U.S. at 527 (citation omitted).

137. Gonzalez, 545 U.S. at 527.  Rule 60(b), a catch all rule, authorizes post-judg-
ment relief for “any . . . reason that justifies relief.” FED. R. CIV. P. 60(b)(6).

138. Gonzales, 545 U.S. at 528.
139. Id. See also 28 U.S.C. § 2244(b)(1) (requiring the court to dismiss any habeas

corpus application that has already been presented in a prior application).
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motion under Rule 60(b) is a second or successive habeas corpus
petition.140

Gonzalez then appealed to the United States Supreme Court,
which granted certiorari to determine if a Rule 60(b) motion is subject
to the restrictions of AEDPA.141  The Court held that in this particu-
lar case, Gonzalez’s Rule 60(b) motion was not barred by AEDPA as a
second or successive petition.142  The Court reasoned that a Rule 60(b)
motion is a second or successive habeas petition when that motion ad-
vances a petitioner’s claim by attacking the trial court’s decision on
the merits.143  The Court explained that Gonzalez’s Rule 60(b) motion
did not advance a claim that attacked the substance of the district
court’s decision on the merits, but rather attacked a defect in the
habeas proceeding itself.144  Because Gonzalez’s Rule 60(b) motion did
not reassert the claim he made to the district court, the Court held
that Gonzalez’s Rule 60(b) motion should not be considered a second
or successive petition.145

To determine if a Rule 60(b) motion is barred as a second or suc-
cessive petition under AEDPA, the Court set out to define claim as it
is used in the habeas corpus context.146  The Court explained that a
claim, when used in the habeas corpus context, is any asserted federal
basis for habeas relief from a prior judgment of conviction.147  The
Court further clarified that a motion can also be a claim when a peti-
tioner utilizes that motion to attack a previous decision made by a
federal court on the merits.148

Next, the Court described the proper analysis used to determine if
a motion, or a claim, is second or successive and thus proscribed by

140. Gonzalez, 545 U.S. at 528.  The Eleventh Circuit noted that a Rule 60(b) motion
is not barred from review by the district court under AEDPA when the movant alleges
fraud upon the court. Id.

141. Id. at 530.
142. Id. at 538.
143. Id. at 532.  The Court explained its definition of a claim as follows:

A motion can also be said to bring a ‘claim’ if it attacks the federal court’s previ-
ous resolution on the merits, since alleging that the court erred in denying
habeas relief on the merits is effectively indistinguishable from alleging that
the movant is, under the substantive provisions of the statutes, entitled to
habeas relief.

Id at 532-33.
144. Id. at 532.  The Court explained that because Gonzalez’s Rule 60(b) motion at-

tacked the district court’s ruling on the AEDPA statute of limitations and not the rea-
soning of the district court, his motion was an attack on the integrity of the process he
received, not an attack on the court’s decision, and therefore not a second or successive
petition. Id.

145. Id. at 538.
146. Id. at 530.
147. Id.  “[A] ‘claim’ as used in § 2244(b) is an asserted federal basis for relief from a

state court’s judgment of conviction.” Id.
148. Id. at 532.
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AEDPA.149  The Court explained that if a motion, or a claim, has been
presented in a prior application, then that claim must be dismissed.150

If the motion or claim was not included in the applicant’s prior appli-
cation, it must also be dismissed unless that motion or claim fits
within at least one of the two narrow exceptions provided for in
AEDPA.151

The Court ruled that Gonzalez’s Rule 60(b) motion was not a
claim in the habeas corpus context and thus not subject to the restric-
tions of AEDPA.152  The Court reasoned that Rule 60(b) motions, as do
all of the Federal Rules of Civil Procedure, apply in habeas corpus pro-
ceedings, but only to the extent that they are not contrary to applica-
ble federal statutes.153  Gonzalez’s Rule 60(b) motion was not a claim
in the habeas corpus context because it hinged on the premise that a
petition for state post-conviction relief can be properly filed even if the
petition had been dismissed as procedurally barred.154  Gonzalez’s
Rule 60(b) motion did not allege that the district court denied his mo-
tion on the merits or substance, but rather that there was a defect in
the integrity of the district court proceedings.155  Therefore, Gonza-
lez’s Rule 60(b) motion was not a claim in the habeas corpus context,
not contrary to any federal statute, and thus not proscribed by the
restrictions of AEDPA.156

149. Id. at 530.
150. Id. at 529-30. See also 28 U.S.C. § 2244(b)(1) (requiring the court to dismiss any

habeas corpus application that has already been presented in a prior application).
151. Gonzalez, 545 U.S. at 530.  28 U.S.C. § 2244 provides:

(b)(2) A claim presented in a second or successive habeas corpus application
under section 2254 that was not presented in a prior application shall be dis-
missed unless— (A) the applicant shows that the claim relies on a new rule of
constitutional law, made retroactive to cases on collateral review by the Su-
preme Court, that was previously unavailable; or (B)(i) the factual predicate for
the claim could not have been discovered previously through the exercise of due
diligence; and (ii) the facts underlying the claim, if proven and viewed in light
of the evidence as a whole, would be sufficient to establish by clear and convinc-
ing evidence that, but for constitutional error, no reasonable factfinder would
have found the applicant guilty of the underlying offense.

28 U.S.C. § 2244.
152. Gonzalez, 545 U.S. at 535-36.
153. Id. at 529.
154. Id. at 527. See Artuz, 531 U.S. at 10 (holding that even though a state court

dismisses a petitioner’s application for state post-conviction relief as procedurally
barred, a habeas petition may still be properly filed).

155. Gonzalez, 645 U.S. at 535.  Because Gonzalez had not attempted to advance his
original underlying claim of constitutional error alleging that he had not knowingly and
voluntarily entered his guilty plea at his original trial, but rather Gonzalez’s Rule 60(b)
motion moved for relief questioning an error in the district court’s proceedings, it was
not a claim that advanced an attack on the district court’s decision based on the merits.
Id.

156. Id. at 535-36.  The structure of Gonzalez’s individual Rule 60(b) motion was not
a second or successive petition. Id.  That is not to say that a Rule 60(b) motion could not
be a second or successive petition according to the Gonzalez Court. See id. at 532 (“[A]
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D. WARD V. NORRIS: THE EIGHTH CIRCUIT CONCLUDED THAT WHEN A

RULE 59(E) MOTION SEEKS TO HAVE THE MERITS OF A HABEAS

CORPUS PETITION REVIEWED AND DETERMINED FAVORABLY THAT

MOTION IS A SECOND OR SUCCESSIVE PETITION AND THUS

JURISDICTIONALLY BARRED FROM REVIEW BY

THE DISTRICT COURT

In Ward v. Norris,157 the United States Court of Appeals for the
Eighth Circuit adopted a comparable approach to the ones taken by
the United States Courts of Appeal for the Fourth, Fifth, and Tenth
Circuits when it concluded that Rule 60(b) and Rule 59(e) motions are
subject to AEDPA restrictions on second or successive petitions when
those motions seek the opportunity to have the merits of a habeas
corpus petition reviewed and subsequently determined favorably.158

In Ward, convict-petitioner Ward sued for federal habeas corpus relief
from his state conviction in Arkansas claiming that his trial counsel
had provided constitutionally ineffective assistance.159  The United
States District Court for the Eastern District of Arkansas denied
Ward relief.160  The district court reasoned that Ward had failed to
meet the burdens placed on him by AEDPA and failed to show he suf-
fered any prejudice as a result of the alleged ineffective assistance of
counsel.161

Ward then appealed to the Eighth Circuit, again claiming that he
had received ineffective assistance of counsel at his trial.162  Prior to
the Eighth Circuit’s hearing that considered Ward’s appeal, Ward
filed a motion for relief under Rule 60(b) and a motion to alter or
amend the judgment  of the district court denying his habeas corpus
relief under Rule 59(e).163  The Eighth Circuit stayed the briefing
schedule for Ward’s appeal and held the proceedings in abeyance
pending the district court’s ruling on Ward’s Rule 59(e) and Rule 60(b)

Rule 60(b) motion that seeks to revisit the federal court’s denial on the merits of a claim
for relief should be treated as a successive habeas petition.”).

157. 577 F.3d 925 (8th Cir. 2009).
158. Williams v. Thaler, 602 F.3d 291, 303-05 (5th Cir. 2010); Ward v. Norris, 577

F.3d 925, 935 (8th Cir. 2009); United States v. Pedraza, 466 F.3d 932, 934 (10th Cir.
2006); United States v. Martin, 132 F. App’x 450, 451 (4th Cir. 2005).

159. Ward, 577 F.3d at 930.
160. Id. at 931.
161. See id. (explaining Ward failed to meet his burden under 28 U.S.C. § 2254 be-

cause he had “failed to develop any meaningful argument or provide any substantive
claim to support his assertion that prejudice occurred,” referring to the Prosecutor’s
conduct during his original trial); see also 28 U.S.C. § 2254(e)(1) (establishing the pre-
sumption that a state court’s findings of fact are correct and a habeas corpus petitioner
has the burden of rebutting that presumption by clear and convincing evidence).

162. Ward, 577 F.3d at 931.
163. Id.
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motions.164  The district court denied Ward review of his Rule 60(b)
and Rule 59(e) motions.165  The district court reasoned that Ward’s
Rule 60(b) and Rule 59(e) motions were second or successive habeas
corpus petitions and were barred from review by the district court pur-
suant to AEDPA.166

Ward appealed to the Eighth Circuit once again, this time claim-
ing that his Rule 60(b) and Rule 59(e) motions were not second or suc-
cessive habeas corpus petitions.167  The Eighth Circuit held that
Ward’s Rule 60(b) and Rule 59(e) motions were effectively second or
successive habeas corpus petitions and thus barred from review by the
district court under AEDPA.168  The Eighth Circuit reasoned that
Ward essentially sought to assert or reassert his substantive claim
that he had received ineffective assistance of counsel at his trial by
using Rule 60(b) and Rule 59(e) motions.169

The Eighth Circuit looked to the United States Supreme Court’s
decision in Gonzalez v. Crosby170 to determine what a claim is in the
habeas corpus context under AEDPA.171  The Eighth Circuit noted
that, according to United States Supreme Court precedent, a claim in
the habeas corpus context under AEDPA is any asserted federal basis
for relief from a judgment of conviction or an attack on a court’s deci-
sion on the merits.172  The Eighth Circuit further noted that a Rule
60(b) or Rule 59(e) motion that attacks a defect in the integrity of the
federal habeas corpus proceedings is not a claim in the habeas corpus
context.173  The Eighth Circuit concluded that Ward’s Rule 60(b) and
59(e) motions were claims in the habeas corpus context because each
motion sought to reassert Ward’s attack on the district court’s ruling
on the merits of his ineffective assistance of counsel claim.174

The Eighth Circuit also considered the plain statutory language
of AEDPA.175  The Eighth Circuit explained that under AEDPA, when
a petitioner files a claim already adjudicated in a previous proceeding,
the claim must be dismissed.176  Further, any claim that has not been

164. Id.
165. Id. at 932.
166. Id. See also 28 U.S.C. § 2244(b)(1) (requiring the court to dismiss any habeas

corpus application that has already been presented in a prior application).
167. Ward, 577 F.3d at 932.
168. Id.
169. Id.
170. 545 U.S. 524 (2005).
171. Ward, 577 F.3d at 933.
172. Id.
173. Id.
174. Id. at 935.
175. Id. at 932-33.
176. Id. at 933. See also 28 U.S.C. § 2244(b)(1) (requiring the court to dismiss any

habeas corpus application that has already been presented in a prior application).
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adjudicated must also be dismissed unless that claim depends on of
the two narrow exceptions provided for in AEDPA.177

The Eighth Circuit held that Ward’s Rule 60(b) and 59(e) motions
did not attack a defect in the habeas proceedings and were, in fact,
claims in the habeas corpus context under AEDPA.178  Because Ward
had already asserted in his first habeas petition that he had received
ineffective assistance of counsel at his trial, the Eighth Circuit further
held that his Rule 60(b) and Rule 59(e) motions reasserting the same
claims were essentially second or successive claims.179  The Eighth
Circuit concluded that because these claims had already been asserted
by Ward and subsequently dismissed, they were barred as second or
successive habeas corpus petitions under the restrictions of
AEDPA.180

E. BLYSTONE V. HORN: THE THIRD CIRCUIT HELD THAT RULE 59(E)
MOTIONS ARE PART AND PARCEL OF A SINGLE COLLATERAL

ATTACK ON THE MERITS OF A CONVICTION AND ARE NOT SUBJECT

TO THE JURISDICTIONAL LIMITS IMPOSED BY AEDPA

In Blystone v. Horn,181 the United States Court of Appeals for the
Third Circuit adopted a comparable approach to the United States
Courts of Appeal for the Sixth and Seventh Circuits when it held that
a Rule 59(e) motion to amend or alter a judgment is not, and cannot
be, considered a second or successive petition within the context of
habeas corpus and is therefore not subject to the restrictions of
AEDPA governing second or successive petitions.182  In Blystone, con-
vict-petitioner Blystone sued for federal habeas corpus relief from his
state conviction and death sentence.183  Blystone alleged various con-

177. Ward, 577 F.3d at 933. 28 U.S.C. § 2244 provides:
(b)(2) A claim presented in a second or successive habeas corpus application
under section 2254 that was not presented in a prior application shall be dis-
missed unless— (A) the applicant shows that the claim relies on a new rule of
constitutional law, made retroactive to cases on collateral review by the Su-
preme Court, that was previously unavailable; or (B)(i) the factual predicate for
the claim could not have been discovered previously through the exercise of due
diligence; and (ii) the facts underlying the claim, if proven and viewed in light
of the evidence as a whole, would be sufficient to establish by clear and convinc-
ing evidence that, but for constitutional error, no reasonable factfinder would
have found the applicant guilty of the underlying offense.

28 U.S.C. § 2244.
178. Ward, 577 F.3d at 935.
179. Id.
180. Id.
181. 664 F.3d 397 (3d Cir. 2011).
182. Blystone v. Horn, 664 F.3d 397, 415 (3d Cir. 2011); Howard v. United States,

533 F.3d 472, 475-76 (6th Cir. 2008); Curry v. United States 307 F.3d 664, 665 (7th Cir.
2002).

183. Blystone, 664 F.3d at 409.
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stitutional defects existed in his trial at the state level, but primarily
he alleged that he had received ineffective assistance of counsel.184

The United States District Court for the Western District of Penn-
sylvania granted Blystone relief on his claim pertaining to the sen-
tencing phase of his trial and denied Blystone relief on his guilt-phase
claims.185

Blystone then filed a Rule 59(e) motion in the district court to al-
ter or amend the district court’s decision that denied Blystone habeas
relief on his guilt phase claims.186  Blystone’s Rule 59(e) motion
claimed that Blystone had obtained newly discovered evidence of
prosecutorial misconduct relevant to his guilt-phase habeas corpus
claims.187  Blystone’s Rule 59(e) motion requested the district court
grant Blystone leave to further investigate the alleged prosecutorial
misconduct.188  Further, the Rule 59(e) motion requested that the dis-
trict court allow Blystone to amend his original petition if his investi-
gation was fruitful in producing additional evidence of prosecutorial
misconduct.189  The district court denied Blystone’s Rule 59(e) mo-
tion.190  The district court explained that the newly discovered evi-
dence that Blystone proclaimed to have was available to him six
months prior to his original habeas corpus petition, and he could have
included that evidence in his habeas petition at that time.191  Further-
more, the evidence that Blystone presented to prove prosecutorial mis-
conduct was not substantial enough to outweigh the overwhelming
evidence of his guilt that had been offered in his trial, according to the
district court.192

In addition to Blystone’s appeal, the Commonwealth of Penn-
sylvania cross appealed the district court’s grant of relief regarding

184. Id.
185. Id.
186. Id.  The court explained that Blystone’s original application for habeas corpus

relief included multiple claims, including Blystone’s claim of innocence and claims that
he was subjected to unconstitutional prosecutorial misconduct during his trial. Id.

187. Id.  The phrase “guilt-phase claim” was used by the court referred to the
habeas claim made by Blystone to the district court, where Blystone requested habeas
relief from his conviction pertaining to his underlying offenses of murder, robbery, con-
spiracy to commit murder, and conspiracy to commit robbery where he was found guilty
by the Pennsylvania state trial court. Id.

188. Id. at 410.
189. Id.
190. Id.
191. Id.  Blystone’s allegation that there had been prosecutorial misconduct in his

proceedings at the state level was based on an unrelated decision from October 1, 2004,
decision in the Fayette County Court of Common Pleas, where the court in that case
granted another defendant a new trial because of prosecutorial misconduct by the same
investigators and prosecutor who investigated the alleged crimes committed by Blys-
tone. Id. Blystone’s petition to the district court for his habeas corpus application oc-
curred on March 31, 2005. Id.

192. Id.
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Blystone’s sentencing phase arguing that the district court abused its
discretion because it did not have jurisdiction to review the Rule 59(e)
motion.193  The Third Circuit held that the district court had not
abused its discretion in reviewing Blystone’s Rule 59(e) motion.194

The Third Circuit reasoned that even if a Rule 59(e) motion advances
a claim, as defined in the habeas corpus context, it is not a second or
successive claim because Rule 59(e) motions are part of the original
habeas corpus petition and thus outside of the jurisdictional limita-
tions of AEDPA.195

The Third Circuit began its analysis as the United States Su-
preme Court in Gonzalez v. Crossby,196 and the United States Court of
Appeals for the Eighth Circuit in Ward v. Norris,197 by looking at the
plain language of the AEDPA statutes.198  The Third Circuit noted
that under AEDPA, federal courts act in a gatekeeping capacity by
denying all second or successive habeas corpus petitions that have al-
ready been presented to the district court.199  Further, if a petitioner
presents a new claim not previously adjudicated, the claim must also
be denied unless it falls within one of the two narrow exceptions pro-
vided for in AEDPA.200

Next, the Third Circuit turned to the United States Supreme
Court’s decision in Gonzalez to determine what a claim is in the
habeas corpus context.201  The Third Circuit noted that according to
Gonzalez, when a motion advances a petitioners attack on a court’s
previous decision on the merits, that motion is a claim in the habeas
corpus context.202  The court explained that Blystone’s Rule 59(e) mo-

193. Id. at 411.
194. Id. at 415.
195. Id.
196. 545 U.S. 524 (2005).
197. 577 F.3d 925 (8th Cir. 2009).
198. Blystone, 664 F.3d at 411-12.
199. Id. at 411.
200. Id.  28 U.S.C. § 2244 provides the rules governing successive petitions as

follows:
(b)(2) A claim presented in a second or successive habeas corpus application
under section 2254 that was not presented in a prior application shall be dis-
missed unless— (A) the applicant shows that the claim relies on a new rule of
constitutional law, made retroactive to cases on collateral review by the Su-
preme Court, that was previously unavailable; or (B)(i) the factual predicate for
the claim could not have been discovered previously through the exercise of due
diligence; and (ii) the facts underlying the claim, if proven and viewed in light
of the evidence as a whole, would be sufficient to establish by clear and convinc-
ing evidence that, but for constitutional error, no reasonable factfinder would
have found the applicant guilty of the underlying offense.

28 U.S.C. § 2244.
201. Blystone, 664 F.3d at 412.
202. Id.
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tion did not present any new claims.203  Instead, Blystone’s Rule 59(e)
motion requested permission to seek discovery of new evidence that
would allow him to subsequently add new claims if such evidence was
available.204  Nevertheless, the Third Circuit conceded that Blystone’s
Rule 59(e) motion was a claim in the habeas corpus context because
the motion sought to attack a prior judgment of the federal district
court on the merits.205  Finally, the Third Circuit concluded that be-
cause Blystone’s Rule 59(e) motion advanced a claim, it was undoubt-
edly a habeas corpus petition.206

Instead of ending its analysis by determining that Blystone’s Rule
59(e) motion was a second or successive petition and barred by
AEDPA, the Third Circuit continued its analysis.207  The Third Cir-
cuit noted that the United States Supreme Court in Gonzalez only
considered how a Rule 60(b) motion operated under AEDPA rather
than how a Rule 59(e) motion operated in the habeas corpus con-
text.208  The Third Circuit continued its analysis by comparing the dif-
ferences between a Rule 60(b) motion and a Rule 59(e) motion.209  The
Third Circuit first noted that a Rule 60(b) motion only comes into ef-
fect after a petitioner’s time for appeal has expired.210  Thus, accord-
ing to the Third Circuit, any Rule 60(b) motion that raises a claim
intended to attack the court’s previous decision on the merits must be
a second or successive petition because of when it occurs in the proce-
dural process.211

The Third Circuit then compared how a Rule 59(e) motion oper-
ated in the procedural process.212  The Third Circuit distinguished
Rule 59(e) motions from Rule 60(b) motions by noting that the former

203. Id. at 413.
204. Id.  The Third Circuit quoted the United States Supreme Court, stating, “a mo-

tion ‘seeking leave to present newly discovered evidence in support of a claim previously
decided’ advances a claim and is, therefore, a habeas corpus petition.” Id. (quoting Gon-
zalez v. Crosby, 545 U.S. 524, 531 (2005)).

205. Id.  The court conceded that Blystone’s Rule 59(e) motion was a claim in the
habeas corpus context in light of the United States Supreme Court’s holding in Gonza-
lez, where the Court explained a petitioner is making a second or successive petition
when he or she makes a motion requesting leave to discover new evidence to support a
claim that has already been denied essentially advances a claim and is thus a habeas
corpus petition. Id.

206. Id.
207. Id.
208. Id. But see Gonzalez, 545 U.S. at 529 (“The new habeas restrictions introduced

by AEDPA are made indirectly relevant, however, by the fact that Rule 60(b), like the
rest of the Rules of Civil Procedure, applies in habeas corpus proceedings under 28
U.S.C. § 2254 only ‘to the extent that [it is] not inconsistent with’ applicable federal
statutory provisions and rules.”) (emphasis added).

209. Blystone, 664 F.3d at 413.
210. Id.
211. Id.
212. Id. at 414.
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suspends the finality of a judgment through tolling the time for ap-
peal.213  The Third Circuit explained that a Rule 59(e) motion in the
habeas corpus context was not a collateral attack on the previous
habeas judgment made by the court or a new attack on the original
judgment made at the state level.214  Rather, the Third Circuit rea-
soned that a Rule 59(e) motion was instead part of the petitioner’s
initial opportunity to seek collateral review.215  The court further rea-
soned that it was Congress’s intention for federal district courts to be
able to correct their own errors upon the filing of a Rule 59(e) motion
to alter or amend a judgment.216

Despite the United States Supreme Court holding in Gonzalez,
the Third Circuit held that Rule 59(e) motions were not subject to the
same limitations as Rule 60(b) motions because of the innate procedu-
ral difference between the two motions; therefore, the holding in Gon-
zalez should not apply to Rule 59(e) motions.217  Furthermore,
because the Third Circuit rejected the notion that it was Congress’s
intent for AEDPA to prevent federal district courts from correcting
their own errors when Rule 59(e) motions were filed, the Third Circuit
held that Rule 59(e) motions should not be subject to the jurisdictional
limitations of AEDPA.218  For these reasons, the Third Circuit held
that the district court did not abuse its discretion in reviewing Blys-
tone’s Rule 59(e) motion even though the motion was considered a
claim in the habeas corpus context pursuant to the holding in
Gonzalez.219

213. Id.
214. Id.
215. Id.
216. Id. See also Osterneck v. Ernst & Whinney, 489 U.S. 169, 177 (1989) (explain-

ing that Rule 59(e) motions are important in the avoidance of piecemeal appellate litiga-
tion); Howard v. United States, 533 F.3d 472, 475 (6th Cir. 2008) (explaining that it was
not Congress’s intent for AEDPA to remove a district court’s jurisdiction to repair its
own errors upon the filing of a Rule 59(e) motion by a convict petitioner). But see 28
U.S.C. § 2072 (permitting the United States Supreme Court to prescribe the rules of the
federal judiciary); FED. R. CIV. P. 81(a)(4)(A) (providing that the Federal Rules of Civil
Procedure are applicable to habeas corpus proceedings but only when the rules do not
contradict 28 U.S.C. § 2254).

217. Blystone, 664 F.3d at 415.
218. Id. See Barnett v. Roper, 541 F.3d 804, 807 (8th Cir. 2008) (explaining that

habeas corpus proceedings are governed by the Federal Rules of Civil Procedure); see
also FED. R. CIV. P. 81(a)(4) (explaining that the Federal Rules of Civil Procedure apply
to habeas corpus proceedings); TEPLY, WHITTEN & MCLAUGHLIN, supra note 117, at 20
(explaining that, pursuant to the Rules Enabling Act of 1934, codified as amended at 28
U.S.C. § 2072 (2012), Congress granted the United States Supreme Court the power to
prescribe the rules of the federal judiciary and that those rules would later become
known as the Federal Rules of Civil Procedure).

219. Blystone, 664 F.3d at 415.
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IV. ANALYSIS

In Rishor v. Ferguson,220 the United States Court of Appeals for
the Ninth Circuit failed to correctly apply the analysis used by the
United States Supreme Court in Gonzalez v. Crosby221 to determine if
a post-judgment motion is a second or successive habeas corpus peti-
tion.222  In Rishor, convict-petitioner Rishor filed a Rule 59(e) motion
asking the federal district court to reconsider his case and ultimately
determine if the state trial court erred in not providing him with a
pretrial hearing to ensure that he was proceeding as a pro se litigant
knowingly, intelligently, and was aware of the risks involved in pro se
representation prior to the trial for his underlying offense.223  The
State of Washington appealed the district court’s decision claiming
that Rishor’s Rule 59(e) motion was a second or successive petition
and thus barred by AEDPA.224  The Ninth Circuit declined to apply
the analytical approach used by the United States Supreme Court in
Gonzalez to determine if Rishor’s Rule 59(e) motion was a second or
successive habeas corpus petition.225  Instead, the Ninth Circuit chose
to adopt a hybridized analysis of the approaches taken by the United
States Courts of Appeal for the Fourth, Fifth, Eighth, and Tenth Cir-
cuits combined with the approach taken by the United States Courts
of Appeal for the Third, Sixth, and Seventh Circuits.226  Ultimately,
the Ninth Circuit held that a Rule 59(e) motion, when timely filed,
which asks the district court to consider an already adjudicated
habeas corpus claim on the same grounds that were previously raised,
is not barred by AEDPA as a second or successive habeas corpus
petition.227

First, this Analysis will show that second and or successive
habeas corpus petitions are barred from judicial review under
AEDPA.228  Then, this Analysis will show that post-judgment motions

220. 822 F.3d 482 (9th Cir. 2016).
221. 545 U.S. 524 (2005).
222. Compare Rishor v. Ferguson, 822 F.3d 482, 492 (9th Cir. 2016) (holding that a

post-judgment motion is only subject to the restrictions of AEDPA when that motion
raises a new claim for relief), with Gonzalez v. Crosby, 545 U.S. 524, 538 (2005) (holding
that a Rule 60(b) motion, or any other motion, filed subsequently to a petition for habeas
corpus relief, is considered a second or successive petition when that petition asserts or
reasserts claims of errors in the petitioner’s state conviction).

223. Rishor, 822 F.3d at 488-89. See Faretta v. California, 422 U.S. 806, 834 (1975)
(ruling that a trial court must provide a hearing to ensure that a defendant who chooses
to proceed pro se in his or her trial is doing so knowingly, intelligently, and is aware of
the risks involved in pro se representation).

224. Rishor, 822 F.3d at 489.
225. Id. at 492.
226. Id. at 492-93.
227. Id. at 494.
228. See infra 235-246 and accompanying text.
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advancing a petitioner’s claim for relief are essentially second or suc-
cessive habeas corpus petitions.229  Finally, this Analysis will argue
that the Ninth Circuit erred when it failed to appropriately apply the
analysis used by the United States Supreme Court in Gonzalez for de-
termining when a post-judgment motion is a second or successive
habeas corpus petition.230

A. SECOND OR SUCCESSIVE HABEAS CORPUS PETITIONS ARE BARRED

BY THE ANTITERRORISM AND EFFECTIVE DEATH PENALTY

ACT OF 1996

There are three restrictions on a petitioner’s second or successive
habeas petition contained in 28 U.S.C. § 2244(b)(1)-(3).231  First, a
claim presented in a second or successive petition that has already
been presented in a prior petition must be dismissed.232  Second, any
claim that has not been presented in a prior petition must also be dis-
missed, unless that claim relies on a newly created rule of constitu-
tional law that has been made retroactive to cases on collateral review
or relies on new facts that would show a likely prospect of genuine
innocence.233  Third, before a federal district court is permitted to re-
view a second or successive petition, a federal court of appeals must
first determine that the petition qualifies under the two above restric-
tions.234  Furthermore, Congress noted that 28 U.S.C. § 2244 was in-
tended to curb the abuse of the writ of habeas corpus by limiting
frivolous claims by petitioners and requiring successive claims to un-
dergo a review and approval of the federal court of appeals prior to
review by the federal district court.235

Additionally, the United States Supreme Court has interpreted
AEDPA as barring second and successive petitions.236  The Court has
explained that AEDPA was designed with certain gatekeeping fea-
tures that prevent petitioners from presenting second or successive
habeas corpus petitions.237  The Court in Gonzalez v. Crosby238 ex-
plained in a habeas corpus case, the first step of analysis is to deter-
mine if a petitioner’s claim was presented in a prior habeas

229. See infra 247-257 and accompanying text.
230. See infra 258-285 and accompanying text.
231. 28 U.S.C. § 2244(b).
232. Id. § 2244(b)(1).
233. Id. § 2244(b)(2)(A)-(B)(ii).
234. Id. § 2244(b)(3).
235. H.R. REP. NO. 104-518, at 111 (1996) (Conf. Rep.).
236. See generally Boumediene v. Bush, 553 U.S. 723 (2008) (explaining the history

and policy rationales behind habeas corpus jurisprudence, including Congress’s intent
to prevent the abuse of the writ of habeas corpus by enacting AEDPA).

237. Boumediene, 553 U.S. at 773-74.
238. 545 U.S. 524 (2005).
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application.239  If so, the petitioner’s claim is second or successive and
must be dismissed unless the claim fits within the two narrow excep-
tions enumerated in 28 U.S.C. § 2244(b)(2)(A) or (B).240  The Court’s
decision in Gonzalez left no question that a second or successive peti-
tion is barred under AEDPA in the absence of one of these two narrow
exceptions.241

B. POST-JUDGMENT MOTIONS THAT ADVANCE A PETITIONER’S CLAIM

FOR RELIEF ARE SECOND OR SUCCESSIVE PETITIONS

In Gonzalez v. Crosby,242 the United States Supreme Court pains-
takingly explained when a Rule 60(b) motion is considered to be a sec-
ond or successive habeas petition.243  In Gonzalez, the Court placed
substantial weight on the meaning of a claim in the habeas context.244

The Court elucidated that a claim is the basis for a petitioner’s request
for federal relief when that petitioner is being held in custody subject
to a state court’s conviction.245  The Court further explained that a
motion may also be considered a claim because of the undeniable simi-
larities between post-conviction motions and habeas corpus peti-
tions.246  If a motion attacks the reasoning or merits of a federal
decision, then that motion is itself a claim in the habeas corpus con-

239. See Gonzalez v. Crosby, 545 U.S. 524, 530 (2005) (explaining that this step of
the analysis is necessary because in the event that a petitioner has already presented
his claim to the district court in a prior application, that claim is statutorily barred
according to AEDPA).  The Gonzalez Court provided:

Under § 2244(b), the first step of analysis is to determine whether a claim
presented in a second or successive habeas corpus application was also
presented in a prior application. If so, the claim must be dismissed; if not, the
analysis proceeds to whether the claim satisfies one of the two narrow
exceptions.

Gonzalez, 545 U.S. at 530.
240. Id.
241. Id. at 529-30.  “Under §2244(b), the first step of analysis is to determine

whether a ‘claim presented in second or successive habeas corpus application’ was also
presented in a prior application.” Id. at 530.  “If so the claim must be dismissed . . . .” Id.

242. 545 U.S. 524 (2005).
243. See Gonzalez v. Crosby, 545 U.S. 524, 530-31 (2005) (providing several exam-

ples of when a Rule 60(b) motion is considered a second or successive habeas petition,
including: an assertion of excusable neglect when the petition was filed and a claim of
constitutional error was incidentally omitted; a motion to seek leave to present newly
discovered evidence in support of a claim already denied; and a motion arguing that a
change in substantive law reasonably justifies relief).

244. Gonzalez, 545 U.S. at 530-31. See also id. at 538-39 (Breyer, J., concurring)
(explaining that some misinterpretation may arise from the emphasis the majority
placed on the word “claim”).

245. See id. at 530 (majority opinion).  The Court explained that “[t]hese statutes[,
28 U.S.C. § 2244(b) and 28 U.S.C. § 2254(d),] . . . make clear that a ‘claim’ as used in
§ 2244(b) is an asserted federal basis for relief from a state court’s judgment of convic-
tion.” Id.

246. Id. at 531.  “A habeas petitioner’s filing that seeks vindication for such a claim
is, if not in substance a ‘habeas corpus application,’ at least similar enough that failing
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text.247  If that claim has already been presented in a prior applica-
tion, the district court must dismiss that claim as a second or
successive petition.248

Since the decision in Gonzalez, there has been much contention
between the lower courts as to how that analysis, which only con-
cerned a Rule 60(b) motion, should apply to a Rule 59(e) motion made
by a habeas petitioner.249  This contention is misplaced, however, be-
cause the Court left no room for interpretation.250  The Court explic-
itly stated that all Federal Rules of Civil Procedure apply in the
habeas corpus context so long as they are not inconsistent with
AEDPA.251  This is evidenced by lower court decisions, which found
Rule 59(e) motions to be second or successive habeas petitions when
they attack a federal district court’s ruling on the merits.252

C. RISHOR’S RULE 59(E) MOTION WAS A CLAIM IN THE HABEAS

CORPUS CONTEXT AND THEREFORE THE NINTH CIRCUIT ERRED IN

RULING THAT RISHOR’S RULE 59(E) MOTION WAS NOT BARRED BY

THE RESTRICTIONS OF AEDPA

In Rishor v. Ferguson,253 the United States Court of Appeals for
the Ninth Circuit failed to properly identify when a post-judgment mo-

to subject it to the same requirements would be ‘inconsistent with’ the statute [28
U.S.C. § 2254].” Id.

247. Id. at 532.  The Court explained that motions made by the petitioner that ques-
tion the basis, reasoning, or determination of fact by the district court in its prior deci-
sion are claims in the habeas context. Id.

248. Id. at 530-31.
249. Compare Ward v. Norris, 577 F.3d 925, 935 (8th Cir. 2009) (concluding that

Rule 59(e) motions amount to a second habeas corpus petition because by the very na-
ture of a Rule 59(e) motion attacks a previously adjudicated issue on its merits), with
Blystone v. Horn, 664 F.3d 397, 415 (3d Cir. 2011) (holding that Rule 59(e) motions are
not second or successive habeas corpus petitions because they are part and parcel of the
original habeas petition and therefore not second or successive).

250. Gonzalez, 545 U.S. at 529. The Court stated that “[R]ule 60(b), like the rest of
the Rules of Civil Procedure, applies in habeas corpus proceedings under 28 U.S.C.
§ 2254 only ‘to the extent that it is not inconsistent’ with applicable federal statutory
provisions and rules.” Id.

251. Id.  The Court explained:
The new habeas restrictions introduced by AEDPA are made indirectly rele-
vant, however, by the fact that Rule 60(b), like the rest of the Rules of Civil
Procedure, applies in habeas corpus proceedings under 28 U.S.C. § 2254 only to
the extent that [it is] not inconsistent with applicable federal statutory provi-
sions and rules.

Id.
252. Compare Williams v. Thaler, 602 F.3d 291 (5th Cir. 2010) (holding that Rule

59(e) motions are subject to the restrictions of AEDPA when they meet the criteria set
out in Gonzalez), with Ward, 577 F.3d at 935 (concluding that the Rule 59(e) motion was
improper because it amounted to a second habeas corpus petition), and United States v.
Pedraza, 466 F.3d 932 (10th Cir. 2006) (denying petitioner’s Rule 59(e) motion as a
successive petition because the motion was subject to the restrictions of AEDPA).

253. 822 F.3d 482 (9th Cir. 2016).
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tion is considered a second or successive petition in the habeas corpus
context.254  Instead of applying the same analysis to Rule 59(e) mo-
tions, as the United States Supreme Court did in Gonzalez v.
Crosby255 to a Rule 60(b) motion, the Ninth Circuit chose to hybridize
the approaches taken by the United States Court of Appeals for the
Third Circuit in Blystone v. Horn256 and the United States Court of
Appeals for the Eighth Circuit’s approach in Ward v. Norris,257 creat-
ing a new approach altogether.258

In Rishor, petitioner filed a Rule 59(e) motion requesting that the
district court review its decision to dismiss his habeas corpus applica-
tion on the merits.259  Because Rishor’s Rule 59(e) motion attacked
the reasoning of the district court’s prior decision to dismiss his
habeas corpus application, his Rule 59(e) motion was substantively a
claim.260  Notwithstanding the holding in Gonzalez, the Ninth Circuit
held that a Rule 59(e) motion is considered a second or successive peti-
tion only when that motion raises an entirely new issue that has not
been reviewed in prior proceedings.261  However, if a Rule 59(e) mo-
tion is timely filed and raises the same issue as had been raised in a
prior proceeding, regardless of whether the motion attacks the federal
court’s decision on the merits, the motion should not be interpreted to
be a second or successive habeas petition.262

254. Compare Rishor v. Ferguson, 822 F.3d 482, 492 (9th Cir. 2016) (holding only
when a Rule 59(e) motion raises an entirely new claim is it to be construed as a second
or successive motion under AEDPA, even though allowing the petitioner to make such a
motion may inadvertently permit the petitioner to attack the merits of the federal
court’s decision), with Gonzalez v. Crosby, 545 U.S. 524, 532 (2005) (explaining that
when a habeas petitioner makes a claim or a motion attacking a federal court’s previous
resolution on the merits, that claim or motion is a second or successive claim in the
habeas corpus context under AEDPA).

255. 545 U.S. 524 (2005).
256. 664 F.3d 397 (3d Cir. 2011).
257. 577 F.3d 925 (8th Cir. 2009).
258. Rishor, 822 F.3d at 492.  The Ninth Circuit noted it created its own analysis for

Rule 59(e) motions, stating “[t]he approach we adopt today is, in essence, a hybrid of the
approaches adopted by our sister circuits thus far.” Id.

259. Rishor, 822 F.3d at 488-89.
260. Compare Gonzalez, 545 U.S. at 532 (“A motion can also be said to bring a

‘claim’ if it attacks the federal court’s previous resolution of the claim on the mer-
its . . . .”), with Rishor, 822 F.3d at 488-89 (explaining that Rishor was filing a Rule 59(e)
motion requesting the district court to reconsider its prior resolution on his claim and
state whether he was entitled to habeas relief).

261. Rishor, 822 F.3d at 492. But see 28 U.S.C. §2244(b)(2) (“A claim presented in a
second or successive habeas corpus application under section 2254 that was not
presented in a prior application shall be dismissed . . . .”).

262. Rishor, 822 F.3d at 492. But see 28 U.S.C. § 2244(b)(1) (“A claim presented in a
second or successive habeas corpus application under section 2254 that was presented
in a prior application shall be dismissed.”); Gonzalez, 545 U.S. at 532 (“A motion can
also be said to bring a ‘claim’ if it attacks the federal court’s previous resolution of the
claim on the merits . . . .”).
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The approach taken by the Ninth Circuit is fundamentally incor-
rect in light of both judicial precedent and the plain language of
AEDPA.263  AEDPA clearly bars second or successive petitions.264  If
a petition has been made in a prior habeas corpus application, that
application is second or successive and a district court is required to
dismiss it as such.265  If a petitioner files any post-judgment motion
that advances a claim not previously considered by a federal court,
then that motion is a second or successive claim.266  Rishor previously
presented his claim to the district court, and the court dismissed that
claim.267  Rishor’s Rule 59(e) motion further advanced that claim and
therefore was a per se second or successive petition.268  Because the
Ninth Circuit allowed Rishor’s Rule 59(e) motion to advance a claim
already considered by a federal court, the Ninth Circuit erred in not
finding that the motion was a second or successive petition and thus
barred by AEDPA.269  There is no question that second and/or succes-
sive habeas corpus petitions are statutorily barred under AEDPA.270

Furthermore, precedent in Gonzalez indicates that post-judgment mo-
tions advancing a petitioner’s claim for relief are second or successive
habeas corpus petitions.271  The Ninth Circuit ruled that the district
court did not act outside of its jurisdictional grant when it reviewed

263. Compare Rishor, 822 F.3d at 492 (holding that a post-judgment motion re-
questing the court to reconsider a previously adjudicated habeas corpus petition is not a
second or successive petition subject to the restrictions of AEDPA), with Gonzalez, 545
U.S. at 530-31 (stating any habeas corpus claim previously adjudicated must be dis-
missed as second or successive unless that claim falls within one of two narrow excep-
tions provided in AEDPA), and 28 U.S.C. § 2244(b) (requiring a federal court to dismiss
any habeas corpus application that has already been presented in a prior application).

264. See 28 U.S.C. § 2244(b)(1) (barring second or successive habeas corpus peti-
tions from review by federal court judges).

265. See id. (“A claim presented in a second or successive habeas corpus application
under section 2254 that was presented in a prior application shall be dismissed.”).

266. See Gonzalez, 545 U.S. at 532 (stating any Federal Rule of Civil Procedure mo-
tion that advances a habeas corpus claim is considered a second or successive claim,
thus barred from review, unless that motion falls within one of the two provided excep-
tions in AEDPA).

267. Rishor, 822 F.3d at 492.
268. Cf. Gonzalez, 545 U.S. at 532 (reasoning any post-judgment motion that ad-

vances a previously adjudicated habeas corpus claim is considered a second or succes-
sive claim, thus barred from judicial review).

269. Compare Rishor, 822 F.3d at 492 (permitting the federal district court’s deci-
sion to allow Rishor to present a Rule 59(e) motion, even though the motion advanced a
habeas claim that had already been presented to a federal court), with Gonzalez, 545
U.S. at 530-32 (explaining that when a post-judgment motion attacks a federal court’s
previous resolution, that motion is a second or successive claim in the habeas context
and thus barred by AEDPA).

270. See 28 U.S.C. § 2244(b) (prohibiting federal judges from reviewing second or
successive habeas corpus petitions made by state prisoners).

271. Gonzalez, 545 U.S. at 532.  “[A] ‘claim’ as used in § 2244(b) is an asserted fed-
eral basis for relief from a state court’s judgment of conviction.” Id. at 530.
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Rishor’s Rule 59(e) motion.272  Thus, the Ninth Circuit failed to accu-
rately follow the plain language of AEDPA and Court precedent set
out in Gonzalez when it allowed Rishor to present a motion that ad-
vanced a habeas corpus claim attacking the district court’s previous
ruling on the merits.273

V. CONCLUSION

In Rishor v. Ferguson,274 the United States Court of Appeals for
the Ninth Circuit held that a Rule 59(e) motion should be considered a
second or successive habeas petition only when that motion presents a
new claim not previously adjudicated.275  The plain language of
AEDPA and the extensive guidance provided by the United States Su-
preme Court in Gonzalez v. Crosby,276 make clear that second or suc-
cessive habeas claims are statutorily barred from review by federal
courts.277  According to Gonzalez, a post-judgment motion is a second
or successive habeas corpus claim when it attacks the merits of a fed-
eral court’s decision to deny a petitioner habeas corpus relief.278

Therefore, because Rishor filed a Rule 59(e) motion in federal district
court asking the court to reconsider its prior decision, Rishor’s Rule
59(e) motion was a second or successive habeas claim and thus barred
by AEDPA.279

The Ninth Circuit’s approach in Rishor was incorrect, not merely
because it was contrary to the plain statutory language of AEDPA and
the guidance of the United States Supreme Court in Gonzalez, but
also because the Ninth Circuit’s approach was deleterious to the pur-
pose of AEDPA as a whole.  AEDPA was designed to mitigate the
abuse of the writ of habeas corpus by preventing state petitioners from
filing multiple and, in some cases, frivolous habeas corpus petitions.
The approach taken by the Ninth Circuit allows a habeas corpus peti-
tioner to do just that, as long as the petitioner timely files the post-
judgment motion, and that motion reasserts a claim already presented
to the district court.  This reasoning does not hold water because

272. Rishor, 822 F.3d at 492.
273. Compare id. at 492-93 (applying a new, hybridized approach, which allows

timely filed Rule 59(e) motions that advance petitioners’ habeas corpus claims so long as
those motions were included in a previous habeas petition), with Gonzalez, 545 U.S. at
532 (holding that a post-judgment motion is a second or successive habeas claim when it
advances an attack of the district court’s previous decision on the merits), and 28 U.S.C.
§ 2244(b)(1) (“A claim presented in a second or successive habeas corpus application
under section 2254 that was presented in a prior application shall be dismissed.”).

274. 822 F.3d 482 (9th Cir. 2016).
275. Rishor v. Ferguson, 822 F.3d 482, 492 (9th Cir. 2016).
276. 545 U.S. 524 (2005).
277. See supra notes 235-246 and accompanying text.
278. See supra notes 247-257 and accompanying text.
279. See supra notes 258-285 and accompanying text.
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AEDPA already addresses this issue in 28 U.S.C. § 2244(b)(3).  In 28
U.S.C. § 2244(b)(3) a state prisoner is permitted to file a second or
successive petition, but only if the prisoner files with the appropriate
court of appeals, which will then direct state prisoner’s petition back
to the district court if it is not frivolous.  So long as AEDPA reads as it
does today, federal district courts should apply the same analysis used
by the Court in Gonzalez to Rule 59(e) motions made by habeas corpus
petitioners who have already received judgment on their claim.  When
determining justiciability of a post-judgment motion filed by a state
prisoner, the federal district court should take the approach utilized in
Ward v. Norris,280 dismissing the motion as a second or successive
motion if it attacks a federal district court’s previous decision to deny
habeas corpus relief on the merits because such dismissal is required
by both the plain language of AEDPA and the holding of Gonzalez.

Cory Wilson—’18

280. 577 F.3d 925 (2009).


