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PROPOSITIONS OF LAW 
 

I. The term disability contemplates impairment of earning capacity, not functional 

disability.  Cummings v. Omaha Public Schools, 6 Neb. App. 478, 486, 574 N.W. 

2d 533, 539 (1998).   

II. Bilateral scheduled member injuries arising out of the same accident can be paid 

as a loss of earning power if, in the court’s discretion, the injuries result in at least 

a thirty percent loss of earning power.  Neb. Rev. Stat. 48-121(3). 

III. Apportionment is appropriate when the employee has been compensated for a 

prior whole body injury.  Martinez-Najarro v. IBP, Inc. 12, Neb. App. 504, 678 

NW, 2d 114, (2004). 

IV. To be apportionable, an impairment must have been independent producing 

some degree of disability before an accident and must be continuing to operate 

as a source of disability after the accident.  Jacob v. Columbia Ins. Group, 2 Neb. 

App 374, 491, 511 NW. 2d 211, 221 (1994).   

V. Penalty shall be awarded if an employer fails to pay compensation within 30 days 

of the employee’s notice of disability and (2) no reasonable controversy exists 

regarding the injured employee’s claim for benefits.  Manchester v. Drivers Mgmt. 

278 Neb. 776, 775 N.W. 2d 179 (2009). 

VI. Fifty percent shall be added for waiting time for all delinquent payments after 

thirty days’ notice has been given of disability or after thirty days from the entry of 

a final order, award or judgment of the Nebraska workers’ compensation court…. 

Neb. Rev. Stat. §48-125.      
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VII. If there is a reasonable dispute in law or fact, an employee is not entitled to 

penalty.  Stacy v. Great Lakes Agri Mktg. 276 Neb. 236, 753 N.W. 2d 785 (2008) 

VIII. For the purposes of Neb. Rev. Stat. 48-125, a reasonably controversy exists if 

there is a question of law previously unanswered by the court which must be 

answered to determine a right or liability for disposition of a claim under the 

Nebraska Workers’ compensation Act, or if the properly adduced evidence would 

support reasonable but opposite conclusions by the Nebraska Workers’ 

compensation court.  Mendoza v. Omaha Meat Processors, 225 Neb. 771, 408 

N.W. 2d 280 (1987) 
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STATEMENT OF FACTS 

 

 Halina Picard (hereinafter Appellee) filed two separate Petitions alleging three 

separate injuries arising out of and in the course and scope of her employment with the 

first named Defendant, P& C Group (hereinafter Camaco).  Appellee’s first Petition 

alleged injuries to her low back on September 25, 2014 and September 9, 2015.  (T2)  

Appellee’s second petition alleged bilateral carpal tunnel injuries as a result of repetitive 

work duties on April 24, 2012.  (T10).  The matters were consolidated for trial purposes.  

(T13).  The matter came on for trial on December 4, 2017.   At trial, the parties 

stipulated that the Appellee suffered injury arising out of the course and scope of her 

employment on April 24, 2012 and September 9, 2015 as pled by Appellee.  As an 

aside, the parties agreed at trial that the September 24, 2014 accident to the low back 

was not at issue as the September 9, 2015 low back injury encompassed the disputed 

issues as they relate to the low back, i.e. permanent disability and future medical care.   

The parties also stipulated Appellee suffered bilateral carpal tunnel injuries on April 24, 

2012 and that prior to trial she had been compensated for 10% permanent partial 

disability to the bilateral wrists.   (E39:9)  

 Appellee, a Polish native, was sixty-two years old at the time of trial. (VI 26:11).  

She completed eighth grade plus an additional five years of schooling in Poland, which 

she described as college.  (VI 27:4).  She arrived in the United States in 1982 and 

began working at P& C Group in 1989.  (VI 30:8).  In 2012, the time of the first injury, 

Appellee was working in the Production department inspecting automated welds.  (VI 

30:24).  She also loaded parts into a welding machine and removed the final product.  
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(VI 65:7).  She was also responsive for stocking parts.  (VI 31:16).  She used her hands 

constantly in this job.  (VI 31:25).  On April 24, 2012 Appellee began feeling pain n her 

hands and she dropped some parts at work.  (VI 32:3).  She was referred to Dr. 

Tiedeman who diagnosed her with bilateral carpal tunnel syndrome and ultimately 

performed bilateral carpal tunnel release surgeries.  (VI 33:2).   On March 11 2014, 

Appellee was assigned permanent restrictions to the wrists of no lifting over five pounds 

(emphasis added).  (VI 57:8) (E39:8).  In addition, Camaco did not allow the Appellee to 

work overtime after her wrist injuries. (T38:9).  Appellee has worked within those 

restrictions at all times since they were assigned to her in 2014.  (VI 5:18).    She 

continues to require those restrictions.  (VI 57:21).   

 On September 9, 2015, while working in her accommodated position, Appellee 

suffered an injury to her low back which required surgical correction.  (VI 33:19).  She 

underwent a microdiscectomy a the L4-5 level and told her surgeon it had helped a lot.  

(E43:6).  Following back surgery, Appellee returned to work at Camaco and remains 

employed there today.  (VI 36:18).  Following her back surgery, Appellee’s  job duties 

remained the same as those she had been working with ever since the 2014 wrist 

injuries.  (VI36:21).  Her surgeon assigned a 13% functional impairment to the whole 

body and assigned restrictions of no lifting over ten pounds, no frequent lifting over five 

pounds, no bending to the floor and occasional bending, twisting and squatting.  

(Emphasis added)  (E43:18-22).   

 Since having the five pound restriction assigned in 2014, Camaco has placed 

Appellee on thirty-eight different machines.  (VI 78:3).  The Production job Appellee 

holds is a position that runs on all shifts, even when Appellee is not at work.  (T51:5-14)   
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Camaco currently has at eight positions other than Appellee’s that she could perform at 

the plant within her restrictions.  (VI 69:16).  At the time of trial, Appellee was earning 

$15.62 an hour.  (VI 37:23).  She has gotten annual raises since 2015, the same as all 

employees at Camaco.   (VI 60:6).  Appellee intends to remain employed at Camaco (VI 

48:2).  She has never had a negative performance review. (VI 48:9).  She has never 

been told that she is going to be terminated.  (VI 48:24)  This last year was a very busy 

year for Camaco with no layoffs.  (VI 70:5).   

 Appellee met with the court appointed vocational rehabilitation specialist Kim 

Rhen on October 6, 2016.  (VI 48:1).  At the time of the first meeting, Appellee was 

seeking a loss of earning power with regard to the back injury.  (E 48).  With regard to 

the back injury, Ms. Rhen assigned a loss of earning power between 50-55% if Appellee 

remained employed with Camaco and 100% outside of Camaco.  (E48:9-10).  On June 

16, 2017, Ms. Rhan prepared a supplemental report addressing the bilateral wrist 

injuries.  She indicated that Appellee’s loss of earning power is 60% with 

accommodation from Camaco.  (E48:19).  She found Appellee unemployable in the 

general labor market outside of Camaco. (E48:18) 

 

SUMMARY OF THE ARGUMENT 

 

 The Trial Court erred in assigning additional loss of earning power to the 

Appellee’s September 9, 2015 injury.  The trial court incorrectly denied Defendants the 

right of apportionment of the between the 2012 and 2015 whole body injuries.  The trial 

court also incorrectly ruled there was no reasonable legal or factual dispute as to 
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Appellee’s loss of earning power for the September 9, 2015 injury.   Finally, the trial 

court erred in assessing penalty and attorney fees pursuant to Neb. Rev. Stat. §48-125. 

 

ARGUMENT 

 

I. THE TRIAL COURT ERRED IN ASSESSING LOSS OF EARNING POWER TO 

THE SEPTEMBER 9, 2015 INJURY 

[A]n employee's disability as a basis for compensation under Neb. Rev. Stat. § 

48-121(1) and (2) is determined by the employee's diminution of employability or 

impairment of earning power or earning capacity and is not necessarily determined by a 

physician's evaluation and assessment of the employee's loss of bodily function. . . . 

Earning power, as used in Neb. Rev. Stat. § 48-121(2), is not synonymous with wages, 

but includes eligibility to procure employment generally, ability to hold a job obtained, 

and capacity to perform the tasks of the work, as well as the ability of the worker to earn 

wages in the employment in which he or she is engaged or for which he or she is fitted.  

Zavala v. ConAgra Beef Co., 265 Neb. 188, 199, 655 N.W.2d 692, 701 (2003) 

Frauendorfer v. Lindsay Mfg. Co., 263 Neb. 237, 639 N.W.2d 125 (2002); Heiliger v. 

Walters & Heiliger Electric., Inc., 236 Neb. 459, 461 N.W.2d 565 (1990). 

 In this case, none of the factors that would contribute to a loss of earning power 

changed between the 2012 whole body injury and the 2015 injury.  Following the 2012 

injury, Appellee was no longer able to work overtime.  She was moved to a bid job that 

was within her medical restrictions.  While working in that position she injured her low 
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back on September 9, 2015.  She had surgery on her back and returned to the exact 

same position in the plant that she had been given following the 2012 injury.  After 

reaching maximum medical improvement from her back injury, she was given an 

additional permanent restriction of no repetitive bending and stooping or twisting.   

Although the addition of permanent restrictions is something that could affect an 

employee’s ability to earn wages, it did not in this case.  A loss of earning power relating 

the Appellee’s loss of earning capacity related to the 2015 low back injury was 

completed on January 23, 2017.   (E48).  The vocational rehabilitation counselor 

indicated that if Appellee remained employed with the Defendant, she would have a 50-

55% loss of earning power.  (E48:9).  She opined that if she did not remain employed 

with the Defendant, her loss of earning capacity was 100%.  (E48:10).  A supplemental 

loss of earning capacity analysis was completed and the deposition of Ms. Rhen was 

also taken.  (E48:11-19) (E67).  In the supplemental loss of earning power analysis, the 

vocational counselor indicated that based upon the 2012 bilateral carpal tunnel injuries, 

Appellee was unemployable outside of Camaco (E48:16) and had suffered a 60% loss 

of earning power if she remained employed with the Defendant.  (E:48:19).      In her 

deposition testimony Ms. Rhen clearly states that regardless of which set of restrictions 

I looked at, outside of Camaco I wasn’t able to identify alternative employment and so 

that’s why the 100% loss is given if you’re looking outside of the employer for 

either injury.”  (emphasis added).  (E67:16).   Thus there was a possibility that 

Appellee would be found 100% disabled for the 2012 injury and owed no additional 

benefits from the 2015.    Additionally, even if Appellee remained employed in the plant, 

she was 60% disabled as a result of the wrist injuries, more than any loss of earnings 
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ever attributed to the back if the Appellee remained employed at Camaco.  For these 

reasons, the Appellee suffered no additional loss in her ability to earn wages within 

Camaco or outside of Camaco. 

II. THE TRIAL COURT'S DECISION THAT APPORTIONMENT DOES NOT 

APPLY WAS CLEARLY WRONG 

  Assuming there was a loss of earning power attributable to the second accident, 

apportionment should have been applied vis-a-vis the first accident.   Apportionment is 

appropriate in Nebraska under certain circumstances when an injured employee 

continues to suffer the effects of a prior compensated loss of earning power at the time 

of a subsequent injury. Cummings v. Omaha Public Schools, 6 Neb. App. 478, 486, 574 

N.W. 2d 533, 539 (1998).   

 The trial court appeared to reject Appellant’s claim for apportionment for three 

reasons.  First, the trial court seemed to assert that injuries to bilateral wrists arising out 

of the same date of loss, and an injury to the low back are two different members.  “Ms. 

Picard’s injuries are to different parts of her body-hands and low back (emphasis 

added).”  (T51).  However, both of these injuries are whole body injuries subject to 

apportionment. 

 The trial court, in it’s Award, held that Appellee had met the requisite minimum 

30% loss of earning capacity per Neb. Rev. Stat. §48-121(3), thus the first injury 

became measured as a whole body injury.  In fact, the trial court assigned a 75% loss of 

earning power attributable that injury.  Thus once the trial court held that the 2012 

injuries were to be paid on a loss of earning power basis, those payments became 

apportionable against a further whole body injury.  By comparison, in the case of 
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Martinez-Najarro, the injured employee first suffered a shoulder injury (a scheduled 

member) and then a hernia (whole body).  Martinez-Najarro v. IBP, Inc. 12 Neb. App. 

504, 678 N.W. 2d 114 (2004).  In that case, the trial court made a distinction between 

the employee’s two injuries because one of his injuries was to a scheduled member and 

one was to the whole body. However, in this case, Appellee suffered two whole body 

injuries.   The injuries to Appellee’s bilateral wrists arising out of the same accident are 

whole body injuries, payable as a loss of earning power.  The Appellee’s back injury is 

also to the whole body, payable as a loss of earning power.   As such, the trial court 

erred in asserting that Appellee had suffered injury to two differed parts of her body and 

relying on this fact in denying a claim for apportionment. 

 Secondly, in addition to being to the same  body parts, Appellee’s injury must be 

independently produing some continuing degreee of disability before the accident.  

Jacob v. Columbia Ins. Group, 2 Neb. App. 473, 511 N.W.2d 211 (1994) (quoting 2 

Arthur Larson, The Law of Workmen's Compensation § 59.22) (c) (1993)). Martinez-

Najarro v. IBP, Inc., 12 Neb. App. 504, 678 N.W.2d 114 (2004). The Court held, 

“Applying the facts of the present case to the test established in Jacob for determining 

the appropriateness of apportionment reveals that the compensation court did not err in 

apportioning Cummings' disability between the prior, compensated injury and the 

subsequent series of injuries. Cummings' prior back injury independently produced 

some degree of lost earning capacity, as indicated by his prior award of benefits for a 

25-percent loss of earning capacity resulting from the prior accident. Additionally, the 

prior disability is continuing to act as a source of lost earning capacity even after the 
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subsequent series of accidents.” Cummings v. Omaha Public Schools  6 Neb. App. 478, 

574 N.W. 2d 533 (1998)  

 The case at bar is replete with evidence that the Appellee continued to suffer the 

effects of her 2012 hand injuries at the time she suffered a back injury in 2015.    At the 

time of trial she was earning the highest hourly rate she had ever earned in her 

employment at Camaco and had received her last raise in February 2017.  (VI 35:23-

25).  Appellee continued to work forty hours a week after the 2015 injury, the same 

amount of hours she was limited to after the 2012 hand injuries.  (VI 58:2).  Appellee 

testified that she needed the five pound lifting restriction up to the time of the second 

accident and continues to require that accommodation today.  (T:44)  She testified that 

she currently she could lift three, four, or five pounds with her hand hands before she 

had to stop. (T:37).  She has trouble opening water bottles, putting on jewelry, holding a 

coffee cup, and turning a door knob, all limitations because of her hand injuries.  (T36-

37).   The vocational counselor testified that the additional restriction assigned to the 

back, that being no repetitive bending, did not affect her overall opinion as to loss of 

earning power because she could not find employment for the Appellee outside the 

plant with the restrictions of no lifting over five pounds.  Within the plant, the no 

repetitive bending was easily accommodated.  (E67:16)  Based on facts as outlined 

above, if this trial court finds a loss of earning power for the first injury, it should be 

apportioned against a subsequent injury, as it is clear the first injury was acting and 

continues to act as a source of disability at the time of the subsequent 2015 injury. 

 Finally, the trial court seems to find it important that Appellee had not yet been 

“compensated” for the loss of earning power.   In Martinez-Najarro, the Court held, 
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“Apportionment of an employee’s benefits for a whole body injury is appropriate only 

when the employee has already been compensated for a prior whole body injury.” Id. at 

122.   The court further held, “There was no evidence that the injured employee had 

been compensated for the initial thirty-four pound lifting restriction from a prior whole 

body injury.”  In this case, we have an ascertainable disability of 75% from the 2012 

whole body injury for which Appellee is to be compensated.   To compensate is defined 

as to make an appropriate and usually counterbalancing payment to.  (Webster’s 

Dictionary).  To make any reasonable interpretation of apportionment, the term 

“previously been compensated” has to be read or interpreted as “having been 

considered, taken into account, and indemnified against those losses.”   If it is not, any 

case that is consolidated to analyze whether or not to apportion will be futile because 

the monies awarded for the first injury will not have reached the injured employee’s 

bank account. 

 Appellee filed two Petitions in this case.  Interestingly, the first Petition was filed 

on the second of the Appellee’s  two injuries, i.e. the low back injury.  That Petition was 

filed on January 27, 2016 (T2).   The second Petition, addressing the 2012 carpal tunnel 

injuries was filed on February 16, 2016.  (T5).  In an order dated February 22, 2017 the 

trial court consolidated the two Petitions for hearing. (T7)  The order of consolidation is 

tantamount to analyzing the trial court’s acknowledgement that consolidated cases can 

be apportioned.  In it’s ruling, the trial court held, “The extent of plaintiff’s loss of earning 

power is essentially the sole issue in each case.  It would be a waste of judicial 

resources to determine the plaintiff’s loss of earning capacity at two different trials with 

two different judges.  Additionally, the loss of earning capacity of the plaintiff from the 
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April 24, 2012 accident (Case No. 214-2012) will undoubtedly have an impact on the 

extent of the plaintiff’s loss of earning capacity from the September 26, 2014 accident. 

(Case No. 216-0145 and vice versa).”  (emphasis added) 

 The trial court acknowledges in its order of February 22, 2017 that the amount of 

loss of earning power attributed to each accident is inextricably intertwined with one 

another.  The only reason that one loss of earning power would have an impact on the 

extent of a subsequent loss of earning power is in the case of apportionment.  Thus 

even the trial court acknowledges that apportionment could be appropriate in a case 

where there are two whole body injuries, both of which required a loss of earning power 

designated to it.   Yet seemingly it also ruled that in any case where consolidation 

occurs, it apportionment is not ascertainable because the first injury would not yet have 

been “compensated.”  It would be futile to consolidate two cases if this literal, limited 

interpretation  of “previously been compensated” is to be adopted.   

 Even in the Cummings case, where the injured employee suffered injury to his 

back and was compensated for a 25% loss of earning power as part of a settlement 

and then some eight years later suffered a second injury to his back, the Supreme Court 

held that apportionment was appropriate because the injured employee had been 

compensated for the prior injury that continued to act as a source of disability at the time 

of the second accident some six years later.   

 In this case, in order to save judicial resources and to try the issue of loss of 

earning power at one time, the Appellee’s two petitions were consolidated.  Effectively, 

what the trial court has done in this Award is to bar apportionment in the cases where 

apportionment is most appropriate.  Apportionment is likely going to be most 
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appropriate when injuries are close in time to each other, because in order to apportion, 

the first injury must continue to be acting as a source of disability at the time of the 

second accident.  If the injuries happen to be close enough in time to consolidate and 

save judicial resources the cases are consolidated, this trial court has effectively ruled 

there can be no apportionment because the Appellee does not yet have the money in 

the bank.  This cannot be what is meant by the term “previously been compensated.”    

There can be no greater evidence that an injured employee will be compensated for a 

loss than a court order, such that we have in this case and that should meet the 

definition of previously been compensated. 

 

III. THERE WAS A SUFFICIENT BASIS IN LAW AND FACT TO DISPUTE 

PAYMENT OF BENEFITS THUS BARRING ANY CLAIM FOR ATTORNEY 

FEES AND PENALTY.  

 Neb. Rev. Stat. §48-125 provides, “ (1)(a) except as hereinafter provided, all 

amounts of compensation payable under the Nebraska Workers' Compensation Act 

shall be payable periodically in accordance with the methods of payment of wages of 

the employee at the time of the injury or death. Such payments shall be sent directly to 

the person entitled to compensation or his or her designated representative except as 

otherwise provided in section 48-149.  (b) Fifty percent shall be added for waiting time 

for all delinquent payments after thirty days' notice has been given of disability or after 

thirty days from the entry of a final order, award, or judgment of the Nebraska Workers' 

Compensation Court…,  (2)(a) Whenever the employer refuses payment of 

compensation or medical payments subject to section 48-120, or when the employer 
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neglects to pay compensation for thirty days after injury or neglects to pay medical 

payments subject to such section after thirty days' notice has been given of the 

obligation for medical payments, and proceedings are held before the compensation 

court, a reasonable attorney's fee shall be allowed the employee by the compensation 

court in all cases when the employee receives an award.” If there is a reasonable 

dispute in law or fact, an employee is not entitled to penalty.  Stacy v. Great Lakes Agri 

Mktg. 276 Neb. 236, 753 N.W. 2d 785 (2008) 

 In this case, there were several reasons why a penalty and attorney fees were not 

appropriate.  First,  there was a question of fact as to whether or not Appellee’s 2012 

bilateral carpal tunnel injuries were to be paid as scheduled members or loss of earning 

power benefits per Neb. Rev. Stat. §48-121 (3).   If those injuries determined to be paid 

out as a loss of earning power, the next question before the Court was how much loss 

of earning power to attribute to the 2012 bilateral carpal tunnel injuries.  This was a 

question of fact to be determined by the Court.   

 Next, after assessing loss of earning power to the 2012 injury, the Court was 

tasked with determining whether or not there was any loss of earning power attributable 

to the 2015 low back injury.  After assessing loss of earning power attributable to both 

injuries, the Court had to determine whether there should be any apportionment of the 

2012 loss of earning power against the 2015 injury.  Because there was evidence in the 

record that Kim Rhen felt that the 2015 injury had no effect on Appellee’s employability, 

the Court could have assessed a zero loss of earning power to the 2015 injury.  Thus 

there was a reasonable controversy as to entitlement of any permanent disability 

benefits from the 2015 injury.  Additionally, the Court was tasked with addressing 
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whether or not apportionment was applicable in this case.  Because the Appellee was 

awarded a 75% loss of earning power attributable to the first accident and there was 

evidence in the record that her 2012 injury continued to act as a source of disability at 

the time of the first injury, there was a reasonable controversy if, after apportionment, 

there was any additional benefits due and owing from the 2015 injury.  

CONCLUSION 

 The record is replete with evidence indicating that the 2015 injury did not affect 

Appellee’s loss of earning power above and beyond any loss of earning power she 

suffered for the 2012 injury.  The Court erred in assigning additional loss of earning 

power to the 2015 injury and in failing to apportion Appellee’s two whole body injuries 

when the first injury continued to act as a source of disability and the Appellee  was to 

be compensated for the same.  Given the multiple intricate issues in law and fact 

penalties and attorney fees should not have been awarded.   Based upon the foregoing, 

Appellants respectfully request that the decision of the Trial Court be affirmed. 
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 Jessica R. Voelker, #21524 
 Attorney for Defendants 
 Law Office of Steven G. Piland 
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