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ETHICS IN THE LEGAL INDUSTRY

MICHAEL ARIENS†

I. INTRODUCTION

A brief item in the Hearsay section of the June 2017 ABA Journal
was headlined “2%.”  This number indicated an increase in the per-
centage of lawyers, from 2012 to 2016, “who worked remotely within
the legal industry.”1  Making one’s “office” a location other than the
physical space leased or owned by oneself or by an employer is hardly
news, even as applied to the work of lawyers.  Lawyers know as well
as anyone that technology allows one to work almost anywhere and,
unfortunately, almost any time.  What is striking in this brief news
item is the use by the flagship magazine of the American Bar Associa-
tion (“ABA”) of the phrase “legal industry.”

Characterizing the work of lawyers as part of an industry is rela-
tively new, particularly in legal publications.  No definition of “legal
industry” is found in the tenth edition of Black’s Law Dictionary, pub-
lished in 2014, nor is one found in the latest (2012) edition of the Bou-
vier Law Dictionary.2  Only one published case, issued in 2012, has
used “legal industry” as a synonym for legal practice or legal profes-
sion.  That decision was written by the New York Supreme Court, a
state trial court, on the issue of a claim of fraud in the published em-
ployment data of the defendant law school’s graduates.3  Outside of a
1976 law review article,4 references in law reviews to the work of law-
yers as part of an “industry” rather than a profession, a service, or a
practice are rare before the turn of the millennium.

The phrase “legal industry” was used in bar journals and law
management and practice publications during the 1990s in two re-
lated ways: first, it was used as a catchphrase to discuss a particular

† Professor of Law, St. Mary’s University.
1. Hearsay, ABA J., June 2017, at 15.
2. BLACK’S LAW DICTIONARY (10th ed. 2014); BOUVIER LAW DICTIONARY (2012).
3. Gomez-Jimenez v. New York Law School, 943 N.Y.S.2d 834, 856 (N.Y. Sup. Ct.

2012).  “[I]t is this court’s fervent hope that all the heat generated around this issue over
this last year will be replaced with a renewed sense of responsibility to prospective ap-
plicants and students, starting at the law school level, and extending to the entire legal
industry[.]” Id.  The only other use in court opinions is the unpublished opinion in Jin
Soo Lee v. Guyoungtech United States Inc., No. 16-0334-KD-B, 2017 U.S. Dist. Lexis
68526, at *16-17 (S.D. Ala. Apr. 17, 2017) (assessing whether party’s claim of attorney
fees was “reasonable considering . . . the legal industry in general”).

4. Nancy K. Olmsted, Law as a Business: The Impact of Title VII on the Legal
“Industry”, 10 VAL. U. L. REV. 479 (1976).  The quotation marks may explain the au-
thor’s cognizance of its unusual use.
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subset of consumers of computer equipment and related products and
services.5  Its second use was by those engaged in law firm manage-
ment and staffing, as shorthand when discussing the business of oper-
ating a private law practice.6

Referring to the work of lawyers, especially private practice law-
yers, as part of a “legal industry,” became more prevalent upon the
turn of the millennium.  The magic of the year 2000 offered lawyers
(and others) the opportunity to speculate about the future, usually in
light of the recent past.  One example is Into the New Millennium, a
symposium sponsored by the State Bar of Texas and published in the
Texas Bar Journal.7  One of the contributions offered a sober assess-
ment of the future: “The practice of law is not an island—it is very
much a part of a changing business world. Change has become the
norm in business, and the legal industry is not immune to it.”8

The constant of change was not new among American lawyers in
2000.9  Significant changes in the economics of the practice of law had
been the norm for many lawyers since the 1970s.10  During the 1970s,
the profession as a whole faced both governmental and market-based
threats to the claims of exclusivity in the practice of law.11  Lawyers
increasingly sold their services to corporations at the expense of indi-

5. See, e.g., John A. Anthes, Jr., How to Use RFPs . . . and Other Tips from a Legal
Industry Supplier, 7 LEGAL ADMIN. 38 (1988) (on selling “law office systems”).

6. See David Margolick, A Trendmeister for Law Firms Finds his Counsel is
Highly Coveted as Times Turn Tough, N.Y. TIMES, Nov. 30, 1990, at B5 (discussing state
of legal industry); Don Samuelson & Marilyn Giblin, A Little Legal History Should
Teach Us a Lot, 9 LEGAL MGMT. 12, 13 (1990) (noting “the American legal industry re-
sembles the American automobile industry” in focusing on producer interests rather
than the needs of consumers). See generally U.S. DEP’T OF COM. BUREAU OF ECON.
ANALYSIS, https://www.bea.gov (last visited February 28, 2018) (using “legal services in-
dustry” in discussing the economic contribution of private legal services when account-
ing for the components of gross domestic product).

7. See Into the New Millennium, 63 TEX. B.J. 18 et seq. (2000).
8. Michael M. Boone & Terry W. Conner, Change, Change, and More Change: The

Challenge Facing Law Firms, 63 TEX. B.J. 18, 18 (2000).
9. See ABA COMM’N ON RESEARCH ABOUT THE FUTURE OF THE LEGAL PROFESSION,

WORKING NOTES: DELIBERATIONS ON THE CURRENT STATUS OF THE LEGAL PROFESSION

(August 31, 2001).
10. See Richard Sander & E. Douglass Williams, Why Are There So Many Lawyers?

Perspectives on a Turbulent Market, 14 LAW & SOC. INQUIRY 431, 448 (1989) (noting the
income decline during the 1970s); RICHARD L. ABEL, AMERICAN LAWYERS 160 (1989) (not-
ing surveys by several state bars indicating income of lawyers had stalled or declined
both during early 1970s and in latter half of decade).

11. See Bates v. State Bar of Arizona, 433 U.S. 350 (1977).  The Antitrust Division
of the Department of Justice entered into an agreement with the ABA to change its
Code of Professional Responsibility to the Model Code of Professional Responsibility in
1976, and the Supreme Court held factual commercial speech by lawyers was protected
by the Free Speech Clause of the First Amendment, making the Code’s ban on lawyer
advertisements unconstitutional.
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vidual clients.12  During the 1980s, large law firms began replacing
lockstep partner compensation based on length of firm service with
“eat what you kill” compensation systems, in part to stem the depar-
ture of rainmakers.13  Lawyers of all types were increasingly sorted
into specialized practice compartments.14  Further, a continued in-
crease in the size of the American legal profession relative to popula-
tion increased competition among lawyers.  As always, some practice
areas grew and others shriveled.  One satisfying constant was the con-
tinued growth of legal services as a share of Gross Domestic Product,
rising from .4% in 1978 to 1.8% in 2003.15

This overall economic success failed to cheer up many lawyers, as
the race for ever-increasing profits per partner became the focus of
many law firms.16  By the end of the twentieth century it was com-
monplace to declare that lawyers were part of an unhealthy and un-
ethical profession,17 and to complain, as Chief Justice Warren Burger
did, that the “standing of the legal profession is perhaps at its lowest
ebb in this century—and perhaps at its lowest in history.”18

The Texas Bar Journal authors accurately predicted that the
norm of change would substantially affect the work performed by law-
yers.  The same norm that reconfigured the economics of law practice
also triggered a transformation of the language used by lawyers to
describe their purpose and practice in the early twenty-first century.
In the aftermath of the Great Recession of 2007-2009,19 the increased

12. See Marc Galanter, Planet of the APs: Reflections on the Scale of Law and Its
Users, 53 BUFF. L. REV. 1369 (2006).

13. See generally KIM ISAAC EISLER, SHARK TANK: GREED, POLITICS, AND THE COL-

LAPSE OF FINLEY KUMBLE, ONE OF AMERICA’S LARGEST LAW FIRMS (1990) (tracing rise
and fall of firm that grew and crumbled in the 1980s by hiring lateral partners); MILTON

C. REGAN JR., EAT WHAT YOU KILL: THE FALL OF A WALL STREET LAWYER 44-49 (2005).
14. See Michael Ariens, Know the Law: A History of Legal Specialization, 45 S.C. L.

REV. 1003 (1994); Michael Ariens, Sorting: Legal Specialization and the Privatization of
the American Legal Profession, 29 GEO. J. LEGAL ETHICS 579 (2016).  The pioneering
work on the two hemispheres of legal practice was done by JOHN P. HEINZ & EDWARD O.
LAUMANN, CHICAGO LAWYERS: THE SOCIAL STRUCTURE OF THE BAR (1982) and followed
up in John P. Heinz, Edward O. Laumann, Robert L. Nelson & Ethan Michelson, The
Changing Character of Lawyers’ Work: Chicago in 1975 and 1995, 32 LAW & SOC’Y REV.
751 (1998) and JOHN P. HEINZ, ROBERT L. NELSON, REBECCA L. SANDEFUR & ETHAN

MICHELSON, URBAN LAWYERS: THE NEW SOCIAL STRUCTURE OF THE BAR (2005).
15. Marc Galanter, supra note 12, at 1378.  As Galanter notes, this does not in-

clude the contribution to GDP by lawyers employed by corporations or by the
government.

16. See William D. Henderson, Rise and Fall, AM. LAW., June 2014, at 56.
17. Patrick J. Schiltz, On Being a Happy, Healthy, and Ethical Member of an Un-

happy, Unhealthy, and Unethical Profession, 52 EMORY L.J. 871 (1999).
18. Warren E. Burger, The Decline of Professionalism, 63 FORDHAM L. REV. 949,

950 (1995).
19. The Great Recession officially began in last quarter of 2007 and ended in June

2009. See When Did It End?, THE ECONOMIST (Apr. 15, 2010), https://www.economist
.com/node/15911334. See Eli Wald, Foreword: The Great Recession and the Legal Pro-
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use of the phrase “legal industry” by the New York Times (the “Times”)
further demonstrates this transformation of language.  The Times’
weekly column At the Bar discussed the “legal industry” in a profile of
the owner of a legal recruiting firm in 1990.20  The Times began using
the phrase more often after the turn of the millennium, especially be-
ginning in 2009.21

The use of this language by the Times reflected a greater attach-
ment to adopting the appellation in publications written for and by
lawyers.  Monthly general interest bar association journals rarely de-
fined the work of lawyers as an act of a legal industry before the Great
Recession.22  Law reviews embraced the term less often than bar jour-
nals.  However, like bar journal authors, those writing for law reviews
discussed the “legal industry” more often after the Great Recession
than before.23  Further, the phrase has been used recurrently in re-
cent online internet publications, often in reference to claims about
future technological innovations and changes which are predicted to
disrupt the traditional work of lawyers.24  Relatedly, one large law
firm consultant and former lawyer offered a measured and lengthy
assessment of the legal industry online in the aftermath of the Great
Recession.  When his ideas were later published in 2013 in book form,
the Foreword, which was written by a large law firm Chairman and

fession, 78 FORDHAM L. REV. 2051 (2010) (offering early assessment of “devastating”
effects of the Great Recession on American legal profession).

20. Margolick, supra note 6, at B5.  This column is reprinted in DAVID MARGOLICK,
AT THE BAR: THE PASSIONS AND PECCADILLOES OF AMERICAN LAWYERS 79 (1995).

21. My thanks to Jacob Cox, a member of the Law Dean’s Research Fellows, who
compiled a list of articles in the New York Times using the term “legal industry” from
1990 through 2014.  “Legal industry” was used about once a year until 2000, two to
three times per year from 2000-08, and reached a peak of eighteen uses in 2012. See
Memorandum from Jacob Cox to Michael Ariens (on file with author). See also Sara
Randazzo, Pair of Law Firms to Merge, Adding to Industry Trend, WALL ST. J., Sept. 6,
2017, at B3 (noting mergers “are among the largest in the legal industry this year”).

22. One perceptive article published just before the Great Recession using “indus-
try” is Paul Burton, Sowing the Seeds of Success, OR. ST. B. BULL., July 2007, at 38
(noting long-developing trends that mean “young lawyers are faced with a more compet-
itive, less supportive, crowded industry across a larger geographic landscape that is
more focused on financial results than developmental prospects”).

23. See Michael Callier & Achim Reeb, The Industrial Age of Law: Operationaliz-
ing Legal Practice Through Process Improvement, 93 OR. L. REV. 853, 855 (2015) (titling
one section “The Legal Industry at a Glance: The New Normal”). See also David Katz,
Quantitative Legal Prediction—Or—How I Stopped Worrying and Began to Prepare for
the Data-Driven Future of the Legal Services Industry, 62 EMORY L. J. 909 (2013).

24. See, e.g., Sally Kane, 10 Trends Reshaping the Legal Industry, available at
www.thebalance.com/trends-reshaping-legal-industry-2164337 (last visited February
28, 2018); The Future of the Legal Industry, FORBES (Nov. 10, 2016, 8:00 AM), www
.forbes.com/sites/forbeslegalcouncil/2016/11/10/the-future-of-the-legal-industry/2/#174e
5e412c2c; Sarah Eshlwanl, Four Trends that are Shaping Legal Industry in 2018, MAR-

TINDALE (Jan. 17, 2018), www.martindale.com/marketyourfirm/blog/four-trends-in-the-
legal-industry/.
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Chief Executive, used “legal industry” 5 times in just 1,000 words.25

Finally, Google’s Ngram Viewer shows the increasing use of “legal in-
dustry” over the past quarter-century; unfortunately though, the
Ngram Viewer’s data ends in 2008.26

The thesis of this essay is that this new nomenclature reflects a
lasting reframing of the ethical foundations of American lawyers.  Al-
though applied most often to the work and sales opportunities sought
by large law firms, the industry model is not limited in application to
such firms.  It is rare for any private practice lawyer to forego market-
ing her skills to prospective clients (or to lawyers with clients who
need her particular legal skills).  Changes in technology affect all pri-
vate practice lawyers.

This essay begins by discussing the legal profession’s traditional
declaration of the lawyer’s purpose.  Lawyers served two masters,
their clients and the courts, and they were required to serve each
faithfully.  This section explains the tension lawyers faced in attempt-
ing to achieve an impossible task.  The essay then turns to the ten
years from 1973 to 1983, when the American legal profession under-
went dramatic changes.  This section evaluates the economic and ideo-
logical shifts that affected the status and income of lawyers.  Section
IV then looks at the post-1983 history of American lawyers.  It specifi-
cally focuses on the long-running “debate” between those who em-
braced the business of private law practice and those who sought to
emphasize the public profession of the law, particularly through the

25. Peter J. Kalis, Foreword, in BRUCE MACEWEN, GROWTH IS DEAD: NOW WHAT? i-
iv (2013).

26. GOOGLE BOOKS NGRAM VIEWER, https://books.google.com/ngrams/graph?con
tent=legal+industry%2Clegal+profession%2Clegal+work&year_start=1800&year_end=
2014&corpus=15&smoothing=3&share=&direct_url=t1%3B%2Clegal%20industry%3B
%2Cc0%3B.t1%3B%2Clegal%20profession%3B%2Cc0%3B.t1%3B%2Clegal%20work%3
B%2Cc0 (last visited February 28, 2018).
Although “legal industry” pales in comparison with uses of “legal profession,” it has
made up ground on “health care industry.”  Health care industry was used thirty-five
times more than “legal industry” in 1999, but just fourteen times more than legal indus-
try in 2008. See GOOGLE BOOKS NGRAM VIEWER, https://books.google.com/ngrams/graph
?content=health+care+industry%2Cknowledge+industry%2Clegal+industry&case_in
sensitive=on&year_start=1800&year_end=2015&corpus=15&smoothing=3&share=&di
rect_url=t4%3B%2Chealth%20care%20industry%3B%2Cc0%3B%2Cs0%3B%3Bhealth
%20care%20industry%3B%2Cc0%3B%3BHealth%20Care%20Industry%3B%2Cc0%3B
%3BHealth%20care%20industry%3B%2Cc0%3B%3BHEALTH%20CARE%20INDUS
TRY%3B%2Cc0%3B.t4%3B%2Cknowledge%20industry%3B%2Cc0%3B%2Cs0%3B%3B
Knowledge%20Industry%3B%2Cc0%3B%3Bknowledge%20industry%3B%2Cc0%3B%3
BKNOWLEDGE%20INDUSTRY%3B%2Cc0%3B%3BKnowledge%20industry%3B%2C
c0%3B.t4%3B%2Clegal%20industry%3B%2Cc0%3B%2Cs0%3B%3Blegal%20industry
%3B%2Cc0%3B%3BLegal%20Industry%3B%2Cc0 (last visited February 28, 2018).  The
phrase “knowledge industry” is used more than twice as often as “legal industry” in
2008, and more than thirty-five times as often during the peak use of “knowledge indus-
try” in 1985. Id.
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professionalism movement.  The interest and attention paid by the
ABA and other bar organizations in inculcating professionalism was a
consequence of those shocks to lawyers during the 1970s and early
1980s.  These challenges sharpened the disagreement among lawyers
and lawyer organizations of the fundamental duties of the working
lawyer.27

Those fundamental disagreements occasionally arose in the late
1990s and early 2000s. However, during much of these bookend de-
cades an economic boom made it easier for many lawyers to paper over
their differences.28  Like a receding tide, the 2007-2009 Great Reces-
sion bared those differences.  Large law firms fired, laid off, or re-
scinded offers to over 5,000 lawyers and more non-lawyer employees,
in an effort to maintain profit margins as client work, and thus bill-
ings, declined.29  Nearly a dozen large law firms went bankrupt when
revenue fell and the large amount of debt taken on to pay their part-
ners went unpaid.30  The New York law firm of Dewey & Leboeuf
managed the dubious distinction of both becoming the largest law firm
to file for bankruptcy and having several of its executives indicted on
charges of fraud.31  The Great Recession increased the pace at which

27. See Michael Ariens, The Last Hurrah: The Kutak Commission and the End of
Optimism, 49 CREIGHTON L. REV. 689, 736-41 (2016) (discussing impact of debates on
final version of Model Rules of Professional Conduct adopted in 1983).

28. New law graduates found jobs at a low rate from 1991-1995, during and after
the recession of 1991-1992, but between 1996 and 2010 the employment rate nine
months after graduation was always higher than 88%. See Class of 2010 Graduates
Faced Worst Job Market Since 1990s: Longstanding Employment Patterns Interrupted,
NALP (June 1, 2010), www.nalp.org/2010selectedfindingsrelease. See also James G.
Leipold, The Stories Behind the Numbers: Jobs for New Grads Over More Than Two
Decades NALP (Dec. 2016), http://www.nalp.org/1216research (listing data on employ-
ment of new law graduates from 1994).

29. See Eli Wald, Foreword: The Great Recession and the Legal Profession, 78
FORDHAM L. REV. 2051, 2051 n.3 (2010) (citing internet site Law Shucks that 5,632
lawyers and 8,715 staff were let go from large law firms between January 1, 2008 and
January 31, 2010).  As noted in Bernard A. Burk & David McGowan, Big But Brittle:
Economic Perspectives on the Future of the Law Firm in the New Economy, 2011 COLUM.
BUS. L. REV. 1, 29 (2011), the staff category included “staff attorneys and contract attor-
neys as well as nonlawyer staff.”  The lawshucks.com website is no longer available, and
searches take one to abovethelaw.com. See STEVEN J. HARPER, THE LAWYER BUBBLE: A
PROFESSION IN CRISIS 99-132 (2013) (discussing efforts of law firms to maintain profit
margins at this time); Deborah Jones Merritt, What Happened to the Class of 2010?
Empirical Evidence of Structural Change in the Legal Profession, 2015 MICH. ST. L.
REV. 1043 (2015) (noting the concussive effect of the Great Recession on newly-admitted
lawyers).

30. See Concurrent Session: Law Firm Insolvencies from Finley to Dewey: What
Have We Learned?, 2013 AM. BANKR. INST. 109 (listing bankruptcies of law firms
from 1986-2012, including 18 from 2008-2012).

31. See HARPER, supra note 29, 133-54. See Matthew Goldstein, Mistrial is De-
clared in Dewey & Leboeuf Case, N.Y. TIMES, Oct. 15, 2015 at B1 (reporting details
regarding acquittal of most charges for executives, the deadlocked jury, and the court’s
declaration of a mistrial).
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law firms, particularly large firms, sorted themselves.32  It also gener-
ated substantial efforts to further use technology to provide legal ser-
vices faster and cheaper.33  Most importantly, the Great Recession
made visible that the omnipresent purpose of many large law firms
was the same as other industries: maximizing profits.

The Great Recession did not cause some private practice lawyers
to think of themselves and their work as part of an industry.  Instead,
it provided an impetus for them to make more public an argument for
an even more focused fidelity to clients.  Expansive claims by lawyers
of the duty to remain faithful to serving the interests and needs of
their paying clients also benefitted the financial interests of lawyers.
These claims justified minimizing the talk of any competing duty
owed by lawyers to third parties, the public, and the legal system.  The
contours of the debate concerning the duties owed by a lawyer are cen-
turies-old: what are private practice lawyers forbidden to do for their
paying clients?34  A long-standing and central conception of the law-
yer was as a public professional.  The private practice lawyer served
the public by both representing clients in need of legal services and by
maintaining and improving the American legal system.  If the practice
of law was defined explicitly as an industry, lawyers were more read-
ily able to argue the claims of client were the predominant or even
exclusive standard by which lawyers’ behavior was judged.

Lawyer-futurists predict a transformation of the legal profession
in Western societies.35  This transformation, some argue, will reorder
the practice of law.  One traditional idea that may be swept away is
that of lawyers as professionals.  Private practice lawyers have argua-
bly differed from other merchants because the former are constrained
by the legal profession’s oath and its rules of ethics, which are limits
inapplicable to merchants.  Those limits are a substantial part of what
allows lawyers to declare the practice of law is a profession.  These

32. See, e.g., Aric Press, The Super Rich Get Richer, AM. LAW., May 2014, at 130
(discussing 2013 financial results of Am Law 100); Chris Johnson, Rich and Richer, AM.
LAW., May 2015, at 98.

33. See John O. McGinnis & Russell G. Pearce, The Great Disruption: How Ma-
chine Intelligence Will Transform the Role of Lawyers in the Delivery of Legal Services,
82 FORDHAM. L. REV. 3041 (2014); Callier & Reeb, supra note 24, at 858-64.

34. I have discussed this in Michael Ariens, The Rise and Fall of Social Trustee
Professionalism, 2016 PROF. LAW. 49.

35. See RICHARD SUSSKIND, TOMORROW’S LAWYERS vii (2013) (“We are, I have no
doubt, on the brink of fundamental change in the world of law.”); id. at xiii (predicting
work of lawyers will change “more radically over the next two decades” than in previous
two centuries); THOMAS D. MORGAN, THE VANISHING AMERICAN LAWYER 3 (2010) (“The
premise of this book is that lawyers are facing fundamental changes in both what they
will be asked to do and whether the work they once did will continue to be done by
lawyers at all.”); BRUCE MACEWEN, TOMORROWLAND: SCENARIOS FOR LAW FIRMS BEYOND

THE HORIZON (2017); MITCHELL KOWALSKI, AVOIDING EXTINCTION: REIMAGINING LEGAL

SERVICES FOR THE 21ST CENTURY (2012).
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limits may constrain lawyer behavior, but also permit lawyers to ring
off the provision of legal services by non-lawyers offering the same at a
lower price.  A re-definition of the private practice of law linked to an
industry model has emerged as a rising ideology of the purpose of pri-
vate practice lawyers, which is a purpose that may have eclipsed the
ideology of the public profession of the law.  This essay concludes by
arguing that, if lawyers are wholly in the market, then consumers of
legal services should reap the benefits of such a market.

II. THE LAWYER’S TWO MASTERS

An oath of admission to the bar used by several American colonies
required the declarant in part to swear, “you shall use yourself in the
office of an attorney within the court according to the best of your
learning and discretion, and with all good fidelity as well to the courts
as to your clients.”36  Samuel Johnson’s 1755 Dictionary of the English
Language defined “fidelity” as “1. Honesty; veracity. 2. Faithful adher-
ence.”37  Noah Webster’s 1828 Dictionary of American English defined
“fidelity” as “Faithfulness; careful and exact observance of duty, or
performance of obligations.”38  The lawyer’s oath divided his faithful
adherence to and exact observance of duty between client and court.
Though he was (ordinarily) paid by his client to undertake the client’s
cause to the best of his ability, the lawyer also swore an oath to “use
yourself” with that same fidelity to the court.

Since most American lawyers through all of American history
have practiced law to earn a living, they have a strong incentive to
incline to their client’s desires in case of a conflict of fidelity.  A revolu-
tionary era quip may have declared what the public believed was the
likely result of this incentive: “Anoint the lawyer, grease him in the
Fist, And he will plead for thee, even what thou list.”39  A lawyer who
pleaded whatever his paying client wished was unfaithful to the court.
Such pleadings might mislead the court into issuing an unjust deci-
sion or into wrongly delaying resolution of the matter, causing a de-
nial of justice by delaying it.  The dilemma created by this oath of
office was in giving lawyers two masters, client and court.  How then,

36. See, e.g., JOSIAH HENRY BENTON, THE LAWYER’S OFFICIAL OATH AND OFFICE 71
(1909) (quoting 1714 New Hampshire oath); CHARLES WARREN, A HISTORY OF THE AMER-

ICAN BAR 71 (1911); Carol Rice Andrews, Standards of Conduct for Lawyers: An 800-
Year Evolution, 57 SMU L. Rev. 1385 (2004) (providing a detailed study of the history of
the oath of admission of lawyers).

37. 1 SAMUEL JOHNSON, A DICTIONARY OF THE ENGLISH LANGUAGE n.p. (Arno Press
1967) (1755).

38. 1 NOAH WEBSTER, A DICTIONARY OF AMERICAN ENGLISH n.p. (Johnson Reprint
Co. 1970) (1828).

39. EVARTS BOUTELLE GREENE, THE REVOLUTIONARY GENERATION: 1763-1790 at 86
(1943) (late colonial era doggerel).
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could this dilemma be resolved?  More particularly, American private
practice lawyers needed to answer the question, whom does a lawyer
serve?

One brief and very early solution was to eliminate this conflict of
duties by eliminating from the courts lawyers who worked for the fees
they received.  A seventeenth century Virginia law looked to reduce
the lawyers’ conflict of fidelity by prohibiting “mercenary” attorneys
from representing clients in court.  Eleven years later it was clear that
the absence of paid attorneys from the courts meant an absence of
nearly all attorneys, as well as an inefficient system of justice.  This
law was repealed.40

As legislatures accepted the presence of the mercenary attorney, a
second approach, taken in the late colonial and early national periods,
to resolve the problem of serving two masters was to adopt stringent
rules of admission to the bar.  For example, the would-be lawyer in
New York in the late eighteenth century was required to spend seven
years in training before he was eligible for admission to the bar.41  Un-
til 1831, Maryland required those seeking admission to the bar to un-
dertake three years of legal study and to satisfy examiners assessing
the applicant’s fitness to practice law.  One commentator believed
these standards “may have helped keep the bar’s reputation intact” in
the early national era.42  These standards effectively equated time
with money, assuming that any applicant financially able to expend
three years (or more) of time learning the law would be less likely to
grasp for fees when doing so compromised the lawyer’s fidelity to the
court.  Whether this was empirically so is unknown.  By the 1830s,
this approach was abandoned as standards for admission to the bar
were lessened by most states.43  It was not until the end of the nine-
teenth century that more stringent standards were reinstituted in a
number of states.

A third approach taken by lawyers in disparate eras was to ap-
peal to the ideal of a legal profession as distinct from a business.  A
legal professional was distinguished from a merchant in the manner
in which the legal professional sold his services in the market.  A

40. See BENTON, supra note 36, at 103-04.
41. 2 ANTON-HERMAN CHROUST, THE RISE OF THE LEGAL PROFESSION IN AMERICA

164 (1965).
42. Dennis R. Nolan, The Effect of the Revolution on the Bar: The Maryland Experi-

ence, 62 VA. L. REV. 969, 993 (1976) (noting additionally reduction to two years in 1831).
The act easing admission to the bar is Ch. 268, § 2, Laws of Maryland—1831, at 1032.
See 2 CHROUST, supra, note 42 at 259 (noting change in admissions standards in
Maryland).

43. For an unhappy telling of this change, see ROSCOE POUND, THE LAWYER FROM

ANTIQUITY TO MODERN TIMES 223-49 (1953) (calling era from 1830s through the end of
the Civil War “The Era of Decadence”).
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merchant entered into a transaction with another bound by the condi-
tions demanded by the customer.  A merchant could refuse to do busi-
ness with a customer because the demands were too great, but any
demands to which the merchant consented were part of the transac-
tion.  In most transactions in which the merchant was selling services,
the law of principal and agent required the merchant-agent to perform
the duties demanded by the customer-principal.  In this sense, the
merchant was dependent upon the customer.  In providing legal ser-
vices to customer-clients, the lawyer declared independence from both
the paying client and the public.  As to the former, in the words of
Justice Robert H. Jackson, the lawyer was “no mere hired hand.”44

Regarding the latter, the lawyer claimed independence from the pas-
sions of the public when representing the ostracized client.  John Ad-
ams recounted, in his unpublished autobiography, his reasons for
defending Captain Thomas Preston in what became known as the Bos-
ton Massacre.45  Adams wrote (possibly for posterity’s sake) that he
“had no hesitation in” defending Preston.  Counsel “ought to be the
very last thing that an accused Person should want in a free Country.
That the Bar ought in my opinion to be independent and impartial at
all Times And in every Circumstance.”46  In his reminiscence, Adams
then noted he was accused of taking Preston’s defense for “great fees,”
and after refuting that assertion, he stated that he was “hazarding a
Popularity and very hardly earned: and for incurring a Clamour and
popular Suspicions and prejudices, which are not yet worn out and
never will be forgotten as long as History of the Period is read.”47

A lawyer who was dependent on a client or influenced by the pas-
sions of the public lacked an essential attribute of professional iden-
tity.  Such a lawyer was a mere servant, a hired hand.  The particular
claim of independence from the clients employing the lawyers led law-
yers to argue that service, not income, was their ultimate purpose.
The lawyers incidentally received fees after providing competent ser-
vice, but income was not their principal aim.  This claim was made
across the centuries.  For example, when John Adams was sworn in as
an attorney in 1758, his sponsor Jeremiah Gridley advised him,
“[P]ursue the Study of the Law rather than the Gain of it. Pursue the
Gain of it enough to keep out of the Briars, but give your main Atten-

44. Robert H. Jackson, The County-Seat Lawyer, 36 A.B.A. J. 497, 497 (1950). See
generally Ariens, supra note 14.

45. See HILLER B. ZOBEL, THE BOSTON MASSACRE (1970); ERIC HINDERAKER, BOS-

TON’S MASSACRE (2017).
46. 3 JOHN ADAMS, DIARY AND AUTOBIOGRAPHY OF JOHN ADAMS 293 (4 vols., L. H.

Butterfield ed., 1961).
47. 3 ADAMS, supra note 46, at 293-94.
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tion to the study of it.”48  In an 1868 memorial to New York City law-
yer Daniel Lord, elite lawyer William Evarts extolled Lord because
“[h]e never overlooked the fact that the profession of the law, in and of
itself, was not the pursuit of gain,” but “its rewards were in the service
of the public.”49  Nearly a century later, former Harvard Law School
Dean Roscoe Pound defined profession.  Pound claimed that
“[h]istorically, there are three ideas involved in a profession: organiza-
tion, learning, and a spirit of public service.  These are essential.  The
remaining idea, that of gaining a livelihood, is incidental.”50  Finally,
Warren Burger, in decrying the end of professionalism within the le-
gal profession in the mid-1990s, declared, “[t]he law is not and never
has been a ‘business.’”51

The emphases on public service and independence were intended
to dull the public perception that the fees paid to lawyers by their cli-
ents made them corruptible to the siren song of wealth.  Over time,
lawyers slightly altered this argument: their independence in repre-
senting private clients itself constituted public service.  This assertion
developed in several stages.  First, a lawyer represented a party with
a questionable legal case to ensure proper application of the rule of
law.  Second, the lawyer represented the client with a “bad cause” be-
cause the lawyer’s job was not to pre-judge a client’s case, but to make
the client’s claim as strongly as possible.52  The lawyer then left to the
judge and jury the decision of whether the lawyer had in fact advo-
cated a bad cause.  Later, and more controversially, the lawyer demon-
strated his commitment to public service by representing with “warm
zeal” the “guilty client,” the social outcast, in spite of the outraged pas-
sions of the community.53  A lawyer’s decision to represent a client
despised by the community eventually served as the best and highest
example of public service.  The lawyer did so because this service em-
braced the ideal that all persons, even the most contemptible, should
be tried and punished according to the rule of law, and not by the
community’s passions.  The lawyer’s independence of judgment and
position from both client and public was, lawyers argued, the funda-

48. 1 ADAMS, supra note 46, at 55.
49. William M. Evarts, Address of Hon. William M. Evarts in MEMORIAL OF DANIEL

LORD 63, 74 (New York, D. Appleton & Co. 1869).
50. Roscoe Pound, What Is a Profession?  The Rise of the Legal Profession in Antiq-

uity, 19 NOTRE DAME L. REV. 203, 204 (1944). ROSCOE POUND, THE LAWYER FROM ANTIQ-

UITY TO MODERN TIMES 5 (1953) Pound slightly modified the definition of profession. Id.
51. Burger, supra note 18, at 949.
52. Timothy Walker, Ways and Means of Professional Success: Being the Substance

of a Valedictory Address to the Graduates of the Law Class, in the Cincinnati College, 1
W. L.J. 542, 547 (1844).

53. See GEORGE SHARSWOOD, A COMPEND OF LECTURES ON THE AIMS AND DUTIES OF

THE PROFESSION OF THE LAW 24 (Philadelphia, T. & J. W. Johnson 1854).
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mental reason why lawyers were crucial to the success of a republic.54

The requirements in the codes of ethics that the lawyer serve clients
diligently and zealously protected the advocate from the community’s
passions.  Ethical limits on the lawyer’s behavior thus protected both
clients and the public.55

Lawyers have used the codes of ethics more broadly to reinforce
their understanding of how to serve two masters.  These codes de-
manded that lawyers serve both client and the public.  Implicit argu-
ments concerning the restraints created by ethics code were (1) no
gentleman would practice law without regard to the precepts of the
codes, and (2) no rational lawyer would risk losing his license to prac-
tice law by violating the standards of attorney conduct.  Both of these
arguments were found wanting by lawyers critical of the actions of
other members of the bar.  The first argument foundered on the dis-
covery that many lawyers were not gentlemen subject to a standard of
honorable behavior.  The second argument, as critics noted time and
again during much of the twentieth century, assumed an unproven
fact: that any system of lawyer discipline tempered the actions of the
lawyer willing to serve any needs of the client.  A prominent Boston
lawyer declared in an 1896 speech to the ABA, “I know of no Bar in the
country which attempts to purge itself with any thoroughness.”56

Three-quarters of a century later, Justice Tom Clark’s report for the
ABA on the status of state bar disciplinary programs concluded disci-
pline of lawyers for unprofessional or even criminal behavior was
“practically nonexistent.”57

Ethics codes also brought a related difficulty to a resolution: even
if no conflict existed between the client’s needs and the public’s inter-
est, how did both client and public know that the lawyer would not put
his own interests ahead of all others?  The codes told lawyers not to do
so.  The duty of the lawyer was to place the client’s interests before the
lawyer’s contrary self-interests.  Canon 6 of the ABA’s 1908 Canons of
Professional Ethics declared, “[t]he obligation to represent the client
with undivided fidelity” forbade the lawyer from aiding himself by
serving other paying clients whose interests were adverse to the ini-
tial client.58  Disciplinary Rule 5-101(A) of the 1969 Code barred the

54. See generally PAUL D. CARRINGTON, STEWARDS OF DEMOCRACY: LAW AS A PUBLIC

PROFESSION (1999).
55. See 1 CHROUST, supra note 41, at 90 (noting a similar set of reasons).
56. Joseph B. Warner, The Responsibilities of the Lawyer, 19 A.B.A. REP. 319, 339

(1896).
57. ABA SPEC. COMM’N ON EVAL. OF DISCISCIPLINARY ENFORCEMENT, PROBLEMS AND

RECOMMENDATIONS IN DISCIPLINARY ENFORCEMENT 1 (1970) (Clark Report). See also
Ariens, supra note 16, at 86 (noting recurring twentieth century complaint that bar
disciplinary system was wanting).

58. CANONS OF PROF’L ETHICS Canon 6 (AM. BAR. ASS’N 1908).
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lawyer from accepting employment if the lawyer’s “professional judg-
ment” “may be affected by his own financial, business, property, or
personal interests.”59  Model Rule 1.7(a)(2) barred a lawyer from rep-
resenting a client if “there is a significant risk that the representation
. . . will be materially limited by the . . .  personal interest of the
lawyer.”60

Lawyers believe that together, these declarations and measures
created, an unusual but defensible approach to easing the tension
found in trying faithfully to serve two masters.  As noted in a footnote
to the preamble and preliminary statement of the 1969 code:

The grounds for the lawyer’s peculiar obligations are to be
found in the nature of his calling.  The lawyer who seeks a
clear understanding of his duties will be led to reflect on the
special services his profession renders to society and the ser-
vices it might render if its full capacities were realized.61

This was an optimistic statement delivered at a generally opti-
mistic time among American lawyers.62

Despite the repeated assertions that lawyers limited their appe-
tite for monetary gain, the claim that law has been reduced to nothing
more than a “business” has had a long shelf life.  For example, New
York lawyer Theron Strong complained in his 1914 memoir of a shift
in the practice of New York lawyers from the 1870s.  To him, it ap-
peared that lawyers working for “important business interests” had
become “little more than a paid employee, bound hand and foot to the
service of his employer.”63  Such lawyers lacked independence from
their clients, and it appeared they were “almost completely deprived of
free moral agency and . . . virtually owned and controlled by the client
. . . .”  John Dos Passos made a similar argument in his 1907 assess-
ment of American lawyers.  He accused lawyers of the early twentieth
century of failing to follow their predecessors’ path by seeking wealth
rather than performing service.64  A number of lawyers writing at this
time agreed with Strong and Dos Passos; law had devolved from a pro-
fession to a business.65

59. MODEL CODE OF PROF’L RESPONSIBILITY DR 5-101(A) (AM. BAR. ASS’N 1969).
60. MODEL RULES OF PROF’L CONDUCT r. 1.7(a)(2) (AM. BAR. ASS’N 2015).
61. Preamble and Preliminary Statement, MODEL CODE OF PROF’L RESPONSIBILITY

n.7 (AM. BAR. ASS’N 1969) (quoting Professional Responsibility: Report of the Joint Con-
ference, 44 A.B.A. J. 1159, 1159 (1958)).

62. See Michael Ariens, The Agony of Modern Legal Ethics, 1970-1985, 5 ST.
MARY’S J. ON LEGAL MALPRACTICE & ETHICS 134, 159-71 (2014) (discussing discontent
among “movement” lawyers during late 1960s).

63. THERON G. STRONG, LANDMARKS OF A LAWYER’S LIFETIME 354 (1914).
64. JOHN DOS PASSOS, THE AMERICAN LAWYER—AS HE WAS—AS HE IS—AS HE

CAN BE (1907).
65. JULIUS HENRY COHEN, THE LAW: BUSINESS OR PROFESSION? (1916); Robert

Treat Platt, The Decadence of Law as a Profession and its Growth as a Business, 12
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When the ABA adopted its Model Rules of Professional Conduct
(“Model Rules”) in 1983, the Preamble was titled A Lawyer’s Responsi-
bilities, and the first paragraph declared, “A lawyer is a representa-
tive of clients, an officer of the legal system and a public citizen having
special responsibility for the quality of justice.”66  The Model Rules
thus traditionally framed the lawyer’s duties: the lawyer represented
clients and served the interests of the legal system and the public.

This statement of the lawyer’s multiple responsibilities was found
in the initial discussion draft of January 1980, the second discussion
draft, and the Proposed Final Draft.  In each of those drafts, however,
the order of the first two of the lawyer’s duties was different.  The lan-
guage in the drafts stated, “[a] lawyer is an officer of the legal system,
a representative of clients, and a public citizen having special respon-
sibility for the quality of justice.”67  This reversal of order was inten-
tional.  The Kutak Commission that drafted the Model Rules, and the
House of Delegates of the ABA that enjoyed the authority to adopt,
amend, or reject the Rules, possessed sharply different views of the
priority of the lawyer’s duties to each master.  For the members of the
Kutak Commission, an overarching goal of the Model Rules was to
elevate the work of lawyers as members of a public profession.68  For
many of the bar entities represented in the House of Delegates, the
Model Rules were supposed to recognize the overriding interest of law-
yers in representing their clients.

When the debate ended, the House won.  The lawyer’s duties to
client were emphasized at the expense of the lawyer’s duties to third
parties, to the public, and to the legal system.  This debate was trans-
formative, ending one era and introducing another, one in which many
providers of legal services did well economically but also one in which
many in the profession were anxiety-ridden, unsure of their status,
and unhealthy and unhappy.

The following section attempts to explain why this transformation
happened.

III. ECONOMIC AND IDEOLOGICAL HEADWINDS, 1973-1983

In An Extraordinary Time, author Marc Levinson pinpoints the
end of exceptional economic growth in the post-World War II era de-

YALE L. J. 441 (1903); George F. Shelton, Law as a Business, 10 YALE L. J. 275 (1901);
Henry Laurens Clinton, 10 GREEN BAG 133 (1898).

66. Preamble: A Lawyer’s Responsibilities, MODEL RULES OF PROF’L CONDUCT (AM.
BAR. ASS’N. 1983).

67. See, e.g., Preamble: A Lawyer’s Responsibilities, MODEL RULES OF PROF’L CON-

DUCT (AM. BAR ASS’N, Discussion Draft Jan. 30, 1980).
68. See Ariens, supra note 27, at 701-06 (discussing ethos of Commission).
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veloped world as October 1973, when the Arab oil embargo began.69

The embargo was imposed against the United States, among others,
two weeks after the onset of the Yom Kippur War on October 6, when
Syria and Egypt made a surprise attack on Israel.

For Americans, especially American lawyers, October 1973 was
both an extraordinary and consequential month for additional rea-
sons.  Vice President Spiro Agnew, a lawyer, resigned from office after
pleading no contest to a charge of tax evasion.70  Agnew had taken
bribes from public contractors as Governor of Maryland.  He continued
to do so as Vice President.  Agnew failed to report receiving those mon-
ies on his tax return, thus evading a required tax on that illegal in-
come.71  Even more important to lawyers was President Nixon’s
reaction to the developments in the investigation of the June 1972
burglary of the Democratic National Committee headquarters in the
Watergate complex.  This constitutional crisis, which became known
simply as Watergate, gave rise to two significant events: the creation
of a Senate Select Committee on Presidential Campaign Activities and
Attorney General Elliot Richardson’s appointment of a special prose-
cutor, Harvard Law School Professor Archibald Cox.72  On Saturday,
October 20, President Richard Nixon ordered the firing of Cox.  Rich-
ardson and Deputy Attorney General William Ruckelshaus resigned
instead of agreeing to execute Nixon’s order.  Solicitor General Robert
Bork, the third ranking officer of the Department of Justice, fired
Cox.73  Eventually, the actions of twenty-nine lawyers were called to
account in the aftermath of the Watergate affair.74

Though the Watergate affair would soon be declared by ABA lead-
ers to have been a “lawyer’s scandal,”75  October 1973 also appeared to
be the best of times for lawyers.  From the late 1950s through the mid-
1960s, the ABA made assiduous efforts to increase the income of law-

69. MARC LEVINSON, AN EXTRAORDINARY TIME: THE END OF THE POSTWAR BOOM

AND THE RETURN OF THE ORDINARY ECONOMY 1-3 (2016).  Levinson offers an economic
history of the 1970s describing the end of extraordinary growth throughout the devel-
oped world beginning in 1973-1974. Id.

70. STANLEY I. KUTLER, THE WARS OF WATERGATE: THE LAST CRISIS OF RICHARD

NIXON 397-98 (1990).
71. JAMES PATTERSON, GRAND EXPECTATIONS: THE UNITED STATES, 1945-1974 776

(1996); KUTLER, supra note 70, at 391-98 (noting that “[m]oney making, before, during,
and after his tenure as Vice President—seemed to be the thing that excited Agnew
most.”).

72. See KEN GORMLEY, ARCHIBALD COX: CONSCIENCE OF A NATION 232-43 (1997).
73. Id. at 338-58; KUTLER, supra note 70, at 407-08.
74. N.O.B.C. Reports on Results of Watergate-Related Charges Against Twenty-nine

Lawyers, 62 A.B.A. J. 1337, 1337 (1976).
75. James D. Fellers, President’s Page, 61 A.B.A. J. 529, 529 (1975) (blaming affair

on lawyers by ABA President); Richard B. Allen et al., Editorial, Watergate—A Lawyers’
Scandal, 60 A.B.A. J. 1257 (1974).
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yers.76  To make it clear that lawyers were ill paid, one ABA pamphlet
offered the title The 1958 Lawyer and His 1938 Dollar.77  The ABA’s
efforts occurred while the percentage of lawyers among the population
fell,78 the work of lawyers expanded, and the nation’s economic output
shifted more to the production of services instead of manufacturing.79

Beginning in the mid-1960s lawyer incomes jumped.  In 1968, the
New York law firm of Cravath, Swaine, & Moore raised the pay of new
associates from $10,500 to $15,000.80  Large law firms, in desperate
need of new associates, advertised the opportunity for associates to
work in the firms’ newly-created pro bono programs.81  By 1969, me-
dian lawyer income, measured in 1983 dollars, was $47,638.82  That
same year, the ABA House of Delegates adopted, without amendment,
a Model Code of Professional Responsibility (“Code”) replacing the
1908 Canons of Professional Ethics.83

The ABA increasingly promoted American lawyers as important
social leaders.  The Code was intended, in part, to justify the increas-
ingly public role of the lawyer; the Preamble to the Code began by
connecting democratic society to “justice based on the rule of law,” and
continued with the assertion that “Lawyers as guardians of the law,
play a vital role in the preservation of society.”84

This vital role was also an active role.  The ABA promoted the
creation of a federal program providing legal services to the poor in
early 1965,85 defended the program against efforts to abolish it,86 and
successfully urged Congress to form the Legal Services Corporation in
1974.  The following year the ABA House of Delegates adopted the

76. See Ariens, supra note 34, at 63-68 (discussing work of Special Committee on
Economics of Law Practice).

77. ABA SPEC. COMM’N ON ECON. OF L. PRAC., THE 1958 LAWYER AND HIS 1938
DOLLAR (1958 REPR. 1959).

78. ABEL, supra note 10, at 280 table 22 (noting change in number of lawyers com-
pared with change in population in period from 1940-1963).

79. See BILL BISHOP, THE BIG SORT: WHY THE CLUSTERING OF LIKE-MINDED

AMERICA IS TEARING US APART 214 n.* (2008) (citing June 28, 1965, New York Times
article reporting shift from an “industrial economy” to a “service economy”). See gener-
ally DANIEL BELL, THE COMING OF POST-INDUSTRIAL SOCIETY: A VENTURE IN SOCIAL

FORECASTING (1973).
80. MARC GALANTER & THOMAS PALAY, TOURNAMENT OF LAWYERS: THE TRANSFOR-

MATION OF THE BIG LAW FIRM 24 (1991).
81. See Ariens, supra note 34, at 75 (noting creation of pro bono programs by large

law firms to entice new lawyers to join).
82. Sander & Williams, supra note 10, at 448.
83. See Proceedings of the 1969 Annual Meeting of the House of Delegates, 94 A.B.A.

REP. 378, 389-92 (1969).
84. Preamble, MODEL CODE OF PROF’L RESPONSIBILITY (AM. BAR ASS’N 1969).
85. See House of Delegates Proceedings, 90 A.B.A. REP. 95, 110-11 (1965).
86. See John D. Robb, Controversial Cases and the Legal Services Program, 56

A.B.A. J. 329, 329 (1970) (making second successful argument for its continued
existence).
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conclusion of a Special Committee on Public Interest Practice that it
was “a basic responsibility of each lawyer engaged in the practice of
law to provide public interest services.”87

The belief that lawyers were well positioned to protect the public’s
interest was the foundation for the conclusion of a 1973 study of large
New York City law firms.  The author called for elite lawyers to take a
greater role in protecting the public good.  Such lawyers should be-
come “more detached, more independent, someone paid by the client
but responsible to the general public.”88

The extent of the ABA’s influence on legal ethics may be demon-
strated by the Code’s adoption by states.  The ABA created a special
committee to promote the adoption of the Code.  Less than three years
after its approval by the ABA, the Code had been adopted as law in
forty-three jurisdictions.89  Further, four other state bar associations
adopted the Code as applicable to their members.90  When adopting
the Code of Professional Responsibility most states or state bar as-
sociations made few amendments to the ABA Code.  None of those
amendments, the special committee reported, were “fundamental.”91

Another sign of good times for the legal profession was the ex-
traordinary increase in law students.  The baby boom, beginning in
1946, offered a massive number of young adults as prospective law
students.  Social changes joined this demographic wave to aid in filling
law school seats.  The women’s liberation movement helped generate
an increase in the number of women attending law school, from 1,064
first-year female law students in Fall 1965, to 2,103 in Fall 1969, to
7,464 in Fall 1973.92  Educational opportunities and affirmative ac-
tion helped increase the number of racial and ethnic minority stu-
dents in law schools, increasing from 4.3% of all law students in 1969,
to 7.5% in 1974, which was an absolute increase of minority students
of over 5,100.93  Some men sought refuge from serving in the armed

87. See House of Delegates Proceedings, 100 A.B.A. REP. 642, 684 (1975).
88. PAUL HOFFMAN, LIONS IN THE STREET 227 (1973).
89. Report of the Special Committee to Secure Adoption of the Code of Professional

Responsibility, 97 A.B.A. REP. 740, 741 (1972).
90. Report of Special Committee to Secure Adoption of the Code of Professional Re-

sponsibility, 97 A.B.A. REP. 740, 741 (1972).
91. See, e.g., Report of the Special Committee to Secure Adoption of the Code of

Professional Responsibility, 96 A.B.A. REP. 676, 676 (1971).
92. ABEL, supra note 10, at 285 (listing number of women in law schools from 1940-

86). See also Statistics, AMERICAN BAR ASSOCIATION, https://www.americanbar.org/
groups/legal_education/resources/statistics.html (last visited February 28, 2018) (listing
Enrollment and other data in ABA-approved law schools from 1963 to 2012-2013).

93. ABEL, supra note 10, at 288 (listing number of minority law students from
1969-85).  The number of law students in 1969 was 64,416; 4.3% of that is 2,770. Id.
The number of law students in 1974 was 105,708, and 7.5% of that is 7,928, a difference
of 5,158. Id.
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forces during the Vietnam War by enrolling in law school.  Finally, the
civil rights movement of the 1960s was supported by regular refer-
ences to law and justice in light of the American commitment to the
rule of law, which were claims often supported by the Supreme Court
of the United States.94  All contributed to a dramatic increase in the
number of law students.  In fall 1972, the number of law students ex-
ceeded 100,000 for the first time.95  The following year all available
seats for entering law students were filled for the first time, and in
1974 “only one law school reported ‘unfilled seats’ in its entering
class.”96  This occurred even as the number of ABA-approved law
schools increased from 135 in 1966-67 to 157 in Fall 1974.97  Law
school enrollment effectively doubled between 1964 and 1973.98

It may be that the best of times is also always the worst of times.
In addition to the lawyer’s scandal of Watergate, lawyers once again
feared economic calamity.  In the fall of 1972, the ABA created a Task
Force of Professional Utilization (“Task Force”).99  The Task Force
was charged with easing the concerns of lawyers who worried about
“the increase in the number of new entrants into the profession.”100

Shortly thereafter, Business Week magazine declared that “the outlook
for lawyers is grim.”101  The Department of Labor projected that the
approximate 30,000 new law graduates in 1974 would find fewer than
half (14,500) that number of jobs awaiting them.  Lawyer income did
drop during the 1970s, as shown in studies in Michigan, Maryland,
and Illinois during different periods of the decade.102  By 1979, lawyer
median income had declined to $36,716 in constant 1983 dollars, a
22.5% decrease in real income in one decade.103

94. See LUCAS A. POWE, JR., THE WARREN COURT AND AMERICAN POLITICS Pt. III
(2000).

95. ABEL, supra note 10, at 279. See also Statistics, AMERICAN BAR ASSOCIATION,
https://www.americanbar.org/groups/legal_education/resources/statistics.html (last vis-
ited February 28, 2018).

96. James P. White, Is that Burgeoning Law School Enrollment Ending?, 61 A.B.A.
J. 202, 202 (1975).

97. See Statistics, AMERICAN BAR ASSOCIATION, https://www.americanbar.org/
groups/legal_education/resources/statistics.html (last visited February 28, 2018) (listing
51,079 students in 1964-65 and 101,675 in 1973-1974).

98. ABEL, supra note 10, at 279. See Statistics, AMERICAN BAR ASSOCIATION, https:/
/www.americanbar.org/groups/legal_education/resources/statistics.html (last visited
February 28, 2018).

99. See Report of the Task Force on Professional Utilization, 97 A.B.A. REP. 818,
819 (1972).

100. Id. at 819.
101. Special Report, The Job Gap for College Graduates in the ‘70s, BUS. WK., Sept.

23, 1972, at 48, 51.
102. ABEL, supra note 10, at 160 (noting studies).
103. Sander & Williams, supra note 10, at 448.  The number of lawyers increased

from 355,242 in 1971 to 542,205 in 1980, a 53% increase, which also depressed lawyer
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Additional threats to the economic standing of lawyers included
antitrust actions filed by the Department of Justice against the
ABA104 and the Supreme Court’s decision holding the Virginia State
Bar Association’s minimum fee schedules violated antitrust law.105  In
1977, the Supreme Court held unconstitutional a ban on lawyer ad-
vertisements,106 and the Federal Trade Commission joined the earlier
Department of Justice investigations by announcing its inquiry into
the American legal profession, including its possible regulation by the
FTC.107

In the aftermath of the Watergate mess, separate polls by Harris
and Gallup found only a quarter of the public was confident in lawyers
as a group or rated them highly in honesty and ethical standards.108

Lawyers were also attacked from a number of ideological perspectives.
Jerold Auerbach’s critical history of the American legal profession
claimed the Code of Professional Responsibility favored the economic
self-interest of lawyers rather than the “undisputed existence of a vast
neglected public for whom legal services were unavailable.”109  Others
also castigated the ABA and broader profession for issuing an ethics
code that protected lawyers and offered platitudes instead of
substance.110

Despite the public’s low opinion of lawyers, during the 1970s law-
yers acted in ways that signaled self-interest and the interests of cli-
ents ranked ahead of the interests of the public or third parties.  One

median income. Id. See SUPPLEMENT TO THE LAWYER STATISTICAL REPORT: THE U.S. LE-

GAL PROFESSION IN 2005 2 (Clara N. Carson with Jeeyoon Park eds., 2012).
104. See Justice Department and Other Views on Prepaid Legal Services Plans Get

an Airing Before the Tunney Subcommittee, 60 A.B.A. J. 791, 792-93 (1974); Lawrence
E. Walsh, The Annual Report of the President of the American Bar Association, 62
A.B.A. J. 1119, 1120 (1976) (reporting second antitrust complaint filed against ABA).

105. Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975).
106. Bates v. State Bar of Arizona, 433 U.S. 350 (1977).  The Court held the Arizona

ban based on a prohibition found in the Model Code of Professional Responsibility was
unconstitutional. Id.

107. See F.T.C. Goes Public on Lawyer Probe, 64 A.B.A. J. 959, 959 (1978).
108. Michael Asimow, Lawyers, Popular Perception of, in OXFORD COMPANION TO

AMERICAN LAW 495 (Kermit L. Hall et al., eds., 2002) (Harris Poll); Honesty/Ethics in
the Professions, GALLUP, http://news.gallup.com/poll/1654/honesty-ethics-profes-
sions.aspx (last visited February 28, 2018) (offering data from June 1976 through De-
cember 2017 and indicating number is slightly worse in 2017).

109. JEROLD AUERBACH, UNEQUAL JUSTICE: LAWYERS AND SOCIAL CHANGE IN MOD-

ERN AMERICA 286 (1976).
110. See Jay M. Smyser, In-House Corporate Counsel: The Erosion of Independence,

in VERDICTS ON LAWYERS 208, 215 (Ralph Nader & Mark Green eds., 1976) (calling Code
a “monument to the profession’s self-interest”); JETHRO LIEBERMAN, CRISIS AT THE BAR

65, 216-17 (1978) (concluding replacement of Canons by Code “was more of form than of
substance” and urging ethics code be drawn by independent body); Eric Schnapper, The
Myth of Legal Ethics, 64 A.B.A. J. 202, 203 (1978) (stating “[t]he Code of Professional
Responsibility, as the Canons of Professional Ethics before it, is a treasure trove of
moral platitudes”).
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example was the reticence of lawyers to require disclosure of confi-
dences made by a client who committed a past crime or fraud when
represented by the lawyer.  The Code initially declared:

A lawyer who receives information clearly establishing that:
(1) his client has, in the course of the representation, perpe-
trated a fraud upon a person or tribunal shall promptly call
upon his client to rectify the same, and if his client refuses or
is unable to do so, he shall reveal the fraud to the affected
person or tribunal.111

The lawyer thus owed a duty to disclose a past fraud to others even
absent client consent.  One difficulty with this provision was that the
lawyer possessed no mandatory duty to disclose a future crime, which
would include nearly all acts of fraud.112

The mandatory duty to rectify past acts of fraud was found in the
Disciplinary Rules in Canon 7 and the permissive authority to disclose
client statements concerning a future crime was found in the Discipli-
nary Rules in Canon 4.  Both Canons addressed the duties of the law-
yer to the client.  Canon 7 required the lawyer “represent a client
zealously within the bounds of the law.”113  Canon 4 was titled “A
Lawyer Should Preserve the Confidences and Secrets of a Client.”114

This incongruity could have been smoothed by requiring lawyers
to disclose confidences relating to the commission of future crimes.
Additionally, the Code could have required the lawyer to disclose all
confidences of the client while using the lawyer’s services to commit a
future act of fraud, or it could have defined future crimes only in terms
of crimes of physical violence.

Each of these resolutions required the ABA to decide which policy
was optimal as a substantive matter.  Some critics would have dis-
agreed with any proposed solution.  The debate, however, would have
been open, and the ABA’s justifications transparent.

The ABA chose instead a solution that was the least transparent
and most protective of lawyers’ clients, especially corporate clients.
The ABA decided to amend DR 7-102(B)(1) by adding a concluding
clause, “except when the information is protected as a privileged com-
munication.”115  Thus, a lawyer who learned a client used the lawyer’s
services to perpetrate a past fraud through a “privileged communica-

111. MODEL CODE OF PROF’L RESPONSIBILITY DR 7-102(B)(1) (AM. BAR. ASS’N 1969).
112. MODEL CODE OF PROF’L RESPONSIBILITY DR 4-101(C)(3) (AM. BAR. ASS’N 1969).

“A lawyer may reveal: . . . (3) The intention of his client to commit a crime and the
information necessary to prevent the crime.” Id.

113. MODEL CODE OF PROF’L RESPONSIBILITY Canon 7 (AM. BAR. ASS’N 1969).
114. MODEL CODE OF PROF’L RESPONSIBILITY Canon 4 (AM. BAR. ASS’N 1969).
115. See Report of the Standing Committee on Ethics and Professional Responsibil-

ity, 99 A.B.A. REP. 262, 265 (1974). See House of Delegates Proceedings, 99 A.B.A. REP.
166 (1974) (approving the amendment without debate).
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tion” was not permitted to disclose this information without consent of
the client.  What was worse was that the Standing Committee on Eth-
ics and Professional Responsibility treated this as a “housekeeping”
amendment and did not debate it as a policy matter.116  While the
absence of transparency may have been related to the desire to protect
clients, the amendment to DR 7-102(B)(1) was also a response to a
scandal involving a suit brought by the Securities and Exchange Com-
mission alleging law firms possessed a duty to disclose fraud commit-
ted by their clients.117

The ABA Standing Committee on Ethics and Professional Re-
sponsibility then used that amendment to opine in 1975, in Formal
Opinion 341, that a lawyer was prohibited from disclosing an act of
fraud both when learned through a privileged communication, and
when learned otherwise in the lawyer-client relationship.118  The text
of the “excepting” clause was limited to “privileged communications.”
Learning of acts of fraud other than through such a communication
made that clause inapplicable.  Formal Opinion 341 failed to acknowl-
edge this distinction.

Since the “excepting” clause and other amendments to the Code
were brought to the House of Delegates as housekeeping amendments,
they were adopted without debate.  The “excepting” clause to DR 7-
102(B) protected the client at the expense of the victim of the fraud or
the public.  Formal Opinion 341 exacerbated that social cost by broad-
ening the effect of the exception.  It also did so by focusing on the risks
to lawyers in such cases without ever assessing the risks of harm to
the public and third parties.

This protection of the “bad” client, often a corporate client, gener-
ated little impact on public consciousness.  However, the defense of an
individual accused of barbaric crimes at the same time made larger
headlines.119  Robert Garrow was charged with a brutal murder, and

116. I discuss this at length in Michael Ariens, “Playing Chicken”: An Instant His-
tory of the Battle over Exceptions to Client Confidences, 33 J. LEGAL PROF. 239, 246-50
(2009).

117. The scandal involved National Student Marketing and its merger partner In-
terstate National Corporation. See Sec. & Exch. Comm’n v. Nat’l Student Mktg. Corp.,
457 F. Supp. 682 (D.D.C. 1978) (holding lawyers “were required to speak out at the
closing concerning the obvious materiality of the information,” and their “silence was
not only a breach of this duty to speak, but in addition lent the appearance of legitimacy
to the closing”). See James M. McCauley, Corporate Responsibility and the Regulation
of Corporate Lawyers, 3 RICH. J. GLOBAL L. & BUS. 15, 24 (2003) (noting the fines paid
by the two law firms were $1.95 million and $1.3 million).

118. ABA Comm’n on Ethics and Prof’l Responsibility, Formal Op. 341 (1975).  This
was, in the language of the Code, a “secret,” information about the client learned not
directly from a client communication but from the representation. Id.

119. See RICHARD ZITRIN & CAROL M. LANGFORD, THE MORAL COMPASS OF THE AMER-

ICAN LAWYER 7-26 (1999) (discussing case); TOM ALIBRANDI & FRANK H. ARMANI, PRIVI-
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suspected of several others.  Garrow’s lawyers learned from him that
he had killed several missing persons and where their bodies lay.  The
lawyers verified this information by visiting the locations Garrow di-
rected them to.  The lawyers claimed Garrow was insane, and at trial
he testified and admitted to committing other murders.  The lawyers
held a press conference and said that they had known for a year of the
location of the bodies of those missing.  The lawyers indicated that
they had not told anyone of their knowledge, including law enforce-
ment and the fathers of the two missing women who asked them if
they knew anything about their missing children.120

In the Garrow case, the lawyers had committed no crime.  The
Appellate Division thus affirmed the dismissal of the criminal charge
against Garrow’s lawyers.  Though the lawyers had not violated any
rule of ethics, and though the ethical behavior was not before the court
in the criminal appeal, the New York Appellate Division considered it
sufficiently important to acknowledge the public’s claim on lawyers:
lawyers “also must observe basic human standards of decency, having
due regard to the need that the legal system accord justice to the in-
terests of society and its individual members.”121

Whether lawyers aided the legal system in providing justice to
society was in doubt by some of the public in the late 1970s.  The Bur-
ied Bodies Case, as the Garrow affair became known, exemplified the
understanding of zealous advocacy at that time: the lawyer was pri-
marily a zealous advocate for his client.  Garrow’s lawyers considered
their duty of zeal to include finding the bodies of missing persons and
telling no one.  However, the lawyer is also an officer of the court,
which generated some unspecified duties as a member of a public pro-
fession.  The tension existed in the modifier.  Although Monroe Freed-
man willingly staked out a position of utmost zeal for one’s client,122

most of those discussing the extent of the lawyer’s duty of zealous rep-
resentation, like the New York Appellate Division, found zeal bound
by “basic standards of decency.”  The basic standards of decency in
representing clients were nearly always left unsaid.  The Code recog-
nized but did not resolve this tension.

In 1977, less than a decade after it adopted the Code of Profes-
sional Responsibility, ABA President William Spann appointed a
Commission on Evaluation of Professional Standards.  This became
known as the Kutak Commission after its chairman, Robert Kutak.

LEGED INFORMATION (1984) (first-person account by one of the lawyers for Garrow);
People v. Belge, 372 N.Y.S. 2d 798 (Onondaga Cnty. Ct. 1975).

120. Zitrin & Langford, supra note 119, at 11-13.
121. People v. Belge, 376 N.Y.S. 2d 771, 772 (N.Y. App. Div. 1975), aff’d 359 N.E.2d

377 (N.Y. 1976).
122. MONROE H. FREEDMAN, ETHICS IN AN ADVERSARY SYSTEM 9-24 (1975).
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Spann’s call to the Kutak Commission was to review “all facets of legal
ethics.”123  It did so, creating an entirely new code, the Model Rules of
Professional Conduct (“Model Rules”).124

A significant number of the members of the Kutak Commission
favored drafting rules of ethics emphasizing the lawyer’s duty to serve
the public as well as the client.  In December 1977, at one of its initial
meetings, Commission members were asked to describe their vision of
the work of the private practice lawyer.  One unnamed respondent
urged that the rules of ethics require such lawyers to act in light of “a
determinable public interest.”125  Further, the Commission also went
out of its way to avoid using the word zeal.  It was not found in either
the “leaked” Working Draft of August 1979 or the Discussion Draft of
January 1980.  This was due to the Commission’s suspicion of the
word: “ ‘Zealous,’ it seems, has curiously come to mean ‘overzealous.’
Strong sentiment was found around the table for dropping ‘zeal’ alto-
gether as a descriptive term with ethical consequences.  It carries with
it simply too much baggage.”126

The Kutak Commission forged ahead with the idea that the law-
yer owed duties both to client and public; the rules should reflect the
existence of two masters.127  Its members considered the Code a fail-
ure in part due to its thoroughgoing adoption of the “basic posture of
‘my client, first, last and always,’ [which] allowed little room for devel-
opment of the attorney’s role as an officer of the court.”128

By the time the Model Rules were adopted by the ABA House of
Delegates in August 1983, the ideal of the lawyer as public profes-
sional had been routed.  One small but telling example is found in the
initial paragraph of the Model Rules, the Preamble: A Lawyer’s Re-
sponsibilities.  As adopted, it began with the declaration that a lawyer
“is a representative of clients, an officer of the legal system and a pub-
lic citizen having special responsibility for the quality of justice.”129

Until the final version, the first two duties were in reverse order.  The
lawyer “is an officer of the legal system, a representative of clients,

123. William B. Spann, Jr., The Legal Profession Needs a New Code of Ethics, BAR

LEADER, at 2-3 (Nov./Dec. 1977).
124. On the history of the Kutak Commission’s efforts, see Ariens, supra note 27, at

700-21.
125. COMMISSION ON EVALUATION OF ETHICAL STANDARDS JOURNALS, N.Y.C., N.Y.,

DECEMBER 16-17, 1977, at 14 (copy on file with author) [hereinafter JOURNALS].
126. JOURNALS, RESEARCH TRIANGLE PARK, N.C., Feb. 23-24, 1979, at 19-20 (copy on

file with author).
127. See Ariens, supra note 27, at 706.
128. JOURNALS, SEATTLE, WASH., JUNE 29-30, 1979, at 16 (quoting Reporter Geoffrey

Hazard).
129. Preamble: A Lawyer’s Responsibilities, MODEL RULES OF PROF’L CONDUCT (AM.

BAR ASS’N 1983)
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and a public citizen having special responsibility for the quality of
justice.”130

That modest change symbolized larger shifts in the legal profes-
sion.  By the time the Commission’s proposed final draft was issued in
May 1981, the profession’s understanding of “zealous” behavior had
moved decisively in favor of the “basic posture:” the client is right first,
last, and always.  This change was swift.  In a 1976 Conference on
Popular Dissatisfaction with the Administration of Justice,131 none of
the discussants raised any general concerns about discovery abuse.132

By 1980, the profession regularly bemoaned discovery abuse in the
everyday civil case.  That year an ABA Special Committee for the
Study of Discovery Abuse issued its Report, “there is serious and wide-
spread abuse of discovery.”133

Another early warning sign of change in the legal profession was
the publication in May 1978 of a profile of the Los Angeles lawyer
Marshall Manley, who was a partner at that time in the firm of
Manatt Phelps.  Manley told reporter Steven Brill, “I have no qualms
about stealing away lawyers and clients from other firms.  It’s the key-
stone of our program.”134  In February 1979, Brill published the first
issue of American Lawyer magazine, a monthly that had as “its ongo-
ing focus: the money that partners at big law firms made.”135  As Wil-
liam Henderson noted in 2012, the initial issue “managed to compare
(envy) lawyers and law firms (pride) on the metric of money
(greed).”136 American Lawyer doubled down on this strategy in 1985,
presenting the American Lawyer 50, a listing of the fifty most profita-
ble large firms on a per partner basis.137

Beginning with the ABA Presidency of Lewis F. Powell, Jr. in
1964-1965, the ABA had worked to join the private and public inter-
ests of lawyers.  It seems no mistake that Powell created the Special

130. MODEL RULES OF PROF’L CONDUCT (AM. BAR ASS’N, PROPOSED FINAL DRAFT

1981). See also Model Rules of Prof’l Conduct, Proposed Final Draft, 107 A.B.A. REP.
833 (1982).

131. See Addresses Delivered at the National Conference on the Causes of Popular
Dissatisfaction with the Administration of Justice, 70 F.R.D. 79 (1976) (publishing pa-
pers of conference).  The title was, of course, a nod to Roscoe Pound’s speech to the ABA
seventy years earlier. See Roscoe Pound, The Causes of Popular Dissatisfaction with the
Administration of Justice, 29 A.B.A. REP. 395 (1906).

132. One later noted such a concern, but that applied to a small subset of federal
cases. See William H. Erickson, The Pound Conference Recommendations: A Blueprint
for the Justice System in the Twenty-First Century, 76 F.R.D. 277, 288 (1977).

133. Philip H. Corboy, Second Report of the Special Committee for the Study of Dis-
covery Abuse (January 1980), LITIG. NEWS, Apr. 1980, at 9, 10.

134. Steven K. Brill, Building a Law Firm—Fast, ESQUIRE, May 23, 1978, at 10, 11.
135. HARPER, supra note 29, at 71.
136. Henderson, supra note 16, at 56.
137. HARPER, supra note 29, at 72.  The number has varied but for some time has

been marketed as the Am Law 100 survey, which is an annual survey.
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Committee that drafted the Code of Professional Responsibility and
managed to gain House of Delegates approval of a federal program for
legal services to the poor.  The creation of the Code of Professional
Responsibility was an effort to provide lawyers a better understanding
of the ethical standards to which they were bound.  Support for a fed-
eral initiative to provide civil legal services to the poor was an ac-
knowledgment by the ABA that lawyers needed to do more to alleviate
that problem than they had in the 1950s.  Both of these projects were
part of the lawyer’s public responsibilities.  The Kutak Commission
worked to continue in the Model Rules the idea that the lawyer is a
private and public actor.  Unlike Powell, when seeking the support of
the broader membership, the Kutak Commission failed.138

A decade after writing a study of the influence and power of the
large New York law firm, author Paul Hoffman returned for an up-
date.  These legal “lions” remained in power, but the author no longer
considered it possible for privately-paid lawyers to exercise power on
behalf of the interests of the public.  Hoffman was instead worried
about the turn to profit made by New York “legal powerhouses” over
the past decade:

The Canons of Ethics may be filled with pious pronounce-
ments about an attorney’s duty to his clients, to the court, to
the law of the land, and to the concept of justice, but the legal
powerhouses on Wall Street and in midtown Manhattan ex-
ist, not to chase the elusive butterflies of abstract ideals, but
to make money.139

This was not only true of Manhattan-based law firms, but firms
across the country.  The idea, as floated by Hoffman in 1973, that law-
yers in those firms might serve “less a lackey and more of an ‘expert,’
more detached, more independent, someone paid by the client but re-
sponsible to the general public,” seemed like an echo from a distant,
not recent, past.140

The adoption of the Model Rules in 1983 sowed significant doubt
on the idea that private practice lawyers acted in light of “a determi-
nable public interest.”141  In debating the Proposed Final Draft of the
Model Rules, the House of Delegates was regularly faced with choos-
ing between a client-centered zeal and a duty of fidelity to the public;
it usually chose the former.  The House did not do so overwhelmingly,
much less unanimously.  A number of the votes were relatively close,
but it appeared a tipping point had been reached.  Some remnants of

138. The details of this failure are found in Ariens, supra note 27, at 736-41.
139. PAUL HOFFMAN, LIONS OF THE EIGHTIES 38 (1982).
140. HOFFMAN, supra note 88, at 227.
141. JOURNALS, N.Y.C., N.Y., DECEMBER 16-17, 1977, at 14 (copy on file with

author).
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the officer of the legal system model remained, and some lawyers
adopted that model in their practice.  Whether those remnants consti-
tuted enough to form a governing ethos for private practice lawyers
was doubtful.

IV. CRISIS AND OPPORTUNITY

Speaking to the Torts and Insurance Practice Section (“TIPS”) at
the 1984 Annual Meeting of the ABA, Professor Roger Cramton spoke
of the “paradox”142 of professional independence: “The lawyer is loyal
to his client, providing a vigorous and fearless presentation of the cli-
ent’s cause.  But his zeal for the client is tempered by the lawyer’s
duties to the court, to adversaries and third persons, and to the pub-
lic.”143  The professional norms applicable to the lawyer made the law-
yer responsible both to client and to the public, “a minister of justice
as well as a champion.”144  This bifurcated role generated two models
that explained the power exercised by lawyers: “the public-interest
model and the market model.”145

Cramton was well aware of the attractions of the market model.
It had always been easier for the private practice lawyer to do what
the paying client wanted done.  Such a bias was usually a more profit-
able and less difficult path to take.146  That model also reduced the
tension found in the lawyer’s role by ignoring the traditional duty of
fidelity owed by the lawyer to the public.

Between 1972 and 1987, the revenues of the largest law firms in
the United States “increased, in real dollars, an average of ten percent
per year . . . more than double the rate of growth in the legal services
field generally.”147  In just the five years between 1977 and 1982, re-
ceipts of private practice lawyers doubled to thirty-four billion dol-

142. See Roger C. Cramton, The Lawyer’s Professional Independence: Memories, As-
pirations, and Realities, in THE LAWYER’S PROFESSIONAL INDEPENDENCE: AN IDEAL RE-

VISITED 49, 50 (John B. Davidson, ed. 1985); TIPS Notes, 14 THE BRIEF, Fall 1984, at 2,
2-3.

143. Cramton, supra note 142, at 50.
144. Id. at 51.
145. Id.
146. See Can an In-House Lawyer Say ‘No’ to His Boss, BUS. WK., Apr. 7, 1984, at 70

(quoting Thomas Barr of Cravath, Swaine and Moore when declaring that on occasion
his job is to say no to the client).

147. Richard Sander & E. Douglass Williams, A Little Theorizing about the Big Law
Firm: Galanter, Palay, and the Economics of Growth, 17 LAW & SOC. INQUIRY 391, 392
n.4 (1992).  This was not true for many lawyers during this time, who saw their real
income decline during this time due to high inflation and unemployment. See ALLEN J.
MATUSOW, NIXON’S ECONOMY: BOOMS, BUSTS, DOLLARS, & VOTES 214-40 (1998) (titling
post-1972 election period “The Great Inflation”); W. CARL BIVEN, JIMMY CARTER’S ECON-

OMY: POLICY IN AN AGE OF LIMITS 185-208 (2002) (titling chapter on period from 1978 on
“The Worsening Inflation”); RICHARD A. POSNER, OVERCOMING LAW 57 (1995) (noting in
real dollars price of legal services fell between 1970 and 1985).
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lars,148 with much of that increase coming from businesses.  Marc
Galanter found that businesses purchased 39% of legal services na-
tionally in 1967, and 47.4% in 2002.149  In constant 2000 dollars, law-
yers received from businesses $8.64 billion in 1967 and $79.61 billion
in 2002, a 900% increase.150  Not surprisingly, the growth of corporate
law firms during this time was extraordinary.  In early 1968, the larg-
est law firm was Shearman and Sterling, with 169 lawyers.151  The
three firms tied for eighteenth each had 106 lawyers.  In 1972, the
twenty-five largest law firms ranged in size from 110 to 240 law-
yers.152  Seven years later, the twenty largest law firms had a median
of 235 lawyers, with the largest consisting of 512.  By 1985, the me-
dian number of lawyers in those firms was 395, which rose to 460 just
two years later.153

Though claims were made in the early 1980s that such firms were
under profit pressures,154 large law firms doubled their market share
of legal services between 1972 and 1986.155  Further, beginning large
firm lawyers saw their salaries rapidly increase.  In 1973, Texas
Monthly unfavorably compared the pay of new large firm lawyers in
Texas ($15,500) with that of plumbers.156  By 1985, those lawyers
were paid $47,000, just slightly less than the starting pay of New
York-based lawyers.157  The following year starting salaries in New
York were increased to $65,000.  That salary reached $160,000 when
the Great Recession arrived.158

Lawyers continued during the 1980s to sort themselves into two
hemispheres: those representing individuals and those representing
corporations.159  Within those hemispheres was a further sorting of
lawyers.  For those lawyers representing individuals, only the top

148. Cramtom, supra note 142, at 49.
149. Galanter, supra note 12, at 1382.
150. Id. at 1383.
151. See Why Law is a Growth Industry, BUS. WK., Jan. 13, 1968, at 78, 79 (listing

top twenty firms in size and including number of partners and associates).
152. Alexis de Tocqueville, Money Talks: Why It Shouts to Some Lawyers and Whis-

pers to Others, 2 JURIS DOCTOR, Jan. 1972, at 54 (listing twentieth largest firm as hav-
ing 122 lawyers).

153. ABEL, supra note 10, at 311.
154. See Peter W. Bernstein, Profit Pressures on the Big Law Firms, FORBES, Apr.

19, 1982, at 84; The Big-Law Business, NEWSWEEK, Apr. 16, 1984, at 87.
155. See GALANTER & PALAY, supra note 80, at 41.
156. Griffin Smith, Jr., Empires of Paper, TEXAS MONTHLY, Nov. 1973, at 53, 63.
157. See MICHAEL S. ARIENS, LONE STAR LAW: A LEGAL HISTORY OF TEXAS 191

(2011).
158. See Burk & McGowan, supra note 29, at 21 (listing increases in starting pay for

large law firm associates in New York from the late 1960s).
159. Compare HEINZ & LAUMANN, supra note 15, 140-58 (finding law firm lawyers as

of 1975 are sorted into two hemispheres of practice, those who represent individuals
and small businesses and those who represent large businesses), with HEINZ, NELSON,
SANDEFUR & LAUMANN, 29-47 (finding greater sorting by 1995).
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strata of personal injury lawyers prospered beyond ordinary economic
growth.160  For the latter, significant lateral partner hiring161 and
“eat what you kill”162 compensation systems were joined by increases
in the consumption of legal services.163

Lawyers representing organizations succeeded during the reces-
sion of 1991.  Large firm managers were aghast that during the reces-
sion revenue growth dipped to 3% per lawyer from 9% in 1990.164  The
latter percentage itself had been a disappointment to such firms.  The
recession did, however, provide an opportunity for large firms to fire
both partners and associates.  Hildebrandt Inc., a law consultancy,
surveyed 105 large firms, 59% of which “terminated partners,” and
93.4% of which fired associates.165  Further, “[c]lose to two-thirds of
the firms that have already fired some partners expect to fire more in
the next 18 months.”166

The relatively modest recessions of 1991 and 2001 were just slight
interruptions to overall economic growth between 1983 and the Great
Recession in late 2007.  For corporate lawyers, and particularly large
firm corporate lawyers, economic growth was superb.  Writing soon
after the end of the Great Recession, former large firm lawyer Steven
Harper declared, “[a]ll attorneys in big law firms are making far more
money than they would have earned thirty years ago.”167  Harper
noted that the top equity partners “earned three times more than
their lowest-paid fellow equity partner[ ]” in 1985, and “more than
ten” times that in 2011.168  This “winner-take-all” approach mimicked
compensation models at large publicly-traded companies, and further
emphasized that success in large firms was marked by increases in

160. The Best-Paid Trial Lawyers, FORBES, Oct. 16, 1989, at 204; Brigid McMe-
namin, The Best Paid Lawyers, FORBES, Nov. 6, 1995, at 145. See also Ariens, supra
note 62, at 172 (discussing success of personal injury lawyers in 1970s). See STEPHEN

DANIELS & JOANNE MARTIN, TORT REFORM, PLAINTIFFS’ LAWYERS, AND ACCESS TO JUS-

TICE (2015) (reporting incomes of ordinary personal injury lawyers in Texas).
161. Burk & McGowan, supra note 29, at 15.  “By 1988, over a quarter of the 500

largest U.S. firms had acquired more than half their new partners from outside the
firm.” Id.

162. See HEINZ & LAUMANN, supra note 14, at xvii (quoting partner in Chicago law
firm, “[i]n this firm, you eat what you kill”); PETER MEGARGEE BROWN, RASCALS: THE

SELLING OF THE LEGAL PROFESSION, 63 (1989) (noting large firm criticized in late 1980s
for failing “to follow the fashion at this time that you only eat what you kill”).

163. See Galanter, supra note 12, at 1378-79.
164. See The Legal Profession, THE ECONOMIST, July 18, 1992, at 3, 5.
165. See Don J. DeBenedictis, Firings to Continue, A.B.A. J., Mar. 1992, at 24.
166. Id.
167. HARPER, supra note 29, at 97.
168. Id.  This is confirmed in Michael D. Goldhaber, The Great Class Divide, AM.

LAW., May 2014, at 150, 150 (noting that in 1994 “most Am Law 100 firms were equity-
only partnerships,” which by 2014 were down to seventeen firms); GEO. U. L. CTR., CTR.
FOR THE STUDY OF THE LEGAL PROF., 2013 REP. ON THE ST. OF THE LEGAL MKT. 10 (2013)
(noting 169 of Am Law 200 reported having two-tiered partnerships).
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profits, and thus income.  Such success intimately tied these lawyers
to the clients who generously contributed to their income.

Overall, the growth in legal services as a percentage of gross do-
mestic product grew remarkably from the late 1960s through 2002.
Expenditures on private practice legal services grew from .4% of GDP
in 1967 to 1.8% by 2002.169  Growth in legal services expenditures did
not end until the Great Recession.170

By the time American Lawyer began listing profits per (equity)
partner in 1985, large law firm partners were already aware of that
metric.  For the next twenty years, that metric moved in one direction.
The Great Recession meant layoffs for associates, staff attorneys, and
staff, and a more fervent “de-equitization” of partners.  It also meant a
continued rise in profits per partner for those who found and kept
well-paying clients.

The push to measure success by income (profits) was met with the
pull of what became known as the professionalism movement.

The initial call for lawyers to return to the tradition of indepen-
dence from both client and society began at the ABA’s Annual Meeting
in 1983.171  TIPS organized a program that year titled The Lawyer’s
Professional Independence.172  The program was given Presidential
Showcase status and was warmly greeted, particularly within TIPS.
The incoming chairman of TIPS for the 1983-1984 year was L. S. Car-
sey, who made the topic of professional independence the subject of his
chairmanship.173  TIPS held a seminar on the Professional Indepen-

169. See Galanter, supra note 12, at 1378-79. Cf. ROBERT H. FRANK & PHILIP J.
COOK, THE WINNER-TAKE-ALL SOCIETY: WHY THE FEW AT THE TOP GET SO MUCH MORE

THAN THE REST OF US 219 (1995) (“Legal services, which accounted for only 0.6 percent
of gross domestic product in 1960, accounted for 1.39 percent in 1987.”).

170. See Aric Press, The Century Thus Far, AM. LAW., May 2006, at 123, 125 (“Since
2000, the average PPP [profits per partner] has increased 44 percent, to $1.06 million”);
Aric Press & John O’Connor, Lessons of the Am Law 100, AM. LAW., May 2007, at 127
(noting change from previous year showed, “Gross revenue up 11.4 percent, profits per
partner up 13.4 percent, revenue per lawyer up 7.3 percent”); Aric Press & John
O’Connor, Lessons of the Am. Law 100, AM. LAW., May 2008, at 131 (noting in 2007,
“[f]or the first time, the [largest 100] firms showed five consecutive years of better-than-
average growth in both revenue per lawyer, the key measure of law firm financial suc-
cess, and profits per partner”).  The decline and slow improvement of the market for
legal services since the Great Recession is found in Industry Data, U.S. DEP’T OF COM.
BUREAU OF ECON. ANALYSIS, https://bea.gov/iTable/iTable.cfm?reqid=51&step=51&isuri
=1&5114-=a&5102=1#reqid=51&step=51&isuri=1&5114=a&5102=1 (last visited Feb-
ruary 28, 2018).

171. See Ariens, supra note 34, at 50-52.
172. THE LAWYER’S PROFESSIONAL INDEPENDENCE: PRESENT THREATS/FUTURE CHAL-

LENGES (John B. Davidson ed., 1984) (reprinting talks).
173. See L. S. Carsey, Dealing with Change, 13 THE BRIEF, Nov. 1983, at 2 (noting

lawyer independence must be justified in light of the “public interest, not the private
interest of lawyers, individually or as a group”); L. S. Carsey, Acting Like Professionals,
13 THE BRIEF, Feb. 1984, at 2 (differentiating a business and a profession on the ground
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dence of the Lawyer in April 1984, and a second Presidential Show-
case program on professional independence at the 1984 ABA Annual
Meeting.174  This focus on professional independence was why Roger
Cramton was speaking at the annual TIPS luncheon in August 1984.
The professionalism movement was goosed by Chief Justice Warren
Burger’s speech to the ABA decrying commercialism in the practice of
law at its February 1984 Midyear Meeting.175

One of Burger’s recommendations was that the ABA create a body
to “study the question of professionalism.”176  As a result, a Special
Commission on Professionalism was created by ABA Board of Gover-
nors in December 1984.  The Commission was charged in part with
responding to claims that “the Bar might be moving away from the
principles of professionalism and that it was so perceived by the pub-
lic.”177  The Commission’s report, published as “ ‘In the Spirit of Public
Service:’ A Blueprint for the Rekindling of Lawyer Professionalism,”178

was widely reported.  Among its conclusions were, “[t]he Bar should
place increasing emphasis on the role of lawyers as officers of the
court, or more broadly, as officers of the system of justice,”179 and that
lawyers not representing clients before legislatures “should support
legislation that is in the public interest.”180  Two of the seven “in gen-
eral” recommendations are relevant here.  First, the bar was to “pre-
serve and develop . . . integrity, competence, fairness, independence,
courage and a devotion to the public interest.”181  Second, lawyers
were to “[r]esist the temptation to make the acquisition of wealth a
primary goal of law practice.”182

It is not too strong to suggest that the publication of the Special
Commission’s report ushered in a crusade by some influential lawyers
to re-establish professionalism within the profession.  In 1988, TIPS

that only lawyers must serve “the general public interest”); L. S. Carsey, Basic Ques-
tions, 13 THE BRIEF, May 1984, at 2 (noting activity of TIPS Committee on the Profes-
sional Independence of the Lawyer); L. S. Carsey, Plenty to Worry About, 13 THE BRIEF,
Aug. 1984, at 2 (“The erosion of professionalism and independence is worth plenty of
worrying about . . . because the public good requires an independent profession of the
law, not a business of the law.”).  Carsey was a partner in the large Houston law firm of
Fulbright and Jaworski.

174. THE LAWYER’S PROFESSIONAL INDEPENDENCE:  AN IDEAL REVISITED (John B. Da-
vidson ed., 1985).

175. Warren E. Burger, The State of Justice, A.B.A. J., at 62 (Apr. 1984).
176. ABA Comm’n on Professionalism, In the Spirit of Public Service: A Blueprint

for the Rekindling of Lawyer Professionalism, 112 F.R.D. 243 (1986).
177. Report of the Commission on Professionalism, 111(2) A.B.A. ANN. REP. 369, 373

(1986).
178. See supra note 177.
179. Id. at 13.
180. Id.
181. Id. at 15.
182. Id.
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encouraged state and local bar associations to “adopt a lawyers’ ‘Creed
of Professionalism.’”183  A professionalism creed was intended to cas-
tigate those lawyers willing to do whatever their clients wished.  A
creed was to re-instill the idea that an “excessive zeal, a ‘win at any
cost’ mentality, ‘scorched earth’ tactics and the apotheosizing of ‘play-
ing hard ball’”184 were impermissible abuses.  The ABA was joined by
the American Bar Foundation185 and by courts and bar association in
sponsoring symposia and conferences on the subject.186

During this same time, senior lawyers and law professors wrote
declaring a crisis in the legal profession.  In the 1988 keynote address
at the celebration of the centennial of Cornell Law School, Sol Li-
nowitz claimed, “[w]e have become a business dominated by “Bottom
Line” perspectives.”187  The following year Peter Megargee Brown, an
early advocate of a return to professionalism, wrote Rascals: The Sell-
ing of the Legal Profession, the title of which he took from a letter to
him from Chief Justice Burger.188  Brown spoke of a transformation of
the profession in just twelve years.  Though some lawyers had always
perceived the work of lawyers as a trade “and ignored professional
standards, the immense shift to the business ethos of growing giant
firms has been extraordinary—and harmful to society.”189  Linowitz
returned to the subject of his Cornell keynote address with a book ti-
tled The Betrayed Profession.190  “Too many in my profession have

183. Rep. No. 2 of the Section of Tort and Insurance Practice, 113:2 ABA REP. 589,
589 (1988).

184. Id.
185. LAWYERS’ IDEALS/LAWYERS’ PRACTICES: TRANSFORMATIONS IN THE AMERICAN LE-

GAL PROFESSION, at ix (Robert L. Nelson et al., eds., 1992) (noting September 1988
program).

186. See The Texas Lawyer’s Creed—A Mandate for Professionalism (promulgated
and adopted by the Supreme Court of Texas and the Texas Court of Criminal Appeals
Nov. 7, 1989), reprinted in Thomas M. Reavley, Rambo Litigators: Pitting Aggressive
Tactics Against Legal Ethics, 17 PEPP. L. REV. 637, 657-62 (1990); Spec. Comm’n on
Professionalism, Illinois St. B. Ass’n, The Bar, the Bench and Professionalism in Illinois,
76 ILL. B.J. 441 (1988); Philip A Lacovara, Lawyers and Professionalism, WASH. LAW-

YER, Sept.-Oct. 1988, at 6 (noting “[t]hese days it is impossible to convene a meeting of
lawyers without discussing professionalism”); Nathan M. Crystal & Gregory B. Adams,
Introductory Remarks to the Conference on the Commercialization of the Legal Profes-
sion, 45 S.C. L. Rev. 883 (1994).  My research assistant found 123 bar associations and
courts have promulgated professionalism creeds (copy on file with author).

187. Sol Linowitz, Keynote Address, 73 CORNELL L. REV. 1255, 1256 (1988). See also
Arnold I. Burns, Disquieting and Disturbing Developments in Our Discipline, 18 COR-

NELL L. FORUM 9, 9 (1991) (noting many lawyers “hell-bent on acting like, being treated
like, and being perceived as tradesmen, rather than as members of a noble and time-
honored profession”).

188. BROWN, supra note 162, at 9.  Brown was an influential member of the first
TIPS Professionalism panel in 1983. See Ariens, supra note 35, at 50.

189. BROWN, supra note 162, at 64.
190. SOL M. LINOWITZ WITH MARTIN MAYER, THE BETRAYED PROFESSION: LAWYERING

AT THE END OF THE TWENTIETH CENTURY (1994).
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taken a calling that sought the good society and twisted it into an oc-
cupation that seems intent primarily on seeking a good income.”191

Harvard Law School Professor Mary Ann Glendon’s A Nation Under
Lawyers192 detailed the relationship between the “crisis” in the profes-
sion and its impact on society.  Yale Law School Professor (and soon
Dean) Anthony Kronman wrote The Lost Lawyer,193 which lamented
the loss of ideals among lawyers.

In the two decades after the collapse of the Kutak Commission’s
efforts to instill greater lawyer fidelity to the public in the Model
Rules, three other items of note took place.  The first item was a regu-
lar eruption of corporate frauds.  These instances appeared to have in
common the failure of lawyers to grasp any understanding of duty
other than a very narrow duty of loyalty to the corporate client, or
more accurately, those corporate executives who spoke as the client’s
representative.  The savings and loan crisis of the mid-1980s led not
only to recriminations regarding lawyer behavior, but fines and settle-
ments totaling over $400 million.194  Close on the heels of S&L fail-
ures was the indictment in 1992 of the Bank of Commerce and Credit
International and two of its lawyers, Clark Clifford and Robert Alt-
man.195  In late 2001, Enron imploded.  Enron’s failure was quickly
followed by the resignations of the CEOs of WorldCom, Adelphia, and
Tyco (and later bankruptcies and criminal or civil charges), and the
conviction of the Arthur Andersen accounting firm for its actions con-
cerning Enron.196  This third round of corporate frauds suggested to
one former large law firm partner, “[t]he problem is that corporate and
legal culture has lost all sense of right and wrong.”197

The second item of note was the apparent increase in unhappi-
ness and depression among lawyers.  Several Sections of the ABA

191. LINOWITZ, supra note 190, at 22.
192. MARY ANN GLENDON, A NATION UNDER LAWYERS: HOW THE CRISIS IN THE LEGAL

PROFESSION IS TRANSFORMING AMERICAN SOCIETY (1994).
193. ANTONY T. KRONMAN, THE LOST LAWYER: FAILING IDEALS OF THE LEGAL PROFES-

SION (1993).
194. Steve France, Unhappy Pioneers: S&L Lawyers Discover a “New World” of Lia-

bility, 7 GEO. J. LEGAL ETHICS 725, 726 (1994) (noting further that “[a]t least twenty-two
of the largest 200 law firms in the country . . . have been sued for malpractice by the
federal banking agencies in connection with services provided to failed banks and
thrifts).  See also Roger C. Cramton, Enron and the Corporate Lawyer: A Primer on
Legal and Ethical Issues, 58 BUS. LAW. 143, 143 n.3 (2002) (noting administrative fines
levied on law firms of $24 and $41 million for actions in representing Lincoln Savings
and Loan); Harris Weinstein, Attorney Liability in the Savings and Loan Crisis, 1993 U.
ILL. L. REV. 53 (noting “over 1000 criminal cases and nearly 2000 civil suits arising from
the savings and loan crisis,” including “more than ninety civil cases brought against
lawyers”).

195. See Ariens, supra note 116, at 266-67.
196. See id. at 295-300 (offering timeline).
197. William H. Widen, Enron at the Margins, 58 BUS. LAW. 961, 962-63 (2003).
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sponsored a conference in 1991 on The Emerging Crisis in the Quality
of Lawyers’ Health and Lives—Its Impact on Law Firms and Client
Services.198  The ABA Young Lawyers Division had sponsored a sur-
vey of lawyers in 1984 regarding dissatisfaction in the practice of law.
That survey was repeated in 1990.  Both suggested an “emerging cri-
sis [that] already affects private practitioners in significant num-
bers.”199  The 1990 survey indicated an increasing dissatisfaction in
the practice of law.  For example, the percentage of lawyers who were
very satisfied with their work dropped by 20% (from 41% to 33%).200

Without explaining why, the 1991 Breaking Point Conference con-
cluded that the problem was not due to the “conflict between the prac-
tice of law as a business rather than as a profession,” but to the
adoption of “management principles that are not only antithetical to
the conduct of the practice of law as a profession, but also unsound
under modern business management theory.”201  In 1999, Patrick
Schiltz offered a depressing assessment of the emotional health of
lawyers.  Lawyers “seem to be among the most depressed people in
America.”202  Lawyers also “appear to be prodigious drinkers,”203 and
possess rates of “anxiety, hostility, and paranoia” higher than
society.204

One additional conclusion of the Breaking Point conference was
the problem arising “when the common good as the driving factor is
replaced by the desire for wealth, when money is not just incidental to
the practice, but at its core.”205  Despite this warning, the desire for
wealth did not diminish during the 1990s.  Schiltz noted at the end of
the decade that the legal profession “is absolutely obsessed with
money.”206  It was certainly the case that the legal services pie contin-

198. AM. BAR ASS’N, THE REPORT OF AT THE BREAKING POINT: A NATIONAL CONFER-

ENCE ON THE EMERGING CRISIS IN THE QUALITY OF LAWYERS’ HEALTH AND LIVES—ITS

IMPACT ON LAW FIRMS AND CLIENT SERVICES (1991).
199. Id. at 29.
200. Id. at 9.
201. Id. at 12.
202. Schiltz, supra note 17, at 874. See also NANCY LEVIT & DOUGLAS O. LINDER,

THE HAPPY LAWYER: MAKING A GOOD LIFE IN THE LAW 6 (2010) (noting “exceptionally
high rates of depression, alcoholism, and suicide” among lawyers).

203. Schiltz, supra note 17, at 876.
204. See id. at 876. But see Jerome M. Organ, What do We Know about the Satisfac-

tion/Dissatisfaction of Lawyers—A Meta-Analysis of Research on Lawyer Satisfaction
and Well-Being, 8 U. ST. THOMAS L. REV. 225, 237 table 1 (2011) (listing surveys show-
ing much greater lawyer satisfaction regarding their work from late 1980s through
1990s than indicated by Schiltz). See also LEVIT & LINDER, supra note 202, at 7 (stating
“we are inclined to conclude that most lawyers fall somewhere near the middle of the
happiness continuum”).

205. See supra note 198, at 12.
206. Schiltz, supra note 17, at 903.
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ued to expand from the end of the 1991 recession past the recession of
2001.  That quickly ended with the Great Recession.

The third item of interest struck close to the perceived exceptional
nature of the work of lawyers.  When the traditional Milbank Tweed
firm decided to re-invent itself in the late 1980s, it surveyed prospec-
tive corporate clients about what they wanted in their lawyers.  To the
firm’s surprise, survey respondents “were not looking for ‘quality and
integrity’ when choosing their counselors.”207  Even more surprising,
“[s]uperior work product could no longer be used as an effective selling
point.”208

The Young Division Lawyers of the ABA surveyed its members
about job satisfaction on several occasions.  In its 2000 version, 69.1%
of the 800 respondents found the expectations and experiences regard-
ing the intellectual challenge of the job satisfaction converged “very
well,” with another 28.4% finding “somewhat” of a convergence.209

Overall, 97.3% agreed that their work was challenging.210

The intellectual challenge of law work required craftsmanship.
Craftsmanship meant the exercise of skill in the absence of standardi-
zation.  That skill demonstrated technical expertise, but also might
demonstrate a detachment from the client.  That detachment might be
used to serve the higher values of the legal system (as perhaps, when
representing the outcast) or might show an absence of values in the
practice of law.211

The appeal to craftsmanship had been made in the early 1950s in
defense of a strongly client-centered ethic of advocacy: “A lawyer may
have to treat the practice of law as if it were a game, but if he can rely
on craftsmanship, it may become an art, and ‘Art, being bartender, is
never drunk; and Magic that believes itself, must die.’”212  Boston
lawyer Charles P. Curtis suggested lawyers adopt the ethic of crafts-
manship as an art, as an aesthetic approach to the practice of law.
This approach would diminish the lawyer’s duty to the public, and re-
duce the concerns of conscience in the practice of law.  This solution

207. ELLEN JOAN POLLOCK, TURKS AND BRAHMINS: UPHEAVAL AT MILBANK, TWEED:
WALL STREET’S GENTLEMEN TAKE OFF THEIR GLOVES 264 (1990).

208. Id. at 264 (noting view of leading partner that it was “a revolutionary
conclusion”).

209. ABA YOUNG LAWYERS DIVISION SURVEY: CAREER SATISFACTION 20 (2000), http://
liblog.law.stanford.edu/wp-content/uploads/2012/10/ABA-YLD-2000-Career-Satisfac
tion-Survey.pdf.  The numbers for the 1995 survey were 67.9% and 30.2%, respectively.
See id.

210. Id. at 22.  The level of agreement was 57.2% “very,” and 40.1% “somewhat.” Id.
211. See A. Leon Higginbotham, Jr., The Life of the Law: Value, Commitment, and

Craftsmanship, 100 HARV. L. REV. 795, 816 (1987) (distinguishing the “technical expert,
detached and indifferent” from the lawyer who “will care enough to make a difference”).

212. Charles P. Curtis, Jr., The Ethics of Advocacy, 4 STAN. L. REV. 3, 22 (1951)
(quoting PETER VIERECK, TERROR AND DECORUM 53 (1948)).
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might fit the profession as long as lawyers convinced themselves they
were doing their jobs well.

The problem confronted by Milbank Tweed is one more lawyers
currently face, as Curtis’s solution to the dilemma of two masters has
faded in the past several decades.  One reason for the rise of a legal
industry is that lawyers increasingly hawk standardized products,
even in sophisticated legal fields.  Products in an industrial setting are
sufficiently standardized, so that the art of the craftsman is neither
needed nor wanted.  The Great Recession suggested the same might
be true for lawyers.213

One result of these disparate events was that prospects for law-
yers were both enthralling and chilling.  The salaries for new lawyers
continued to rise from 2000 to 2007, as did the profits per partner in
the largest law firms.  One concern was that this growth was unsus-
tainable.  Once it ended, what would happen?

In addition to its professionalism work, the ABA made several ef-
forts to stem the perceived threat of commercialism.  One example
was from the ABA Section of Litigation.  It created a task force in the
mid-1990s to examine why “far too many examples of lawyer lapses
were being reported.”214  Whether such lawyers engaged in such ethi-
cal lapses because they were willing to do anything for the fee their
clients were paying was unclear.  What was clear from the task force
was that protestations of lawyer professionalism were often rejected
by corporate clients, including in-house counsel.  One client represen-
tative chastised lawyers for “hanging on to an outmode ethos of profes-
sionalism instead of embracing a business ethos.”215  This view
correctly understood the rhetoric of professionalism: it constrained the
adoption by lawyers of the ethos of the market.  Business clients dis-
liked that constraint.

A second effort was by an ABA Committee on Research About the
Future of the Legal Profession.  It printed its Working Notes on the
Current Status of the Legal Profession on August 31, 2001.216  The
Committee began by declaring the immensity of the stakes: “We are in
the midst of the biggest transformation of civilization since the
caveman began bartering.”217  That transformation included both the
legal system and its lawyers.  Any such transformation, however, ne-

213. See MITCHELL KOWALSKI, THE GREAT LEGAL REFORMATION, 111-12 (2017) (not-
ing “quality legal expertise is fast becoming nothing more than table stakes”).

214. Lawrence J. Fox, Nancy McCready Higgins & Donald B. Hilliker, Report: Eth-
ics: Beyond the Rules: Historical Preface, 67 FORDHAM L. REV. 691, 691 (1998).

215. Austin Sarat, Enactments of Professionalism: A Study of Judges’ and Lawyers’
Accounts of Ethics and Civility in Litigation, 67 FORDHAM L. REV. 809, 829 (1998).

216. See supra note 9.
217. Id. at 2.
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cessitated an independent bar to “recreate ourselves with a culture
and a regulatory structure that preserves our core principles, protects
our clients, and maintains our relevance.”218

The Committee left unstated what the core principles of the pro-
fession were.  It did note, “[o]ur greatest peril is that if we cannot sur-
vive as an ‘industry’ and as a profession, then the underlying core
principles and the Rule of Law are themselves at risk.”219  It also
noted, “the law is not just another business or industry.”220  Law was
the basis for our system of self-governance, and that system needed
lawyers to ensure justice was served.

Section III of the Working Notes discussed “The Changing Face of
Private Law Practice.”221  It reads as working notes, a section cobbled
together from different committee members given different tasks.  It
discusses both the likely impact of technological change on small firms
and the rapid growth in large firm revenues.  It did not offer any
thoughts on transformative changes to the practice that either such
lawyer engaged in.  The section also failed to offer any core principles
that needed to be preserved.  Though the Committee noted its work
was continuing, no further report was ever made.

The most significant effort of the ABA at this time was Ethics
2000, the creation of a commission to re-assess the 1983 Model
Rules.222  The Ethics 2000 Commission was formed in 1997.  It was
charged by the ABA Board of Governors with undertaking a “compre-
hensive review and some revision” of the Model Rules.223  The com-
mission completed its work in time for discussion and vote in the ABA
House of Delegates at the annual meeting in August 2001.

The most important amendment proposed by Ethics 2000 regard-
ing serving both the client and the public was adding several excep-
tions to Rule 1.6.  The Commission suggested some limits on the
lawyer’s duty not to disclose confidential information from and regard-
ing a client.  The ABA House of Delegates had been down this road
before in 1982 when it had markedly trimmed the proposed exceptions
to client confidences during its lengthy discussion of the Model
Rules.224  At its August 2001 annual meeting, the ABA House of Dele-
gates refused to include the following exceptions to the rule on client

218. Id.
219. Id. at 4.
220. Id.
221. Id. at 36.
222. See Margaret Colgate Love, The Revised ABA Model Rules of Professional Con-

duct: Summary of the Work of Ethics 2000, 15 GEO. J. LEGAL ETHICS 441 (2002) (re-
counting origins and work of commission).

223. Id. at 441 n.1 (quoting E. Norman Veasey, chair of the Ethics 2000
Commission).

224. See Ariens, supra note 27, at 739-41.
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confidences: (1) to prevent the client from committing a crime or fraud
in which the lawyer’s services had or were being used; or (2) to allow a
lawyer to disclose a client confidence to rectify a past fraud in which
the client used the lawyer’s services.225  The result of this action was
that lawyers were prohibited from disclosing a client confidence re-
lated to a past or future fraud under the Model Rules.

Then Enron collapsed.  A task force on corporate responsibility
was created by the ABA, and it preliminarily suggested that lawyers
owed a duty to others to report past or future frauds, including disclos-
ing confidences made by clients.226  That is, not only was the lawyer
no longer prohibited from disclosing such confidences, the task force’s
preliminary proposal required lawyers to do so.

With this proposal, the ABA hoped to avoid regulation of lawyers
by the SEC.  When SEC regulations arrived with an impact less sig-
nificant than feared by corporate lawyers, the task force on corporate
responsibility altered its course.  In its final report, issued in March
2003, the task force suggested amending the rules on client confi-
dences to permit, but not require, lawyers to disclose confidences to
rectify past frauds and to prevent future frauds.227

Though the increasing demands made by clients, particularly cor-
porate clients, were known by ABA leaders and officers, and though
ABA leaders knew of the problems generated by such demands, the
ABA followed its traditional path.  The ABA spoke of the duty of law-
yers faithfully to protect their clients and the public, to act as profes-
sionals and not mere merchants.  It then wrote rules that tipped the
balance in favor of clients.

Alexander Forger, the managing partner of the New York firm of
Milbank Tweed during the late 1980s, may have expressed best the
end of the lawyer as social trustee acting for the public as well as cli-
ents.228  As the firm reacted to the shifts in business of law in the late
1980s, Forger declared to his partners, “[w]e are not a trade or busi-
ness.  We are a profession.”  But Forger himself called this declaration
“a hysterical note from the past.”229

225. See House of Delegates Proceedings, 126:2 ABA REP. 1, 37 (2001).
226. Preliminary Report of the American Bar Association Task Force on Corporate

Responsibility, 58 BUS. LAW. 189, 206 (2002).
227. Report of the American Bar Association Task Force on Corporate Responsibility,

59 BUS. LAW. 145, 174 (2003).  The SEC’s proposed rules used the permissive “may,”
which the task force then adopted. Id.; see Implementation of Standards of Professional
Conduct for Attorneys, 67 FED. REG. 71760, 71762 (Dec. 2, 2002).

228. See Ariens, supra note 34, at 52 (describing end of social trustee professional-
ism). See generally STEVEN BRINT, IN AN AGE OF EXPERTS: THE CHANGING ROLE OF PRO-

FESSIONALS IN POLITICS AND PROFESSIONAL LIFE (1994) (tracing broader history of social
trustee professionalism).

229. ELLEN S. POLLOCK, supra note 207, at 266.
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Lawyers during the past three decades have faced both crises and
opportunities.  The crises were, as is often the case, brief spells in
which the authority of lawyers to exercise power was challenged.  But
these challenges never became threats.  The monopoly granted to
those licensed to practice law remains largely unquestioned.

Opportunities, particularly economic opportunities, were found in
longer stretches of time.  Lawyers succeeded in generating work in
good times and bad times, and whether political leaders pursued
smaller or larger government.  One institutional opportunity foregone
was an examination of the public purposes of lawyers’ work.  The task
was not to resolve an age-old dilemma; it was simply to reconsider the
manner in which lawyers were to be bound.  A client-centered ap-
proach to the practice of law may surely be justified, but doing so re-
quires lawyers to agree to let others sell in the same market.  If
lawyers are better described as part of a legal industry, the monopoly
granted lawyers harms industry consumers.

V. CONCLUSION

In the midst of rigorously re-orienting large law firm partners on
the need to re-structure their firms after changes wrought the legal
industry by the Great Recession, consultant and author Bruce Mac-
Ewen quotes the late Simon Rifkind,230 one of the named partners in
the New York law firm Paul, Weiss, Rifkind, Wharton and Garrison.
In particular, MacEwen quotes in part Rifkind’s 1963 Statement of
Firm Principles.  Rifkind declared the firm’s goal was:

[T]o achieve the highest order of excellence in the practice of
the art, the science and the profession of the law; through
such practice to earn a living and to derive the stimulation
and pleasure of worthwhile adventure; and in all things to
govern ourselves as members of a free democratic society
with responsibilities both to our profession and our
country.231

MacEwen quotes Rifkind’s statement in a chapter declaring that
large law firm success in the post-Great Recession era requires firm
leaders to change their mindset.232  The second mindset change sug-
gested by MacEwen is, “[t]reat your business like a business.”233

Rifkind’s statement of firm principles is specifically not about law as a

230. See Leslie Gordon Fagen, Rifkind, Simon H., in THE YALE BIOGRAPHICAL DIC-

TIONARY OF AMERICAN LAW 459 (Roger K. Newman ed., 2009).
231. MACEWEN, at 62; see also Statement of Firm Principles, PAUL WEISS, https://

www.paulweiss.com/about-the-firm/principles (last visited Feb. 28, 2018).
232. MACEWEN, supra note 25, 55-64.
233. Id. at 57.  In another section MacEwen counsels, “[i]t better not be all about the

money.” Id. at 18.
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business.  Of course one objective in the practice of law is to earn a
living.  That has always been a central aspect of the practice of law in
the United States.  It is also the reason for the public’s fear that law-
yers will do anything to serve their client’s interests.  Rifkind’s decla-
ration is that earning a living is best accomplished through excellence
in the “art, the science and the profession of the law.”  And a lawyer
achieved excellence while acknowledging responsibilities not only to
the client, but “both to our profession and our country.”

MacEwen did not quote all of Rifkind’s statement of firm princi-
ples.  Some of Rifkind’s unquoted assertions do not fit comfortably
with the ethos of the legal industry.  One example is Rifkind’s conclu-
sion: “Finally, we are committed to achieving our objectives without
wearing any client’s collar or any political party’s livery.”234

Rifkind’s firm principles are reminders that the joint ideals of in-
dependence from and fidelity to both client and society were embedded
in the notion of a profession of law.  These ideals were never to be
grasped, much less captured.  Lawyers were, however, to pursue them
while knowing the chase was bound to fail.  The effort to abide by an
oath to serve with “all good fidelity” the clients and the court or public
reminded the lawyer of the duty to serve others rather than self.  It
also reminded the lawyer that no one can serve two demanding and
conflicting masters.

The legal industry offers its customers extraordinary technical
skills, but it shies from offering those customers anything else.  In
part, the legal industry may so act because its customers want only
those skills.  It may also do so because the ideals of professionalism
barely exist.  A significant part of the legal industry is simply a busi-
ness, and it seems time to acknowledge this is so.  Before the ideals
that distinguished law from a business are extinct, lawyers may wish
to reacquaint themselves with Karl Llewellyn’s warning over eighty
years ago: “Ideals without technique are a mess.  But technique with-
out ideals is a menace.”235

234. See Statement of Firm Principles, PAUL WEISS, https://www.paulweiss.com/
about-the-firm/principles (last visited Feb. 28, 2018).

235. Karl N. Llewellyn, On What is Wrong with So-Called Legal Education, 35
COLUM. L. REV. 651, 662 (1935).
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HUMANIZING FEDERAL ETHICS:
MOTIVATING AND MOBILIZING

COMPLIANCE THROUGH
CREATIVE OUTREACH

ALICE BARTEK-SANTIAGO†

ABSTRACT

To ensure the integrity and the impartiality of the work carried out
on behalf of the United States government, federal employees of the ex-
ecutive branch are subject to a code of ethics outlined in the Code of
Federal Regulations and the United States Code.  For these regulations
to be effective, the onus falls on the individual employee to conform his
conduct to meet these standards.  Thus, the challenge for federal ethics
attorneys is to promote compliance with the federal ethics program.
Two methods of promoting compliance are increasing employee aware-
ness of their ethics obligations and understanding the most effective
employee motivators.  By comparing how federal ethics officials im-
prove awareness within their own agencies and the tools they use to
encourage employee compliance, this Article will suggest best practices
for ethics officials across the executive branch.

I. INTRODUCTION

There is a database of the federal government’s worst ethical vio-
lations called the Encyclopedia of Ethical Failure.1  At nearly 200
pages long, it is a tome dedicated to publicly shaming federal hooli-
gans bent on wasting taxpayers’ time and money while offering offi-
cials cautionary tales to use in training their own employees.
Infractions run the gamut from credit card fraud to moonlighting to
unauthorized personal use of government helicopters.  Some offenses
were small, others were large, but all were avoidable.  The introduc-
tion instructs the reader to heed the ethics violations contained within
the collection as warnings.2  It also suggests that “[m]any of the cases
displayed in th[e] collection could have been avoided completed if the
offender had taken th[e] simple precaution” of contacting an agency

† Supervisory Attorney for Ethics Education and Training, United States De-
partment of the Interior

1. U.S. DEP’T OF DEFENSE STANDARDS OF CONDUCT OFFICE, Encyclopedia of Ethi-
cal Failure, (updated Sept. 2016), https://www.hsdl.org/?view&did=802372.

2. Id. at 3.
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ethics counselor when he or she became uncertain about the proper
course of conduct.3

Public officials who misuse their positions for their own financial
benefit erode public confidence in the federal government’s ability to
act with integrity and impartiality.  Though the number of bad actors
represents only a small percent of the over 2.7 million federal civilian
employees across the executive branch, their actions have a lasting
impact on public trust.  The legacy of past scandals culminates today
in an executive-branch-wide ethics program and a series of compre-
hensive regulatory and statutory ethics laws.

While the ethics laws establish a code of conduct for government
employees, the ethics program promotes and monitors compliance.
Agency ethics officials play a critical role in the ethics program’s day-
to-day activities by working directly with federal employees to detect,
prevent, and mitigate potential violations.  Two of the primary chal-
lenges agency ethics officials face are ensuring employees are aware of
their ethics obligations and encouraging compliance with a set of rules
that can seem convoluted and outdated at times.

Section II of this Article outlines the current regulatory and stat-
utory ethics laws designed to prevent conflicts of interest.  These laws
establish the executive-branch ethics program and directly govern em-
ployee conduct.  While employee conduct is primarily governed by 5
C.F.R. § 2635, the Standards of Ethical Conduct for Employees of the
Executive Branch (“Standards of Ethical Conduct”), there is a number
of other civil and criminal laws that establish further ethics obliga-
tions for federal employees.  Though comprehensive, these rules have
been criticized as overly complicated to the extent that even an ethics
conscious employee may struggle to understand the laws and their
implications.

Section III of this Article discusses the structure of the current
ethics program, which focuses on prevention and relies on voluntary
compliance by employees.  By working directly with agency employ-
ees, ethics officials are in a unique position to prevent, detect, and mit-
igate potential conflicts of interest.  Because the primary focus of the
program is prevention, ethics officials do not possess the ability to en-
force ethics laws and regulations.  Therefore, the work performed by
ethics officials is most effective before a violation occurs.  Focusing on
outreach to raise awareness of ethics obligations and maintaining
close relationships with other offices within the agency, such as
Human Resources and the Office of Inspector General, are critical for
successful implementation of the ethics program.

3. Id.
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Finally, Section IV of this Article discusses the challenges faced
by ethics officials and recommends best practices.  Two of the biggest
challenges ethics officials face are ensuring awareness of ethics obliga-
tions and motivating employee compliance with the ethics rules. Vio-
lations of the ethics laws and regulations can have severe
consequences for both the employee and the agency.  Therefore, ethics
officials need to take creative approaches to overcome these chal-
lenges.  By examining how different federal agencies raise awareness
and encourage compliance, Section IV will suggest several best prac-
tices for agency ethics officials to ensure successful implementation of
their ethics program.

II. CODIFYING ETHICS

To ensure public confidence in the integrity of the federal govern-
ment, executive branch employees are held to a high standard of eth-
ics.  While the Standards of Ethical Conduct operates as the largest
collection of executive branch standards for ethical conduct, these reg-
ulations represent only a small part of the ethics rules governing em-
ployee conduct.  Employees are also subject to a number of civil and
criminal ethics laws aimed at addressing conflicts of interest and com-
bating corruption.  However, the current federal ethics laws are often
highly detailed and complicated, so even an employee that wishes to
comply with the rules may struggle to understand them.

A. A BRIEF HISTORY OF MODERN ETHICS LAWS AND THE ETHICS IN

GOVERNMENT ACT OF 1978

After the Watergate scandal, Congress passed the Ethics in Gov-
ernment Act of 19784 (the “Act”) in response to perceptions of abuse in
both the executive and legislative branch.5  The Act established the
Office of Government Ethics (“OGE”),6 financial disclosure require-
ments for federal personnel,7 and government-wide limitations on
outside earned income and employment for executive branch employ-
ees.8  Further ethics reforms occurred in 1989 when the President’s
Commission on Federal Ethics Law Reform recommended replacing

4. Pub. L. No. 95-521, 92 Stat. 1824 (1978) (codified as amended at 5 U.S.C. App.
4 §§ 101 through 505).

5. See James M. Lager, Overcoming Cultures of Compliance to Reduce Corruption
and Achieve Ethics in Government, 41 MCGEORGE L. REV. 63, 65 (2009). See also OGE,
35th Anniversary of the Ethics in Government Act, (Nov. 8, 2013) https://oge.gov/Web/
oge.nsf/Resources/35th+Anniversary+of+the+Ethics+in+Government+Act.

6. See generally 5 U.S.C. App. 4, tit. IV (1978).
7. See generally 5 U.S.C. App. 4, tit. I (1978).  See also 5 C.F.R. Pt. 2634, Subpt. B

(1992).
8. See Kathleen Clark, Do We Have Enough Ethics in Government Yet?, 1996 U.

ILL. L. REV. 57, 64-65. See generally 5 U.S.C. App. 4, tit. V (1978).
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individual agency standards of conduct with a single regulation appli-
cable to all executive branch employees.9  In response, President
George H.W. Bush signed Executive Order 12674 on April 12, 1989,
which was later modified by Executive Order 12731.10  These orders
laid out fourteen basic principles of ethical conduct and directed the
OGE to create a single set of ethics standards for the executive
branch.11  In 1992, the OGE published the Standards of Ethical Con-
duct for Employees of the Executive Branch, which became effective
on February 3, 1993 and was codified at 5 C.F.R. pt. 2635.12  This reg-
ulation has been amended several times, most recently when the OGE
amended its gift rules on November 18, 2016.13

B. 5 C.F.R. PART 2635: THE STANDARDS OF ETHICAL CONDUCT FOR

EMPLOYEES OF THE EXECUTIVE BRANCH

The current version of 5 C.F.R. pt. 2635 contains nine subparts,
each covering a different type of activity that gives rise to conflicts of
interest.14  While criticized as mind-numbingly detailed, the regula-
tion serves as the largest comprehensive collection of ethics standards
governing employee conduct.15

Subpart A, General Provisions, serves as the framework for the
rest of the regulation by including definitions,16 providing authority to
individual agencies to create supplemental regulations when neces-
sary,17 and granting agencies authority to impose corrective or disci-
plinary action when the regulations are violated.18  Subpart A also
includes the fourteen principles established by Executive Orders
12674 and 12731, which serve as the basis for the standards covered
in the regulation.19  These fourteen principles establish the broad ap-

9. OGE, 5 C.F.R. PART 2635: STANDARDS OF ETHICAL CONDUCT FOR EMPLOYEES OF

THE EXECUTIVE BRANCH, https://oge.gov/web/oge.nsf/Resources/5+C.F.R.+Part+2635:-++
Standard+of+ethical+conduct+for+employees+of+the+executive+branch.

10. Id.
11. Id.
12. Id.
13. OGE, OGE AMENDS THE EXECUTIVE BRANCH GIFT RULES, (Nov. 16, 2016),

https://www.oge.gov/web/oge.nsf/Resources/OGE+Amends+the+Executive+Branch+Gi-
ft+Rules+.

14. See generally 5 C.F.R. pt. 2635, subpt. A (1992).
15. See Lager supra note 5, at 64.
16. See 5 C.F.R § 2635.102 (1992).
17. See 5 C.F.R § 2635.105 (1992).  In addition to the regulations outlined at 5

C.F.R. pt. 2635, agency employees may also be subject to agency specific supplemental
regulations, which are published in the agency’s own chapter in title 5 of the Code of
Federal Regulations. See also OGE, AGENCIES WITH SUPPLEMENTAL REGULATIONS, https:/
/oge.gov/Web/OGE.nsf/Resources/Agencies+with+supplemental+regulations.

18. See 5 C.F.R. § 2635.106 (1992).
19. See 5 C.F.R. § 2635.101 (1992). See also Exec. Order No. 12674, 5 C.F.R. pt.

2635 (1989) and Exec. Order No. 12731, 5 C.F.R. § 2635.101(b) (1990).
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plicability of the ethics standards by requiring employees to apply the
principles in situations not covered by the regulation and to avoid cre-
ating even an appearance of violating the law or the ethics stan-
dards.20  If employees have any questions about applying the
regulation or any supplemental agency regulations to a particular sit-
uation, Subpart A encourages employees to seek advice from agency
ethics officials.21

The next seven subparts, B through H, address specific situations
that give rise to conflicts of interest and the appearance of conflicts of
interest.  These situations include: receiving gifts from outside
sources, receiving gifts from other employees,22 conflicting financial
interests, performing official duties with impartiality, seeking other
employment, misusing a position, and engaging in outside activities.23

To protect public trust, these subparts suggest measures employees
should take to mitigate any conflicts, or appearances of conflicts.
Whether a particular measure is appropriate varies by the nature of
the potential conflict.24  The suggested measures include: notifying a
supervisor,25 obtaining written approval for an activity from the agen-
cies’ Office of Ethics,26 and recusing oneself from working on matters
involving specific parties involved in the potential conflict.27

The final subpart, Subpart I, acknowledges other ethics related
statutes governing employee conduct.28  However, the list is not ex-
haustive and only references statutes of general applicability.  Among
the statutes referenced in this subpart are the criminal conflicts of
interest laws and the Hatch Act.29

20. See 5 C.F.R. § 2635.101(b) (1997). See also 5 C.F.R. § 2635.101(b)(14).
21. 5 C.F.R § 2635.107 (1997).  This section also protects employees that fully dis-

close of all relevant circumstances when seeking advice from an agency ethics and acts
in good faith reliance on that advice from disciplinary action. See 5 C.F.R § 2635.107(b).

22. See 5 C.F.R § 2635.201 (2016).  See also OGE, OGE AMENDS THE EXECUTIVE

BRANCH GIFT RULES, (November 16, 2016), https://www.oge.gov/web/oge.nsf/Resources/
OGE+Amends+the+Executive+Branch+Gift+Rules+.  The gift rules were recently am-
ended on November 18, 2016, and the changes became effective January 1, 2017.  The
new language expanded the limitations on accepting gifts by encouraging employees to
decline otherwise permissible gifts when accepting them would raise concerns about the
appearance of impropriety.

23. See generally 5 C.F.R. pt. 2635, subpt. B-H (2016).
24. Id.
25. 5 C.F.R. § 2635.402(c)(1) (1997).  Employees must notify the person responsible

for the employee’s assignment when he or she becomes aware of the need to be disquali-
fied from participating in a particular matter due to a financial conflict of interest. Id.

26. 5 C.F.R. § 2635.803 (1997).  This subsection requires employees to seek ethics
approval for outside activities when required by agency supplemental regulations. Id.

27. 5 C.F.R. § 2635.604(a) (2016).  An employee must be recused from participating
personally and substantially in a particular matter that has a direct and predictable
effect on the financial interests of a prospective employer.  Id.

28. 5 C.F.R. §§ 2635.901-02 (1997).
29. 5 C.F.R. § 2635.902(a)-(e), (g), (i), (o) (1997).
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C. ETHICS LAWS IN THE UNITED STATES CODE

The criminal conflict of interest laws, 18 U.S.C. §§ 201-209, 216,30

and the Hatch Act, 5 U.S.C. §§ 7321-7326, are examples of ethics re-
lated laws found in the United States Code.31  While the Hatch Act
imposes civil penalties including removal from federal service, debar-
ment from federal service, and/or a civil penalty not to exceed
$1,000,32 18 U.S.C. §§ 201-209 impose both criminal and civil penal-
ties.33  These penalties, which are outlined in § 216, include imprison-
ment for no more than one year or no more than five years if the
employee willfully engages in the offensive conduct, a civil penalty of
no more than $50,000 for each offense, or a combination of imprison-
ment and fines.34  What often surprises federal employees about these
provisions is that in addition to carrying severe consequences for vio-
lations, these provisions also govern conduct beyond official activities.

For example, 18 U.S.C § 207 imposes restrictions on all officers
and employees after they leave federal government.35  All former exec-
utive branch employees are permanently restricted from representing
on particular matters involving specific parties in which they person-
ally and substantially participated as officers or employees of the gov-
ernment.36  Former employees are also subject to a two-year
restriction from working on particular matters involving specific par-
ties that were pending within their last year of employment and under
the former employees’ official responsibility.37  Representations in-
clude communications back and appearances before any officer or em-
ployee of any United States department, agency, or court, with the
intent to influence.38  Further restrictions may apply if the employee

30. 18 U.S.C. §§ 201, 203, 205, 207-209, 216 (2012).  Section 201 addresses bribery
and gratuities; § 203 addresses representation of others for compensation; § 205 ad-
dresses representation of others with or without compensation; § 207 addresses post-
employment restrictions; § 208 addresses conflicting financial interests; § 209 addresses
supplementation of salary; and § 216 establishes criminal penalties. Id,

31. See OGE, COMPILATION OF ETHICS LAWS (2015), https://www.oge.gov/Web/oge
.nsf/0/0BC1FF0EB760D84A85257E96006A9256/$FILE/Compilation%20of%20Federal
%20Ethics%20Laws%20(2015).pdf (providing a full list of ethics-related laws).

32. 5 U.S.C. §§  7321-7326 (2012).
33. 18 U.S.C. .§§ 201-209.
34. 18 U.S.C. § 216.
35. See 18 U.S.C. § 207.
36. 18 U.S.C. § 207(a)(1).  The permanent restriction follows the life of the particu-

lar matter involving the specific parties, so that the restriction remains until the partic-
ular matter closes. See also 5 C.F.R. §2641.201 (defining legal terms of art, such as
“particular matters involving specific parties” and “personally and substantially
participated”).

37. 18 U.S.C. § 207(a)(2).
38. 18 U.S.C. § 207(a)(1)-(2).
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was a senior official,39 exceeded  a certain salary threshold,40 or
served as a political appointee.41

Conversely, the Hatch Act restricts federal personnel from engag-
ing in certain political activities while employed with the federal gov-
ernment.  Employees are often surprised to find that some of the
restrictions imposed by the Hatch Act extend to activities beyond the
employees’ official duties.  For example, while serving as a govern-
ment employee, all personnel are prohibited from running for partisan
political offices42 and are banned from engaging in partisan political
fundraising.43  These bans are complete restrictions that apply re-
gardless of whether the employees are acting in their official capacity.
Other restrictions imposed by the Hatch Act apply differently depend-
ing on the type of employee.44

These laws illustrate that employees are subject to the ethical
standards beyond 5 C.F.R. pt. 2635 that impose additional civil and
criminal penalties.  Since the ethics laws are highly detailed and com-
plex, constantly evolving, and cover activities beyond official activi-
ties, even the most well-intentioned employee can run into trouble.
Therefore, agency officials must work closely with employees to en-
sure they are aware of and understand their ethics obligations as well
as the potential civil and criminal consequences for violations.

III. THE FEDERAL ETHICS PROGRAM

As discussed in the previous section, the Ethics in Government
Act of 1978 (the “Act”) established the Office of Government Ethics
(“OGE”) as the supervising ethics office for the executive branch and
vested the OGE with the authority to set the policies for the federal
ethics program.45  While the OGE oversees the broad program and
sets the policies, agency ethics officials oversee the day-to-day activi-
ties and work directly with executive branch employees to prevent

39. 8 U.S.C. § 207(c).
40. 18 U.S.C. § 207(d)(1)(B).
41. 8 U.S.C. § 207(d)(1)(C).  Because of the various post-employment restrictions, 5

C.F.R § 2635.602(b)(2), regarding seeking outside employment, recommends employees
contemplating leaving federal employment consult an agency ethics official to obtain
advice.  5 C.F.R § 2635.602(b)(2) (2016).

42. 5 U.S.C. § 7323(a)(3).
43. 5 U.S.C. § 7323(a)(2).
44. 5 U.S.C. § 7324(b).  Some political appointees may be less restricted as they are

seen as inherently political and partisan. Id.
45. See generally 5 U.S.C. App. 4, tit. IV (2012). See also OGE, 35TH ANNIVERSARY

OF THE ETHICS IN GOVERNMENT ACT, (November 8, 2013), https://oge.gov/Web/oge.nsf/
Resources/35th+Anniversary+of+the+Ethics+in+Government+Act. The former director
of the OGE, Walter Shaub, declared the Ethics in Government Act of 1978 “the law most
directly responsible for the executive branch ethics program as we know it.” Id.
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conflicts of interest.46  Since the primary objective of the executive
branch ethics program is one of prevention, and the Act does not grant
enforcement authority, ethics officials work closely with the Office of
Inspector General (“OIG”) to investigate potential violations.47  If the
OIG finds employees have violated their ethics obligations, the mat-
ter, depending on the nature and severity of the violation, may be re-
ferred to the employees’ supervisor and Human Resources for
administrative action or the Department of Justice (“DOJ”) for civil
and criminal penalties.48

Chapter 5 of U.S.C. App. 4, §§ 401-408, establish the OGE and
describe the responsibilities of the Director, who is appointed by the
President to serve a five-year term.49  Sections 401 through 408 vest
the OGE with the responsibility to issue ethics regulations and inter-
pretive guidance, to oversee a financial disclosure system covering ap-
proximately 26,000 public filers and 380,000 confidential filers, to
provide agency ethics officials with ongoing training to promote con-
sistency and uniformity in the application of these regulations, and to
conduct reviews of agency ethics programs to ensure that executive
branch agencies have established appropriate procedures to imple-
ment the statutory and regulatory requirements.50

As part of its responsibilities outlined in the Act, as amended, the
OGE published 5 C.F.R. § 2638.104, Government ethics responsibili-
ties of agency ethics officials.51  This section vests the head of each
agency with the primary responsibility of implementing the ethics
program within the agency.52  Pursuant to this section, each agency
head is required to appoint a Designated Agency Ethics Official
(“DAEO”), whose primary responsibility is to direct the daily activities
of an agency’s ethics program and coordinate with the OGE.53  De-
pending on the size of the agency, an agency’s office of ethics may have
an Alternate Designated Agency Ethics Official (“ADAEO”) and addi-

46. See OGE EXECUTIVE BRANCH ETHICS PROGRAM: ROLES AND RESPONSIBILITIES,
(July 29, 2015), https://www2.oge.gov/web/oge.nsf/Resources/Executive+Branch+Ethics
+Program:+Roles+and+Responsibilities.

47. OGE, AGENCY PROFILE, 5-8, https://www.oge.gov/web/oge.nsf/-0/3B02C6409E90
E0C185258082005E6D8E/$FILE/OGE%20Agency%20Profile%20Book%20Single%20
Page%20View.pdf.

48. Id.
49. 5 U.S.C. App. 4, tit. IV.
50. Id. at § 402. See also OGE, AGENCY PROFILE, 7, https://www.oge.gov/web/-oge

.nsf/0/3B02C6409E90E0C185258082005E6D8E/$FILE/OGE%20Agency%20Profile%20
Book%20Single%20Page%20View.pdf.

51. 5 U.S.C. App. 4 §§ 404 & 410. See also 5 C.F.R. § 2638.104 (1997).
52. See generally 5 C.F.R. § 2638.104.  See also OGE EXECUTIVE BRANCH ETHICS

PROGRAM: ROLES AND RESPONSIBILITIES, (July 29, 2015), https://www2.oge.gov/web/oge
.nsf/Resources/Executive+Branch+Ethics+Program-:+Roles+and+Responsibilities.

53. 5 C.F.R. § 2638.104(a).
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tional ethics officials to help with the day-to-day activities of the
agency’s ethics program.54  These day-to-day activities include: re-
viewing employee financial disclosure reports for financial conflicts of
interest, providing ethics trainings to raise awareness of employee
ethics obligations, and giving detailed advice to employees seeking
ethics guidance when engaging in particular activities.55  By working
directly with employees, agency ethics officials are in a prime position
to assist, detect, prevent, and mitigate conflicts of interests within
their agencies.

The primary focus of the ethics program is prevention, so agency
ethics officials operate to prevent, detect, and mitigate conflicts of in-
terests and the appearance of conflicts before an employee violates the
ethics rules.56  Once a violation is thought to have occurred, the mat-
ter is referred to the agency’s OIG for investigation.57  If the OIG finds
the employee violated one of the civil or criminal conflicts of interest
laws, it will refer the matter to the Department of Justice, which has
the authority to enforce both civil and criminal penalties.58  If the OIG
finds that the employee violated an ethics regulation that does not
carry civil or criminal penalties, the OIG may recommend administra-
tive disciplinary action, including firing the employee.59

With so many offices involved in the prevention, investigation,
and enforcement of the ethics laws and regulations, agency ethics offi-
cials must build and maintain strong relationships with other offices.
Agency ethics officials can build and maintain successful relationships
with other offices by continuing to engage in the OGE training pro-
grams, advising agency employees, and working with the OIG on in-
vestigations.  Through a concerted approach, ethics officials can help
ensure the success of the government ethics program.

54. 5 C.F.R. § 2638.104(d)-(e). See OGE, EXECUTIVE BRANCH ETHICS PROGRAM:
ROLES AND RESPONSIBILITIES, (July 29, 2015), https://www2.oge.gov/web/oge.nsf/Resour
ces/Executive+Branch+Ethics+Program:+Roles+and+Responsibilities. OGE estimates
that 5,600 fulltime and part-time ethics officials work in over 130 agencies across the
executive branch. See also OGE, PREVENTING CONFLICTS OF INTEREST IN THE EXECUTIVE

BRANCH, 1, https://oge.gov/Web/oge.nsf/0/37A941851F72CCC085257EA6-0065584D/$
FILE/b4b4c4fb0a9445038dfd09b773f1ed3a2.pdf.

55. 5 C.F.R. § 2638.104(d)-(e).
56. OGE, AGENCY PROFILE, 6-7, https://www.oge.gov/web/oge.nsf/0/3B02C6409-E90

E0C185258082005E6D8E/$FILE/OGE%20Agency%20Profile%20Book%20Single%20
Page%20View.pdf.

57. See id. See also OGE, OGE AND THE INSPECTOR GENERAL COMMUNITY, (July 17,
2015), https://oge.gov/Web/OGE.nsf/Resources/OGE+and+the+Inspector+General+Com
munity.

58. OGE, AGENCY PROFILE, 6-7, https://www.oge.gov/web/oge.nsf/0/3B02C6409E9-
0E0C185258082005E6D8E/$FILE/OGE%20Agency%20Profile%20Book%20Single%20
Page%20View.pdf.

59. Id.
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IV. OVERCOMING CHALLENGES

As illustrated by the previous sections, the primary role of agency
ethics officials within the federal ethics program is preventing con-
flicts of interest.  The two biggest challenges ethics officials face in-
clude ensuring agency employees are aware of their ethics obligations
and motivating ethics compliance.  Overcoming these two challenges
requires creative outreach and a client-centric approach.

A. RAISING AWARENESS

The first step towards promoting ethics compliance is ensuring
that federal employees are aware of their ethics obligations.  By in-
creasing awareness, ethics officials can increase the visibility of the
ethics program, foster an ethical culture, and minimize risk to the
agency and its employees.60  However, reaching all 2.7 million federal
civilian employees stationed across the United States and abroad can
be difficult.  Additionally, even if employees are aware of their obliga-
tions, they may struggle to understand the laws and their
implications.

To reach employees with the necessary ethics training, the em-
ployees must first be sorted into appropriate categories to allow ethics
officials to focus their guidance and anticipate potential risks for each
group.  Ethics officials are instructed to provide one hour of ethics
training to all federal employees that submit financial disclosures.61

However, there are several other categories of employees that will
need additional specialized training to address their unique situa-
tions.  Namely, employees that are new to government service and are
not financial disclosure filers, political appointees, and employees
leaving federal service.  These groups of employees present their own
unique challenges and are at high risk for different reasons.  An effec-
tive program takes into account these various aspects of vulnerability.

Employees who are new to the federal government may not be
aware of the federal ethics rules governing their conduct.  While new
employees are required to take ethics orientation training, if the em-
ployees are not required to file a financial disclosure report, the initial
ethics orientation training may be the employees’ only ethics training
during their federal career.  These employees are at high-risk for vio-
lating the ethics rules simply due to their lack of exposure to further
ethics trainings.

60. OGE, A VISION FOR ETHICS PROGRAM MANAGEMENT: BENCHMARKING SUCCESS,
3, https://www.oge.gov/Web/OGE.nsf/Special%20Reports/A6A6B75DE1F0-5FC4852
57EF8006A3E40/$FILE/Benchmarking%20Success%20Final%20Report.pdf?open.

61. 5 U.S.C. § 2638.308(d) (2012).
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New political appointees may also not be aware that they are sub-
ject to additional ethics obligations outlined in President Donald
Trump’s Ethics Pledge (the “Pledge”), which new political appointees
are required to sign.62  In addition to the same post-employment re-
quirements that every other employee departing federal service is
subject to, the Pledge prohibits political appointees from engaging in
lobbying activities with respect to their agency for five years after the
termination of their appointment. Further, the Pledge prohibits ap-
pointees from accepting gifts from registered lobbyists or lobbying or-
ganizations for the duration of their service as political appointees.
This provision of the Pledge is more restrictive than the Standards of
Ethical Conduct, which allow for several exceptions.  The exact nature
of how the Pledge is presented in training has not been developed in
as much detail as other standard ethics requirements.  Political ap-
pointees are far more reliant on ethics counselors to help understand
the additional constraints on the types of activities they may engage
in during and after their appointments end.

As discussed in Section II, personnel leaving federal service are
subject to several criminal statutes in their post-employment activi-
ties.  Depending on the type of work they plan to do after federal ser-
vice, and who they plan to work for, they may unknowingly place
themselves at risk of violating a number of criminal conflict of interest
rules.  For example, employees who earn over a certain amount, and
employees who are subject to the Pledge, may not be aware that they
are subject to a cooling-off period that can last up to one or two years
after leaving federal government employment.  Additionally, all em-
ployees are subject to a lifetime ban on working on particular matters
involving specific parties.63  Ethics officials conduct post-employment
briefings with departing individuals, but these sessions may be infor-
mal and might not convey all the necessary information.  However,
documenting post-government employment briefings is critical to en-
suring that the exit interviews occurred.  Ethics officials should main-
tain a record when employees complete post-employment ethics
training so that if employees planning on leaving government or em-
ployees who have left government reach out to the agency’s Office of
Ethics, the ethics official can better distribute appropriate post-em-
ployment guidance.

62. Exec. Order No. 13770, 82 F.R. 9333 (January 28, 2017).  “Every appointee in
every executive agency appointed on or after January 20, 2017, shall sign, and upon
signing shall be contractually committed to, the following pledge upon becoming an ap-
pointee . . . .” Id.

63. The ban is measured by the lifetime of the particular matter not the lifetime of
the employee.
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To effectively reach high-risk employees, federal ethics personnel
are well-served when using creative solutions to teach agency employ-
ees about federal ethics.  Sometimes the key to creative outreach is to
embrace alternative training solutions.  While there are plenty of in-
structional and proposed teaching modules available on the OGE web-
site,64 it is often the teaching moments that happen outside of
designated annual training that have the biggest impact on
employees.

The United States Department of Agriculture (“USDA”) has set
the gold standard for creating a product that is publicly accessible to
all federal employees across the executive branch by creating a federal
ethics application available on mobile phone devices.65  The mobile
ethics application is the first of its kind in the federal government66

and offers answers to employees’ ethics questions “ ‘on the go’ with
short articles on ethics requirements, easy-to-access forms, and even a
video library of ethics training content.”67  The application creates an
online platform that is familiar and convenient to many employees
and encourages federal personnel with ethics questions to proactively
search for answers if they cannot immediately contact an ethics offi-
cial.  The mobile application provides several topics of discussion,
which enable USDA employees to peruse an “Ethics Library” and a
“Video Library,” along with a section devoted to “Forms” to request
approval for various activities and even a “Resources” section for gen-
eral questions about the ethics program or federal ethics responsibili-
ties.68  The application is easy to navigate for even the most novice of
federal employees and similar mobile ethics outreach applications
have been implemented by other agencies, such as the United States
Navy’s ethics mobile application.69

Aside from mobile phone applications, print is still an effective
means of creative outreach.  The Federal Trade Commission (“FTC”)
has made use of a quarterly federal ethics newsletter since 2013,

64. Education Resources for Ethics Officials, UNITED STATES OFFICE OF GOVERN-

MENT ETHICS, https://www.oge.gov/web/oge.nsf/Education%20Resources%20-for%20Eth
ics%20Officials.

65. Perdue Unveils New USDA Ethics App for Executive Branch Employees, U.S.
DEPARTMENT OF AGRICULTURE, (Aug. 23, 2017), https://www.usda.gov/media/press-
releases/2017/08/23/perdue-unveils-new-usda-ethics-app-executive-branch-employees.

66. Id.
67. Tajha Chapellet-Lanier, USDA unveils mobile application for its government

ethics content, FEDSCOOP, (Aug. 24, 2017), https://www.fedscoop.com/usda-ethics-mobile-
app/.

68. These topics of discussion can be accessed on a mobile device in the USDA’s
Ethics App.

69. VCNO Standards of Conduct Mobile Application Available Now for Download,
NAVY SUPPLY CORPS NEWSLETTER, (Aug. 29, 2017), http://scnewsltr.dodlive.mil/-2017/08/
29/vcno-standards-of-conduct-mobile-application-available-now-for-download/.
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which is full of informative material and helpful information.  The eth-
ics team wanted a better way to track the readership of the publica-
tion and determine exactly how many employees were reading the
newsletter.  So, the FTC’s ethics team brainstormed and tapped into a
valuable resource to reach federal employees concerning their ethics
obligations: dogs.  Specifically, the enthusiasm pet owners typically
display when asked to share photos and stories of their pets.  The con-
templated exploitation was a new feature in the newsletter, which re-
quested employees to submit pictures of their dogs.  Pictures of
beloved pets would receive a coveted spot on the back page of the
newsletter and on posters placed throughout the agency.  In addition
to the picture, the pet picture in the FTC newsletter would be dis-
played with a tidbit regarding an ethics obligation or rule.  Some-
times, the shortened rule had something to do with the dog or the
context of the picture, but oftentimes it was merely placed as a
“thought bubble” above the dog.

The response from employees was overwhelming and employee
engagement with the FTC’s Office of Ethics increased significantly.
The agency saw a large number of employees submit pictures of their
dogs to the ethics team.  Submissions usually resulted in a conversa-
tion between the employee and the ethics official receiving the picture
about some ethics point made within the newsletter.  Overall, ques-
tions about the newsletter went up, and it was clear that tapping into
a potentially high-value aspect of employees’ lives was a valuable re-
source in promoting ethics awareness.

After the ethics team received many pictures, the FTC ethics
team decided to create a calendar to display the pictures that were not
featured in the newsletter, but had received honorable mention.  This
also allowed the ethics officials to remind FTC employees, on a
monthly basis, about various aspects of ethics laws.  The same concept
as the dog feature in the newsletter was utilized in the calendar: fea-
ture a pet barking various ethics tips and reminders.  Using the copy
center already located within the agency, the ethics team was able to
develop and create hundreds of calendars.  The calendars were then
offered to employees upon request.  Over one-third of the agency em-
ployees reached out to an ethics official to request a calendar.70

70. The dog feature continues to be a popular portion of the ethics newsletter,
which is still in quarterly production, and remains a strong tool of ethics outreach.  The
calendar was recently released for a second year and does not show signs of slowing in
interest.  Various employees have inquired about incorporating other pets, such as cats
and rabbits.  So long as the featured furry friend is helpful in establishing an ethical
baseline among employees, the FTC ethics officials seem open to contemplating evolu-
tions of the FTC newsletter’s “Canine Corner.”
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The USDA Ethics Mobile Application and the FTC Dog Calendar
are just two recent examples of how agencies are working to raise em-
ployee awareness of the ethics rules by increasing accessibility and
engagement.  There are many other successful approaches agency offi-
cials can take, but to reach high-risk employees, ethics officials must
continue to use creative solutions by incorporating new technologies
and building on tried and true methods.

B. MOTIVATING ETHICS COMPLIANCE

When federal employees promote their own interests over those of
the public, they erode public trust in the integrity of the federal gov-
ernment.  Therefore, the federal ethics program places the responsibil-
ity on individual employees to comply with the federal ethics laws.
While the federal ethics program focuses on prevention rather than
enforcement, employees who violate the ethics rules can face discipli-
nary action within the agencies and even criminal penalties.  Ensur-
ing that employees understand the many consequences of violating
the ethics rules helps ethics officials to encourage compliance by work-
ing directly with employees to prevent ethics violations.

As discussed in Section III, the primary focus of the federal ethics
program is prevention.  Neither agency ethics officials nor the OGE
have authority to enforce federal statutory and regulatory ethics laws.
Instead, agency ethics officials refer potential violations to the
agency’s OIG for investigation.  When employees violate the ethics
laws, the OIG may recommend disciplinary action or, if the violations
carry criminal penalties, refer matters to the Department of Justice.

Most recently, the Department of Veterans Affairs’ (“VA”) OIG
published an investigation report regarding the VA Secretary and Del-
egation’s travel to Europe.  The OIG made five key findings, including
that the VA Chief of Staff, Vivieca Wright Simpson, made false state-
ments and altered a document so that trip expenses for the VA Secre-
tary’s wife, Dr. Bari, would be paid for by the VA.  Since falsifying
documents carries criminal penalties, the OIG referred the matter to
the DOJ, which decided not to pursue criminal prosecution at that
time.  In addition to referring the matter to DOJ, the OIG also recom-
mended appropriate administrative action against Ms. Wright Simp-
son.71  Additionally, many different news sources picked up the public
report and ran prominent stories.72

71. DEPARTMENT OF VETERANS AFFAIRS OFFICE OF INSPECTOR GENERAL, ADMINIS-

TRATIVE INVESTIGATION: VA SECRETARY AND DELEGATION TRAVEL TO EUROPE, 27, 29,
(2018), https://www.va.gov/oig/pubs/VAOIG-17-05909-106.pdf.

72. See Elizabeth Mclaughlin and Luis Martinez, VA secretary improperly accepted
Wimbledon tickets during $122,334 European work trip: Report, ABCNEWS, (Feb 14,
2018), http://abcnews.go.com/Politics/va-secretary-improperly-accepted-wimbledon-tick
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Ethics officials may find that reminding employees about the
criminal implications of violating certain federal ethics restrictions of-
fers incentive to agency personnel to stay on the straight and narrow.
A classic example, often used to warn federal employees about crimi-
nal prosecution, involves Darleen Druyun, the former chief procure-
ment officer for the Air Force, who spent nine months in prison
following a felony conviction for violating the criminal conflicts of in-
terest laws.  Ms. Druyun, while negotiating future employment at
Boeing with company executives, manipulated a government contract
by increasing the price, revealed classified information about other
bids to Boeing, and negotiated jobs for her daughter and son-in-law at
Boeing.  The contract was eventually awarded to Boeing and when
Ms. Druyun retired from the Air Force she took a job with the com-
pany and received a $50,000 signing bonus.  Since Ms. Druyun had a
federal obligation to disqualify herself from participating in matters
involving companies with which she was seeking employment, an obli-
gation carrying criminal liability, she violated federal ethics law when
she participated in matters in which she had a personal financial in-
terest.  A criminal investigation ensued and Ms. Druyun pled guilty.

Ethics officials can effectively motivate employees to embrace the
rules and heed them carefully by reminding employees that the crimi-
nal conflicts of interest statutes are in place and that the DOJ will
prosecute people who violate the law.  Even when violations are not
intentional, the consequences can be very real.

V. CONCLUSION

Navigating the federal ethics rules is a difficult task.  There are
several key elements to ensure all federal employees adhere to the ap-
propriate standards.  To run an effective ethics program, it is impera-
tive that ethics officials take stock of the employees that may be at
high-risk for violating ethics law, whether its employees’ newness to
the agency, their unique positions as political appointees, or their im-
pending departure from the federal government.  By being creative,
ethics officials can relate to employees on a level that goes beyond
mere training and connect on a more human level.  Making use of new
technology and identifying personal motivators can also help ethics
officials.  When ethics officials need to ensure employees are extra mo-

ets-european-work/story?id=53080497.  In addition to the threat of disciplinary actions
and criminal penalties, employees are also motivated not to end up on the front page of
the news.  Ethics officials often use “the Washington Post Test” and encourage employ-
ees to consider if they would feel comfortable having their conduct reported on the front
page of the news.  If the answer is no, then ethics officials discourage employees from
engaging in that conduct.
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tivated to comply with the various ethics rules, reminding employees
of the consequences, should they choose to ignore the warnings, may
ultimately prove as the most effective deterrent.
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DISTRICT ATTORNEYS, DISCRETION,
AND DIALOGUE: HOW THE CULTURE

OF A PROSECUTOR’S OFFICE
FRAMES THE RELATIONSHIP
BETWEEN SUPERIORS AND

SUBORDINATES

GREGORY J. O’MEARA, S.J.†

A basic failing of the Enlightenment project was its inability
to grasp the concreteness and variety of human existence.
The idea of humanity withers when a narrowed conception of
reason becomes the chief virtue and main criterion of human
achievement . . . .  The abstractions of the Enlightenment
could not see the value of diversity or appreciate the knotty
texture of the Social Fabric.1

I. INTRODUCTION

Failings in legal reasoning echo the failings of the Enlightenment
project.  The Creighton Law Review asked me to address the relation-
ship between superiors and subordinates in a legal ethics context.  In
this paper, I consider how this question arose in one of the Oklahoma
City Bombing cases.  I focus on the Oklahoma State prosecution of
Terry Nichols, one of Timothy McVeigh’s two co-conspirators, which
followed Nichols’ federal conviction for conspiracy and manslaughter.
I selected this case because eighteen years ago I testified as an expert
witness for the defense on the issue of prosecutorial misconduct, and
the decision of the appellate court continues to puzzle me years later.
This essay examines an unpublished pretrial ruling by the Oklahoma
Court of Criminal Appeals on a petition for a Writ of Mandamus filed
by Mr. Robert Macy, the Oklahoma City District Attorney.  The trial
court barred Mr. Macy from the case for professional misconduct and

† Professor of Law, Creighton University Law School.  The author would like to
thank Professor Palma Strand for her helpful comments on an earlier draft of this paper
and Mr. Brian T. Hermanson and Professor Barbara Bergman for providing me with
materials from the original hearing.  Thanks are also due to former research assistants
from Marquette University, including Robert Olmr and Bryan Bayer.  I am also in debt
to Ms. Heather Buckwalter of the Creighton University Klutznick Law Library.  Fi-
nally, thank you to Mr. Rhys Williams and the Creighton Law Review staff for kindly
asking me to present at the Spring, 2018, Law Review Symposium.

1. PHILIP SELZNICK, A HUMANIST SCIENCE: VALUES AND IDEALS IN SOCIAL INQUIRY

9 (Stanford Univ. Press, 2008).
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also barred his entire office under a theory of vertical imputation, pur-
suant to Model Rules of Professional Conduct2 (“Model Rules”), rule
1.10.3

The Oklahoma Court of Criminal Appeals disagreed with the trial
court’s decision to bar Mr. Macy’s office.  It upheld the lower court’s
ruling that Macy himself must be removed from the case; however, it
permitted his Assistant District Attorneys (“Assistants”) to continue
the prosecution in which their boss had been excluded for failing to
follow the trial court’s orders.  It is difficult to understand how the
ensuing prosecution by the Assistants would not be decisively influ-
enced by the direction Mr. Macy had already set.  This essay main-
tains that the Oklahoma Court of Criminal Appeals failed to
appreciate: (1) the role of unreviewable discretion within public prose-
cutors’ offices and (2) how ethical and legal reasoning occurs only
within the politically-charged, dialogical setting of public prosecutors’
offices.  These structural and rational conditions predict that assistant
district attorneys are unlikely to do anything differently from what
their elected district attorney superior would do.  This paper urges
courts to consider how power, discretion, and the way reasoning works
can create particular cultures within tight-knit organizations such as
prosecutors’ offices.  This understanding highlights the need for vigi-
lant monitoring of process values, including the careful application of
conflicts rules, to protect the public against distortions in decision-
making by frontline actors in government such as assistant district
attorneys.

II. BACKGROUND

On April 19, 1995, Timothy McVeigh, a man known to authorities
as an anti-government demonstrator, drove a twenty-foot Ryder truck
filled with fertilizer and nitromethane racing fuel to the front of the
Alfred P. Murrah Federal Building in Oklahoma City.4  He then used
a remote detonating device to trigger an explosion that remains the

2. The Model Rules of Professional Conduct were approved by the ABA in 1983.
With several amendments, Oklahoma adopted the Rules of Professional Conduct on
March 10, 1988, to be effective July 1, 1988.  Prior to that time, Oklahoma had relied on
disciplinary rules based upon the ABA code.  For the purposes of this article, I will sim-
ply cite the relevant Model Rules of Professional Conduct (“Model Rules”) which track
the Oklahoma Rules as adopted. See, e.g., Travis Pickens, A Short History of Legal
Ethics, OKLA. BAR ASS’N (Aug. 7, 2010), http://www.okbar.org/members/EthicsCounsel/
Articles/LegalEthics.aspx.

3. MODEL RULES OF PROF’L CONDUCT r. 1.10 (AM. BAR. ASS’N 2016).
4. OKC Bombing Timeline: Background, Investigation & Prosecution, OKLA. NAT’L

MEMORIAL AND MUSEUM 5 (2010), https://oklahomacitynationalmemorial.org/wp-con-
tent/uploads/2015/03/okcnm-investigate-timeline.pdf [hereinafter Bombing Timeline].
This bombing took place on the two-year anniversary of federal law enforcement’s siege
of the Branch Davidian religious sect’s compound in Waco, Texas. Id. at 3.
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high watermark of domestic terrorism in the United States.5  A total
of 168 people, including 19 children in the building’s daycare center,
were killed.6  Others suffered debilitating physical injuries that con-
tinued to plague them years later.7  Even people who were miles from
the blast were subject to psychological and emotional scarring.8  This
scarring was rooted in the trauma experienced by friends or simply by
being in the vicinity of the explosion.9

The suspected co-conspirators for this crime were quickly rounded
up.  By tracing the Vehicle Identification Number of the rear axle of
the rental truck found near the blast, agents were able to identify the
shop where McVeigh rented the truck under an assumed name.10  The
agents were able to tie the assumed name to McVeigh, who was al-
ready in custody on unrelated charges.11  Terry Nichols, an acquain-
tance of McVeigh’s who was in Kansas at the time of the blast,
surrendered to federal authorities on April 21, after learning that he
was wanted on a material witness warrant.12

In August 1995, a federal grand jury indicted Timothy McVeigh
and Terry Nichols on murder and conspiracy charges.  In February
1996, Judge Richard Matsch of the Western District of Oklahoma
moved the case against Timothy McVeigh and Terry Nichols from
Oklahoma to Denver, Colorado.13  The court found that:

[N]ational media coverage of the explosion was extremely
comprehensive. Dramatic pictures of the Murrah Federal
Building were shown nationwide immediately after the explo-
sion.  There was intensive coverage of the rescue efforts.  The
immediate reactions of the President, the Attorney General,
and an FBI spokesman were broadcast across the nation.
There were extensive interviews with injured victims, mem-

5. Rick Bragg, McVeigh Guilty on all Counts in the Oklahoma City Bombing; Jury
to Weigh Death Penalty: Healing Must Wait, N.Y. TIMES, June 3, 1997, at A1; see also Jo
Thomas, McVeigh Found Guilty of Terrorism, N.Y. TIMES, June 8, 1997, (Week in Re-
view), at 1.  “Far from the scene of the crime and two years after the blast on April 19,
1995, a Denver jury last week found Timothy J. McVeigh, 29, guilty of murder and
conspiracy in the Oklahoma City bombing, the worst terrorist attack on American soil.”
Id.

6. Thomas supra note 5.
7. Id.
8. See, e.g., Transcript of Judge Linder’s decision at 1, State v. Nichols, (No. CF-

99-1845) (Okla. Cty. Ct. Oct. 16, 2000) [hereinafter Linder Transcript].  Judge Linder
made findings that those who worked in the vicinity of the blast were traumatized. Id.

9. Linder Transcript, supra note 8 at 1.
10. Bombing Timeline, supra note 5.
11. Id.
12. Id. at 6.
13. United States v. McVeigh, 918 F. Supp. 1467, 1474 (W.D. Okla. 1996).
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bers of the families of the dead and missing persons, rescue
and relief workers, and residents of Oklahoma City.14

Further, the court noted:
The intensity of the humanization of the victims in the public
mind is in sharp contrast with the prevalent portrayals of the
defendants.  They have been demonized.  The videotape foot-
age and fixed photographs of Timothy McVeigh . . . have been
used regularly in almost all of the television news reports of
developments in this case.  All of the Oklahoma television
markets have been saturated with stories suggesting the de-
fendants are associated with “right wing militia groups.”15

The court therefore ruled that “there is so great a prejudice
against these defendants in the Western District of Oklahoma that
they cannot obtain a fair and impartial trial at any place” in the
state.16

After the case was moved to Denver the defendants were sepa-
rated for trial.17  On June 1, 1997, Timothy McVeigh was convicted of
murder and conspiracy and later sentenced to death.18  Terry Nichols
was convicted of conspiring to bomb the Murrah Federal Building and
involuntary manslaughter19 and sentenced to life in prison.20  Only
after this federal prosecution did the case at issue in this article arise.

14. McVeigh, 918 F. Supp. at 1470-71.  The court found further “[t]he emotional
burden of the explosion and its consequences has been intensified by the repeated and
heavy emphasis on the innocence of the victims and the impact of their loss on their
families.” Id. at 1472.

15. Id. at 1472.
16. Id. at 1470. See also Jo Thomas, Oklahoma Bombing Case To Be Moved to

Colorado, N.Y. TIMES, Feb. 21, 1996, https://www.nytimes.com/1996/02/21/us/oklahoma-
bombing-case-to-be-moved-to-colorado.html.

17. Jo Thomas, Judge Orders 2 Separate Trials For Oklahoma Bomb Suspects,
N.Y. TIMES, Oct. 26, 1996, https://www.nytimes.com/1996/10/26/us/judge-orders-2-sepa
rate-trials-for-oklahoma-bomb-suspects.html.  “A Federal judge yesterday ordered sepa-
rate trials for the two men charged with bombing the Oklahoma City Federal Building
in 1995, ruling that a joint trial would present an unacceptable risk of prejudice to both
of the accused, Timothy J. McVeigh and Terry L. Nichols.”  Id.

18. Bragg supra note 5; see also Jo Thomas, McVeigh Jury Decides on Sentence of
Death in Oklahoma Bombing, N.Y. TIMES, June 14, 1997, at A1.

19. Jo Thomas, The Bombing Verdict: The Overview; Nichols Convicted of Plot and
Manslaughter Counts But Not of Actual Bombing, N.Y. TIMES, Dec. 23, 1997, https://
www.nytimes.com/1997/12/23/us/the-bombing-verdict-the-overview-nichols-convicted-
of-plot-and-manslaughter-counts-but-not-of-actual-bombing.html.

Terry L. Nichols was convicted today of conspiring to bomb the Oklahoma City
Federal Building, but in a nuanced verdict, a Federal District Court jury ac-
quitted him of actually committing what was the worst terrorist act on United
States soil.  Mr. Nichols was found guilty of involuntary manslaughter, but to
the dismay of many relatives of the blast’s victims, he was acquitted of the far
more serious charge of murder.

Id.
20. Jo Thomas, Oklahoma City Verdict: The Overview; Death Penalty Rules Out as

Nichols Jury Deadlocks in Oklahoma Bombing Case, N.Y. TIMES, Jan. 8, 1998, https://
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Following the final verdicts in the federal cases, Robert Macy, the
elected District Attorney of Oklahoma City, charged Terry Nichols
with 160 counts of capital murder under the laws of the State of
Oklahoma.21  Because the federal case focused only on victims who
were federal employees, double jeopardy law permitted a second state
prosecution focusing on victims who were not named in the original
charges.22  As a matter of law and policy, Mr. Macy’s decision to prose-
cute Terry Nichols when he was already serving a sentence of life im-
prisonment in the federal system was not outside the scope of Mr.
Macy’s prosecutorial discretion.  Elected district attorneys can surely
bring criminal charges for crimes which occur within their jurisdic-
tions, and an event this horrifying warranted a prosecutor’s attention.

The law prizes “process values.”  As lawyers, we are committed
not only to what is a just legal result, but we are also concerned with
how a particular result is reached.23  It is not enough that a course of
action be a lawful choice or that a result satisfies the majority of the
people concerned; the choice or result must also be carried out in a
proper manner.  The “how” is just as important as the “what.”

Though charged to maintain the public’s trust and apply the de-
mands of justice in a dispassionate and evenhanded manner, Mr.
Macy’s public pretrial statements indicated a motivation that went
well beyond a commitment that “justice be done.”24  Indeed, his state-
ments after the state charges were filed, some of which were made in
violation of a gag order, were laden with prejudgment, pain, and per-

www.nytimes.com/1998/1/8/us/oklahoma-city-verdict-the-overview-death-penalty-rules-
rules-out-as-nichols-jury-deadlocks-in-oklahoma-bombing-case.html; Jo Thomas, Terry
Nichols Gets Life Term In Bombing Plot, N.Y. TIMES, June 5, 1998, https://www.nytimes
.com/1998/6/5/us/terry-nichols-gets-life-term-in-bombing-plot.html.

21. Ed Godfrey and Nolan Clay, DA Charges Nichols with 160 State Murder
Counts, THE OKLAHOMAN (Mar. 30, 1999, 12:00 AM), https://newsok.com/article/26478
36/nichols-chareged-with-160-state-murder-counts.

22. See, e.g., Bartkus v. Illinois, 359 U.S. 121 (1959).  Even if a defendant was ac-
quitted of a crime in federal court, under the dual sovereignty doctrine, the United
States Supreme Court upheld a later state prosecution for the same set of facts.

23. See, e.g., PHILIP SELZNICK, THE MORAL COMMONWEALTH 331 (Univ. of California
Press, 1992).

Unless form unites with substance, procedure becomes arid and self-defeating.
To sustain that union–to avoid the degradation of legality to legalism–we must
recognize the importance of “process values.”  These are the values at stake in
procedure, not specific rules or forms.  The process values of law include elimi-
nating bias, providing opportunities for reasoned argument, assuring accurate
and reliable determination of facts, and upholding legal stability.  The focus is
on method–a way of making judgments–not on particular results; but method
is broadly conceived and is efficacious only insofar as it leads to the achieve-
ment of substantive justice.

Id.
24. Berger v. United States, 295 U.S. 78, 88 (1935).



734 CREIGHTON LAW REVIEW [Vol. 51

haps a willingness to inflame the passions of the Oklahoma public.
For example, as reported by the Tulsa World:

“It was the worst day of my life,” Macy said about the bomb-
ing. “You should have been down there the first four or five
days.  There would be no question in your mind . . . . I’ve sent
several people to death row for killing one person.  I certainly
feel that death would be the appropriate punishment for kill-
ing 19 babies.”25

In a signed editorial in The Oklahoman, Macy concluded:
There is only one appropriate sentence which justice de-
mands for these murders.  While living in prison, Nichols will
continue to receive privileges denied many Oklahoma fami-
lies.  As Dallas and Sharon Davis who lost their little daugh-
ter put it in a letter . . . “How can celebrating holidays with
his family, letters, telephone calls and the ability to put his
arms around his children be called suffering?  The victims’
(sic) families no longer have this privilege.”  For violating
Oklahoma law Terry Nichols should pay, not merely with his
freedom but with his life.26

Mr. Macy’s repeated remarks not only violated the gag order but
also went well beyond the sort of public statements that prosecutors
are permitted under Model Rules, rule 3.8.  This rule prohibits extra-
judicial comments that have a substantial likelihood of heightening
public condemnation of the accused.27  In going beyond clearly deline-
ated professional boundaries by making the statements, Mr. Macy
may well have betrayed that his stance toward the bombing was more
like an aggrieved victim of a crime rather than a minister of justice.28

There is no moral stigma attached to being a victim of a crime, but

25. Opinion, More Macy, DA can’t stop talking about bombing. TULSA WORLD (Apr.
27, 2000), https://www.tulsaworld.com/archives/more-macy/article_381ad931-3b63-538
c-8e13-9b83f762aa4a.html.  The article then warned that if Macy was “violating a gag
order, he could be setting up some appeal issues for Nichols.” Id.

26. Opinion, Macy: Nichols must Stand Trial, THE OKLAHOMAN (Dec. 12, 1999).
27. See, e.g., MODEL RULES OF PROF’L CONDUCT r. 3.8 (AM. BAR ASS’N 2016). The

prosecutor in a criminal case shall:
(f) except for statements that are necessary to inform the public of the nature
and extent of the prosecutor’s action and that serve a legitimate law enforce-
ment purpose, refrain from making extrajudicial comments that have a sub-
stantial likelihood of heightening public condemnation of the accused and
exercise reasonable care to prevent investigators, law enforcement personnel,
employees or other persons assisting or associated with the prosecutor in a
criminal case from making an extrajudicial statement that the prosecutor
would be prohibited from making under Rule 3.6 or this Rule.

Id.
28. Res. 89-95, Okla. Cty. Bd. Cty. Comm’rs, (Okla. 1999). The claim of being a

victim of a crime goes beyond emotional trauma.  Papers filed with the court include
extensive damage to the County Annex Building where the District Attorney’s office had
offices, including broken glass, asbestos exposure, cracks in walls and plaster damage.
Exclusive of some costs of asbestos cleanup that were uncovered damages, the
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under the Model Rules, a personal interest in a case ordinarily bars an
attorney from representing a party in the case.29

None of the courts that considered the case disagreed that Mr.
Macy repeatedly violated the Model Rules as adopted in the State of
Oklahoma and the trial court’s gag order.  In fact, following a motion
by Nichols  and a day-long hearing, the trial court found that Mr.
Macy prejudiced the defense by making public statements that Nich-
ols deserved the death penalty “for killing 19 babies.”30  In an order
filed November 6, 2000, Judge Linder found that Mr. Macy had vio-
lated the Oklahoma Rules of Professional Conduct, specifically rule
1.7(a), Conflict of Interest: Current Clients,31 rule 3.6, Trial Public-
ity,32 rule 3.8, Special Responsibilities of a Prosecutor,33 and rule 8.4,
Misconduct.34  In his ruling, Judge Linder noted that, in addition to

Oklahoma County Engineering Department and its insurer, Western Claims, Inc.,
agreed that the amount covered by the City’s insurance policy was $26,486.62.

29. See, e.g., MODEL RULES OF PROF’L Conduct r. 1.7 (AM. BAR ASS’N 2016). Rule
1.7, Conflict of Interest: Current Clients, provides:

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if
the representation involves a concurrent conflict of interest. A concurrent con-
flict of interest exists if: (1) the representation of one client will be directly
adverse to another client; or (2) there is a significant risk that the representa-
tion of one or more clients will be materially limited by the lawyer’s responsibil-
ities to another client, a former client or a third person or by a personal interest
of the lawyer.

Id.
30. See, Linder Transcript, supra note 8, at 2 See also, Okla. ex rel. Macy  v. Dist.

Ct. of Okla. Cnty., No. MA-2000-1385 (Okla. Crim. App. Dec. 24, 2000).
31. MODEL RULES OF PROF’L CONDUCT r. 1.7 (AM. BAR ASS’N 2016).
32. MODEL RULES OF PROF’L CONDUCT r. 3.6 (AM. BAR ASS’N 2016).  Rule 3.6, Trial

Publicity, provides:
(a) A lawyer who is participating or has participated in the investigation or
litigation of a matter shall not make an extrajudicial statement that the lawyer
knows or reasonably should know will be disseminated by means of public com-
munication and will have a substantial likelihood of materially prejudicing an
adjudicative proceeding in the matter.

Id.
33. MODEL RULES OF PROF’L CONDUCT r. 3.8 (AM. BAR. ASS’N 2016).  Rule 3.8, Spe-

cial Responsibilities of a Prosecutor, provides:
The prosecutor in a criminal case shall: . . . (f) except for statements that are
necessary to inform the public of the nature and extent of the prosecutor’s ac-
tion and that serve a legitimate law enforcement purpose, refrain from making
extrajudicial comments that have a substantial likelihood of heightening public
condemnation of the accused and exercise reasonable care to prevent investiga-
tors, law enforcement personnel, employees or other persons assisting or asso-
ciated with the prosecutor in a criminal case from making an extrajudicial
statement that the prosecutor would be prohibited from making under Rule 3.6
or this Rule.

Id.
34. MODEL RULES OF PROF’L CONDUCT r. 8.4 (AM. BAR. ASS’N 2016). Rule 8.4, Mis-

conduct, provides:
It is professional misconduct for a lawyer to: (a) violate or attempt to violate the
Rules of Professional Conduct, knowingly assist or induce another to do so, or
do so through the acts of another; . . . (d) engage in conduct that is prejudicial to
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these infractions, Mr. Macy had repeatedly violated the gag order im-
posed by the court.35  Judge Linder reasoned that lawyers “can’t pick
how much[they] want to do to comply with the rules.  [They] comply
with all of them.”36  Judge Linder summed up:

There is no doubt in my mind that Mr. Macy is too closely
involved.  He didn’t do this as someone who thumbs his nose
at rules.  He did this as someone who was so taken by the
facts of the case and so personally involved that he saw no
other course of conduct, but his conduct was improper.  His
conduct was disqualifying.  And not only shall Mr. Macy be
disqualified as the principal office holder, he takes his entire
office with him.  Mr. Macy and the District Attorney’s office in
and for this jurisdiction is hereby disqualified from any fur-
ther action in prosecuting this case.  That in and of itself is
sufficient.  No separate sanctions shall be imposed.37

When Judge Linder disqualified the Assistants in Mr. Macy’s Of-
fice from further appearing in the case, he referred to a “blatant viola-
tion” of rule 1.1038 of the Oklahoma Rules of Professional Conduct.
Judge Linder based this ruling in part upon testimony elicited during
a day-long hearing that featured residents of Oklahoma City who had
experienced the blast and were shaken to the core by the experience.39

In making his ruling, Judge Linder quoted a former Marine Corps

the administration of justice; (e) state or imply an ability to influence improp-
erly a government agency or official or to achieve results by means that violate
the Rules of Professional Conduct or other law.

Id.
35. Linder Transcript, supra note 8, at 2. Bob Macy violated the rules of profes-

sional conduct. Bob Macy violated the gag order that was imposed on March the 3rd of
2000. It wasn’t just a fudging across the line. It was a blatant violation by an exper-
ienced prosecutor. Id.

36. Id.
37. Id.
38. MODEL RULES OF PROF’L CONDUCT r. 1.10 (AM. BAR. ASS’N 2016).  Rule 1.10,

Imputation of Conflicts of Interest, provides: “(a) While lawyers are associated in a firm,
none of them shall knowingly represent a client when any one of them practicing alone
would be prohibited from doing so by Rules 1.7 or 1.9 . . . .” Id.

39. Linder Transcript, supra note 8 at 1.  The trial court here could have been
clearer.  The reasoning of the court echoes the reasoning presented by the defendant
and his experts.  Because public defenders in Oklahoma City had recused themselves as
unable to carry out their duties in representing those accused of carrying out the blast,
i.e., those who have a sworn duty to represent those accused of crimes, it was likely that
Oklahoma City prosecutors would suffer a similar distortion in their abilities to prose-
cute those accused of participating in the bombing of the Murrah Federal building. The
uncontradicted evidence showed that Mr. Macy and his assistants were, in fact, victims
of this bombing.  The evidence demonstrated that the District Attorney’s office was ap-
proximately three blocks from the bomb site. Not only did individuals in the building
hear and feel the shock of the explosion, but two windows in the District Attorney’s
offices were broken, including one in the office of Fern Smith, one of the assistants on
the case.  The other belonged to Steven Parker, who testified at the hearing on this
motion.
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lieutenant and current Oklahoma City public defender, Robert A. Rav-
itz, who testified that he was so troubled by the bombing that “he
would have resigned as a public defender rather than take the defense
[of a bombing suspect] because he was fearful of what he might do.”40

Judge Linder observed that despite the wide array of disturbing mat-
ters that serve as ordinary experience for public defenders in
Oklahoma City, “[the members of the public defender’s office] were so
touched, they were so devastated that they withdrew [electing not to
represent any suspect involved in the bombing case].”41  In making
these findings, the court echoed the findings of the federal court42 that
it would be difficult for anyone who was in the area of the Oklahoma
City blast to be objective and fair.

In response to Judge Linder’s decision, Mr. Macy petitioned for a
writ of mandamus to overturn the disqualification order.  The
Oklahoma Court of Criminal Appeals refused to disturb Judge Lin-
der’s decision to disqualify Mr. Macy because of his repeated “viola-
tion[s] of the gag order.”43

The Court then made an odd move.  Although the Court of Crimi-
nal Appeals is the final Oklahoma court for appeals in criminal cases,
it seemed to rule sub silentio that it could not consider any application
of the Model Rules as having mandatory or even persuasive authority
in the case before it.  The rationale offered by the Court was that “the
action before [the] court [was] not a disciplinary proceeding.”  The
Court further reasoned that the application of the Oklahoma Rules of
Professional Conduct was reserved to the Oklahoma State Supreme
Court, so the Court of Criminal Appeals could not consider the Rules
of Professional Conduct.44  Therefore, “pursuant to Rule 1, Rules Gov-
erning Disciplinary Proceedings, 50.5. 1991, sec. 1.5, Ch. 1 App. 1-A,
[the Model Rules as adopted in Oklahoma play] no part in our
decision.”45

The implications of this ruling are astonishing.  The Court of
Criminal Appeals barred itself from considering the plain meaning of
Oklahoma Rules of Professional Conduct, rules 1.7(a), 3.6, 3.8, 8.4,
and 1.10 as written.  After asserting the Model Rules, as adopted in
the Oklahoma Rules of Professional Conduct, were inapplicable, and
acknowledging an absence of public statements by Mr. Macy’s subor-
dinates, the Court of Criminal Appeals found that the evidence ad-

40. Id.
41. Id.
42. United States v. McVeigh, 918 F.Supp. 1467, 1474 (W.D. Okla. 1996).
43. Okla. ex rel. Macy v. Dist. Ct. of Okla. Cty., No. MA-2000-1385 (Okla. Crim.

App. Dec. 24, 2000).
44. Id. at 3.
45. Id. at 3.
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duced in the hearing provided an insufficient basis for the trial court’s
ruling disqualifying the entire district attorney’s office from partici-
pating in the case.46  The Court’s holding implied that the Model
Rules, as adopted by Oklahoma, could not be considered by trial or
appellate courts except in the context of a formal disciplinary hearing
before the Oklahoma Supreme Court.47  Pursuant to this holding, Mr.
Macy’s Assistants could no longer be disqualified under vertical impu-
tation.  This holding further undermined the plain meaning of the
Model Rules that apply at trial.48

The Court of Criminal Appeals ignored the “almost uniform” pre-
cedent from other jurisdictions that dealt directly with the removal of
district attorneys, and their political appointee assistants, and found
that the trial court’s ruling was based simply on “speculation.”49  Al-
though another expert witness and I testified before Judge Linder on
the issue of ethical responsibilities of prosecutors, and focused in par-
ticular on the need to protect process values, the Court of Criminal
Appeals completely disregarded our testimony.50  The Court con-
cluded by ordering that Mr. Macy be screened from any participation
in the matter.  Further, after overruling the trial court on the issue of
barring the Assistants Mr. Macy had appointed, the Court assigned
the trial court the duty of policing the District Attorney’s office to en-
sure that Mr. Macy neither directly nor indirectly participated in the
matter.  The Court further admonished the Assistants “as to their pro-
fessional responsibility pursuant to th[e] order not to have contact or
communication with [Mr. Macy] concerning th[e] case through the ul-
timate conclusion of [the] proceedings.”51

In ruling as it did, the Oklahoma Court of Criminal Appeals re-
jected, without comment, what other appellate courts have described
as “uniform case law” demanding that assistant district attorneys be
disqualified from participating in cases where the district attorney is

46. Id. at 5.
47. Id. at 3.
48. Especially those Model Rules governing conflicts of interest (that require im-

mediate action by the courts) such as 1.7 and 1.9, the provisions that govern pretrial
and trial publicity under 3.6, and provisions that apply to public prosecutors and their
actions during trial under 3.8.

49. Order Denying in Part and Granting in Part Petition for Writ of Prohibition
and/or Writ of Mandamus at 5, Oklahoma ex rel. Macy v. Oklahoma, No. MA-2000-1385
(Okla. Crim. App. Dec. 24, 2000).

50. Id.  “No evidence was presented to support a finding that the assistant district
attorneys could not fulfill their responsibilities as ‘ministers of justice’ and not simply
[as] advocates.” Id.  Oddly enough, in making this assertion, the court quoted the com-
ments to Model Rules, rule 3.8 when it had previously stated in the same decision that
it could not and would not consider the Model Rules. See id. at 3.

51. Id. at 6.
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disqualified for conflicts of interest.52  Although testimony at the
hearing tracked the facts presented in similar cases closely, and the
other expert witness and I asserted this precedent, the Oklahoma
Court of Criminal Appeals made no attempt to recognize the persua-
sive authority.

III. ANALYSIS

There are difficulties with the conclusion the Oklahoma Court of
Criminal Appeals reached because the court failed to address the
structural and rational distortions inherent in the situation.  Struc-
turally, the court’s reasoning failed to deal with the concrete reality
that prosecutors’ charging decisions and other actions are essentially
unreviewable because their decision-making is almost wholly discre-
tionary and occurs outside of the public eye.  In terms of rationality,
the Oklahoma Court of Criminal Appeals failed to consider how legal
and ethical reasoning works and the political realities of district attor-
ney’s offices, or any similar government organization for that matter.
I will explore these issues in turn.

A. PROSECUTORS MUST BE HELD TO A HIGHER ETHICAL STANDARD

THAN OTHER STATE ACTORS BECAUSE THEIR UNREVIEWABLE

EXERCISE OF DISCRETION PERMITS SERIOUS FLAWS IN

REASONING TO GO UNDETECTED

The public prosecutor holds a distinctive place in the American
legal system.  She or he exercises power and enjoys freedoms that
other attorneys only dream of.53  Because of the extraordinary power
prosecutors hold, one expert on prosecutorial ethics has distinguished
prosecutors’ ethical duties from those of criminal defense attorneys in
the following way: “Criminal defense lawyers play close to the line.

52. See, e.g., In re Ligon, 408 S.W.3d 888 (Tex. App. 2013).  In a per curiam deci-
sion, where district attorney was complaining witness in a burglary, trial court did not
abuse its discretion in disqualifying the district attorney from prosecuting a case where
he was the victim. Id. at 896.  There the court observed: “[f]ollowing uniform case-law,
the trial court could reasonably rule that because the District Attorney is disqualified,
all Assistant District Attorneys in the district are also disqualified.” Id. (citing Marbut
v. State, 76 S.W.3d 742, 748-49 (Tex. App. 2002); Scarborough v. State, 54 S.W.3d 419,
424 (Tex. App. 2001); State v. May, 270 S.W.2d 682, 684 (Tex Civ. App. 1954); State ex
rel. Eidson v. Edwards, 793 S.W.2d 1, 5-6 n.5 (Tex. Crim. App. 1990)).

53. See, e.g., Leslie C. Griffin, The Prudent Prosecutor, 14 GEO. J. LEGAL ETHICS,
259 (2001).  “Prosecutors need good judgment (not just caution or pragmatism) because
a large part of their job is discretionary.  Indeed, in recent years, the discretionary part
of prosecution has expanded.” Id. at 261.  “Prosecutors may be greatly tempted to be-
come moral entrepreneurs, especially once they realize that their discretion is unre-
viewed and unreviewable.” Id. at 305.
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Prosecutors play in the center of the court.”54  Another ethics scholar
drew attention to the abundant possibilities for prosecutorial abuse.
“A key characteristic of the American local prosecutor is the indepen-
dent source of power he exercises as a result of his locally elected sta-
tus.  He enjoys an unreviewable discretionary power to prosecute, a
power that has been consistently upheld by the courts.”55  From a ju-
dicial perspective, the prosecutor has the authority to employ the
“most terrible instruments of government” against an individual.56

Indeed, as former United States Attorney General and Supreme Court
Justice Robert H. Jackson famously remarked, “the prosecutor has
more control over life, liberty, and reputation than any other person in
America.”57

The public prosecutor decides (without consulting with a client, as
other litigators must) who is prosecuted and at what level charges are
brought.  She thus occupies a distinctively unfettered role within the
American legal system.58  Other litigators typically defer to their cli-
ents to make major decisions, and act as clients’ agents in fulfilling
their demands.  Prosecutors, by contrast, act as both principal and
agent, and as holders of the public’s trust.59  This conflation of the
roles of representative, advocate, and client has been explicitly recog-
nized by the Supreme Court:

The United States Attorney is the representative not of an
ordinary party to a controversy, but of a sovereignty whose
obligation to govern impartially is as compelling as its obliga-
tion to govern at all; and whose interest, therefore, in a crimi-
nal prosecution is not that it shall win a case, but that justice
shall be done.60

Because of this merging of roles, prosecutors and the courts over-
seeing them must keep an ever-watchful eye to assure that, as ser-
vants of the public, prosecutors weigh relevant factors with the sole

54. Bruce A Green, Why Should Prosecutors Seek Justice?, 26 FORDHAM URB. L.J.
607, 617 (1999).

55. JOAN E. JACOBY, THE AMERICAN PROSECUTOR: A SEARCH FOR IDENTITY xxi (Lex-
ington Books, 1980).

56. Martin v. Merola, 532 F.2d 191, 196 (2d Cir. 1976) (Lumbard, J., concurring)
(quoting Felix Frankfurter, Letter to the Times, N.Y. TIMES, Mar. 4, 1941, at 20).

57. Robert H. Jackson, The Federal Prosecutor, 24 J. AM. JUD. SOC’Y 18, 18 (1940).
58. It is often largely unclear just who or what constitutes the client of any govern-

ment attorney. See, e.g., Beth Nolan, Removing Conflicts from the Administration of
Justice: Conflicts of Interest and Independent Counsels Under the Ethics in Government
Act, 79 GEO L. J. 1, 36-43 (1990).  Professor Nolan here cycles through a number of the
most popular theories of who might be the government lawyer’s client, underscoring
that most of these models “raise[ ] a strong possibility of conflicts of interest.” Id. at 41.

59. R. MICHAEL CASSIDY, PROSECUTORIAL ETHICS 2 (Thomson/West, 2005).
60. Berger v. United States, 295 U.S. 78, 88 (1935).
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goal “that justice shall be done”61  One reason this balance is difficult
to maintain is the largely invisible and unfettered discretion prosecu-
tors exercise as they carry out their duties.62

The importance and extent of prosecutorial discretion invokes the
question: “What precisely is discretion and how does it apply?”  Ken-
neth Culp Davis,63 defines discretion operationally.  “A public officer
has discretion whenever the effective limits on his power leave him
free to make a choice among possible courses of action or inaction.”64

Discretion thus defined can go well beyond what is legal or authorized;
it is bounded only by what Davis describes as “the effective limits” of
an officer’s power.65  If no one acts to check or limit a government ac-
tor’s choices then “a good deal of discretion is illegal or of questionable
legality.”66  That said, discretion cannot be eliminated because no
matter how precisely a rule is constructed there has to be “play in the
joints” where lawyers and judges apply specific facts to a given rule.67

61. Id.  This commitment to justice on the part of the prosecutor is underscored in
the Model Rules wherein the prosecutor is admonished to reopen old cases and set aside
convictions when new evidence comes to light. See, e.g., Model Rules 3.8(g) and (h),
Special Responsibilities of a Prosecutor.

(g) When a prosecutor knows of new, credible and material evidence creating a
reasonable likelihood that a convicted defendant did not commit an offense of
which the defendant was convicted, the prosecutor shall: (1) promptly disclose
that evidence to an appropriate court or authority, and (2) if the conviction was
obtained in the prosecutor’s jurisdiction, (i) promptly disclose that evidence to
the defendant unless a court authorizes delay, and (ii) undertake further inves-
tigation, or make reasonable efforts to cause an investigation, to determine
whether the defendant was convicted of an offense that the defendant did not
commit. (h) When a prosecutor knows of clear and convincing evidence estab-
lishing that a defendant in the prosecutor’s jurisdiction was convicted of an
offense that the defendant did not commit, the prosecutor shall seek to remedy
the conviction.

62. Griffin, supra note 53, at 305.
63. See, e.g., KENNETH CULP DAVIS, DISCRETIONARY JUSTICE– A PRELIMINARY IN-

QUIRY (Louisiana State Univ. Press, 1969).
64. Id. at 4.
65. Id.
66. Id. at 12.
A startlingly high proportion of all official discretionary action pertaining to
administration of justice is illegal or of doubtful legality.  This is true in all
units of American government– federal, state, and local.  Yet the problem
raised by the illegality of official action is an exceedingly complex one that
clearly cannot be solved by some decision somewhere that all officers must obey
the law.  Of course, some officers are on occasion lawless in such a way that
everyone would agree that the only proper course is to compel them to obey the
law.  The difficult problems have to do with choices by conscientious officers to
exceed the strict limits of their authority in order to do justice or to protect the
public interest or to produce the results that common sense requires; yet minds
may differ as to what is justice or the public interest in the common sense.

Id.
67. Id. at 19.
Rules will not suffice.  Rules must be supplemented with discretion.  When dis-
cretion shrinks too much, affirmative action is needed to recreate it.  For many
circumstances the mechanical application of a rule means injustice; what is
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It is not incidental that case law repeatedly refers to prosecutorial
discretion as an area in which the prosecutor holds a sacred trust; and
anything which appears to distort its healthy exercise is grounds for
suspicion.  The late Frank Remington maintained that the exercise of
discretion is necessary in the criminal justice system because the ac-
tors continually face problems that are complex and multifaceted.68

Those in the criminal justice system need to employ “varied, individu-
alized responses” if the system is to work at all.69  Of course, the exer-
cise of discretion makes many uncomfortable because this subjective
weighing of multiple factors occurs behind closed doors.  Targets of
prosecutorial action can suspect hidden and nefarious deeds by state
actors because prosecutors have few, if any, restraints upon them.70

It is helpful to compare the exercise of discretion by public prose-
cutors to that of other actors in the criminal justice system.  Ordina-
rily, when a judge renders a legal decision there is a record, a
transcript, a verbatim report of the words used by the parties in open
court.  In these situations, any interested party, including appellate
courts, can evaluate the basis for decisions using the same informa-
tion used by the judge in rendering her decision.71  Transparency
helps preserve the integrity of the justice system because the heavy
lifting is done on stage, and everyone can evaluate the reasoning by
comparing facts and arguments in the record.72

needed is individualized justice, that is, justice which to the appropriate extent
is tailored to the needs of the individual case.  Only through discretion can the
goal of individualized justice be attained.

Id.
68. Frank J. Remington, The Decision to Charge, The Decision to Convict on a Plea

of Guilty, and the Impact of Sentence Structure on Prosecution Practices, in DISCRETION

IN CRIMINAL JUSTICE:  THE TENSION BETWEEN INDIVIDUALIZATION AND UNIFORMITY

(Lloyd E. Ohlin & Frank J. Remington eds., 1993) [hereinafter DISCRETION].
69. Id.
70. See generally, MICHAEL O’HEAR, WISCONSIN SENTENCING IN THE TOUGH-ON-

CRIME-ERA: HOW JUDGES RETAINED POWER AND WHY MASS INCARCERATION HAPPENED

ANYWAY 66-87 (Univ. of Wisconsin Press, 2017).  In Professor Michael O’Hear’s charac-
teristically fine analysis on sentencing in Wisconsin, he unpacks discretion in the judi-
cial context. Id.  O’Hear notes that the public still harbors suspicions of any subjective
decision-making that occurs outside the public eye. Id.; see also, Peter A. Joy, The Rela-
tionship Between Prosecutorial Misconduct and Wrongful Convictions: Shaping Reme-
dies for a Broken System, 2006 WIS. L. REV. 399, 400 (2006).

71. See, e.g., AHARON BARAK, JUDICIAL DISCRETION 215-20 (Yadin Kaufmann trans.,
Yale Univ. Press, 1989).

72. Under the abuse of discretion standard, a reviewing court cannot reverse ab-
sent a finding that the district court committed a clear error of judgment in the conclu-
sion it reached upon a weighing of relevant factors. See, e.g., McCollough v. Johnson,
Rodenburg & Lauinger, LLC, 637 F.3d 939, 953 (9th Cir. 2011).  In determining if there
has been an abuse of discretion, the reviewing court is limited to what happens in the
courtroom; this inquiry is quite different from divining what a public prosecutor did
because the public is rarely informed of all the factors the prosecutor considered or how
strong the purported inferences were.
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Matters are different when considering decisions lodged within a
district attorney’s office.  There is no record, nor easy access to the
sources used when the district attorney employed discretion deciding
whether to issue charges and which charges ought to be issued.  In
contrast to the relatively transparent process within a criminal court-
room, matters decided within the prosecutor’s office are largely
opaque and immune from challenge.  Therefore, any possible distor-
tions in the reasoning process of the district attorney is a matter of
grave concern for the public and for the courts.  For if the district at-
torney were motivated by less than prudent aims, (if the prosecutor
has an axe to grind) who would be the wiser as she “wields the most
terrible instruments of government” against an individual or group?73

It is precisely this broad discretionary authority that compels
courts to intervene and remove prosecutors (and their staff) from situ-
ations where their discretion is likely to be affected by particular fac-
tors in the case. People v. Superior Court (Greer)74 is a classic case, in
this regard, which highlights the role of the prosecutor’s discretionary
powers.  In Greer, the California Supreme Court upheld a recusal or-
der against a district attorney prosecuting a homicide when the victim
was the son of a member of the district attorney’s staff.  The court
explained that, “the prosecutor might at least appear to have an emo-
tional stake in the case of the sort which could disturb his exercise of
impartial judgment in pretrial and trial proceedings.”75  The court fur-
ther observed that “[t]he prosecutor is a public official vested with con-
siderable discretionary power to decide what crimes are to be charged
and how they are to be prosecuted.”76  According to the court, because
of the broad discretion the prosecutor exercises, “the public he serves
and those he accuses may justifiably demand that he perform his func-
tions with the highest degree of integrity and impartiality, and with
the appearance thereof.”77

B. INTERNAL POLITICAL PRESSURES AND THE DIALOGICAL NATURE OF

REASONING BOTH SUPPORT DISQUALIFYING SUBORDINATE

PROSECUTORS WHEN THE DISTRICT ATTORNEY IS

REMOVED FOR MISCONDUCT

Although the essentially unreviewable nature of discretion should
not be discounted, the Oklahoma Court of Criminal Appeals glossed
over a more obvious difficulty in asserting that Mr. Macy’s Assistants

73. Martin, 532 F.2d at 196 (Lumbard, J., concurring) (quoting Felix Frankfurter,
Letter to the Times, N.Y. TIMES, Mar. 4, 1941, at 20).

74. 561 P.2d 1164, 1174 (Cal. 1977).
75. People v. Superior Court (Greer), 561 P.2d 1164, 1174 (Cal. 1977).
76. Greer, 561 P.2d at 1171.
77. Id. at 1172.
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could separate themselves from the wishes, desires, and stated aims of
their employer and act as individualistic moral agents.78  As Professor
Charles Taylor observes, matters are not that easy; we cannot avoid
subjects if explanations make no sense without considering them.79

In a criminal trial with the defendant’s life on the line, courts cannot
blind themselves to possible distortions in decision-making that could
undercut the stated goal that “justice shall be done.”80

Initially, as a foundational matter, the Assistants assigned to
take on the Nichols prosecution had already gained a substantial ad-
vantage by relying on Mr. Macy’s repeated inflammatory statements
beginning immediately after the blast.  These statements seemed to
increase after the federal cases ended and seemed designed to rile up
the jury pool.  As indicated above, his statements went well beyond
the safe harbors mapped out in Model Rules 3.6 and 3.8.  Such com-
ments in the public press may prejudice the jury pool against the ac-
cused, and voir dire does not uncover all the predispositions that have
been unconsciously set in the minds of prospective jurors.

Even if that difficulty could be overcome, it does not follow that
the Assistants could be uninvolved and objective actors regarding the
man who holds the power to hire or fire them at will.  Assistant dis-
trict attorneys serve at the pleasure of the elected district attorney.
Whether consciously or not, they are unlikely to court the district at-
torney’s disfavor in their prosecution of cases in which he has already
made public pronouncements.81  It is difficult to understand precisely
what the Oklahoma Court of Criminal Appeals meant in finding that
the Assistants would be able to serve as “ministers of justice” and not
merely “advocates” because the record is remarkably barren of any ev-
idence upon which the decision was based.  But what is remarkable is
the way the court completely failed to acknowledge the difficulties
feared in the “misuse of discretion” cases such as Greer.

78. Macy, supra note 49 at 5.
79. CHARLES TAYLOR, THE SOURCES OF THE SELF, THE MAKING OF MODERN IDENTITY

58 (Harvard Univ. Press, 1989).
What we need to explain is people living their lives; the terms in which they
cannot avoid living them cannot be removed from the explanandum, unless we
can propose other terms in which they could live them more clairvoyantly.  We
cannot just leap outside of these terms altogether, on the grounds that their
logic doesn’t fit some model of “science” and that we know a priori that human
beings must be explicable in this “science.”  [W]hat is real is what you have to
deal with, what won’t go away just because it doesn’t fit with your prejudices.
By this token, what you can’t help having recourse to in life is real, or as near
to reality as you can get a grasp of at present.

Id. at 59.
80. Berger v. United States, 295 U.S. 78, 88 (1935).
81. I stressed this point as a defense witness when testifying before Judge Linder

in the October hearing in this case.
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The Oklahoma Court of Criminal Appeals’ conclusion rests on the
view that both legal reasoning and moral reasoning consist of an easy
application of some set of clearly defined rules.82  This view, however,
is indefensible.  Initially, legal reasoning is itself a delicate task that
requires a person to strive to perceive facts as clearly as possible and
then apply these findings to law, with law being less substantial than
many would like to believe.  Paul Ricouer expresses the difficulty this
way:

The application of a rule is in fact a very complex operation
where the interpretation of the facts and the interpretation of
the norm mutually condition each other, before ending in the
qualification by which it is said that some allegedly criminal
behavior falls under such and such a norm which is said to
have been violated.  If we begin with the interpretation of the
facts, we cannot overemphasize the multitude of ways a set of
interconnected facts can be considered and, let us say, re-
counted . . . .  We never finish untangling the lines of the per-
sonal story of an accused with certainty, and even reading it
in such a way is already oriented by the presumption that
such an interconnectedness places the case under some rule.
To say that A is a case of B is already to decide that the juridi-
cal syllogism holds for it.83

Davis’ exploration of discretion echoes Ricoeur’s contention that
legal reasoning requires much more than a supposedly simple applica-
tion of a rule to a given set of static facts.  Davis states:

Rules will not suffice.  Rules must be supplemented with dis-
cretion.  When discretion shrinks too much, affirmative ac-
tion is needed to recreate it.  For many circumstances the
mechanical application of a rule means injustice; what is
needed is individualized justice, that is, justice which to the
appropriate extent is tailored to the needs of the individual
case.  Only through discretion can the goal of individualized
justice be attained.84

Davis is not alone in his rejection of an easy application of rules
and facts as the simple building blocks of a legal system.  Albert Jon-
sen and Stephen Toulmin echo that sentiment and build upon it in
their work considering how legal, moral and ethical reasoning oc-

82. And, of course, they elected not to apply the Oklahoma Model Rules in this
case.

83. PAUL RICOEUR, THE JUST 121 (David Pellauer trans., Univ. of Chicago Press
2000) (1995).  Ricoeur held appointments at the University of Strassbourg and the Uni-
versity of Paris.  Most recently, he was the John Nuveen Professor Emeritus at the
Divinity School, the Department of Philosophy, and the Committee on Social Thought at
the University of Chicago until his death in 2005.  He is widely considered one of the
seminal thinkers of the 20th century.

84. DAVIS, supra note 63, at 19.
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curs.85  Jonsen and Toulmin observe that rules play far less of a role
in law and ethics than most people believe; indeed, rules serve more as
counterweights to the sort of fact-intensive reasoning that carries le-
gal and moral reasoning forward.86

There are two distinct ways of doing ethical and legal reasoning.
One is theoretical and “frames . . . issues in terms of principles, rules,
and other general ideas.”87  The other is practical and focuses on the
specific features of particular kinds of moral and legal cases.88  For
the philosophers of Athens, the model for theoretical reasoning was
always geometry.89  The starting point was assumptions coupled with
undeniably true statements from which a whole system of corollaries
and proofs could be derived through deductive logic.90  In due course,
the hope was that other branches of knowledge would find “their own
unquestioned general principles to serve as their starting points . . .”
to explain the rest of the world.91

However elegant and attractive geometric reasoning may be, it
simply fails to address the issues that law needs to consider in con-
crete cases.  As Toulmin and Jonsen observe:

[Law and similar disciplines] involve matters of judgment,
which arise out of initially ambiguous or marginal situations
where no “universal principle” can settle the matter once and
for all.  In real life practical issues of these cases are resolved
by looking at the concrete details of particular cases . . . .  At
the end of the day we simply have to decide in which direction
the strongest demands of administrative equity. . . or the tes-
timony of the most credible witnesses finally point in this
case.  Once this practical judgment is exercised, the resulting
decisions will (no doubt) be “formally entailed by” the rele-
vant generalizations, but that connection throws no light on
the grounds by which the decisions are arrived at, or on the

85. ALBERT R. JONSEN & STEPHEN TOULMIN, THE ABUSE OF CASUISTRY, A HISTORY

OF MORAL REASONING, (Univ. of California Press, 1988).
86. Id. at 10.
Far from rules playing an exclusive or even indispensable part in law and eth-
ics, (we shall discover) they have a limited and conditional role . . . . If looked at
in a longer historical perspective, rules of law and principles of ethics turn out
in practice always to have been balanced against counterweights.  The pursuit
of Justice has always demanded both law and equity; respect for Morality has
always demanded both fairness and discernment.  If we ignore this duality and
confine our discussion of fundamental moral and legal issues to the level of
unchallengeable principles, that insistence all too easily generates– or becomes
the instrument of– its own subtle kind of tyranny.

Id.
87. Id. at 23.
88. Id.
89. Id. at 24.
90. Id.
91. Id. at 25.
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considerations that tilt the scale toward one general course of
action rather than another.  What such decisions involve can
be explained only in substantive and circumstantial terms.92

Since law is a practical field where people deal with concrete and
actual cases, they necessarily deal with concrete facts about actual
persons.93  Law and morality do not deal with mathematical truths
that are always and everywhere idealized and unchanged.94  Rather,
law and morality are marked by a wider range of factors that must be
sifted through on the basis of experience and memories drawn from
prior outcomes and then reapplied in new situations.95  Given the va-
riability of experiences and the range of starting points in personal
histories, there will likely be “differences of moral opinion between
honest and conscientious individuals in marginal and ambiguous
cases . . . . [I]t is still true that moral arguments can no more lead to
final and definitive conclusions than do the parallel arguments in
clinical medicine.”96  Jonsen and Toulmin conclude:

Practical reasoning in ethics is not a matter of drawing for-
mal deductions from invariable axioms, but of exercising
judgment– that is, weighing considerations against one an-
other.  It is a task not for clever arguers but for the
phronimos (or “sensible practical person”) and the anthropos
megalopsychos (or “large spirited human being.”)97

The discussion above can be read to imply that the exercise of dis-
cretion and the weighing of experience, cases, facts, circumstances,
and personal motives are developed and refined within an individual,
in isolation, as it were, from all external forces and influences.98  This
view of ethical reasoning as occurring in isolation has been subject to

92. Id. at 30.
93. Id. at 31.
94. Id. at 26-27.
95. Id. at 35.
The heart of moral experience does not lie in a mastery of general rules and
theoretical principles, however sound and well-reasoned those principles may
appear.  It is located rather in the wisdom that comes from seeing how the
ideas behind the rules work out during people’s lives: in particular, seeing more
exactly what is involved in insisting on (or waiving) this or that rule in one or
another set of circumstances.  Only experience of this kind will give individual
agents the practical priorities that they need in weighing moral considerations
of different kinds and resolving conflicts between those different
considerations.

Id. at 314.
96. Id. at 45.
97. Id. at 341.
98. HERBERT L. PACKER, THE LIMITS OF THE CRIMINAL SANCTION 74-45 (Stanford

University Press 1968).  This view of human action, including reasoning and responsi-
bility, was surely an unstated assumption in much writing about the law, but even one
of its adherents suggests that this positing of the motivations for conduct may have had
little to do with reality. Id.  “Very simply, the law treats man’s conduct as autonomous
and willed, not because it is, but because it is desirable to proceed as if it were.” Id.
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withering attack for the past three decades.99  Although Western phi-
losophy has grown accustomed to asserting radical free will possessed
by an unattached and wholly unconstrained being, such a position
does not hold up under close scrutiny.100

Charles Taylor provides one of the more closely-reasoned and ac-
cessible attacks on this approach.  Taylor warns against the illusion of
an atomistic and disengaged self who easily rises above the messy par-
ticularities of his or her own life.101  Although people find the idea of
an individualist pure objectivity appealing in the abstract, this picture
fails to reflect reality.102  Why is that?  Taylor maintains that just as
we learn a language not in isolation from other human beings, so too
“[r]easoning in moral matters is always reasoning with somebody.”103

Indeed, Taylor observes that “[t]he general feature of human life . . . is
its fundamentally dialogical character.”104  We do not understand our

99. See, e.g., Meir Dan-Cohen, Responsibility and the Boundaries of the Self, 105
HARV. L. REV. 959, 961 (1992).  “This view of the self as a fixed entity defined prior to
and independent of social relationships . . . has come under increasing attack.” Id.

100. See generally, Virginia Held, Moral Responsibility and Collective Action, in IN-

DIVIDUAL AND COLLECTIVE RESPONSIBILITY: MASSACRE AT MY LAI 101, 101-18 (Peter A.
French ed., 1972).

101. See CHARLES TAYLOR, SOURCES OF THE SELF: THE MAKING OF MODERN IDENTITY

21 (Cambridge Univ. Press, 1989).  Professor Taylor states:
This is the ideal of the disengaged self, capable of objectifying not only the sur-
rounding world but also his own emotions and inclinations, fears and compul-
sions, and achieving thereby a kind of distance and self-possession which
allows him to act “rationally.”  This last term has been put in quotes, because
obviously, its meaning has changed relative to the Platonic sense.  Reason is no
longer defined in terms of a vision of order in the cosmos, but rather is defined
procedurally, in terms of instrumental efficacy, or maximization of the value
sought, or self-consistency.

Id., at 21.
102. Id. at 36.  According to Professor Taylor:

Modern culture has developed conceptions of individualism which picture the
human person as, at least potentially, finding his or her own bearings within,
declaring independence from the webs of interlocution which have originally
formed him/her, or at least neutralizing them.  It’s as though the dimension of
interlocution were of significance only for the genesis of individuality, like the
training wheels of nursery school, to be left behind and to play not part in the
finished person.

Id.
103. CHARLES TAYLOR, THE ETHICS OF AUTHENTICITY 31-32 (Harvard Univ. Press,

1991).  Taylor continues: “[y]ou have an interlocutor, and you start from where that
person is, or with the actual difference between you; you don’t reason from the ground
up, as though you were talking to someone who recognized no moral demands
whatever.” Id.

104. Id. at 32-33.
We become full human agents, capable of understanding ourselves, and hence
of defining an identity, through our acquisition of rich human languages of ex-
pression . . . .  But we are inducted into these in exchange with others.  No one
acquires the languages needed for self-definition on their own.  We are intro-
duced to them through exchanges with others who matter to us . . . .  The gene-
sis of the human mind is in this sense not “monological”, not something each
accomplishes on his or her own, but dialogical.
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world or situations within it as though we begin with a context-free
blank slate.  Rather, matters become significant to us “against a back-
ground of intelligibility.”105  Thus, when we choose one action or an-
other we make choices “only against the background of things that
matter.”106  We cannot separate ourselves from the world and histo-
ries we inhabit and maintain a sense of identity that is anything but
superficial.107  Therefore, agents really cannot discover or come to
know their identities in isolation from others.108  Rather, identity is
something that is “negotiat[ed] through dialogue, partly overt, partly
internalized, with others.”109

In a similar vein, the late Philip Selznick assesses organizational
behavior, finding that people who belong to distinct organizational
groups adopt similar ways of looking at the world.110  Selznick  in-
sisted that organizations are never as impervious to human frailty
and difficulties as many would like to believe.111  Human beings are

Id.
105. Id. at 37.  “One of the things we can’t do, if we are to define ourselves signifi-

cantly, is suppress or deny the horizons [backgrounds of intelligibility] against which
things take on significance for us.” Id.

106. Id. at 40.
107. Id.

But to bracket out history, nature, society, the demands of solidarity, every-
thing but what I find in myself, would be to eliminate all candidates for what
matters.  Only if I exist in a world in which history, or the demands of nature,
or the needs of my fellow beings . . . or something else of this order matters
crucially can I define an identity for myself that is not trivial.

Id.
108. Id. at 47.
109. Id.
110. Philip Selznick died in 2010 after an extraordinary career as a law professor,

sociologist, and commentator on the modern world and of virtues and vices.  He would
be considered one of the greatest of legal scholars to address issues of human behavior
in situations ranging from informal groups to large-scale corporate organizations.  As
Professor Jonathan Simon observes in his 2011 Forward to one of Selznick’s most im-
portant works, TVA AND THE GRASS ROOTS: A STUDY OF POLITICS AND ORGANIZATION

(Quid Pro Books, 2011), more than sixty years after its first publication, TVA and the
Grass Roots remains a critical tool for either those seeking to understand the fate of the
liberal legal reform projects of the 20th century or those seeking to study the emergence
of new organizations and governmental institutions in the 21st century. Id. at v.

111. PHILIP SELZNICK, LEADERSHIP IN ADMINISTRATION, A SOCIOLOGICAL INTERPRETA-

TION 7-8 (Univ. of California Press, 1957).
The relation of an organization to the external environment is, however, only
one source of institutional experience.  There is also an internal social world to
be considered.  An organization is a group of living human beings.  The formal
or official design for living never completely accounts for what the participants
do.  It is always supplemented by what is called the “informal structure,” which
arises as the individual brings into play his own personality, his special
problems and interests.  Formal relations co-ordinate toles or specialized activi-
ties, not persons . . . .  In actual practice, men (sic) tend to interact as many-
faceted persons, adjusting to the daily round in ways that spill over the neat
boundaries set by their assigned roles.

Id.
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necessarily embedded within complicated contexts which cannot help
but affect how they act in given situations.112  These social contexts
are not external to how moral and legal judgments are understood and
processed but, in part, constitutive of them.113  Meier Dan-Cohen like-
wise notes, “[t]he key is to recognize that one’s social identity is a gen-
uine constituent of the self that can serve as an individual
responsibility base for the group’s collective endeavors.”114  A feature
of being part of a collective or a team, say a district attorney’s office for
example, is that people begin to see the same phenomena from the
same point of view.115

112. SELZNICK, supra note 23 at 29.
Human beings are products of interaction; they are embedded in social con-
texts. It is a challenge to recognize how much we depend upon shared experi-
ence . . . .  People are prime examples of “individualities” “pregnant with
connections,” “associated as well as solitary” . . . .  The chief objects of moral
concern are not abstract individuals but situated beings . . . .

Id.
See also Dan-Cohen, supra note 99 at 968.

Consider the social roles that a person assumes.  Insofar as being a waiter or a
parent are aspects of the self, such roles involve a diverse and complex set of
expectations, modes of behavior, responsibilities, emotional responses, and so
on, all of which mold the self and participate in its constitution.  The modes of
acquisition and integration of such roles are also for the most part culturally or
socially prescribed.  Whether one becomes a waiter by choice or by birth, the
training one undergoes, the amount of time one spends in that role, and the
importance one assigns to this role relative to other aspects of one’s life are all
matters of social practice: they are ready-made strings attached to the role by
means of which the individual who takes that role links it to the rest of his or
her person.

Id.
113. SELZNICK, supra note 23 at 35.

Character is, to a large extent, a product of personal and social history.  It is
composed of habits, dependencies, interests and values– all for the most part
unconsciously developed and embraced.  Nevertheless, character is also in
some measure chosen.  The task of moral awareness . . . is to replace uncon-
trolled, unreflective development with more controlled and deliberate ways of
forming moral agents.

Id.
114. Dan-Cohen, supra note 99 at 986 (footnote omitted).
115. SELZNICK, supra note 111 at 17-18.

We have already hinted at the importance of “self-images” in, say, restricting
the outlook of military intelligence and similar agencies.  These self-images are
natural products of organizational experience.  They provide the individual
with an ordered approach to his day to day problems, a way of responding to
the world consistently yet involuntarily, in accordance with approved perspec-
tives yet without reference to explicit and formalized rules.  This consistent
outlook or orientation is indicated when organizational names are applied to
individuals as labels for characteristic ways of thinking and working, as when
we speak of a “regular army” or a “Foreign Service” man.  By long habituation,
sometimes also as a result of aggressive indoctrination, the individual absorbs
a way of perceiving and evaluating his experience.  This reduces his anxiety by
lending the world a familiar cast; and it helps assure an easy conformity with
established practice.

Id.
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In the case of the Oklahoma City District Attorney’s office in the
Terry Nichols case, it is difficult to see how the Assistants could han-
dle the prosecution any differently from the way their political supe-
rior would.  If they followed Mr. Macy’s path, surely they would retain
their jobs.  But more deeply, Mr. Macy’s office was their office; his ex-
perience informed and formed their experience of not only the Nichols
case but of the criminal justice system itself.  By working with Mr.
Macy and others he hired, their own moral characters, their ethical
compasses, developed in partial echo of his.116  Their understanding of
what they perceived was simply part of their participation in the tra-
dition of the Oklahoma City District Attorney’s office, where reality is
colored in a particular way.117  The Assistants really cannot step out
of the world that has formed their way of seeing external phenomena.

IV. CONCLUSION

What this paper has done is lay out the case that the Model Rules
are carriers of years of accumulated wisdom about how to avoid distor-
tions in ethical reasoning or the perception of such distortion.  By con-
sidering that prosecutorial discretion and decision-making occurs
largely offstage and largely unquestioned, and that it is a uniquely
potent form of governmental power, an appreciation of the dynamics
in the workplace suggests prudence and caution.  This consideration
insists that if a district attorney is removed by a court for misconduct,
then, in line with Model Rules, rule 1.10, his subordinates ought like-
wise to be removed from the same case.  For, as we look at the Model
Rules through the lenses of institutional power, discretion, and ration-
ality in practical reasoning, we find the Model Rules strike the right
balance by recommending that assistant prosecutors be disqualified
when elected public prosecutors are disqualified.  The Oklahoma
Court of Criminal Appeals should have followed “almost uniform” pre-
cedent and appointed a special prosecutor in the Nichols case.  Not
just because it accords with precedent, but also because it is rooted in
our best understanding of human experience.  The Oklahoma District
Attorney’s Office created a culture of understanding, and the Assist-
ants formed in that culture could not extricate themselves from it.

In addition to this fairly limited conclusion, one might venture a
slightly more expansive approach based on the example presented.
Initially, law school professional responsibility courses and textbooks

116. See, SELZNICK, supra note 23 at 35.
117. See, e.g., HANS GEORG GADAMER, TRUTH AND METHOD, Second, Revised Edition

Tr. J. Weinsheimer and D.G. Marshall 290 (Continuum Publishing Group, 2d rev. ed.
2003).  Understanding is to be thought of less as a subjective act than as participating in
an event of tradition, a process of transmission in which past and present are constantly
mediated.  This is what is far too dominated by the idea of a procedure, a method. Id.
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often consider legal professionals as acting in atomistic ways, essen-
tially unaffected by those around them.118  The Oklahoma Court of
Criminal Appeals clearly believed such was the case when it assigned
the Nichols prosecution to Mr. Macy’s Assistants after ruling that Mr.
Macy himself had to be disqualified.  This discussion indicates that
students and professionals would be well-served to recall that our co-
workers and work environments may affect our ethical and legal deci-
sions more than we suspected.  Thus, any discussion of ethics in law
ought to include a robust examination of group dynamics such as the
Stanley Milgram experiments in destructive obedience if we are to
serve the profession well.119

Secondly, and more generally, legal decision-makers ought to
work into their calculus of how lawyers operate under the pervasive
and inescapable influence others have on their reasoning facilities.
Regardless of a given attorney’s motives, human beings necessarily
absorb a way of perceiving and evaluating experiences by the people
and places where they work and live.120  There is no “geometrically
pure” way of reasoning about law or morality, so we ought to embrace
the reality of our practical experience and not hide behind claims of
simple and clear rule application that does not describe what attor-
neys do.121  If we become more aware of the concrete circumstances
under which legal reasoning occurs, then we embrace the “knotty tex-
ture of the Social Fabric” and deal with reality as it is, not as we wish
it was.122  Not to do so is to lapse into an unsupportable abstraction
that masks the realities of power and rationality in our society.  In so
doing we fail to understand ourselves, and we likewise come up short
as we try to meet the needs of our clients.

118. One exception to this rule is the extraordinarily fine scholarship of Professor
David Luban at Georgetown.  In his writing, Luban regularly calls the profession to
consider the twin problems of diminished individual responsibility and organizational
irresponsibility, often arising in part from fragmented knowledge. See, e.g., DAVID

LUBAN, LEGAL MODERNISM 365-374 (Univ. of Michigan Press, 1994).
119. See, e.g., STANLEY MILGRAM, OBEDIENCE TO AUTHORITY, AN EXPERIMENTAL VIEW

(Harper & Row, 1974).
120. SELZNICK, supra note 111 at 18.
121. TOULMIN & JONSEN, supra note 85 at 26-27, 35.
122. SELZNICK, supra note 2 at 9.
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