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RECENT DEVELOPMENTS

Aviall Servces v Cooper Indusftie. The Fifth Circuit
Makes Securing CERCLA Contribution for Environmental
Cleanup a Messy Proposition

Following a multimillion dollar cleanup of industrial facilities
that were contaminated with hazardous materials, Aviall Services, Inc.
(Aviall) filed a Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) contribution claim'
against Cooper Industries, Inc. (Cooper).2 Aviall purchased the
facilities, along with an aircraft engine maintenance business, from
Cooper in 198 . The engine maintenance business required the use of
hazardous materials that ultimately seeped into the ground and
groundwater, causing contamination It was not until years after the
purchase that Aviall discovered the facilities were contaminated,
although the pollution continued under Aviall's management as well.'

Aviall alerted the Texas Natural Resources Conservation
Commission (TNRCC) of the facilities' contamination.6 The TNRCC
subsequently notified Aviall that it was in violation of Texas
environmental laws Following that notification, Aviall began a ten-
year, multimillion dollar environmental cleanup in 1984.8 In 1995,
Aviall contacted Cooper seeking reimbursement for the cleanup
expenses." To that end, Aviall filed contribution claims under
CERCLA § 113(f)(l) and state statutes.'" The United States Court of
Appeals for the Fifth Circuit held that CERCLA § 113(f(1)
contribution claims are only available for parties subject to an
adjudicated or pending federal CERCLA § 106 or § 107(a) action.
AviallServs. v Cooperlndus., Inc., 263 E3d 134, 137 (5th Cir.), reh'g
en bancgrantead 278 E3d 416 (5th Cir. 2001).

1. 42 U.S.C. § 9613(f)(I) (1994).
2. Aviall Servs. v. Cooper Indus., Inc., 263 E3d 134, 136 (5th Cir.), reh g en banc

granted 278 E3d 416 (5th Cir. 2001).
3. Id
4. Id
5. Id
6. Id
7. Id
8. Id
9. See id
10. Id The state claims were filed under the Texas Solid Waste Disposal Act, TEx.

HEALTH & SAFETY CODE ANN. § 361.344(a) (Vernon 1992 & Supp. 2001), and the Texas
Water Code Act, TEx. WATER CODEAmN. § 26.3513G) (Vernon 2000).
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TULANE LA WREVIEW

Congress enacted CERCLA and the subsequent Superfund
Amendments and Reauthorization Act (SARA) to expedite and
promote the cleanup of sites contaminated by hazardous waste."
CERCLA shifted the costs of environmental cleanup, or response,"
from taxpayers to those who benefited from the harm-causing waste.'"
CERCLA extends broad, strict liability on all covered persons or
potentially responsible parties (PRPs).'4 Thus, plaintiffs generally need
not prove causation, just that the defendant is a PRP. "

As originally enacted, CERCLA lacked an express contribution
provision, thus holding any PRP potentially liable for the entire cost of
response." To balance this inequity, the courts generally found "an
implicit federal right to contribution" for any costs "in excess of [the
PRPs] pro rata share." 7 Congress later codified this right to
contribution by creating CERCLA § 113(f)(l).'8 This codification
created confusion as to whether the Act either required a pending or
adjudicated § 106 or § 107(a) action, allowed some other form of order
(such as a state administrative order), or provided that the plaintiff
needed only to be a PRP, in order to seek § 113(f)(1) contribution.'9

The United States Supreme Court has not weighed in on the
prerequisites for a § 113(f)(1) contribution claim, and the federal
appellate courts have not directly confronted this issue, although
several circuits have provided commentary, thus laying a broad
framework from which to begin. In Rumpke of Inl&ana, Inc. v

11. OHM Remediation Servs. v. Evans Cooperage Co., 116 E3d 1574, 1578 (5th Cir.
1997). CERCLA, passed in 1980, was amended by SARA in 1986. Id.

12. Under CERCLA, response includes "[r]emoval actions," which are "immediate or
interim responses, and remedial actions [which are] generally... permanent responses.' Id.

13. See In reBell Petroleum Servs., Inc., 3 E3d 889, 894 (5th Cir. 1993).
14. B.F. Goodrich Co. v. Murtha, 958 F2d 1192, 1197 (2d Cir. 1992). Covered

persons or PRPs include four classes: "(1) present owners and operators of facilities that
accepted hazardous substances, (2) past owners and operators of such facilities, (3) generators
of hazardous substances, and (4) certain transporters of hazardous substances?' O-M
Remediation, 116 F3d at 1578 (citing CERCLA § 107(a)).

15. United States v. Alcan Aluminum Corp., 990 E2d 711,721 (2d Cir. 1993).
16. United States v. Colo. & E. R.R. Co., 50 F.3d 1530, 1535 (10th Cir. 1995).
17. Sun Co. v. Browning-Ferris, Inc., 124 F3d 1187, 1190(10th Cir. 1997).
18. See United States v. Compaction Sys. Corp., 88 E Supp. 2d 339, 347 (D.N.J.

1999).
19. The text of this section provides, in pertinent part, that

[a]ny person may seek contribution from any other person who is liable or
potentially liable under [CERCLA § 107(a)], during or following any civil action
under [CERCLA § 106 or under § 107(a)] .... Nothing in this subsection shall
diminish the right of any person to bring an action for contribution in the absence
of a civil action under [CERCLA § 106] or [CERCLA § 107(a)].

42 U.S.C. § 9613(f)(1) (1994).
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Cummins Engine Co., the United States Court of Appeals for the
Seventh Circuit stated that while it might operate as a disincentive for
voluntary cleanup, it appeared that the statute required that a § 106 or
§ 107(a) action be underway or completed in order to seek
contribution under § 113(f)(1).20 Conversely, in Sun Co. v Browning-
Ferris, Inc., the United States Court of Appeals for the Tenth Circuit
found that a § 113(f)(1) action for contribution satisfies the statutory
requirement of an "initial action' for recovery of § 107 costs, in the
context of determining the appropriate CERCLA statute of limitation.2'
Both the United States Court of Appeals for the Sixth Circuit and
United States Court of Appeals for the Ninth Circuit have also found
that a § 113(f)(1) action works in conjunction with § 107(a) and thus
makes a § 113(f)(1) action, in itself, a claim for recovery under § 107.2
The United States Court of Appeals for the Fourth Circuit found that a
PRP could seek contribution if it could show that it had incurred
response costs. 3 It did not matter that the PRP had instituted the
cleanup under the supervision of the Maryland Department of
Environment and that a prior or pending § 106 or § 107 action did not
exist.1

4

Earlier Fifth Circuit cases have also addressed this issue. Most
recently, in Geraghty & Miller, Inc. v Conoco Inc., the Fifth Circuit,
expressly adopting the Tenth Circuit's reasoning in Sun Co., stated that,
in the absence of a prior § 107 cost recovery action, a § 113(f)(1)
contribution action is an "initial action" as required by the statute.'
The Fifth Circuit further considered the prerequisites for a § 113(f)(1)
contribution action in OlMRemedlation Services v Evans Cooperage
Co., finding that a party must be at least potentially liable under
CERCLA before seeking contribution.26 In this case, the court found
that a § 113 contribution action was permissible because the party

20. 107 E3d 1235, 1241 (7th Cir. 1997).
21. 124 E3d at 1192; see also Bancamerica Commercial Corp. v. Mosher Steel, Inc.,

100 F.3d 792, 801 (10th Cir.), amended by 103 E3d 80 (10th Cir. 1996) (holding that "a
§ 113(f) action for contribution is an action under § 107").

22. Centerior Serv. Co. v. Acme Scrap Iron & Metal Corp., 153 E3d 344, 350 (6th
Cir. 1998); see also Pinal Creek Group v. Newmont Mining Corp., 118 E3d 1298, 1301-02
(9th Cir. 1997) (stating that § 107 and § 113 work together to "provide and regulate" a PRP's
right to contribution).

23. Crofton Ventures Ltd. P'ship v. G & H P'ship, 258 E3d 292, 297-98 (4th Cir.
2001).

24. Id. at 294-300.
25. 234 F.3d 917,924-25 (5th Cir.), cert. denied, 533 U.S. 950 (2001). Like Sun Co.,

this was in the context of determining the applicable statute of limitation. Id
26. 116 F.3d 1574, 1582 (5th Cir. 1997).
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TULANE LA WREVIEW

seeking contribution was a defendant in a pending CERCLA action
despite that party's zealous denial of liability in the pending action.
Finally, in Amoco Oil Co. v Borden, Inc., the court held that a plaintiff
that incurred response costs met the liability requirement of
§ 113(f)(1) where it was shown that there was liability or potential
liability under "any applicable state or federal standard" regarding the
release of hazardous materials. 8

Additionally, federal district courts presented with this issue have
produced varied and conflicting results. For instance, in Estes v
Scotsman Group, Inc., the United States District Court for the Central
District of Illinois held that a § 113(f) claim "should be dismissed
because there is no § 106 or § 107 claim pending?' 9 The court
dismissed the action, despite the fact that the plaintiff had received a
letter from the state environmental agency compelling the initiation of
cleanup activities.3 ' Embracing a second, related approach, other
district courts have found that a previous or pending § 106 or § 107(a)
action is necessary, but allow a party to seek declaratory relief should
they eventually be found liable.3' Finally, a third, contrary view has
emerged in district courts that have allowed recovery if the parties were
PRPs, regardless of (or at least prior to) other pending or adjudicated
CERCLA actions.32 In Mathis v Velsicol Chemical Corp., the United
States District Court for the Northern District of Georgia held that if
the party seeking contribution is a PRP, the plain terms of § 113(f)(1)

27. Id. at 1582-83. The court expressly stated that it had "no opinion as to whether a
party may be considered a PRP before being sued under CERCLA." Id. at 1582 n.2
(emphasis added).

28. 889 E2d 664, 671 (5th Cir. 1989). Courts must first determine whether a party is
a PRP for that party to be liable for any contribution. See OHMRemediaion, 116 E3d at
1583. After this determination, the Amoco Oil court then required a factual inquiry to
determine whether response costs had been justifiably incurred, in part to protect PRPs from
potential liability resulting from cleanups in which there was neither an environmental threat
nor a threat to the general public. See889 E2d at 669-70.

29. 16 F Supp. 2d 983, 989 (C.D. I1l. 1998); see also Deby, Inc. v. Cooper lndus., No.
99C2464, 2000 WL 263985, at *6 (N.D. Ill. Feb. 29,2000) (holding that a contribution claim
was premature and must be dismissed because the PRP had not been sued or found liable
under CERCLA).

30. Estes, 16 E Supp. 2d at 989.
31. See, e.g., Rockwell Int'l Corp. v. IU Int'l Corp., 702 F. Supp. 1384, 1389 (N.D.

Ill. 1988) (holding that a declaratory judgment is available but that § 113(t) contribution is
predicated on a finding of liability).

32. Mathis v. Velsicol Chem. Corp., 786 E Supp. 971, 975-76 (N.D. Ga. 1991); see
also Johnson County Airport Comm'n v. Parsonitt Co., 916 F Supp. 1090, 1095 (D. Kan.
1996) (finding that a § 113(f) claim is not premature where potential liability has been
shown, regardless of the pendency of§ 106 or § 107(a) claims).
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provide for a cause of action regardless of whether civil actions exist
under § 106 or § 107(a).33

In the noted case, while recognizing several earlier Fifth Circuit
cases addressing similar issues, the court determined that there was no
"directly binding" case law and treated the issue as a case of first
impression warranting examination of CERCLA's text and structure.4
As a secondary source, the court looked to the legislative history
surrounding CERCLA.3' Finally, the court turned its attention to prior
federal court cases.36

The majority looked "first and foremost" at the text of
CERCLA,37 then stated that a "plain reading" of § 113(f)(1) required a
PRP seeking contribution to have filed such a claim "during or
following" a CERCLA claim against it.38 The court then turned its
attention to defining the word "contribution.' 39 Judge Garza, writing
for the majority, looked to the Black& Law Dictionary definition, then
found that "the commonly accepted definition of contribution requires
a tortfeasor to first face judgment before it can seek contribution from
other parties.' ° In addition to its definition of "contribution," the court
addressed Aviall's claim that the language "any person may seek
contribution '" did not "exclude contribution suits initiated under other
circumstances?' 2 Following its reasoning in Resolution Trust Corp. v
Miramon;3 the Fifth Circuit held that the word "may" was part of an
enabling provision and thus created an exclusive cause of action.'
Further, the court stated, it would have been pointless for Congress to
limit contribution suits to "during or following" CERCLA actions if
that part of the statute could be ignored and contribution still be
pursued.'5 Finally, the majority rejected the notion that the savings

33. Math is, 786 E Supp. at 975-76.
34. Aviall Servs. v. Cooper Indus., Inc., 263 F3d 134,137-38 (5th Cir.), reh'gen banc

granted, 278 E3d 416 (5th Cir. 2001).
35. Id. at 138.
36. Id. at 142-44.
37. Id. at 138 (quoting United States v. Alvarez-Sanchez, 511 U.S. 350, 356 (1994)).
38. Id.
39. Id
40. Id. ("'[Clontribution' is defined as the '[r]ight of one who has discharged a

common liability to recover of another also liable .... .' (alterations in original) (quoting
BLACK'S LAWv DiCnoNARY 329 (6th ed. 1990))).

41. Id (quoting 42 U.S.C. § 9613(f(1) (1994)).
42. Id.
43. 22 F.3d 1357, 1360-61 (5th Cir. 1994).
44. Aia/, 263 E3d at 139.
45. Id.
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clause at the end of § 113(f)(1l allowed actions regardless of a prior
or adjudicated CERCLA action." Instead, the court reasoned, the
savings clause merely preserved a party's right to bring state law
contribution actions." The court further stated that it would not read
the savings clause to "nullify the substantive portion of the section" as
it would "render one part inoperative." '9 The court determined that a
"more reasonable reading" of the savings clause was to preserve state
law contribution claims."0

Next, the Fifth Circuit continued its analysis by looking to the
legislative history of CERCLA as an additional source of
information." Primarily the court looked to the codification of a right
of contribution between PRPs, as culminated in § 113(f)(1). 2 In its
review of the legislative history, using a House of Representatives
conference report, the court found persuasive the legislative history
that discusses a right of contribution where a PRP is held or found
liable and that SARA "never mentions" any intent to allow
contribution without a pending or prior § 106 or § 107(a) suit. 3

Finally, the court concludes its analysis by reviewing several
district court decisions, finding that a "majority of the courts
addressing § 113(f)(1) have agreed with our textual analysis."' The
court looked to Estes and stated that it required a § 113(f)(1) action
occur "during or following" a cost-recovery action or federal
administrative order against the proponent.5 The court then referenced
Seventh 6 and Fith 7 Circuit cases that, through dicta, "intimated" that
contribution required a prior or pending § 106 or § 107(a) action."

46. "Nothing in this subsection shall diminish the right of any person to bring an
action for contribution in the absence of a civil action under [CERCLA § 106] or [CERCLA
§ 107]." 42 U.S.C. § 9613(f).

47. Ariall, 263 E3d at 139.
48. See id at 140.
49. Id.
50. Id
51. Id.
52. Id. at 141.
53. Id
54. Id
55. Id at 141-42.
56. SeeRumpke of Ind. v. Cummins Engine Co., 107 E3d 1235, 1241 (7th Cir. 1997)

(stating that a CERCLA action "apparently must either be ongoing or already completed
before [a CERCLA contribution action] is available").

57. See OHM Remediation Servs. v. Evans Cooperage Co., 116 3d 1574, 1582 (5th
Cir. 1997) (commenting that a CERCLA contribution action is available to a party "at least as
soon as" that party is sued under CERCLA).

58. AiYall, 263 E3d at 142.
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The Fifth Circuit also reviewed cases adopting a contrary view,'
stated its disagreement with those decisions and explained that
interpreting the § 113(f)(1) savings clause to do anything more than
preserve state law contribution claims would render the "during and
following" portion of the enabling clause to "mere surplusage? '

Furthermore, the court stated that the prior cases indicating that a
§ 106 or § 107(a) action was not required for a § 113(f)(1) claim were
not suitable to support this contention in the noted case because of
their distinguishable fact patterns.6' The court then distinguished the
Geraghty & Miler decision on the basis that the party claiming
contribution in that case was a defendant in a CERCLA action at the
time it filed its contribution claim, even though the original CERCLA
claim was ultimately dropped. 2 Additionally, while acknowledging
some "helpful language'" the court stated that its decision in that case
was confined to the determination of which statute of limitation
applied to such an action lacking a "triggering event."'3 Finally, the
court dispensed with a line of cases (including those in the Fifth
Circuit) that allowed CERCLA contribution actions where there had
been only state agency enforcement because, in those cases, no one
raised the question of whether a PRP could seek such contribution
without a CERCLA action against it.'

Judge Wiener's significant dissent in the noted case challenged
the majority's analysis of the text, CERCLA's legislative history, and
prior case law.6" First, the dissent complained of the majority's failure
to read the statute as a whole, instead analyzing the statutory terms in a
vacuum." Specifically, Judge Wiener argued that the majority creates

59. See Johnson County Airport Comm'n v. Parsonitt Co., 916 E Supp. 1090, 1095
(D. Kan. 1996) (holding that a valid contribution claim existed under § 113(f)(1) even though
no § 106 or § 107 claim had been filed against the plaintiff); see also Ninth Ave. Remedial
Group v. Allis Chalmers Corp., 974 E Supp. 684, 691 (N.D. Ind. 1997) (declining to follow
"dicta" of Rumpke and finding that a PRP can bring a CERCLA contribution action without
a prior or pending CERCLA § 106 or § 107 action).

60. Aviall, 263 F.3d at 143.
61. Id.
62. Id. Thus, the court reasoned, the "during and following" requirement of

§ 113(f)(1) had been met. Id.
63. Id There are three "triggering events" provided for in § 113(f)(1): "a prior

judgment, an administrative order, [and a] judicially approved settlement?' Id. at 143 n.7.
The court also discounted Sun Co. as dicta, finding that it applied only in the "context of the
appropriate statute of limitation period?' Id at 143.

64. Id at 144; see, e.g., Amoco Oil Co. v. Borden, Inc., 889 E2d 664, 671 (5th Cir.
1989) (holding that a PRP that has incurred response costs meets the CERCLA liability
requirement for a contribution action where state or federal law compels such response).

65. Aviall, 263 F.3d at 145-56 (Wiener, J., dissenting).
66. Id at 145 (Wiener, J., dissenting).
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exclusivity in § 113(f)(1) that is rejected by the statute's savings
clause.67 Further, the dissent argued that had Congress intended the
§ 113(f)(1) savings clause to recognize that a state order or judgment
allows state contribution actions, Congress would have said so
explicitly.8

In light of the majority's strict reading of the "during and
following" language of § 113(f)(1), the dissent criticized the majority's
subsequent determination that a PRP could seek CERCLA
contribution based on administrative orders orpending or adjudicated
civil actions." This criticism was rooted in the fact that § 113(f)(l)
specifically states that a PRP may seek contribution "during or
following any civil acton under [§ 106] or [§ 107(a)]"" Thus, the
dissent continued, if the savings clause is meant only to avoid
preemption of state contribution claims, not even a federal
administrative order would be sufficient to allow contribution under
§ 113(f)(1)."

Next, the dissent criticized the majority's use of legislative history
to support its reasoning, particularly stating that some of the legislative
history relied upon addressed a version of CERCLA that was not
adopted into law.2 The only obvious conclusion, therefore, that could
be drawn from the legislative history is that § 113(f)(1) clarifies and
confirms the common law right to contribution from PRPs, thus
allowing Aviall to seek contribution.'3

The dissent further stated that federal courts of appeals have
allowed contribution suits to move forward without civil actions under
§ 106 or § 107(a).' While acknowledging that in those cases it was

67. Id. at 146 (Wiener, J., dissenting) (arguing that the majority had rewritten the
statute, converting "a permissive provision to one of exclusivity").

68. Id. at 147 (Wiener, J., dissenting) ("[S]urely Congress would have made that
distinction explicit, as it did in CERCLA's general savings clause'). CERCLA's general
savings clause reads: "Nothing in this chapter shall affect or modify in any way the
obligations or liabilities of any person under other Federal or State law, including common
law, vith respect to releases of hazardous substances or other pollutants or contaminants." 42
U.S.C. § 9652(d) (1994).

69. Avial, 263 E3d at 147 (Wiener, J., dissenting).
70. Id. (Wiener, J., dissenting) (alterations in original).
71. Id. (Wiener, J., dissenting) ("The majority cannot have it both ways .... I see

nothing in the statute to justify the majority's dubious distinction between federal
administrative orders.., and state administrative orders.....

72. Id at 151 (Wiener, J., dissenting).
73. Id. at 151-52 (Wiener, J., dissenting). The dissent also dispensed vith the

majority's contention that Mirmon compelled a determination that § 113(f)(1) required a
§ 106 or § 107 action by observing that the statute abrogated a common lav provision, while
§ 113 "confirmed" a common law right. Id at 150 (Wiener, J., dissenting).

74. Id. at 152 (Wiener, J., dissenting).
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not contested whether a party could seek contribution under
§ 113(f)(1) without a CERCLA action against it, Judge Wiener argued
that this "phenomenon only underscores the common understanding
among courts and litigants alike that the plain language of § 113(f)(1)
does not require a PRP to wait until it is haled into court?'7 The
dissent then focused its criticism on the majority's reliance on a
"hodgepodge of other district court cases" because none addressed the
point at issue.' The dissent finally moved to the majority's use of Fifth
Circuit precedent to assist its decision and the claim that the OH-!M
Remediation decision intimated that a CERCLA action must be filed
against a party before seeking § 113(f)(1) contribution.77 The dissent
reviewed the language of that decision, noting that it stated a
§ 113(f)(1) contribution was available "at least as soon as [the party
seeking contribution is] sued under CERCLA."'5 To Judge Wiener,
this language meant that a CERCLA action could be available even
earlierthan the filing of a § 106 or § 107(a) action.

Finally, the dissent criticizes the majority on policy grounds,
stating that CERCLA was designed to create incentives for PRPs to
cleanup hazardous sites." Instead, the majority opinion "encourages
PRPs to postpone, defer, or delay remediation" until forced to do so
and thus runs contrary to the goal of prompt cleanup."1

By restricting CERCLA contribution actions to cases in which
there has been either federal administrative action or a pending
CERCLA action, the noted case imposes unnecessary limits and
restrictions on PRPs. While § 113(f)(1) offers some seemingly
contradictory language, the lengths the majority goes to in its textual
analysis indicate its position is markedly tenuous. First, the court
relied on a Blacks Law Dictionary definition of "contribution" that is
misleadingly restrictive."2 The court used this definition to support its

75. Id. (Wiener, J., dissenting).
76. Id. at 153 (Wiener, J., dissenting).
77. Id. at 154 (Wiener, J., dissenting).
78. Id. (Wiener, J., dissenting) (quoting OHM Remediation Servs. v. Evans

Cooperage Co., 116 .3d 1574, 1582 (5th Cir. 1997)).
79. See id (Wiener, J., dissenting).
80. Id. at 155 (Wiener, J., dissenting).
81. Id. at 156 (Wiener, J., dissenting).
82. See id. at 138. The court cites to the sixth edition of Black Law Dictonary,

which speaks of a right to recover "proportional shares of judgment' Id. However, the
seventh edition of Blackl LawDicdonaryhas no such limitation, instead relying only on the
common debt requirement, not judgment. SeeBLACK'S LAW DICrIONA Y 329 (7th ed. 1999)
("The right that gives one of several persons who are liable on a common debt to recover
ratably from each of the others when that one person discharges the debt for the benefit of all
... ' (emphasis added)).
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contention that "the commonly accepted definition of contribution
requires a tortfeasor to first face judgment before it can seek
contribution from other parties." 3 However, this position conflicts
with the court's ultimate determination that a party could seek
§ 113(f)(1) contribution while a CERCLA action was pending. In
such a case, there would be no judgment, and thus under the court's
definition, contribution should be unavailable.' Further, the court's
reading of the statute as an exclusive remedy available only during or
following a CERCLA civil action is contradictory to the majority's
ultimate determination that recovery was available following a § 106
administrative order.5 If a judgment were required, no contribution
recovery would be allowed under a federal administrative action or
during a pending CERCLA action. 6 The language cannot reasonably
be the exclusive remedy, yet allow such recovery."

It seems that the court was concerned that if contribution under
CERCLA § 113 was permitted without a corresponding § 106 or
§ 107 action, parties might be subject to liability for costs another PRP
incurred voluntarily, and possibly unnecessarily."8 The Fifth Circuit
thus attempted to bolster its position by referring to other courts that
questioned the viability of a "voluntary cleanup" contribution action.
While there is jurisprudence stating that voluntary cleanup may not
suffice for a § 113(f)(1) claim, 9 additional cases indicate that
contributory liability for voluntary acts is at least an open question."
Any mileage gained from these cases is inappropriate because in the
noted case there was a state administrative order compelling cleanup;
therefore, the act was not voluntary.1 Furthermore, the Fifth Circuit
had already addressed this concern in its Amoco Oil decision, stating

83. Avial, 263 E3d at 138.
84. As the dissent recognized, some jurisdictions have statutorily limited the right of

contribution to situations in which judgment has been rendered against the party claiming
contribution. Id. at 149 (Wiener, J., dissenting). However, both the language of the statute
and the court's decision indicate that this is not so in the noted case.

85. See id at 147 (Wiener, J., dissenting) ("Administrative orders are not 'civil
actions."').

86. Id (Wiener, J., dissenting).
87. See id (Wiener, J., dissenting).
88. Seeid at 141-44.
89. SeeRumpke of Ind. v. Cummins Engine Co., 107 E3d 1235, 1240 (7th Cir. 1997)

(stating that contribution for voluntary cleanup "seemed" unavailable under CERCLA
§ 113(f)).

90. See United Techs. Corp. v. Browning-Ferris Indus., Inc., 33 E3d 96, 99 n.8 (1st
Cir. 1994) (stating that a PRP that "spontaneously" cleaned up a site without any
governmental incentive may have a right of contribution).

91. Aviall, 263 E3d at 136.
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that whether response costs had been justifiably incurred required a
factual inquiry by the court and that this inquiry would adequately
protect PRPs from liability where there had been no threat to the
environment or the public at large.92 Parties can be further protected
against unnecessary cleanup expenses by the provision of CERCLA
that requires liability as a PRP.93 A court hearing a § 113(f)(1)
contribution action must decide whether a party is liable for any
portion of the cleanup.9' If not, that party would not be a PRP and,
therefore, would not be liable for any contribution.95 Once a party is
shown to be liable as a PRP, the court then identifies recoverable costs
and decides the appropriate remedy.99 At that point, liability could only
be avoided by proving a § 107(b) affirmative defense.97

Finally, the court repeatedly insisted that its reasoning was the
only sensible outcome because any other decision would render
portions of the statute pointless and inoperable.9" Yet, the court's own
decision makes the § 113(f)(1) savings clause and the general savings
clause duplicative,99 both merely preserving state claims that exist
unless preempted.' Additionally, because the court recognized that
CERCLA was passed to promote cleanup of hazardous waste sites, the
court violated its own claim that it would "not read 'CERCLA's
[general] savings clause ... to gut provisions of CERCLA.""' The
noted case does exactly that by eliminating a cause of action that is
within the scope of both the language and the purpose of the statute.
Restricting such actions only raises the likelihood of delayed cleanup
and increased administrative cost for federal agencies. The decision in
the noted case will also increase the burden on federal agencies, as

92. SeeAmoco Oil Co. v. Borden, Inc., 889 E2d 664, 669-70 (5th Cir. 1989).
93. See OHM Remediation Servs. v. Evans Cooperage Co., 116 E3d 1574, 1583 (5th

Cir. 1997).
94. This determination does not create extra work for the court as the same procedure

would be required if the contribution action was predicated on either a federal administrative
agency order or a pending or prior CERCLA action. SeeAmoco Oil, 889 F.2d at 668.

95. See Of-MRemedaton, 116 E3d at 1583.
96. Amoco Oil, 889 E2d at 668.
97. See Crofton Ventures Ltd. Pship v. G & H P'ship, 258 F.3d 292, 297 (4th Cir.

2001) (allowing a § 113 suit to proceed without a separate CERCLA action where a PRP had
notified a state agency of the vaste, then cleaned up the site).

98. AvialServs. v Cooperlndus., Inc., 263 E3d 134,139-40 (5th Cir.),reh:g en ban0
granted, 478 F.3d 416 (5th Cir. 2001); see 42 U.S.C. § 9652(d) (1994).

99. See supra note 67 and accompanying text.
100. SeevMall, 263 F.3d at 147 (Wiener, J., dissenting).
101. Id. at 140 (quoting PMC, Inc. v. Sherwin-Williams Co., 151 E3d 610, 618 (7th

Cir. 1998)).
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they must now duplicate state agency work in order to allow a PRP to
seek contribution.

The Fifth Circuit chose its own path in the noted case, even
though the prior case law,' the purposes of CERCLA, and the
statutory language indicated that contribution under § 1 13(f)(1) should
be allowed where a PRP is liable for more than its fair share of the
cleanup costs. Potentially responsible parties in the Fifth Circuit are
thus on notice that before commencing cleanup, they should seek a
federal administrative order or wait until sued by another PRP
Furthermore, this area of CERCLA law will likely remain messy and
unpredictable for those that have already incurred response costs, due
to the variance of decisions between and within the circuits.

Joshua P. Fershee

102. A recent case in the United States District Court for the Western District of
Michigan declined to follow Aiial, stating that because it agreed "with the dissent and the
earlier district court decisions cited in Aia//[and]since ... it is not binding on this Court, it is
not necessary that Plaintiff be subject to a § 106 or § 107(a) claim before it may seek
contribution under § 133(f)." Aero-Motive Co. v. Becker, 2001 U.S. Dist. LEXIS 20621, at
*18-19 (wD. Mich. Dec. 6,2001).
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