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SUMMARY OF DECISION 

The Tax Equalization and Review Commission ("Commission"), affirms the decision of 

the Kimball County Board of Equalization ("County"), and denies Clean Harbors Environmental 

Services, Inc. 's, ("Taxpayer") request for a reduction in the assessed value of the subject 

property. 
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NATURE OF THE CASE 

Taxpayer is the owner of a hazardous waste processing facility located in Kimball 

County, Nebraska ("subject property"). The Kimball County Assessor ("Assessor") determined 

that the assessed value of the subject property for tax year 1997 was $39,946,974. Taxpayer 

filed a protest with the County. Taxpayer alleged in the protest that the subject property was 

overvalued, and requested that the County find that actual or fair market value of the subject 

property was $11,251,872. County denied the protest, from which decision Taxpayer appeals. 

EVIDENCE BEFORE THE COMMISSION 

The Commission took notice of the following information under the provisions of Neb. 

Rev. Stat. §77-5016 (1997 Supp.), without objection from the Parties: the Commission's Case 

File; the Marshall Valuation Sendce and historical information relating to that service; the 

Nebraska County Assessor's Reference Manual, Volumes 1 and 2, as published by the Property 

Tax Division of the Nebraska Department of Revenue for 1997; the Nebraska Constitution; the 

Nebraska State Statutes; 1998 Neb. Laws, L.B. 1104; Title 442, Nebraska Administrative Code; 

three standard reference works published by the International Association of Assessing Officers: 

Property Assessment Valuation, 2d Edition (1996); Property Appraisal and Assessment 

Administration ( 1990); and The Glossary for Property Appraisal and Assessment ( 1997); the 

Property Tax Division of the Department of Revenue's 1997 Ratios and Measures of Central 

Tendency (Neb. Rev. Stat. §77-1327 (Reissue 1996); the 1997 Commercial County Profile for 

Kimball County as reported in the 1998 Statewide Plan of Equalization; the 1997 Statewide 

Equalization Proceedings; the Uniform Standards of Professional Appraisal Practices ( 1997); 
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Title 298, Nebraska Real Estate Appraiser Board Rules and Regulations (1995); Nebraska Real 

Estate Appraiser Board Certification Requirements (Jan. 1998); and, the Nebraska Real Estate 

Appraiser Board Education Core Curriculum (Jan. 1998). 

ISSUES BEFORE THE COMMISSION 

Neb. Rev. Stat. Section 77-1502 (Reissue 1996), requires a taxpayer to identify the issues 

presented to the County Board of Equalization. The Commission's jurisdiction is limited to 

those issues. Neb. Rev. Stat. §77-1511 (Reissue 1996); Arcadian v. Sarpy County, 7 Neb. App. 

489,583 N.W. 2d 353 (1998). The Parties, during the hearing, agreed that the Cost Approach 

was the most appropriate valuation methodology. The value of the land component of the 

'{ \ subject property ($23 ,434) was also not contested in the hearing before the Commission. The 

issues before the Commission may be summarized as (1) the Replacement Cost New of the 

subject property; and (2) the accrued depreciation which should be attributed to the subject 

property's value. 

DEFINITIONS 

The issues presented require a common understanding of certain terms which have a 

unique definition in mass appraisal practice. Definitions of those terms are therefore set forth 

below: 

The "Cost Approach" is a professionally accepted mass and fee appraisal methodology 

used to provide an indication of value. It is " ... the sum of the estimated land value and the 

estimated depreciated cost of the building and other improvements." Property Assessment 
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Valuation, 2"d Ed., ("Property Assessment"), p. 127. The Cost Approach" ... is especially 

useful for appraisal of properties for which sales and income data are scarce. Such data are often 

difficult to obtain for special-purpose and industrial properties." Property Assessment, p. 127. 

"Reproduction Cost" is " ... the cost of producing an exact replica of a building or 

improvement using the same or very similar materials, design and workmanship ... 

Reproduction cost includes the added expense of obsolete or costly design, building techniques, 

and material." Property Assessment, p. 131. 

"Replacement Cost" is the " ... cost of producing a building or improvement having the 

same utility [as the subject property], but using modem materials, design and workmanship." 

Property Assessment, p. 131. 

"Historical Cost" is the" ... cost at the time a property was originally constructed and 

placed in service." Property Assessment, p. 131. 

"Trended Historical Cost" is the" ... historical cost factored by reference to some current 

index for property components." Property Assessment, p. 131. 

"Indirect costs" are defined as the expenses incurred in the development of 

improvements for" ... architecture and engineering, building permits, title and legal expenses, 

insurance, real estate and other taxes, during construction, construction loan fees and interest 

payments during construction, overhead, profit, advertising and sales expense" among others. 

Property Assessment, p. 130. 

"Depreciation" is " ... the loss in value, from all causes, of property having a limited 

economic life." Property Assessment, p. 131. 

rl' 
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"Accrued Depreciation" is'' ... the difference between cost new of a property and its 

market value as of the date of appraisal. Thus, accrued depreciation is subtracted from the cost 

new as of the date of appraisal. .. Accrued depreciation differs from accounting depreciation, 

which is the difference between the original cost and current book value of an item. Accrued 

depreciation is measured as of the appraisal date and applies only to improvements, not to land 

... The causes of accrued depreciation fall into three categories: physical deterioration, 

functional obsolescence, and external (economic) obsolescence. Physical deterioration and 

functional obsolescence are inherent in the property itself, whereas external (economic) 

obsolescence is extrinsic to the property, that is, it comes from forces outside the property. 

Physical deterioration and functional obsolescence are further categorized as curable or 

incurable, depending on whether the value added by curing them exceeds the cost of cure. The 

term incurable applied to depreciation has the sense that it is not economically prudent to cure 

the condition, rather than its common meaning of being impossible to cure. External 

obsolescence is seldom classified as curable." Property Assessment, p. 153. 

"Physical deterioration" is defined as the" ... loss in value due to wear and tear in 

service and the disintegration of an improvement from the forces of nature. All man-made 

objects begin a slow process of deterioration as soon as they are created. Decay may be due to 

normal chemical changes in the material's composition or may result from mechanical causes. 

Among the most common causes of physical deterioration are wear and tear through use, 

breakage, negligent care, ... " Property Assessment, p. 153 . 

"Functional Obsolescence" is defined as the " ... loss in value in a property 

improvement due to changes in style, taste, technology, needs and demands ... It is the inability 
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of a structure to perform adequately the function for which it is currently used." Property 

Assessment, pp. 154 - 155. 

"External Obsolescence" is defined as the " ... loss in value as a result of an impairment 

in utility and desirability caused by factors external to the property (outside the property's 

boundaries) and is generally deemed to be incurable. External obsolescence can be caused by a 

variety of factors such as changes in the highest and best use of a property due to market shifts or 

governmental actions, restrictions on income, zoning, neighborhood decline, lack of property 

demand, and national economic conditions. External influences can cause both land and 

improvements to lose value." Property Assessment, p. 155. 

"Superadequacy" is a type of functional obsolescence. Superadequacy is defined as a 

condition in which a component is" ... more than adequate for its [intended] function (for 

example, overly high ceilings or a heating plant with more capacity than needed to heat a space." 

Property Assessment, p. 168. Superadequacy is measured" ... as the current cost new of the 

item, minus any physical deterioration that has already been charged, plus the cost of removal of 

the item, less the salvage value, if any." Property Assessment, pp. 168 - 169. 

FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider only that evidence which 

has been made a part of the record before it. No other information or evidence may be 

considered. Neb. Rev. Stat. §77-5016 (3) (Reissue 1996). The Commission may, however, 

evaluate the evidence presented, utilizing its experience, technical competence, and specialized 

knowledge. Neb. Rev. Stat. §77-5016 (5) (Reissue 1996). 



From the pleadings and the evidence contained in the record before it, the Commission 

finds and determines as follows: 

A. 
PROCEDURAL FINDINGS 
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1. That Taxpayer is the owner of record of the hazardous waste processing facility ("subject 

property"), in Kimball, Nebraska, which is the subject of this appeal. 

2. That the Parties have stipulated that the issue in this case is the valuation of the 

improvements to the Taxpayer's real property, and that the value of the land component 

is not at issue in this appeal. 

3. That as of January 1, 1997, ("assessment date"), the County Assessor proposed valuing 

the subject improvements at $39,923,540. (El). 

4. That Taxpayer timely filed a protest of the proposed valuation, and requested that the 

improvements be valued at $11,250,000. (E 1 ). 

7. That County denied the Taxpayer's protest. (El). 

8. That thereafter, the Taxpayer timely filed an appeal of the County's denial to the 

Commission. (Appeal Form). 

B. 
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS 

1. That the subject property was constructed in 1993. (E4: 10 - 25). 

2. That this facility was unique in 1997 in that it was the only hazardous waste processing 

facility in the country to utilize fluidized combustion bed disposal technology. (E4:8). 



3. That this technology reduces hazardous waste to ash, which is then classified as 

"delisted." (E4:8). 
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4. Waste which has been delisted at Taxpayer's facility is no longer classified as hazardous 

waste under the federal Resource Conservation and Recovery Act (RCRA). (E4:8). 

5. That once ash is delisted there is no continuing liability which would ordinarily remain 

with processed hazardous waste pursuant to RCRA and other statutes. 

6. That the facility is the largest facility that can delist hazardous waste for all RCRA 

Subtitle C and D waste codes. 

7. That there are no other properties in the country which are "comparable" to Taxpayer's 

property. 

8. That the subject property is a unique, special-purpose industrial property. 

9. That there are three professionally accepted mass appraisal methods which may be used 

to value real property such as the subject property: the Sales Comparison Approach, the 

Income Approach, and the Cost Approach. Neb. Rev. Stat. §77-112 (1997 Supp.). 

10. That these same three approaches are those approaches which are professionally accepted 

for "fee appraisals." Uniform Standards of Professional Appraisal Practice (" USP AP '') , 

Standards Rule 1-4(b ). 

11. That the Parties stipulated that as there was no evidence of comparable sales, the sales 

comparison approach was inapplicable; and, as there was no evidence of rental income 

from the facility, the income capitalization approach was inapplicable. 

12. That the evidence establishes that the Cost Approach is the most appropriate mass or fee 

valuation methodology upon which to base an opinion of value of the subject property. 
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13. That the Assessor did not inspect the subject property for assessment purposes and did 

not appraise the subject property for assessment purposes for tax year 1997. 

14. That the value as determined by the Assessor for tax year 1997 was the same value the 

County had determined for the subject property for tax year 1996. 

15. That the decision of the County was therefore unreasonable and arbitrary. 

16. That Taxpayer alleges that the actual or fair market value of the improvements on the 

subject property as of the assessment date was $11,250,000. (El). 

17. That Taxpayer offered an appraisal in support of its requested value. (E4). 
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18. That since the land value is not at issue, the value of the land component of the assessed 

value of the subject property for tax year 1997 is $23,434. (El). 

19. That the historical cost of the improvements to the subject property as of January 1, 1994, 

was $66,821,965.97. (E2) 

20. That this cost does not include indirect costs such as architecture and engineering, 

building permits, title and legal expenses, insurance, real estate and other taxes during 

construction, construction loan fees and interest payments during construction, overhead, 

profit, advertising, and sales expense. 

21 . That the only evidence of the actual historical costs which includes the indirect costs is 

that amount identified by Taxpayer's Appraiser ("Appraiser"). That the actual historical 

cost of the subject property is $74,652,567. (E4:32). 

22. That the only evidence of the historical costs which include indirect costs and which is 

trended to the assessment date is that amount identified by Appraiser. That the trended 

historical cost of the subject property as of the assessment date is $79,639,221. (E4:32). 
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23. That the only evidence of physical deterioration for the buildings and other 

improvements is that offered by Appraiser. That the total physical depreciation for the 

subject property is $22,256,918. (E4:37). 

24. That Appraiser alleged that the subject property suffers from functional and economic 

obsolescence in the amount of 57%. (E4:36). 

25. That Appraiser alleged that functional obsolescence arises from two sources: incurable 

obsolescence based on "under-utilization of the incinerator;" and curable 

"superadequacy." (E4:35). 

26. That Appraiser alleged that "there is a 60% over-capacity issue" since the facility is 

alleged to be operating at 40% of permitted capacity. (E4:35). 

27. That since purchasing the facility, Taxpayer has hired approximately 10 to 15 more 

employees. 

28 . That demand for hazardous waste processing at the facility is increasing. (E4:56). 

29. That the record does not support Appraiser's allegation of 60% functional depreciation. 

30. That therefore this allegation is neither persuasive nor credible. 

31. That Appraiser's evidence of "superadequacy" included the allegation that " ... evidence 

of facility superadequacy is the large difference between the historical costs for the 

buildings and the replacement costs. There is a 75% difference after the allowance for 

physical depreciation. This implies obsolescence for these factors between 60% and 

75%." (E4:35). 

32. That Appraiser alleged that the reproduction cost for the buildings totaled $16,912,129 

and that the replacement cost new for the same buildings totaled $3,981,344. (E4: 33). 

' . 
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The appraiser further alleged that "Plant personnel could not determine the reason for the 

high and excessive costs for the buildings." (E4:33). 

34. That both Taxpayer's general manager and Appraiser asserted that the buildings were just 

basic metal, unheated buildings on concrete slabs. That Taxpayer asserted that these 

buildings were no different than unheated metal storage-type buildings typically found on 

farms. 

35. That the appraisal states that none of the 12 buildings listed on these pages have Heating, 

Ventilation, and Air Conditioning Systems ("HV AC"), although each of the buildings 

have sprinkler systems. (E4: 13 - 25). 

36. That Taxpayer admitted at the hearing, however, that some of the buildings do have 

highly specialized plumbing, electrical, and HV AC. Taxpayer also admitted that the 

buildings are insulated and heated to accommodate Nebraska winter temperatures. 

37. That therefore the buildings are not "just basic metal, unheated buildings on concrete 

slabs ... no different than unheated metal storage-type buildings typically found on 

farms." 

38. That the components which are part of Appraiser's estimate of replacement cost new are 

not set forth in the appraisal, and do not appear anywhere else in the record. 

39. That the difference between the reproduction cost new and the replacement cost new is 

attributable to the failure of the Appraiser to either adequately inventory the 

characteristics of the improvements or the failure to include that information in the 

appraisal. 
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40. That the record does not support Appraiser's allegation of between 60% and 75% 

functional depreciation based on "excess cost." 

41 . That therefore this allegation is neither persuasive nor credible. 
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42. That Appraiser alleged that the subject property suffers from external obsolescence in the 

amount of $8,312;100. (E4:36). That the basis for this opinion is" ... caused by 

regulatory changes in the industry, competitive pricing and demand for service." 

(E4:35). 

43. That Taxpayer offered a number of exhibits purporting to establish on a national basis 

that the market for hazardous waste processing services is struggling. (E8; ElO, El I). 

44. That this evidence is neither persuasive nor credible since the subject property is the only 

facility of its kind in the entire country. 

45 . That the record contradicts any allegation that the subject property is suffering from a 

downturn in the market. Taxpayer testified that 15 new employees had been hired since 

1995; and a railcar site had been purchased. 

46. That the appraisal states that in 1995 the facility had revenues of $5,563,000, that almost 

doubled in 1996, and rose to $9,147,000, and that those revenues were estimated to 

increase by almost 150% in 1997 to $13,632,000. (E4:56). 

47. That demand for services from the Taxpayer at its Kimball plant is increasing. 

48. That there is no credible, relevant, evidence of external or economic depreciation at the 

Taxpayer's facility . 
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49. That Appraiser's contention that the subject property, which was three years old as of the 

assessment date, suffered a "total accrued depreciation of between 81.9% to 89.9%," (E4, 

36) has no credibility: 

50. That Appraiser's opinion of functional obsolescence is not supported by the record. 

Therefore Appraiser ultimate opinion of value for the improvements to the subject 

property is not credible. 

51. That from the record before the Commission the credible evidence establishes the 

following: 

RCN 

Less Physical Depreciation 

RCNLD 

$79,639,221 

($22,256,918) 

$57,382,303 

52. That this value is higher than that determined by the County ($39,923,540). (El). 

53. That Taxpayer has failed to demonstrate that the actual or fair market value of the subject 

property as determined by the County is unreasonable. 

54. That the Commission finds based on all of the evidence that the fair market value of the 

subject property as of January 1, 1997, was at least $39,923,540. 

55. That the assessed value of the subject property for tax year 1997 as determined by the 

County is therefore supported by the evidence. 

JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev. 

Stat. Section 77-5007 (1997 Supp.). 
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STANDARD OF REVIEW 

"There is a presumption that a board of equalization has faithfully performed its official 

duties in making an assessment and has acted upon sufficient competent evidence to justify its 

action. That presumption remains until there is competent evidence to the contrary presented, 

and the presumption disappears when there is competent evidence on appeal to the contrary. 

From that point on, the reasonableness of the valuation fixed by the board of equalization 

becomes one of fact based upon all the evidence presented. The burden of showing such 

valuation to be unreasonable rests upon the taxpayer on appeal from the action of the board." 

Kawasaki Motors v. Lancaster Cty. Bd. Of Equal., 7 Neb. App. 655 (1998). 

ANALYSIS 

The Assessor, in this appeal, failed to personally inspect the property and did not 

determine the assessed value of the subject property for tax year 1997. The ·Nebraska Supreme 

Court has determined that "(w)here the county assessor does not act upon his own information, 

or does not make a personal inspection of the property, any presumption as to the validity of the 

official assessment does not obtain. Grainger Bros. Co. v. County Bd. of Equalization of 

Lancaster Co., 180 Neb. 571,580, 144 N.W. 2d 161, 169 (1966). The evidence also establishes 

that in previous years the County had determined the value of the subject property based on 

political expediency or based on legal proceedings in the district court. The Nebraska Supreme 

Court has held that even judicial determinations of value for a preceding assessment year are 

immaterial to a subsequent year's assessment. De Vore v. Board of Equalization, 144 Neb. 351, 

13 N. W. 2d 451 (1944); Affiliated Foods Coop., Inc. v. Madison County, 229 Neb. 605,428 N. 
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W. 2d 201 (1988). 

The Assessor's actions and the County's decision making process have serious 

consequences. Based on the Nebraska Court of Appeals decision in Kawasaki Motors v. 

Lancaster Cty. Bd. Of Equal., supra, the Commission must find and determine that the decision 

of the County was unreasonable and arbitrary, and that therefore the statutory presumption set 

forth in Neb. Rev. Stat. §77-1511 (Reissue 1996) has been overcome. The issue now before the 

Commission is whether Taxpayer has demonstrated that, based upon all of the evidence 

presented, the valuation of $39,923,540 as of the assessment date is unreasonable. 

The parties stipulated that the cost approach is the only valuation methodology which 

should be used to value the subject property. There are six steps in the Cost Approach: 

(I) Estimate the land (site) value as if vacant and available for development to its 

highest and best use; (2) Estimate the total cost new of the improvements as of the 

appraisal date, including direct costs, indirect costs, and entrepreneurial profit 

from market analysis; (3) Estimate the total amount of accrued depreciation 

attributable to physical deterioration, functional obsolescence, and external 

(economic) obsolescence; ( 4) Su~tract the total amount of accrued depreciation 

from the total cost new of the primary improvements to arrive at the depreciated 

cost of improvements; (5) Estimate the total cost new of any accessory 

improvements and site improvements. Then estimate and deduct ail accrued 

depreciation from the total cost new of these improvements; and ( 6) Add site 

value to the depreciated cost of the primary improvements, accessory 



improvements, and site improvements, to arrive at a value indication by the cost 

approach. 

Property Assessment, pp. 128 - 129. 
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The subject property was built over a three year period: 1990 through 1993. (E 13: 15). 

The Assessor had been provided with an itemized list of the costs of the improvements as of 

January 1, 1994. (E2). However, these costs did not include indirect costs. (E 16:2). The only 

evidence regarding the Reproduction Cost New (RCN) of the improvements to the subject 

property was provided by Taxpayer. (E4:32). The Commission must therefore conclude that the 

RCN of the improvements to the subject property as of the assessment date was $79,639,221. 

As set forth above, the Cost Approach next requires a determination of accrued 

depreciation. Accrued depreciation is depreciation from all sources: physical deterioration, 

functional obsolescence, and external (economic) obsolescence. Property Assessment, p. 153. 

"Physical deterioration" is defined as the" ... loss in value due to wear and tear in 

service and the disintegration of an improvement from the forces of nature. All man-made 

objects begin a slow process of deterioration as soon as they are created. Decay may be due to 

normal chemical changes in the material's composition or may result from mechanical causes. 

Among the most common causes of physical deterioration are wear and tear through use, 

breakage, negligent care, ... " Property Assessment, p. 153. The appraisal in this case 

indicates that the property suffers from physical depreciation in the amount of $22,256,918. 

(E4:37). This figure represents 27.94% of the RCN as determined by the Appraiser. There is 

nothing in the record from the County which would establish the physical depreciation for the 

subject property as of the assessment date. All of the evidence before the Commission appears 



-17-

to support this contention. First, the RCN of the buildings is $16,912,129. (E4:59) The parties 

agree that the economic life of the buildings is 30-years. The RCN of the other improvements is 

$57,286,522. (E4:59). The majority of those improvements have an economic life of 10-years. 

(E14; E4:59). The effective age of all of the components of the improvements, according to 

Taxpayer, is 3-years. (E4:59). The "Economic Age-Life Method" of determining physical 

depreciation is a professionally accepted method of determining physical depreciation. Property 

Assessment, pp. 160 - 162. From all of the evidence before the Commission, the Appraiser 

utilized the Economic Age-Life Methodology to determine the physical depreciation attributable 

to the subject property. The Commission must therefore find that the improvements to the 

subject property suffers from physical depreciation in the amount $22,256,918. 

Proper application of the Cost Approach methodology next requires a determination of 

functional obsolescence. "Functional obsolescence" is defined as the " ... loss in value in a 

property improvement due to changes in style, taste, technology, needs and demands ... It is the 

inability of a structure to perform adequately the function for which it is currently used." 

Property Assessment, pp. 154 - 155. Functional obsolescence is inherent in the property itself. 

Property Assessment, p. 153. It is either curable or incurable. Property Assessment, p. 153. In 

this case, Appraiser alleges that there are two sources of functional obsolescence: incurable 

obsolescence based on "under-utilization of the incinerator;" and "excess cost." (E4:35). 

Again, there is nothing in the record from the County which would establish the amount 

of curable or incurable functional obsolescence. Appraiser alleges that the plant is only 

operating at 40% of capacity. That therefore the 60% "under-utilization" incurable functional 

obsolescence. In the same paragraph of the appraisal, however, Appraiser acknowledges that 
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over the next few years the facility could be processing 40,000 tons per year of hazardous waste 

material. There is nothing in the appraisal which would support the contention that a 3-year 

hazardous waste processing facility is suffering from a change in "style, taste, technology, needs 

and demands." Property Assessment, pp. 153 - 155. In fact, the appraisal itself contradicts any 

such contention. The appraisal states that: 

"The technologically sophisticated facility achieves extremely high destruction 

efficiencies of hazardous wastes ... This incineration is so efficient and effective 

that the resultant ash is classified as non-hazardous waste, no longer subject to 

RCRA regulations ... The Kimball facility is the only commercial incineration 

facility in the United States permitted to 'delist' ash to be deposited in its own 

'monofil'." 

(E4:8). The record demonstrates that the improvements to the subject property do not suffer 

from outdated technology. In fact, the facility appears to be on the cutting edge of hazardous 

waste processing technology. Management apparently anticipates increasing processing "over 

the next few years." (E4:35). From all of the evidence before the Commission, it is clear that 

the 3-year old project is not suffering from "over-capacity." Rather, management purchased a 

cutting edge hazardous waste processing facility with the capability to expand. Such facts do not 

support a findings of "functional obsolescence," but rather good business management. This 

finding is also supported by the fact that since May, 1995 (the purchase date) and January 1, 

1997 (the assessment date) Taxpayer has hired 15 new employees (the total workforce is now 

78) (E4:8), which represents almost a 24% increase over the original 63 employees. This finding 

is further supported by the fact that Taxpayer has purchased a railroad siding which will permit 
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delivery of materials by railcar to a point much closer to the facility. It is also critical to note 

that the appraisal, on page 56, shows that in 1995 the facility had revenues of $5,563,000, that 

revenues almost doubled in 1996, and rose to $9,147,000, and that those revenues were 

estimated to increase by almost 50% in 1997 to $13,632,000. (£4:56). Finally, this finding is 

also supported by Taxpayer's appraisal which notes" ... On site disposal allows Clean Harbors 

greater operating efficiencies, while the additional precautions of the landfill design eliminate 

the potential for future liability. The Kimball site is permitted for six monofills to be used 

exclusively for disposal of delisted incinerator ash, providing significant operating capacity and 

allowing the facility to be a long-term solution for waste generators." (£4:9). There is no 

competent, credible evidence that structure is inherently incapable of performing adequately the 

function for which it is currently used based on "over-capacity." 

Appraiser next contends that the improvements suffer from functional obsolescence 

based on the "large difference between the historical costs for the buildings and the replacement 

costs." (£4:35). Appraiser alleged that the reproduction cost for the buildings totaled 

$16,912,129 and that the replacement cost new for the same buildings totaled $3,981,344. 

(£4:33). The record is clear that the company which built the facility provided the Assessor with 

actual cost information. (£13:9 - 20). Taxpayer's have a legal duty to provide the assessor with 

cost information regarding the construction of improvements pursuant to Neb. Rev. Stat. § 77-

1318 .0 l (Reissue 1996). Taxpayer never challenged this information, and appears to have used 

much if not all of the same information in preparing the appraisal. The cost information 

provided by the company which built the improvements (historical cost) is therefore deemed to 

be both credible and reliable. The source of Appraiser's determination that there is a substantial 
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difference between the historical cost (in this case reproduction cost) and replacement cost 

appears to be his personal inspection. Both Taxpayer's general manager and Appraiser asserted 

that the buildings were just basic metal, unheated buildings on concrete slabs. Taxpayer went so 

far as to assert that these buildings were no different than unheated metal storage-type buildings 

typically found on farms. The appraisal itself states that none of the 12 buildings listed on these 

pages have Heating, Ventilation, and Air Conditioning Systems ("HV AC"), although each of the 

buildings have sprinkler systems. (E4: 13 - 25). Given Nebraska's extreme climate changes, and 

the fact that the company has 78 employees who work in those buildings, this information is not 

credible. 

Taxpayer in fact admitted at the hearing that some of the buildings do have highly 

specialized plumbing, electrical, and HVAC. Taxpayer also admitted that the buildings are 

insulated and heated to accommodate Nebraska winter temperatures. This testimony directly and 

conclusively contradicts any contention the buildings are "just basic metal, unheated buildings 

on concrete slabs ... no different than unheated metal storage-type buildings typically found on 

farms." This misinformation also clearly explains the "large difference" between the 

reproduction cost new and the replacement cost new. The difference is directly attributable to 

the Appraiser's failure to either properly inspect the improvements, or to include all necessary 

information in his estimation of RCN found in the appraisal at page 59. 

The contradictory information given by Appraiser as to the allegations of both sources of 

functional obsolescence raises the question of the impact of expert testimony which is based on 

faulty information. The Nebraska Court of Appeals recently had the opportunity to address this 

issue in Crafton v. Union Pacific RR. Co., 7 Neb. App. 793 (1998). The Court held in that case 



.. 

that: 

"Expert testimony should not be received if it appears that the expert is not in 

possession of such facts as will enable the expert to express a reasonably accurate 

conclusion, and where the opinion is based on facts shown not to be true, the 

opinion lacks probative value." 

Id., at 800. 
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Given this mandate, the Commission finds that Appraiser's opinion regarding functional 

obsolescence has no credibility. 

The Commission must now consider the effect, if any, of external or economic 

depreciation on the subject property. External or economic depreciation is defined as the" .. . 

loss in value as a result of an impairment in utility and desirability caused by factors external to 

the property (outside the property's boundaries) and is generally deemed to be incurable. 

External obsolescence can be caused by a variety of factors such as changes in the highest and 

best use of a property due to market shifts or governmental actions, restrictions on income, 

zoning, neighborhood decline, lack of property demand, and national economic conditions. 

External influences can cause both land and improvements to lose value." Property Assessment, 

p. 15 5. Taxpayer offered a number of exhibits relating to a downturn in the national market for 

hazardous waste processing in support of his contention that the property suffered from external 

obsolescence. No information was provided which would link up that national situation to the 

economic condition of the subject property. Since this property is the only hazardous waste 

processing facility of its type in the entire country, any deleterious effects are questionable at 

best. 
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Appraiser alleges four other issues which he contends constitute economic or external 

obsolescence: ( 1) decreased demand for service; (2) the sale of the subject property to Taxpayer 

in 1995; (3) potential changes in the state and federal regulatory environment; and (4) and a 

"discounted cash flow model." First, the appraisal itself establishes that there is no decreased 

demand for service. The facility processed 13,437 tons of hazardous waste materials in 1995, 

22,500 tons in 1996, and is projected to process 31,000 tons in 1997. These statistics show a 

67.44% increase in demand from 1996 over 1995, and a 37.77% increase in demand from 1997 

over 1996. Second the evidence of the sale price of the subject property is contradictory. The 

deed states that the "total purchase price, including any liabilities assumed" for the property was 

$2,700,000. (E4:21). The Nebraska Real Property Transfer Statement, recorded on May 15, 

1995, states "(u)nder penalties of law" that the purchase price stated in the deed was "true and 

correct." However this amount does not include royalties Taxpayer is required to pay to the 

grantee. The appraisal estimates these royalty payments will total more than $6,000,000 over 

seven years. The appraisal also contradicts the Property Transfer Statement. The appraisal 

states that the total purchase price was $5,200,000, and that Taxpayer assumed total liabilities of 

$9,674,914, for a total purchase price of $14,874,914. (E4:36). Adding the royalties to this 

price yields a purchase price of more $20,000,000. The Commission cannot conclude from this 

contradictory evidence that the sale price demonstrates external obsolescence. 

The third basis, potential changes in the state and federal regulatory environment, is also 

problematic. (E4:36). The assessment date is January 1. Neb. Rev. Stat. §77-1301 (Reissue 

1996). Appraiser has not established what, if any, effects these potential changes may have. No 

evidence has been offered to establish how these potential changes would relate back to the 
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value of the improvements to the subject property as of January 1, 1997. These changes may, if 

realized, actually enhance the value of the subject property. The Commission cannot conclude 

from this speculative evidence that the property suffers from external obsolescence. 

Finally, Appraiser offers evidence of a "discounted cash flow model" which purports to 

establish that the subject property suffers from external obsolescence. "Discounted Cash Flow 

Analysis" is defined as either a yield capitalization method used to calculate the present value of 

anticipated future cash flows . Glossary for Property Appraisal and Assessment, p. 45. This 

model, however, assumes a Discount Rate of 14%. No support for this figure is provided. A 

small change in the discount rate can have a dramatic effect on the "bottom line." 

Appraiser's final conclusion as to the amount of accrued depreciation is 85.5%. (E4:36). 

An examination of this contention in light of all the evidence establishes that it is not credible. 

Taxpayer has, in less than two years, increased its staff by almost 24%, purchased a railcar 

siding to provide easier rail access, and made significant investments in maintaining the 

property. (Taxpayer invested $1,000,000 in "Capital Exp_enditures" according to page 56 of the 

appraisal.) The appraisal also states that in 1995 the facility had revenues of $5,563,000, that 

revenues almost doubled in 1996, and rose to $9,147,000, and that those revenues were 

estimated to increase by almost 50% in 1997 to $13,632,000. (E4:56). It would be unreasonable 

to conclude from these facts that the subject property is adversely effected by external economic 

factors. The Commission concludes from the entire record before it that Taxpayer has failed to 

offer credible evidence of external obsolescence. 

The Commission must conclude that after proper application of the cost approach, the 

Replacement Cost New of the improvements to the subject property is $79,639,221, as 



- -----is $23,434. That the value of property as of January 1, 1997, is therefore $57,405,747. 

The County, as set forth above, determined that the value of the property was 

$39,923,540. The County has not alleged that the property was undervalued. In accordance 

with federal and state due process considerations, the Commission has determined that it cannot 

raise the assessed value of the property whose valuation is in dispute if the County has not put 

the Taxpayer on notice pri_or to the hearing of its intention to request that the Commission 

increase the assessed value of the subject property. The County may well have information 

regarding accrued depreciation or other matters affecting its opinion of value which it chose not 

to offer. The Commission, under these circumstances, must also acknowledge that the 

difference between the County's determination of value and that found from the limited record 

before the Commission amounts to almost $17,500,000. That difference may well represent 

functional and economic obsolescence which should be attributed to the subject property. 

However, the Commission must base its decision on the record before it. Neb. Rev. Stat. §77-

5018 (1997 Supp.). The Commission must, .under the circumstances presented here, conclude 

from all of the evidence before it that although the County was unreasonable and arbitrary in the 

process of determining the assessed value of the subject property for tax year 1997, Taxpayer 

has failed to establish that the value as determined by the County is unreasonable. 
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CONCLUSIONS OF LAW 

First, from the record before it, the Commission concludes as a matter of law that it has 

jurisdiction over both the parties and the subject matter of this appeal. The Commission further 

concludes as a matter of law that, pursuant to Title 442, Nebraska Administrative Code, the 

Appellant is required to establish by a preponderance of the evidence that the decision of the 

Kimball County Board of Equalization was unreasonable or arbitrary. Taxpayer has met this 

burden, since the Assessor failed to inspect the property or determine the assessed value of the 

subject property for tax year 1997. The County was also unreasonable and arbitrary in basing its 

decision on a value determined in an appeal from a preceding tax year. However, under such 

circumstances, the Taxpayer has the burden of proving that the value determined by the County 

was unreasonable. From all of the evidence before the Commission, the Commission must 

conclude that Taxpayer has failed to satisfy this burden. Finally, the Commission must, for the 

reasons set forth above, conclude as a matter of law that the value of the subject property as 

determined by the Kimball County Board of Equalization should be affirmed. 

ORDER 

IT IS, THEREFORE, ORDERED, ADJUDGED, AND DECREED as follows: 

1. That the decision of the Kimball County Board of Equalization which denied Taxpayer's 

protest is affirmed. 

2. That Taxpayer's commercial real property, known as the 16 acre tract for site 29-14-55, 

HC 54, Box 2B, 5 miles south on Nebraska Hwy 71, Kimball, Nebraska, shall be valued 

as follows for the tax year 1997: 



Land: $ 23,434 

Buildings: $39,923,540 

Total: $39,946,974 
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3. That this decision, if no appeal is filed, shall be certified within thirty days to the Kimball 

County Treasurer, and the Kimball County Assessor, pursuant to Neb. Rev. Stat. §77-

1511 (Reissue 1996). 

4. That this decision shall only be applicable to tax year 1997. 

5. That each party shall bear its own costs in this matter. 

IT IS SO ORDERED. 

Dated this 20th day of November, 1998. 

Mark P. Reynolds, Chairman 

Ja 

SEAL Robert L. Hans , Commissioner 




