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Edwards, Commissioner, for the Commission: 

SUMMARY OF DECISION 

The Commission affirms the decision of the Saunders County Board of Equalization 

which denied Taxpayer's protest, and denies Taxpayer's request for a reduction in the assessed 

value of the subject property. 



NATURE OF THE CASE 

Westview Apartments ("Taxpayer") owns certain (commercial) multi-family real 

property located in the City of Wahoo, Saunders County, Nebraska. Taxpayer filed a protest 

with the Saunders County Board of Equalization ("County") alleging that "the valuation increase 

of 60% is both inaccurate and inappropriate." By way of relief, Taxpayer requested that the 

proposed 1997 valuation of $1,491,565 be reduced to $978,990. County granted the protest in 

part, and reduced the assessed value to $1,225,000, from which decision Taxpayer appeals. 

EVIDENCE BEFORE THE COMMISSION 

Judicial notice was taken, without objection, of the pleadings in Case File 97R-332; 

Marshall Commercial Valuation Service; the Nebraska Assessor's Reference Manuals, Volumes 

1 and 2; the Nebraska Constitution; the Nebraska State Statutes; Title 442, Nebraska 

Administrative Code (Tax Equalization and Review Commission's Rules and Regulations); three 

standard reference works published by the International Association of Assessing Officers: 

Property Assessment Valuation, Second Edition ( 1996); Property Appraisal and Assessment 

Administration (1990); and Glossary for Property Appraisal and Assessment (1997); the 

Property Tax Division of the Department of Revenue's 1997 ratios and measures of central 

tendency which are published pursuant to Neb. Rev. Stat.§77-1327(6); the 1997 County Profiles 

for Saunders County; the 1997 Equalization Proceedings of the Tax Equalization and Review 

Commission; the Uniform Standards of Profession Appraisal Practices, 1997 Edition; Title 298, 

Nebraska Administrative Code (the Nebraska Real Estate Appraiser Board's Rules and 

Regulations); the Nebraska Real Estate Appraiser Board Certification Requirements (1998); and 
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the Nebraska Real Estate Appraiser Board Education Core Curriculum (1998). Exhibits 1, 6, 7, 

8, 9, and 13 were denied. Exhibits 2, 3, 4, 5 10, 11, 12, and 14 through 19 were received without 

objection. 

II 
FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider only that evidence which has 

been made a part of the record before it. No other information or evidence may be considered. 

Neb. Rev. Stat. §77-5016 (3) (1997 Supp.). The Commission may, however, evaluate the 

evidence presented utilizing it's experience, technical competence, and specialized knowledge. 

Neb. Rev. Stat. §77-5016 (5) (1997 Supp.). 

From the pleadings and the evidence contained in the record before it, the Commission 

finds and determines as follows: 

A. 
PROCEDURAL FINDINGS 

1. That Westview Apartments, Ltd. ("Taxpayer") is the owner of certain multi-family real 

property as described in the petition, located in Wahoo, Nebraska. 

2. That the Saunders County Assessor determined that the actual or fair market value of the 

subject property as of January 1, 1997, ("assessment date") was $1,491,565. (El). 

3. That Taxpayer protested this determination of value to the Saunders County Board of 

Equalization ("County"), alleging that the property was overvalued. (E 1 ). 

4. That the protest was heard by a Referee. 

5. That the Referee is a Certified General Appraiser licensed by the State of Nebraska. 



6. That the Referee recommended that the assessed value be reduced to $1,225,000. (ElO). 

7. That the Assessor concurred with that recommendation. (ElO). 

8. That the County accepted that recommendation. (El 0). 

9. That County granted the protest in part, and reduced the assessed value to $1,225,000. 

10. That Taxpayer timely filed an appeal of that decision to the Tax Equalization and Review 

Commission. (Appeal Form). 

B. 
SUBSTANTIVE FINDINGS AND CONCLUSIONS 

1. That the parties agreed that the subject property land value of $79,335 was not an issue. 

2. That a general partner for Westview Apartments personally appeared on behalf of the 

Taxpayer. 

3. That Taxpayer hires a management company for the subject property. 

4. That the Chief Operating Officer of the management firm testified that the subject 

property was constructed in 1979 under a "Section Eight" contract with the federal 

Housing and Urban Development ("HUD") agency. 

5. That Taxpayer executed a twenty-year HUD Section 8 contract which expires in April, 

1999. 

6. That the housing complex i:s comprised of 66 units. Two units are occupied by resident 

managers and the other 64 units are offered for rent to qualifying tenants. 

7. That the resident qualifications for the subject property are persons that are low income 

and/or elderly. 
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That Taxpayer's testimony was that no assisted living services are offered in this 

property. That due to the age and condition of the residents, however, some of the special 

needs of the residents have to be met under the contract. 

That the maximum rental rates are set by HUD. That the tenants pay 30% of their income 

for rent. That any deficiency between the prescribed level of rent and the amount paid by 

the tenant is paid for by the Federal Government. 

That Taxpayer testified that the rental units are continuously occupied except for the time 

necessary to paint and refurbish the apartments between tenants. That the vacancy rate for 

the subject property calculates to approximately 2%. ($8,245 divided by $386,496 = 2%) 

That the subject property has a waiting list of persons wanting to become tenants. 

That this is the only independent living, elderly, low income housing project in Wahoo. 

That since the beginning of the subject property HUD contract, HUD has required that 

10% of the units be handicapped accessible. 

That the subject property is required to comply with HUD definitions of physical and 

mental handicaps that qualify persons for residency in the complex. 

That Taxpayer testified that monthly rents range from $475 to $498 per month with all 

utilities included. 

That the difference in the property tax status of HUD projects is that of ownership. That 

if the low-income housing is privately owned, the owners are required to pay all property 

taxes. If, however, the low-income housing is publicly owned, the owner may pay an 

"in-lieu-of-tax," and the owners are required to operate under a Housing Authority Board. 



17. That Taxpayer's advantages in owning a HUD property are: that rents are guaranteed; 

that the interest rate is advantageous and locked in over a 40 year time period; and that 

the depreciation provides an income tax advantage. 

18. That HUD pays a 5% management fee which Taxpayer testified equates to $28.00 per 

unit, per month. ($28.00 x 64 units= $1792 x 12 months =$21,504 annually) 

19. That Taxpayer alleges that there is a high level of risk in this type of property due to 

governmental regulations, the methodology of arriving at Fair Market Rent (FMR) 

utilized by HUD, and the uncertainty of contract renewal requirements. 

20. That Taxpayer contends that the income approach to value is the best method to 

determine the fair market value of the subject property as of January 1, 1997. 

21. That Taxpayer's income approach determination of fair market value using $107 ,689 Net 

Operating Income and an overall capitalization rate of 11 % is $978,990. ($107 ,689 

divided by .1100 = $978,990) (Exhibit 3) 

22. That County challenged the Taxpayers' accuracy for some of the items listed under 

"Annual Replacement Reserve" costs based on the assigned "life in years". (Exhibit 2) 

23. That Taxpayer, during cross-examination, could not testify that every apartment unit (or 

that a specific number had actually) had new kitchen cabinets, and new medicine cabinets 

since they were built. Furthermore, he could not confirm that the light poles had ever 

been totally replaced, or that the elevator had ever been totally replaced. (Exhibit 2) 

24. That the Referee hired by County to hear the Taxpayer's protest had handled 

approximately 75 cases as Referee for the County. 
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That the Referee could not locate any sales of similar type of property within the Omaha 

area. He found some sales in out-state areas, but did not consider the sales comparison 

approach to value, since the sales sample size was not adequate from which to draw 

statistically sound conclusions of value. 

That Referee determined that the income approach was the most appropriate method to 

verify Taxpayer's allegation that the subject property value was too high. 

That Referee stated he was not instructed to do an appraisal on the subject property and 

he did not do an appraisal report as defined in Uniform Standards of Professional 

Appraisal Practice ("USP AP"). 

That Referee determined that the replacement reserve expense dollar amount was 

excessive at approximately $1,500 per unit, per year, or 25% of Effective Gross Income. 

(64 units x $1500 = $96,000) ($96,329 divided by $381,049 = 25%) 

That Referee's opinion was that the typical per unit expense for replacement reserves 

would be $500 to $750 per unit, per year. However, he considered the Taxpayer's 

experience with the subject property and their assertions as to the dollar amounts 

expended, and determined that $1,000 per unit, per year, or $66,000 was acceptable. 

That making that reduction in replacement reserves expense increases the Net Operating 

Income from $107,689 to $138,000. (Exhibit 3) 

That Referee determim:d that the Taxpayer's overall rate of 11 % was in the appropriate 

range of 11 % to 12% for property comparable to the subject property and stated he used 

"in the range of 11 % to 11 Y2 %". 



32. That Referee recommended $1,225,000 as the appropriate fair market value of the subject 

property for tax year 1997. 

33. That the Referee did not have a worksheet in evidence to show his calculations and in 

answer to questions by the Commission, stated the overall capitalization rate in terms of a 

"range of 11 % to 11 Y2 %" which will not yield a specific valuation. 

34. That to arrive at the Referee's value of $1,225,000, the net operating income of $138,000 

must be divided by an overall capitalization rate of 11.265%. 

35. That Taxpayer's general partner testified, that in his opinion, there are greater risks 

affecting this type of subsidized low-income housing property as a result of new HUD 

legislation and proposed regulations. 

36. That Taxpayer testified the elements of risk facing the owners of the property (I. e., the 

new legislation or proposed regulations affecting Section 8 housing under contract with 

HUD) had not been enacted or were not effective as of the assessment date. The 

Commission has accorded them little weight in the instant case. 

37. That Taxpayer has adduced insufficient evidence to establish that the decision of the 

County was unreasonable or arbitrary. 

38. That the County Assessor's determination of the fair market value of the subject property 

as of January 1, 1997 was $1,491,455. 

39. That the County Board of Equalization relied upon the Referee's recommendation and set 

the fair market value of the subject property as of January 1, 1997 at $1,225,000 

40. That the Commission concludes that County's determination of value was made in 

accordance with professionally accepted mass appraisal methods. 
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That the Commission finds, based on all of the evidence, that the fair market value of the 

subject property as of January 1, 1997 was $1,225,000. 

That the assessed value of the subject property for tax year 1997, as determined by the 

County, is therefore supported by the evidence. 

II. 
ANALYSIS 

The subject property is a 66-unit, low-income housing complex located in Wahoo, 

Nebraska. It was built in 1979, and designed in accordance with Housing and Urban 

evelopment (HUD) specifications for low-income housing for the elderly. The owners 

negotiated a 20-year, Section 8 contract with HUD. That contract will expire in April of 1999. 

Two of the 66 units are occupied by resident managers, and the other 64 are offered for rent to 

ualifying tenants. The subject property experiences no vacancy other than that necessary to 

repaint and refurbish the apartments between tenants. The complex management company 

testified that they have a waiting list of persons wanting to become tenants. The rents range from 

475 to $498 and include all utilities according to the testimony of the Chief Operating Officer 

of the management company. Westview Apartments is the owner of the subject property, but it 

is managed by a management company. Taxpayer testified HUD pays a management fee of 5% 

f gross revenue or $28.00 per unit, per month, which calculates to $21,504 annually. The rent 

aid by the tenants for the apartment units is calculated at 30% of their income. If there is a 

deficiency between what that rent calculates to and the dollar amount of the rent allowed to be 

charged, the Federal Government subsidizes the difference. 



The advantages to owning property such as the subject property are that the rents are 

guaranteed; the mortgage is set for 40 years at a lower, locked in interest rate; and the 

depreciation of the asset is an income tax advantage. The disadvantages are the government 

regulations; the uncertainty of renewal requirements when the twenty year contract expires; and 

the impact both of those factors may have on the marketability of the property. The Taxpayer's 

witnesses gave lengthy testimony on possible changes coming from new legislation and 

regulations that may have a negative impact on the fair market value of the subject property. 

However, as of January 1, 1997, those laws and regulations had not been implemented nor 

enacted, giving no credibility to what effect they might have on the value of the subject property 

later in 1997. Under questioning by the Commission, Taxpayer stated that no rent subsidies had 

been reduced, no new physical changes had been required and no evidence was adduced to 

indicate any adverse effects to the subject property as of January 1, 1997. Taxpayer alleged that 

some prospective buyers were not interested in the subject property, but no documented evidence 

was adduced to support those allegations. The Taxpayer offered Exhibit 3 which is the 

Operating Statement for the subject property for 1996. They show the final figure of $107 ,689 as 

the "Adjusted Net Income" which would equate to "Net Operating Income" in appraisal 

terminology. 

Taxpayer adduced no evidence to prove their allegation that the 1997 valuation increase 

of 60 % was "inappropriate". Taxpayer offered Exhibit 2 and 3 to support their allegation that 

the "increase of 60% was "inaccurate". Exhibit 3 purports to show that the correct or "accurate" 

valuation should be $978,990 as calculated using Taxpayer's figures. Neb. Rev. Stat. §77-

201 (Reissue 1996) states in pertinent part "all real property in this state, not expressly exempt 
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therefrom, shall be subject to taxation and shall be valued at its actual value." Further, Neb. 

Rev. Stat. §77-112 (Reissue 1996) states in pertinent part "Actual value ofreal property for 

,purposes of taxation shall mean the market value ofreal property in the ordinary course of trade." 

The only disagreement with Taxpayer's methodology stated by County Referee was his opinion 

that Exhibits 2 and 3 did not reflect the proper dollar amount for the replacement reserves. 

Exhibit 2 is the Taxpayer's listing of the "Replacement Reserves 1997". To be 

absolutely correct, the Exhibit should show the "Replacement Reserves 1996" since assessment 

date in the instant case is January 1, 1997. During cross examination, Taxpayer could not 

identify which apartments, if any, had new kitchen cabinets, new medicine cabinets, new light 

poles or if the elevator had ever been replaced. Taxpayer adduced no evidence to support any of 

~the figures relating to Replacement Reserves found on Exhibit 2. There was testimony from 

,::f axpayer that the operating statement is audited by HUD and the management company had 

never had any problems cited by HUD from the audit using the figures as shown on Exhibits 2 

d 3. However, nothing in the record documents those statements. The fact that the Taxpayer 

could not document or testify that all of the various replacement reserve components, or that any 

specific number of them, had actually been replaced in the life of the property clouds their 

There was a difference of opinion as to the accuracy of the "Life in Years" used by the 

Taxpayer on the Replacement Reserves, which results in the dollar amount of replacement 

reserves listed on the Operating Statement. County's Referee, stated that $1500 per unit, per 

year, or 25% of Effective Gross Income, was excessive in his opinion. His determination was 

that the typical replacement reserve would be $500 to $750 per unit, but he chose to use $1,000 



because of Taxpayer's assertion as to the actual costs incurred by the subject property. 

No worksheet was offered by the Referee to show the calculations used to reach his 

recommended value of$1,225,000. From his testimony, he allowed $1,000 per unit, per year for 

replacement reserves and that was based on information he reviewed in his office and from 

information gathered from other appraisers familiar with subsidized low-income housing 

properties. Using the $1, 000 per unit, per year for reserves changed the Net Operating Income 

from $107,689, as calculated by Taxpayer, to $138,000. The Referee used an overall 

capitalization rate of "in a range of 11 % to 11 Yi %" while Taxpayer used an overall 

capitalization rate of 11 %. To be mathematically precise and accurate, the overall 

capitalization rate used by the Referee must be 11.265% to arrive at a value of $1,225,000. 

($138,000 divided by .11265 = $1,225,033, rounded to $1,225,000). 

Taxpayer did not adduce sufficient evidence to support their allegation that the County's 

determination of fair market value "was inappropriate and inaccurate" or that it was arbitrary or 

unreasonable. The Commission, from all of the evidence before it, must therefore find that the 

fair market value of the subject property as of January 1, 1997 is $1,225,000. Taxpayer, 

therefore, has failed to demonstrate that the action of the County was unreasonable or arbitrary, 

or that the value as determined by the County was unreasonable or arbitrary. 

JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev. 

Stat. §77-5007 (1997 Supp.). 
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STANDARD OF REVIEW 

The Commission must affirm the decision of the county board of equalization unless the 

appellant demonstrates by a preponderance of the evidence that the decision made by the county 

board of equalization was not governed by reason, or was made in disregard of the facts or 

circumstances and without some basis which would lead a reasonable person to the same 

conclusion. J C. Penney Co. V Lancaster City. Bd. Of Equal., 6 Neb. App. 838, 578 N. W 2d 

465 (1998) Title 442, Nebraska Administrative Code, Chapter 5. Section 018. Once the 

presumption has been overcome, the Commission must consider the reasonableness of the value 

fixed by the Board based on all of the evidence. Kawasaki Motors v. Lancaster City. Bd. Of 

Equal., 7 Neb. App. 655 (1998). The burden of showing such valuation to be unreasonable rests 

upon the taxpayer on appeal from the action of the board. Kawasaki Motors v. Lancaster Cty. 

Bd. Of Equal., 7 Neb. App. 655 (1998). 

CONCLUSIONS OF LAW 

First, from the record before it, the Commission concludes as a matter oflaw that it has 

jurisdiction over both the parties and the subject matter of this appeal. The Commission further 

concludes as a matter oflaw that, pursuant to Title 442, Nebraska Administrative Code, the 

Appellant is required to establish by a preponderance of the evidence that the decision of the 

Saunders County Board of Equalization was unreasonable or arbitrary. 

The Nebraska Court of Appeals has held that there is a presumption that a board of 

equalization has faithfully performed its official duties in making an assessment and has acted 

upon sufficient competent evidence to justify its action. That presumption remains until there is 



competent evidence to the contrary presented. From that point on, the reasonableness of the 

valuation fixed by the board of equalization becomes one of fact based upon all the evidence 

presented. The burden of showing such valuation to be unreasonable rests upon the taxpayer on 

appeal from the action of the board. Kawasaki Motors v. Lancaster City. Bd. Of Equal .. 7 Neb 

App. 655 (1998). 

The Commission, in this appeal, finds as a matter of law that the evidence adduced by the 

Taxpayer has failed to overcome the statutory presumption set forth in Neb. Rev. Stat. §77-1510 

(1997 Supp.). The Commission also finds and determines as a matter oflaw that the assessed 

value as fixed by the County was reasonable based on all of the evidence before the 

Commission. Finally, the Commission must, for the reasons set forth above, and pursuant to 

Neb. Rev. Stat. §77-1510 (1997 Supp.), hereby does conclude as a matter oflaw that from the 

record before the Commission the Taxpayer has not met its burden of proof, and therefore the 

action of the Saunders County Board of Equalization should be affirmed. 

ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 

1. That the decision of the Saunders County Board of Equalization which denied Taxpayers' 

protest is affirmed. 

2. That Taxpayer's commercial real property known as TR 300 x 400 in El/2 NW Block 1 

inc. Lots 23 & 24 Sapp Bros. Estates Add., Wahoo, Saunders County, Nebraska, shall be 
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valued as follows for tax year 1997: 

Land $ 79,335 

Improvements $1,145,665 

Total $1,225,000 

3. That this decision, if no appeal is filed, shall be certified within thirty days to the 

Saunders County Treasurer, and the Saunders County Assessor, pursuant to Neb. Rev. 

Stat. §77-1511 (Reissue 1996). 

4. That this decision shall only be applicable to tax year 1997. 

5. That each party is to bear its own costs in this matter. 

IT IS SO ORDERED. 

Dated this 20th day of November, 1998. 

'---- -- - -. -· 1,...--- ., 

Mark P. Reynolds, Chairman 

Seal Ro~issioner 




