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SUMMARY OF DECISION 

Taxpayer failed to appear for the hearing on the merits of the appeal. The Taxpayer 

requested that the appeal be dismissed. The Lancaster County Board of Equalization moved that 

costs in the amount of $865 be assessed against the Taxpayer. The Commission finds and 

determines that the appeal should be dismissed, that the motion for costs should be denied, and 

that each party should bear its own costs. 
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NATURE OF THE CASE 

Jo Beth Gutgsell ("Taxpayer") owns certain residential real property located in the City 

of Lincoln, Lancaster County, Nebraska ("subject property"). The Lancaster County Assessor 

.. 
("Assessor") proposed valuing the subject property for tax year 1998 in the amount of $203,600. 

(El). Taxpayer filed a protest with the Lancaster County Board of Equalization ("County") 

alleging that the property was overvalued due to age and condition. (E2: 15). By way of re lie( 

Taxpayer requested that the proposed 1998 valuation be reduced to $155,000. (E2: 15). County 

denied the protest, from which decision Taxpayer appeals. Taxpayer failed to appear at the 

hearing on the merits of the appeal. Taxpayer had previously communicated with the 

Commission requesting a dismissal of the appeal. The County moved for an Order Assessing 

Costs against the Taxpayer. In support of the motion the County alleged that the Taxpayer had 

filed a frivolous appeal, and further that the Taxpayer had failed to respond to contacts made by 

the County in order to inspect the property and discuss the pending appeal. 

EVIDENCE BEFORE THE COMMISSION 

The Commission, on its own motion, took notice of the contents of the Commission's 

case file, which includes all of the evidence submitted by the County in accordance with the 

Order for Hearing. 

ISSUES BEFORE THE COMMISSION 

The only issue before the Commission is when and under what circumstances to grant a 

County's motion for an order assessing costs against a Taxpayer who fails to appear. 
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FINDINGS OF FACT 

The Commission, in determining cases, is bound to consider only that evidence which 

has been made a part of the record before it. No other information or evidence may be 

considered. Neb. Rev. Stat. §77-5016 (3) (Reissue 1996). The Commission may, however, 

evaluate the evidence presented utilizing it's experience, technical competence, and specialized 

knowledge. Neb. Rev. Stat. §77-5016 (5) (Reissue 1996). 

From the pleadings and the evidence contained in the record before it, the Commission 

finds and determines as follows: 

I. 

2. 

A. 
PROCEDURAL FINDINGS 

That Taxpayer is the owner of record of certain residential real property located in the 

City of Lincoln, Lancaster County, Nebraska ("subject property"). 

That the Lancaster County Assessor ("Assessor") proposed valuing the subject pr'operty 

for purposes of taxation in the amount of $203,600 as of January 1, 1998 ("assessment 

date"). (E 1 ). 

3. That Taxpayer timely filed a protest of the proposed valuation, and requested that the 

subject property be valued at $155,000. (E2: 15). 

4. That the basis of the protest was the allegation that the property was overvalued due to 

age and condition. (E2: 15). 

5. That the County denied the protest. 

6. That thereafter, the Taxpayer timely filed an appeal of the County's decision to the 

Commission. (Appeal Form). 
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B. 
SUBSTANTIVE FINDINGS AND FACTUAL CONCLUSIONS 

I. That the Taxpayer failed to provide copies of any exhibits to the County or the 

Commission as required by the Commission's Order for Hearing. 

2. That the Taxpayer communicated to the Commission that there had been a death in the 

family . 

., 
That the Taxpayer's intentions were communicated to the Commission by phone, fax, .) . 

and hard copy. 

4. That the Taxpayer requested a dismissal of the case and did not want a continuance. 

5. That the Taxpayer failed to respond to attempts at communication made by the County. 

6. That the extent of the evidence produced by the County may in fact persuade the 

,; 
Taxpayer not to appear at the hearing. 4 'C 

(I 
' 
' 7. That the County requested costs be assessed in the amount of $865. That the basis for the 

request in that case is as follows: 

"Personnel Task Hours ~ Total 

[Clerical] transcribe transcript 3.0 25.00 75.00 

[Clerical] exhibit preparation 2.0 25.00 50.00 

[appraiser] exhibit & hearing prep 14.0 40.00 560.00 

[admin.] exhibit & hearing prep 4.0 45.00 180.00" 

8. That the Taxpayer has had no actual notice that the County ' s costs could be assessed 

against the Taxpayer for failure to appear. 

9. That the Taxpayer has had constructive notice that the costs could be assessed against the 

Taxpayer, as that possibility is enunciated in Neb. Rev. Stat. §77-1513 (Reissue 1996). 

10. That the Tax Equalization and Review Commission Act ("the Act") was designed to £1 
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create an affordable and accessible method of review of decisions of the County Boards 

of Equalization. 

11. That decisions of the Commission are reviewed by the Court of Appeals. (Neb. Rev. 

Stat. §77-5019 (1998 Cum. Supp.)). 

12. That, therefore, the Commission is required to prepare, preserve and maintain a record of 

the proceedings in each appeal filed with the Commission. 

13 . That the process of preparing, preserving and maintaining such a record, even in an 

"affordable and accessible method of review" results in a structured process which may 

be, and unfortunately has been, intimidating to Taxpayers. 

14. 

15. 

16. 

That nothing in the record demonstrates that the Taxpayer has intentionally frustrated the 

appeal process. 

That the County prepared 14 exhibits for the hearing on the merits of the appeal. 

That the exhibits include the following: a transcript of the proceedings before the County 

(Exhibit 2); an explanation of the OASIS printout (Exhibit 3); a summary of the OASIS 

comparable sale report (Exhibit 4 ); a summary of the 1998 Protest Process and referee 

system (Exhibit 5); a comparable sales report for the subject property (Exhibit 6); 

property information for the subject property (Exhibit 7); property information for five 

properties offered as "comparables" by the County (Exhibits 8 - 12); a I-paragraph 

"Square Foot Analysis" of the subject property and the comparables (Exhibit 13); and 

curricula vitae for two witnesses (Exhibit 14 and 15). 

17. That nothing in the Nebraska State Statutes or the Rules and Regulations of the 

Commission requires that the County prepare a transcript of the proceedings before the 
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County Board of Equalization. That therefore the decision to prepare such a transcript is 

a strategic decision made by the County. 

18. That Exhibits 3," 4, 5, 14, and 15 are "forms" which once created, are copied and provided 

as exhibits in all appeals of decisions of the Lancaster County Board of Equalization . 

That there is, therefore, nothing unusual or unique about this information which would 

justify the assessment of costs for the preparation of these exhibits. 

19. That the County Assessor is required by law to maintain information regarding the 

assessment of real property in Lancaster County pursuant to Neb. Rev. Stat. §§77-1303; 

77-1305; 77-1311; and related statutes (1998 Cum. Supp.) . That these records are 

computerized in Lancaster County and the information is generated in the form of OASIS 

printouts as shown in Exhibits 7 through 12. That the County Assessor is required by 

law to provide this information to any person upon request. (Neb. Rev. Stat. §77-1305 

( 1998 Cum. Supp.)). That the costs of preparing and maintaining these records are not 

therefore incurred as a result of the filing of the instant appeal. 

20. That the County selected five properties as "comparabies" in preparation for the hearing 

on the merits, and printed out copies of the computerized records for these properties. 

That the selection process, however, is also computerized, as is the spreadsheet which is 

based on these "comparables" (see Exhibit 6). 

21. That the primary purpose of the employment of an appraiser by the County is to appraise 

property for the purposes of taxation . That testifying in a hearing before the Commission 

requires the appraiser to articulate and defend the basis for the appraisal. 

22. That employees of the State of Nebraska or its political subdivisions are not entitled to 
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witness fees in "any action or proceeding." Neb. Rev. Stat. §33-139.0 I (Reissue 1998). 

23 . That an appeal heard by the Commission, which is subject to review by the Court of 

Appeals of the State of Nebraska, is an "action or proceeding" as contemplated in Neb. 

Rev. Stat. §33-139.01 (Reissue 1998). 

24. That the County's Appraiser is an employee of a political subdivision of the State of 

Nebraska. That the County's Appraiser is, therefore, not entitled to witness fees. 

25. That the amount of time expended in preparation to serve as a witness is also not 

compensable. 

26. That the Taxpayer failed to respond to attempts by the County to contact the Taxpayer. 

27. That the Taxpayer is prohibited from introducing documentary, photographic, or other 

evidence, and is also prohibited from introducing expert testimony, if the Taxpayer fails 

to provide copies of the evidence and/or testimony at least thirty days prior to the 

hearing. That the Taxpayer adduced no such evidence. 

28. That the burden of going forward with the evidence and the burden of persuasion is on 

the Taxpayer. 

29 . That in the absence of any evidence from the Taxpayer, the Taxpayer cannot prevail. 

30. That the County Assessor, as part of the costs of doing business, must expect to defend 

his actions in assessing property for the purposes of taxation. 

31 . That the costs as requested by the County are neither fair nor reasonable under the 

circumstances of this appeal. 

32. That an order assessing costs in the amount of more than $800 as requested by the 

County under the circumstances set forth here is neither fair nor reasonable. 
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33. That, therefore, the motion for an award of costs should be denied. 

ANALYSIS 

Neb. Rev. Stat. §77-15 I 3 (Reissue 1996) states "Whenever any person appeals to the Tax 

Equalization and Review Commission from the assessment of his or her property as fixed by the 

county board of equalization and the appeal is sustained in whole or in part, the costs of such 

appeal, including costs of witnesses, may be taxed by the commission as it deems just. If the 

appeal is not sustained in whole or in part, the costs of such appeal, including costs of witnesses, 

may be taxed by the commission as it deems just." The clear intent of this statutory provision is 

to allow the Commission to exercise its discretion in awarding costs. 

The County has alleged that the appeal was frivolous. The Court of Appeals enunciated 

the standards which must be applied in a "frivolous" proceeding in Praecipe v. Cannon. The 

Court determined in that case that costs should be assessed if an attorney or party brought-or 

defended an action or any part of an action that was frivolous. The Court defined "frivolous" as 

"a legal position wholly without merit, that is, without a rational argument based on law and 

evidence to support the litigant's position," or, in the alternative, if the action involved "an 

improper motive or a legal position so wholly without merit as to be ridiculous." The Court also 

specifically noted that any doubt about whether a legal position is frivolous or taken in bad faith 

must be resolved in favor of the party whose legal position is in question. The theory underlying 

this position is the idea that litigants should not be "inhibited in pressing novel issues or in 

urging a position which can be supported by a good faith argument for an extension, 

modification, or reversal of existing law." Praecipe v. Cannon, 7 Neb. App. 334, 583 N. W. 2d 
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51, (Neb . App . 1998). 

Taxpayer alleged in her protest that the house "HAS NO AIR CONDITIONING/NO 

DUCT WORK--1952 BOILER; GARAGE ROOF NEEDS TO BE REPLACED; TRIM NEEDS 

PAINTING; 170 FOOT DRIVEWAY NEEDS TO BE REPLACED; LACKS STORMS &/OR 

SCREENS ON SOME WINDOWS" (E2: 15). The OASIS printout for the subject property 

shows the date of the last inspection to be "3-4-94" with a review of that inspection "03-08-94." 

(E2:16). The County's Appraiser noted at that time that "INT REV - AVG MTC, MOSTLY 

DA TED THROUGHOUT. OLD HOT WATER FURNACE, UPDATED HWH. EXTRA FIX 

IS TOILET IN BSMT. KITCHEN (EARLY 70'S) SHOWS SOME DEF MTC. WOOD 

FLOORS IN A VG CONDITION. HOUSE SHOWS MUCH WOODWORK (BEAMED 

CEILINGS, BLT IN BUFFET & CABINETS). HIGH QUALITY OPEN STAIRCASE. 

FRONT SLEEPING PORCH OFF RUL IS UNHEATED - LISTED AS EFP. BATHROOMS 

ARE MOSTLY ORIGINAL EXCEPT FOR ONE 3-FIX WHICH SHOWS SOME LOW 

QUALITY UPDATING. 3Ro LEVEL IS MAIDS QUARTERS WITH LOWER QUALITY 

FINISH (LISTED AS FINISHED ATTIC). SHOWS MUCH WATER DAMAGE FROM 

LEAKING ROOF. ROOF COVER NEEDS REPLACED (OWNER ES. $20,000). DFG 

SHOWS SOME DEF MTC, CRACKED DRIVEWAY. NEXT TO MULTI-FAMILY. JAJ 

03-08-94 REVIEWED JAJS REINSPECTION. CONSIDERED 2144 A ST IN ANALYSIS. 

VALUE TO 146800. SENT LETTER. LIMITED COMPS. [Emphasis added.] MAT VALUE 

REPRESENTS APPROX $40.00/S.F.MAT" (E2 :16). The OASIS printout also indicates that 

the house was built in I 912. (E2: 17). 

The Commission is authorized to use its" ... experience, technical competence, and 

j 
·~ 
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specialized knowledge in the evaluation of the evidence presented to it." Neb. Rev. Stat. §77-

5016 ( 1998 Cum. Supp.). A review of the evidence in this light establishes that the last internal 

and external review ("INT REV") was undertaken in 1994. It can be assumed, under these facts, 

that the property owner has a different opinion of value than does the County's Appraiser. 

Under the facts which appear in the record, the Commission cannot conclude that the appeal is 

frivolous. Therefore, under the standards enunciated in Praecipe v. Cannon, the Commission 

cannot award the County's costs based on the allegation that the appeal is frivolous. 

The analysis of this issue does not end here, however. The Commission must, in hearing 

appeals filed pursuant to Neb. Rev. Stat. §77-1510 (1998 Cum. Supp.), hear those appeals" ... 

as in equity .... " (Neb. Rev. Stat. §77-1511 (Reissue 1996)). A fundamental principle of 

equity holds that equity is reluctant to permit a wrong to be suffered without a remedy. Tarnow 

v. Carmichael, 82 Neb. 1, 9, 116 N.W. 1031, 1035 (1908). The County is clearly contending 

that it has been wronged. The question now presented is whether the County is entitled to an 

award of costs under principles of equity. 

Neb. Rev. Stat. § 77-1511 does not require that equitable theories only be applied to the 

Taxpayer. Application of the principal of equity must be made with equal force to both parties. 

Although the Taxpayer is entitled to the.protection of principles of equity, "Any litigant who 

seeks equity must herself do equity." Campbell v. Ohio National Life Ins. Co., 161 Neb. 653, 74 

N. W. 2D 546 (1956). Principles of equity also hold that "equity follows the diligent, not the 

negligent." Abels v. Bennett, 158 Neb. 699, 64 N. W. 2D 481 (1954). The Taxpayer cannot, 

under the facts of this case, be termed diligent. The Commission is required, however, to 

consider all of the applicable principles of equity in exercising its discretion in determining 
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whether to award the County certain costs . 

This discretion is not unlimited. The Nebraska Supreme Court has determined that 

although tribunal may have .broad discretion in assessment of costs and may render judgment for 

costs against any party as it may consider equitable, that decision may be reversed if the decision 

constitutes an abuse of discretion. Ehlers v. Campbell. 159 Neb. 328,333, 66 N. W. 2d 585,588 

( 1954). The United States Supreme Court, in Styria v. Morgan, 186 U.S. I, 22 S. Ct. 731, 734, 

46 L. ED. 1027, held: "The term 'discretion' implies the absence ofa hard-and-fast rule. The 

establishment of a clearly defined rule of action would be the end of discretion, and yet 

discretion should not be a word for arbitrary will or inconsiderate action." The same Court 

determined that discretion " ... When invoked as a guide to judicial action, ... means a sound 

discretion, that is to say, a discretion exercised not arbitrarily or willfully, but with regard to 

what is right and equitable under the circumstances and the law, and directed by the reason and 

conscience of the judge to a just result." State v. Konvalin, 165 Neb. 499, 503, 86 N. W. 2D 

361, 363-364 (Neb. 1957), citing Langnes v. Green, 282 U.S. 531, 51 S. Ct. 243, 247, 75 L. ED. 

520. 

The Nebraska Supreme Court determined in that case that in the exercise of discretion, 

"there is an abuse of that power where the reasons and rulings ... are clearly untenable and 

deprive a party of a substantial right clearly and fairly established" and which constitutes a 

denial of justice. Pettegrew v. Pettegrew, 128 Neb. 783,260 N.W. 287 (1935). The exercise of 

discretion, in the final analysis, requires the Commission to "ascertain what burden, ... in the 

light of law, fact, reason, and conscience" should be imposed upon the appellant under the facts 

established here. State v. Seaton, 170 Neb. 687, 690, l 03 N. W. 2d 833, 836 ( 1960). 
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The record does establish that the County's Appraiser had attempted to contact the 

taxpayer regarding an inspection of the property. The Taxpayer did not respond to the County's 

attempts to commun'icate. The record also demonstrates that the Taxpayer did not provide the 

Commission or the County with any evidence of the fair market value for the subject property. 

The burden of going forward and the burden of persuasion are on the Taxpayer. See, e. g. 

Kawasaki Motors v. Lancaster Cty. Bd. Of Equal., 7 Neb. App. 655 ( 1998). 

The Commission's ability to award costs in this appeal is also limited as a matter of 

statute. Neb. Rev. Stat. §33-139.01 (Reissue 1998) prohibits employees of the State of Nebraska 

or its political subdivisions from receiving witness fees in "any action or proceeding in any court 

in this state" when the employee is called as a witness "in connection with his or her officially 

assigned duties" unless the witness is required to travel outside of his or her county of residence. 

The individuals listed by the County in its claim for costs are employees of Lancaster County . 

Their testimony relates to their officially assigned duties. The only question is whether a hearing 

before the Commission is an "action" or a "proceeding in any court." The Commission's 

hearing is not a "proceeding in any court." It is, however, an "action." The Nebraska Supreme 

Court decided that although the phrase "action or proceeding" in Neb. Rev. Stat. §25-2221 " .. . 

generally refers to business before a court or judicial officer, the term is not restricted in 

application to those actions which occur within the walls of a courtroom." State ex rel. Wieland 

v. Beermann, 246 Neb. 808,811,523 N. W. 2d 518,522 (1994). Although the Court's 

interpretation involved a different statute, there is no reason to believe that the Court would 

interpret the relevant statute in any different fashion. Furthermore, there can be no dispute that 

an appeal heard by the Commission is an "action." The appeal in this case is brought by a 
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Taxpayer in order to contest the assessed value of the subject property for purposes of taxation. 

The Commission's decision, ifno appeal is filed, is final. The Commission's decision, if 

appealed, is reviewed by the Nebraska Court of Appeals. (Neb. Rev. Stat. §77-5019 ( 1998 Cum. 

Supp.)). This appeal is clearly an "action" as described by Neb. Rev. Stat. §33-139.0 I. 

There is an additional concern raised by the County's attempt to impose costs on the 

Taxpayers. The Eighth Amendment to the Constitution of the United States is "Excessive bail 

shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted." 

Article I, section 9, of the Constitution of Nebraska, also states that "Excessive bail shall not be 

required, nor excessive fines imposed, nor cruel and unusual punishment inflicted." Where, as 

here, the amount in controversy is approximately $1,215, the award of costs in the amount of 

$865 as "costs" runs uncomfortably close to becoming a "fine." That "fine" would be 

approximately 71 % of the tax dollars saved by the Taxpayer constituting a "fine" that is clearly 

excessive. A provision for costs is intended to "furnish reasonable reimbursement to the litigant 

who is compelled to bring suit and incur expense, caused by the wrong of the losing party. The 

amount of these fees is left to the discretion of the court; the limitation of the statute being that 

the amount must be reasonable. So long as the fees are reasonable in amount and not exorbitant, 

the statute does not operate as a penalty, since it provides only reimbursement of necessary 

expenses." [Emphasis added.] Nye-Schneider-Fowler Co. v. Chicago & N. W Ry. Co., 105 Neb. 

151, 179 N.W. 503, 507 (Neb. 1920). Since most, if not all of the "costs" either cannot be 

"reimbursed" or were unnecessary, the costs are by definition not merely costs. Since they are 

unreasonable, those amounts sought by the County are a "fine" and not a "cost." The 

Commission has no authority to enter an order "fining" the Taxpayer. 
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There is an additional consideration which must be addressed. Should the Commission 

award the County costs of more than $800 in defending an action where the Taxpayer cannot 

prevail, the action would result in an unconscionable advantage being conferred on the County. 

An "unconscionable advantage" is one "taken through fraud or intimidation, or by reason of 

ignorance, passion, or improvidence.' Moran v. A1oran, 161 Neb. 372, 73 N. W. 2D 709, (Neb. 

1955). To award the County costs as requested here would result in the intimidation of 

Taxpayers, and discourage them from exercising their right to contest to their property 

assessment made for purposes of taxation. Such a result would constitute an abuse of discretion, 

and cannot be countenanced. 

JURISDICTION 

Jurisdiction of the Tax Equalization and Review Commission is set forth in Neb. Rev. 

Stat. §77-5007 ( 1998 Cum. Supp.). 

STANDARD OF REVIEW 

The Commission is required by Neb. Rev. Stat. §77-1511 (Reissue 1996) to affirm the 

decision of the County unless evidence is adduced establishing that the action of the County was 

unreasonable or arbitrary. Neb. Rev. Stat. §77-1511 (Reissue 1996). The Nebraska Court of 

Appeals, in interpreting this statute, has held that "There is a presumption that a board of 

equalization has faithfully performed its official duties in making an assessment and has acted 

upon sufficient competent evidence to justify its action. That presumption remains until there is 

competent evidence to the contrary presented, and the presumption disappears when there is 
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competent evidence on appeal to the contrary. From that point on, the reasonableness of the 

valuation fixed by the board of equalization becomes one of fact based upon all the evidence 

presented. The burden of showing such valuation to be unreasonable rests upon the taxpayer on 

appeal from the action of the board." Kawasaki Motors v. Lancaster Cty. Bd. Of Equal. , 7 Neb. 

App. 65 5 ( 1998). 

CONCLUSIONS OF LAW 

The Commission concludes as a matter of law that it has jurisdiction over both the parties 

and the subject matter of this appeal. The Commission also concludes as a matter of law that to 

award the County costs in this appeal, based on the record before the Commission, is neither just 

nor equitable. 

ORDER 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as follows: 

1. That the decision of the Lancaster County Board of Equalization which denied 

Taxpayer's protest is affirmed 

2. That Taxpayer's residential real property legally described as Hillsdale Addition, Block 

11, Lots 5 and 6, Lancaster County, Nebraska, shall be valued as follows for tax year 

1998: 

Land 

Improvements 

Total 

$ 15,600 

$188,000 

$203,600 



3. That this decision, if no appeal is filed, shall be certified to the Lancaster County 

Treasurer, and the Lancaster County Assessor, pursuant to Neb. Rev. Stat. §77-1511 

(Reissue 1996). 

4. That this decision shall only be applicable to tax year 1998. 

5. That each party is to bear its own costs in this matter 

IT IS SO ORDERED. 

Dated this 71
h day of April, 1999. 

Mark P. Reynolds, Chairman 

t L. Edwards, Commissioner 

-w~· 
Rob~rt L. Hans, Commissioner 
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