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DIMOTT V. UNITED STATES:  REQUIRING
PETITIONERS PROVE THAT SENTENCE

ENHANCEMENT MORE LIKELY THAN NOT
RESULTED FROM THE ARMED CAREER

CRIMINAL ACT’S RESIDUAL CLAUSE

I. INTRODUCTION

In passing the Armed Career Criminal Act (“ACCA”),1 Congress
established a mandatory sentencing scheme designed to address the
issue of career criminals previously convicted for particular drug or
violent offenses coming into possession of firearms.2  The ACCA im-
posed a minimum fifteen year prison sentence for an individual con-
victed under 18 U.S.C. § 922(g) for being a felon in possession of a
firearm with three or more previous convictions for serious drug of-
fenses or violent felonies.3  The ACCA defined violent felonies through
three clauses: the enumerated clause, the force clause, and the
residual clause.4  The residual clause broadened the definition of vio-
lent felonies beyond particular listed felonies and felonies involving
force to include felonies consisting of conduct risking physical harm to
another.5

In Johnson v. United States,6 the United States Supreme Court
ruled on the constitutionality of the ACCA’s residual clause after mul-
tiple attempts to establish a workable framework for the residual
clause.7  The Court found the ACCA’s residual clause to be unconstitu-
tionally vague.8  The Court determined the clause was incapable of
rendering adequate notice to defendants and of providing a consistent
framework for judges to apply.9  One year later, the Court reasoned

1. 18 U.S.C. § 924(e) (2012).
2. 18 U.S.C. § 924(e).
3. 18 U.S.C. § 924(e)(1).
4. 18 U.S.C. § 924(e)(2)(B)(i)-(ii).  The force clause defines a violent felony as felo-

nies that have “as an element the use, attempted use, or threatened use of physical force
against the person of another[.]” 18 U.S.C. § 924(e)(2)(B)(i).  The enumerated clause de-
fines a violent felony as felonies that “[are] burglary, arson, or extortion, [or] involves
use of explosives[.]” 18 U.S.C. § 924(e)(2)(B)(ii).  The residual clause defines a violent
felony as a felony that “otherwise involves conduct that presents a serious potential risk
of physical injury to another[.]”  18 U.S.C. § 924(e)(2)(B)(ii).

5. 18 U.S.C. § 924(e)(2)(B)(ii).
6. 135 S. Ct. 2551 (2015).
7. See Johnson v. United States, 135 S. Ct. 2551, 2558-59 (2015) [hereinafter

Johnson II] (describing efforts in previous cases attempting to fit the Court’s categorical
approach for the ACCA’s enumerated clause to convictions under the ACCA’s residual
clause).

8. Johnson II, 135 S. Ct. at 2557-58.
9. Id.
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that Johnson created a retroactive substantive rule of law, allowing
convicted individuals to contest and potentially correct their ACCA-
enhanced sentences if the sentencing court applied the residual
clause.10  A prisoner in federal custody may seek to correct his or her
imposed sentence under Johnson by asserting that the sentence re-
sulted from the sentencing court’s application of the ACCA’s residual
clause.11

When the Court invalidated the ACCA’s residual clause in John-
son, it left the United States courts of appeal without express gui-
dance in addressing motions to correct ACCA-enhanced sentences
alleged to have resulted from courts’ application of the residual
clause.12  Where the record clearly indicated that a petitioner’s en-
hanced sentence resulted from the residual clause, an appellate
court’s examination of the record sufficed to determine whether the
claim warranted relief.13  However, an unclear record complicated the
process of determining whether to grant relief and required courts to
interpret convictions in the context of the constitutional provisions of
the ACCA.14  A split developed among the circuit courts concerning
the burden of proof to be placed on petitioners to show a court ought to
address the merits of a petitioner’s alleged Johnson claim for collat-
eral relief.15

In Dimott v. United States,16 the United States Court of Appeals
for the First Circuit addressed the burden imposed on petitioners al-

10. Welch v. United States, 136 S. Ct. 1257, 1267 (2016).
11. See 28 U.S.C. § 2255(a) (2012) (allowing for motions attacking the constitu-

tional validity of a criminal sentence).
12. See United States v. Taylor, 873 F.3d 476, 479-81 (5th Cir. 2017) (noting sev-

eral approaches to determine whether courts may entertain the merits of an alleged
Johnson claim where the petitioner’s sentence was enhanced pursuant to the residual
clause).

13. See Johnson II, 135 S. Ct. at 2557 (describing the categorical approach used to
define violent felonies according to the elements of a crime rather than the particular
circumstances of a crime).

14. See Dimott v. United States, 881 F.3d 232, 238 (1st Cir. 2018) [hereinafter
Dimott II], cert. denied sub nom. Casey v. United States, 138 S. Ct. 2678 (2018) (noting
that where the record was unclear regarding whether the sentencing court applied the
ACCA’s residual clause required a different analysis from the analysis required for peti-
tioners with records clearly indicating the sentencing court applied the residual clause).

15. See Dimott II, 881 F.3d at 243 (requiring petitioners show it was more likely
than not their enhanced sentence resulted from the ACCA’s residual clause when the
record is unclear); Beeman v. United States, 871 F.3d 1215, 1224 n.6 (11th Cir. 2017)
(requiring the petitioner provide affirmative evidence that the district court applied the
residual clause at sentencing when the record is unclear); but see United States v. Win-
ston, 850 F.3d 677, 682 (4th Cir. 2017) (addressing the merits of petitioner’s alleged
Johnson claim where the record is unclear without requiring further evidence from peti-
tioner); United States v. Geozos, 870 F.3d 890, 896 (9th Cir. 2018) (addressing the mer-
its of petitioner’s alleged Johnson claim where the record is unclear without requiring
further evidence from petitioner).

16. 881 F.3d 232 (1st Cir. 2018).
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leging their sentences were enhanced through the ACCA’s invalid
residual clause when the record is unclear regarding how the trial
court determined their sentences.17  The petitioners in Dimott brought
claims seeking to correct their sentences and asserted that application
of the ACCA’s residual clause resulted in their enhanced sentences.18

After the United States District Court for the District of Maine denied
their petitions, the First Circuit affirmed the district court’s denials.19

In the process, the First Circuit held that where the record was un-
clear, a petitioner must prove by a preponderance of the evidence that
the district court enhanced his sentence through application of the
ACCA’s residual clause before the court fully analyzes the petitioner’s
Johnson claim.20

This Note begins with a review of the facts and holding of the
First Circuit’s decision in Dimott.21  An examination will follow detail-
ing how the United States Congress and the Supreme Court have es-
tablished the parameters of the collateral relief process through
interpretation and application of the presumption of the finality of a
criminal conviction.22  Next, the Court’s decision in Johnson will be
discussed to establish context for collateral relief based on the ACCA’s
residual clause, and then this Note will examine the approaches of
other United States courts of appeal in determining when a court may
entertain the merits of a petitioner’s alleged Johnson claim.23  This
Note will argue that the presumption of finality requires petitioners
demonstrate the merits of their collateral claim to establish the court’s
subject matter jurisdiction before the court fully entertains the peti-
tion.24  Additionally, this Note will then argue that imposing a burden
of proof weaker than a preponderance of the evidence on the petitioner
subverts the presumption of finality and allows meritless claims to
come before the courts.25  This Note concludes by demonstrating that
the First Circuit’s requirement that a petitioner prove a Johnson
claim by a preponderance of the evidence before a court fully enter-
tains its merits is consistent with the presumption of finality in grant-
ing collateral relief.26

17. Dimott II, 881 F.3d 232, 243 (1st Cir. 2018).
18. Dimott II, 881 F.3d at 233-34.
19. Id. at 243.
20. Id. at 242-43 (noting that the First Circuit’s decision departed from the weaker

standards established by other circuits).
21. See infra notes 27-57 and accompanying text.
22. See infra notes 58-89 and accompanying text.
23. See infra notes 90-166 and accompanying text.
24. See infra notes 178-187 and accompanying text.
25. See infra notes 188-203 and accompanying text.
26. See infra notes 204-215 and accompanying text.
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II. FACTS AND HOLDING

In Dimott v. United States,27 Richard Dimott, Wayne N. Col-
lamore, and Charles H. Casey, Jr. brought individual actions against
the United States under 28 U.S.C. § 2255 seeking post-conviction re-
lief.28  In each action, the petitioners alleged their sentences no longer
qualified for enhancement under the ACCA and should therefore be
corrected.29  The United States Court of Appeals for the First Circuit
consolidated the claims into a single appeal following each claim’s dis-
missal on procedural grounds.30

The United States District Court for the District of Maine con-
victed Richard Dimott in September 2007 for one count of criminal
contempt and one count of being a felon in possession of a firearm.31

The court determined Dimott to be an armed career criminal due to
his eight previous burglary convictions under Maine law.32  The court
subsequently enhanced his sentence under the ACCA to 150 months
of incarceration and 5 years of supervised release.33  After the United
States Supreme Court’s decision in Johnson v. United States,34

Dimott filed a motion in June 2016 under 28 U.S.C. § 2255 for the
district court to correct his sentence in light of the Supreme Court’s
ruling.35  Dimott argued his burglary convictions no longer fell within
the ACCA’s enumerated clause, and his sentencing resulted from the
ACCA’s invalidated residual clause.36

The district court denied Dimott’s motion and first found that it
properly based his sentence on prior burglary convictions.37  The court
then determined that Dimott’s § 2255 motion did not invoke Johnson

27. 881 F.3d 232 (1st Cir. 2018).
28. Dimott II, 881 F.3d 232, 234 (1st Cir. 2018).
29. Dimott II, 881 F.3d at 234.
30. Id.
31. Dimott v. United States, No. 2:16-cv-347-GZS, 2016 WL 6068114, at *1 (D. Me.

Oct. 14, 2016) [hereinafter Dimott I], aff’d 881 F.3d 232 (1st Cir. 2018).
32. Dimott I, 2016 WL 6068114, at *1-2.
33. Dimott II, 881 F.3d at 234.
34. 135 S. Ct. 2551 (2015).
35. Dimott I, 2016 WL 6068114, at *2 (stating that the residual clause of the ACCA

was declared unconstitutional in Johnson).
36. Id.  The ACCA’s residual clause reads:
The term “violent felony” means any crime punishable by imprisonment for a
term exceeding one year, or any act of juvenile delinquency involving the use or
carrying of a firearm, knife, or destructive device that would be punishable by
imprisonment for such term if committed by an adult, that . . . otherwise in-
volves conduct that presents a serious potential risk of physical injury to
another.

18 U.S.C. § 924(e)(2)(B)(ii) (emphasis added).
37. Dimott I, 2016 WL 6068114, at *2.  The district court stated that the ACCA’s

definition of a violent felony included “ ‘any crime punishable by imprisonment for a
term exceeding one year . . . that is . . . burglary.’” Id. (quoting 18 U.S.C.
§ 924(e)(2)(B)(ii)).
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and, therefore, was untimely.38  The court further determined that
even if his motion was timely, Dimott’s burglary convictions fell under
the umbrella of the ACCA’s enumerated clause.39  The district court
issued a certificate of appealability following the denial of Dimott’s
motion.40

Similarly, the district court convicted Wayne N. Collamore in
March 2011 for one count of escape from federal custody and one count
of being a felon in possession of a firearm.41  The court also deter-
mined Collamore to be an armed career criminal and sentenced him to
210 months imprisonment through the ACCA.42  In May 2016, Col-
lamore filed a § 2255 motion to correct his sentence.43  In denying his
motion, the district court echoed the reasoning adopted by the Dimott
court by determining that Collamore’s motion was untimely because
he failed to raise a Johnson claim.44

The district court also convicted Charles H. Casey, Jr. in April
2012 for one count of being a felon in possession of a firearm.45  With
three prior convictions for burglary under Maine law, the sentencing
court determined Casey to be an armed career criminal and enhanced
his sentence under the ACCA to 180 months imprisonment.46  With-
out appealing the district court’s sentence, Casey filed a motion to cor-
rect his sentence under § 2255 in June 2016.  Casey alleged that
sentencing for his prior burglary convictions resulted from the ACCA’s
residual clause and was unconstitutional in light of the Supreme
Court’s decision in Johnson.47  The district court rejected this argu-

38. Id.  The district court, finding that Dimott failed to raise a Johnson claim,
noted that “Johnson II . . . do[es] not provide grounds for relief” where Dimott “was not
sentenced pursuant to the now-invalidated residual clause.” Id.

39. Id. at *3-4.  Within the First Circuit, “Maine’s burglary statute sets forth the
definition of ‘generic burglary‘” and falls under the ACCA’s definition of a violent felony.
Id. at *3 (quoting United States v. Duquette, 778 F.3d 314, 318 (1st Cir. 2015)).

40. Id. at *4.  The court noted that Dimott’s petition raised the issues of (1)
whether any petitioner could have the violent felony convictions examined even where
the convictions appeared to fall under the umbrella of the enumerated clause and (2)
whether the trial court unconstitutionally enhanced Dimott’s sentence. Id.

41. Collamore v. United States, No. 2:16-cv-259-GZS, 2016 WL 6304668, at *1 (D.
Me. Oct. 27, 2016) aff’d sub nom. Dimott II, 881 F.3d 232 (1st Cir. 2018).

42. Collamore, 2016 WL 6304668, at *1.  Collamore had five previous convictions
for burglary under Maine law. Id.

43. Id.
44. Id. at *2-3.  Similar to Dimott, the district court stated that Collamore did not

appeal his sentence and found that his motion was untimely and, even if timely, Col-
lamore was not entitled to relief under federal law. Id.

45. Dimott II, 881 F.3d at 235.
46. United States v. Casey, 2:16-CV-346-DBH, 2016 WL 6581178, at *1, 4 (D. Me.

Nov. 3, 2016), aff’d sub nom. Dimott II, 881 F.3d 232 (1st Cir. 2018).
47. Dimott II, 881 F.3d at 235.
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ment and found Casey’s sentence constitutionally enhanced through
the ACCA.48

The First Circuit consolidated the petitioners’ claims into a single
appeal.49  In addressing Dimott and Collamore’s petitions, the First
Circuit determined that the one-year statute of limitations under 28
U.S.C. § 2255(f)(1) barred their § 2255 motions because their convic-
tions clearly did not stem from the residual clause of the ACCA.50  De-
ciding Casey’s appeal, the court first determined that the Government
did not waive the issue of timeliness of a Johnson motion by failing to
raise the issue at the district court proceeding.51  In contrast to
Dimott and Collamore’s petitions, the record did not indicate which
clause formed the basis of Casey’s sentence.52  Casey asserted that
where the record is silent, the assumption should be that the residual
clause guided the sentencing.53  The First Circuit refused to adopt this
rule, finding that it conflicted with First Circuit precedent holding
that the presumption of finality attached to a conviction and sentence
after the final judgment placed the burden of proof on the petitioner
seeking post-conviction relief under § 2255.54

The First Circuit held that a Johnson petitioner must establish by
a preponderance of the evidence that the ACCA’s residual clause
guided the court’s sentencing.55  The court determined that Casey
only indicated the mere prospect that his enhanced sentence resulted
from the residual clause.56  As a result, the First Circuit affirmed the

48. Id. at *3-4.  The First Circuit stated that a “petitioner must demonstrate ‘a
reasonable probability’ that but for the alleged error, ‘the result of the proceeding would
have been different.’” Id. at *3 (quoting Prou v. United States, 199 F.3d 37, 48-49 (1st
Cir. 1999)).

49. Dimott II, 881 F.3d at 233-34.
50. Id. at 236-37.  The First Circuit determined the one-year statute of limitations

under 28 U.S.C. § 2255(f)(3) did not apply  because the district judges, which sentenced
Dimott and Collamore and heard their petitions, stated Dimott and Collamore were
sentenced under the enumerated clause of the ACCA and no contrary evidence was
presented.  Id. at 236.

51. Id. at 238.  Procedural fairness was not at issue because Casey had ample no-
tice of the timeliness of his motion. Id. at 239.

52. Id. at 238.
53. Id. at 240.
54. Id.  The First Circuit required petitioners to “establish[ ] by a preponderance of

the evidence that they are entitled to relief.” Id. (quoting United States v. DiCarlo, 575
F.2d 952, 954 (1st Cir. 1978)).

55. Id. at 243.  The First Circuit noted that to hold otherwise would place the bur-
den of proof on the Government in “proving that each Johnson . . . claimant does not
have a valid Johnson . . . claim[,]” weakening the presumption that the trial court’s
sentence is final. Id. at 241.

56. Id. at 240.
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district court’s procedural dismissals of all three petitioners’ motions
due to timeliness because the petitions were not Johnson claims.57

III. BACKGROUND

A. THE UNITED STATES SUPREME COURT AND UNITED STATES

CONGRESS FAVOR THE IMPOSITION OF A HIGHER PROCEDURAL

OBSTACLE ON PETITIONERS SEEKING COLLATERAL RELIEF

1. United States v. Frady: The Supreme Court Requires the
Petitioner to Overcome the Presumption of Finality in Advancing
a Claim for Collateral Relief

In United States v. Frady,58 the United States Supreme Court re-
affirmed the principle that a petitioner is subjected to greater proce-
dural hurdles when advancing a claim for collateral relief.59  At his
criminal trial in 1963, in the United States District Court for the Dis-
trict of Columbia, the jury convicted Joseph Frady for robbery and
first-degree murder for the death of Thomas Bennett.60  The United
States Court of Appeals for the District of Columbia Circuit then af-
firmed his conviction.61

Frady filed a motion under 28 U.S.C. § 2255 in September 1979 in
the D.C. District Court, asserting that his sentence should be vacated
because of defective jury instructions.62  The district court denied his
§ 2255 motion, noting that Frady should have raised this issue during
the direct appeal process or in one of his earlier motions.63

On appeal, the D.C. Circuit first acknowledged that the instruc-
tions given at Frady’s criminal trial were indeed erroneous.64  The cir-
cuit court also noted that a party is generally barred from raising
objections on direct appeal if the objection was not raised at trial.65

However, the circuit court could consider plain errors or defects in the

57. Id. at 243 (finding that petitioners’ claims were all subject to the statute of
limitations stated in § 2255(f)(1), which ran for one year after each sentencing).

58. 456 U.S. 152 (1982).
59. United States v. Frady, 456 U.S. 152, 164-67 (1982) [hereinafter Frady II].
60. Frady II, 456 U.S. at 156.
61. United States v. Frady, 636 F.2d 506, 508 (D.C. Cir. 1980) [hereinafter Frady

I].
62. Frady II, 456 U.S. at 157-58.  Following Frady’s conviction, the D.C. Circuit

stated in separate cases that jury instructions akin to the instructions issued in Frady’s
trial were in error. Id.

63. Frady I, 636 F.2d at 508.  The D.C. Circuit stated the record did not indicate
that Frady had ever raised this argument at trial, on appeal, or in previously filed mo-
tions. Id. at 508 n.3.

64. Id. at 509 (noting that the instructions were “identical to the instructions . . .
[which] th[e] court found the use of . . . to be reversible error”).

65. Id. at 510 (citing FED. R. CRIM. P. 30).
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judgment on direct appeal that were not objected to at trial.66  Trans-
planting this principle to collateral action, the court stated that it had
discretion to correct plain errors in the judgment during a petition for
collateral relief without the petitioner raising the defect in a prior
proceeding.67

Having relieved Frady’s burden to demonstrate how the errone-
ous instructions contaminated his trial, the D.C. Circuit found that
the issuance of faulty instructions during Frady’s original trial
amounted to plain error by the trial court.68  Finding the instructions
caused Frady to suffer prejudice by preventing the jury from consider-
ing a manslaughter verdict, the D.C. Circuit reversed the district
court’s denial of Frady’s § 2255 motion to vacate his sentence.69

Following the United States government’s appeal, the Supreme
Court examined the D.C. Circuit’s application of the plain error stan-
dard in the context of collateral relief.70  The Court found the use of
the plain error standard to be improper in collateral attacks on a pris-
oner’s sentence and reversed the D.C. Circuit’s holding regarding the
trial court’s erroneous jury instructions.71  The Court stated that the
use of plain error review in post-conviction proceedings, as opposed to
the direct appeals process, subverted the general presumption of final-
ity that attached at the end of the direct appeal process.72

In place of plain error review, the Supreme Court applied the
cause and actual prejudice standard to Frady’s motion, imposing a
more stringent burden on Frady.73  In place of the appellate court ad-
dressing the erroneous instructions sua sponte, the Court required

66. Id. at 510 (citing FED. R. CRIM. P. 52(b)).
67. Id. at 509-10 (citing Davis v. United States, 411 U.S. 233, 240-41 (1973)).  The

Court held that the plain error standard was appropriate because “the standard for
allowing a 28 U.S.C. § 2255 motion on an issue not raised at trial should be no less
stringent than the standard in the Federal Rules of Criminal Procedure for review on
direct appeal[.]” Id. at 510.

68. Id. at 511.  The court concluded that the instructions regarding malice, intent,
and the use of a weapon may have erroneously “precluded the reasonable juror from
considering manslaughter as a possible verdict.” Id.

69. Id. at 514.
70. Frady II, 456 U.S. at 163.  The Court first rejected an assertion from Frady

that the Court should exercise discretion in declining to hear the appeal due to the
Court’s general policy of not interfering with the local law in the District of Columbia.
Id. at 159.

71. Id. at 163-64.  The Court stated that the intended purpose of the plain error
standard was “to afford a means for the prompt redress of miscarriages of justice” dur-
ing the appeal process. Id. at 163.

72. Id. at 164 The Court recognized that society possesses a “legitimate interest in
the finality of the judgment [that] has been perfected by the expiration of the time al-
lowed for direct review or by the affirmance of the conviction on appeal.” Id.

73. Id. at 167.  The cause and actual prejudice standard required the petitioner to
demonstrate to the court both cause for failing to raise the subject of the motion at trial
and actual detriment against the petitioner in the outcome of the trial. Id. at 167.
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Frady to demonstrate both the cause for failing to contemporaneously
object to the instructions at trial and actual prejudice in the result of
his trial from the failure to object.74  With the burden shifted to Frady,
the Court determined that Frady failed to demonstrate that the errors
at trial created an actual and substantial detriment to him during the
trial.75  Due to Frady’s failure to carry his burden under the cause and
actual prejudice standard, the Court reversed the D.C. Circuit’s judg-
ment granting Frady’s motion.76

2. In Passing the Antiterrorism and Effective Death Penalty Act of
1996, Congress Intended to Procedurally Limit Access to
Collateral Relief

Congress enacted the Antiterrorism and Effective Death Penalty
Act of 199677 (“AEDPA”) in part as a response to what it perceived as
abuse of post-conviction actions interfering with the sentencing pro-
cess.78  The House Committee on the Judiciary provided its report to
the United States House of Representatives, noting that the post-con-
viction petition process needed reform for many years.79  The report
accompanied House of Representatives Bill 729, which was written to
amend various provisions of the United States Code concerning post-
conviction relief and sentencing.80  The report provided the amended
provisions concerning post-conviction proceedings and outlined the ne-
cessity for the bill, highlighting the strain on the judicial system by
repetitive habeas petitions.81  The Judiciary Committee stated the
post-conviction provisions of AEDPA were intended to reduce the bur-
den on the judicial system caused by repeated and meritless post-con-
viction motions.82  The report identified that abuse of petitions
seeking collateral relief frequently caused federal post-conviction liti-

74. Id. at 167-68.
75. Id. at 170-171.  The Court noted that evidence presented at trial led ten judges

to conclude that the evidence of malice could support at minimum a second-degree mur-
der conviction. Id. at 172.

76. Id. at 173-75.  The Court cited “society’s justified interests in the finality of
criminal judgments” to justify the burden placed on Frady to demonstrate the instruc-
tions were erroneous and his conviction was impacted by the instructions. Id. at 175.

77. Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132,
110 Stat. 1214 (1996) (codified as amended in scattered sections of U.S.C. titles 8, 18,
19, 21, 22, 28, 42, and 49).

78. See H.R. REP. NO. 104-23, at 9 (noting that the repetitive filing of habeas
corpus petitions caused the judicial system to be substantially slowed).

79. See id. at 8 (stating that the proposal was “the culmination of almost 15 years
of work in Congress to achieve meaningful habeas corpus reform”).

80. Id. at 7.  The bill amended sections of titles 18, 28, and 42 of the United States
Code. Id. at 2-7.

81. Id. at 9.
82. Id.
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gation to be drawn out over unnecessary lengths of time.83  Congress
later combined House of Representatives Bill 729 with other bills to
enact AEDPA in April, 1996.84

In addressing these issues, the bill sought to make proceedings for
petitioners’ motions for collateral relief more stringent to encourage
proactiveness during the direct appeals process.85  The bill estab-
lished shorter statutes of limitations on motions seeking collateral re-
lief.86  AEDPA additionally imposed a higher threshold for federal
petitioners to acquire a certificate of appealability to appeal a district
court’s denial of a motion seeking collateral relief.87  The report also
sought to extend stronger finality rules on federal collateral motions,
which allowed the states to carry out criminal sentences in a timely
fashion.88  The committee noted that these changes would further the
state and federal judicial systems’ interests in preserving courts’ final
decisions and encouraging parties to address the majority of issues
during trial and direct appeals process rather than collateral review.89

B. JOHNSON V. UNITED STATES: THE SUPREME COURT HELD THE

RESIDUAL CLAUSE OF THE ARMED CAREER CRIMINAL ACT TO BE

UNCONSTITUTIONALLY VAGUE

In Johnson v. United States,90 the United States Supreme Court
struck down the residual clause of the ACCA, holding the clause to be
void for vagueness in violation of the Due Process Clause.91  The
ACCA imposed mandatory enhanced sentences for an individual con-
victed for being a felon in possession of a firearm with three prior con-

83. Id. at 9-10.  The committee noted that delays in filing motions and recurring
questions of whether a petitioner had exhausted remedies under state law before filing
in federal court were the primary causes of lengthy litigation. Id.

84. See Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-
132, 110 Stat. 1214 (1996) (combining habeas reform with antiterrorism measures ad-
ded to the United States Code).

85. See H.R. REP. NO. 104-23, at 9-10 (addressing the requirements a petitioner
must satisfy for the federal court system to entertain a petition).

86. Id. at 9.
87. See id. (applying the standard stated by the Supreme Court in Barefoot v. Es-

telle, 463 U.S. 880 (1983), by requiring petitioners to demonstrate probable cause for
their collateral attacks and make a substantial showing that they were denied a federal
right).

88. Id. at 10.  The report noted that this required a “quid pro quo arrangement” in
which the states must in turn strengthen the right to counsel for defendants during
trial, especially in capital cases. Id.

89. See id. at 11, 17-18 (stating that the state of affairs before the passage of
AEDPA resulted in substantial disruption of the sentencing process in both the state
and federal systems, and the new requirements would disincentivize meritless and un-
timely collateral relief motions).

90. 135 S. Ct. 2551 (2015).
91. Johnson II, 135 S. Ct. 2551, 2557 (2015).
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victions constituting either serious drug offenses or violent felonies.92

The residual clause granted the ACCA an expansive scope by includ-
ing convictions for conduct that posed a serious potential risk of physi-
cal harm under the definition of a violent felony.93

Following his arrest after showing an undercover officer his AK-
47 and large ammunition cache, Samuel Johnson pleaded guilty in
2012 to being a felon in possession of a firearm in violation of 18
U.S.C. § 922(g).94  The United States District Court for the District of
Minnesota found that Johnson had three predicate offenses that war-
ranted sentence enhancement under the ACCA.95  Johnson objected to
the classification of his prior convictions for attempted simple robbery
and possession of a short-barreled shotgun as violent felonies and fur-
ther argued that the ACCA’s residual clause was unconstitutionally
vague.96  Over his objections, the district court determined that ex-
isting precedent defined his prior convictions as violent felonies,
stated the residual clause was not unconstitutionally vague, and de-
termined Johnson to be an armed career criminal.97  The court sen-
tenced Johnson to 180 months imprisonment and five years of
supervised release.98  The United States Court of Appeals for the
Eighth Circuit affirmed the ruling of the district court, remarking that
the Supreme Court previously held the ACCA’s provisions to be consti-
tutionally sound.99

On appeal, the Supreme Court held the ACCA’s residual clause to
be unconstitutionally vague.100  The majority identified that the pro-
cess to determine whether a crime posed such risk so as to invoke the
residual clause was fraught with uncertainty.101  The Court noted
that it was difficult to reconcile the residual clause with the categori-
cal approach adopted by the ACCA, which required the analysis of an
individual’s past crimes be constrained to the elements of the crime

92. 18 U.S.C. § 924(e).
93. See 18 U.S.C. § 924(e)(2)(B)(ii).  Applications of the residual clause included

convictions for attempted burglary, failure to report to prison, vehicular flight, driving
under the influence, and possession of a short-barreled shotgun. Johnson II, 135 S. Ct.
at 2558-59.

94. United States v. Johnson, 526 F. App’x 708, 708-09 (8th Cir. 2013) [hereinafter
Johnson I].

95. Johnson I, 526 F. App’x at 709 (noting that Johnson was previously convicted
for attempted simple robbery, simple robbery, and possession of a short-barreled
shotgun).

96. Id. at 709-10.
97. Id. at 710.
98. Id.
99. Id. at 711-12.

100. Johnson II, 135 S. Ct. at 2563.
101. See id. at 2557-58 (stating that the residual clause left “grave uncertainty

about how to estimate the risk posed by a crime” and “about how much risk it takes for a
crime to qualify as a violent felony”).
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defined by state or federal law.102  Instead, the residual clause re-
quired consideration of the individual circumstances of a given offense
because the same crime may create different risks depending on the
circumstances.103  The Court further identified the widely inconsis-
tent application of the residual clause in the lower courts, which re-
sulted in sharp disagreement over fundamental matters among the
circuit courts.104  After refusing to jettison the categorical approach
for the residual clause, the Court found the ACCA’s residual clause to
be unconstitutionally vague.105

C. BEEMAN V. UNITED STATES: THE ELEVENTH CIRCUIT PLACES THE

BURDEN OF PROOF ON THE PETITIONER BY APPLYING THE CLEAR-
UNCLEAR TEST

In Beeman v. United States,106 the United States Court of Ap-
peals for the Eleventh Circuit required petitioners pass the threshold
created by the clear-unclear test to advance a petitioner’s Johnson
claim.107  The United States District Court for the Northern District
of Georgia convicted Jeffrey Beeman in 2009 under 18 U.S.C. § 922(g)
for being a felon in possession of a firearm.108  Finding that Beeman
had been convicted of three or more violent felonies or serious drug
offenses, the trial court enhanced his sentence pursuant to the
ACCA.109  In June 2016, Beeman filed a motion under 28 U.S.C.
§ 2255 asserting that his sentence enhancement was invalid under the
United States Supreme Court’s decision in Johnson v. United
States110 deeming the residual clause of the ACCA unconstitu-

102. Id. at 2557.
103. See id. at 2557-58 (identifying that application of the categorical approach to

crimes determined to be violent felonies by the residual clause required abstraction,
resulted in speculation, and created no standard).

104. Id. at 2560.  The majority pointed out that disagreement between the circuit
courts was not merely what crimes the residual clause applied to, but rather “pervasive
disagreement about the nature of inquiry one is supposed to conduct and the kinds of
factors one is supposed to consider.” Id.

105. Id. at 2561-63.  The following year, the Court held that Johnson created a new
substantive rule of law that applied retroactively, allowing individuals previously con-
victed under the ACCA through the residual clause the opportunity to correct their sen-
tence.  Welch v. United States, 136 S. Ct. 1257, 1268 (2016).

106. 871 F.3d 1215 (11th Cir. 2017).
107. See Beeman v. United States, 871 F.3d 1215, 1220-21 (11th Cir. 2017) (noting

that a § 2255 movant making a Johnson claim must provide evidence indicating that
the claim is valid where the record is silent).

108. Beeman, 871 F.3d at 1217-18.
109. Id. at 1217.  The court identified that “[i]n 1990 Beeman was convicted in Geor-

gia of aggravated assault[,]” and “[i]n 1999 he was convicted in Georgia of two counts of
possession of cocaine with intent to distribute.” Id.

110. 135 S. Ct. 2551 (2015).
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tional.111  The district court denied the motion, stating that Beeman
had not brought a Johnson claim and, alternatively, considering the
merits, his previous convictions met the requirements for sentence en-
hancement outside of the residual clause.112

The Eleventh Circuit ultimately affirmed the district court’s de-
nial, but first found that Beeman had in fact brought forth a Johnson
claim in his motion.113  The court applied the clear-unclear test in de-
termining whether Beeman’s claim could be heard by the court.114

This test required the petitioner to present affirmative evidence indi-
cating his sentence enhancement resulted from the residual clause
where the record is unclear.115  The clear-unclear test allowed the cir-
cuit court to only deny entertaining the merits of Beeman’s motion
where the record clearly indicated that the ACCA’s residual clause
could not possibly have caused his sentence enhancement.116

Beeman argued that Georgia’s aggravated assault statute was
historically placed under the umbrella of the ACCA’s residual
clause.117  The Eleventh Circuit proceeded to consider the merits of
Beeman’s petition after it deemed Beeman had satisfied the initial
burden under the clear-unclear test and established the prima facie
case for a Johnson claim.118  However, the court found that Beeman’s
motion could not survive an examination of its merits, as Beeman
could not demonstrate that it was more likely than not he was sen-
tenced under the residual clause.119  As a result, the Eleventh Circuit
affirmed the district court’s denial of Beeman’s § 2255 motion.120

111. Beeman, 871 F.3d at 1218.  Beeman additionally argued that his aggravated
assault conviction did not qualify as a violent felony as defined by the ACCA’s constitu-
tional provisions. Id.

112. Id. at 1219.
113. Id. at 1220-21 (noting that Beeman brought a Johnson claim despite primarily

attacking the aggravated assault conviction).
114. Id. at 1224 n.6.
115. Id.
116. Id.
117. Id. at 1220-21.  Beeman asserted that aggravated assault in Georgia “ ‘histori-

cally qualified as an ACCA predicate under [the ACCA]’s residual clause,’ and that ‘in
recent years, the Eleventh Circuit has been using the residual clause as a default home
for many state statutes that might otherwise have been counted under the elements or
enumerated crimes clauses.’” Id.

118. Id. at 1221.
119. Id. at 1221-22.  Beeman only provided evidence that established the prima fa-

cie case for his Johnson claim, and the court stated such “general observations . . .
[were] not enough to carry his burden of establishing that he . . . was sentenced as an
armed career criminal . . . because of the residual clause.” Id. at 1224.

120. Id. at 1225.
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D. UNITED STATES V. WINSTON: THE FOURTH CIRCUIT REQUIRES

ONLY THE POSSIBILITY OF THE DISTRICT COURT’S USE OF THE

RESIDUAL CLAUSE

In United States v. Winston,121 the United States Court of Ap-
peals for the Fourth Circuit also addressed the burden a 28 U.S.C.
§ 2255 petitioner must overcome under Johnson v. United States122 to
advance a claim for collateral relief.123  The United States District
Court for the Western District of Virginia convicted Robert Winston
for being a felon in possession of a firearm.124  Since Winston was pre-
viously convicted of three violent felonies or serious drug charges, the
court enhanced his sentence pursuant to the ACCA.125  In 2016, Win-
ston filed a motion under § 2255 to vacate his sentence, relying on
invalidation of the residual clause of the ACCA in Johnson.126  The
district court denied Winston’s motions and Winston appealed to the
Fourth Circuit.127

The Fourth Circuit vacated the judgment of the district court.128

Holding that Winston’s claim was not procedurally barred, the circuit
court found that the record was unclear in showing whether Winston’s
enhanced sentence resulted from application of the ACCA’s residual
clause.129  The court determined that it would be unjust to penalize a
petitioner for the sentencing court’s decision to not specify which
ACCA clause resulted in the petitioner’s enhanced sentence.130  The
Fourth Circuit believed allowing an unclear record to disadvantage
the petitioner would result in selective application of the Johnson rule
and disparity in the treatment of similarly situated defendants.131

Winston therefore only had to demonstrate that his sentence may
have been enhanced through the residual clause to advance his John-

121. 850 F.3d 677 (4th Cir. 2017).
122. 135 S. Ct. 2551 (2015).
123. United States v. Winston, 850 F.3d 677, 679 (4th Cir. 2017).
124. Winston, 850 F.3d at 679.
125. Id. at 680.  Winston’s previous convictions included “(1) rape in violation of the

Uniform Code of Military Justice (UCMJ), (2) robbery in violation of Virginia law, (3)
possession of cocaine with the intent to distribute in violation of Virginia law, and (4)
distribution of cocaine base in violation of federal law.” Id.

126. Id. at 681.
127. Id.  The district court rejected the argument that Winston’s claim was proce-

durally barred due to timeliness and determined that Winston’s convictions for robbery
and possession of cocaine and cocaine base did not run afoul of the Johnson decision. Id.

128. Id. at 686.
129. Id. at 682.  The court noted that “[n]othing in the law requires a [court] to spec-

ify which clause . . . it relied upon in imposing a sentence.” Id. (alteration in original)
(quoting In re Chance, 831 F.3d 1335, 1340 (11th Cir. 2016)).

130. See id. (rejecting the government’s argument that Winston was barred because
the record did not affirmatively establish his sentence resulted from the residual
clause).

131. Id.
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son motion.132  The court concluded that the district court erred in
denying Winston’s motion and found that Virginia common law rob-
bery included conduct outside of the scope of the other valid provisions
of the ACCA.133  On remand, the district court vacated Winston’s
sentence.134

E. UNITED STATES V. GEOZOS: THE NINTH CIRCUIT ANALOGIZES THE

STROMBERG PRINCIPLE TO PETITIONERS SEEKING JOHNSON RELIEF

WHEN THE RECORD IS UNCLEAR

In United States v. Geozos,135 the United States Court of Appeals
for the Ninth Circuit considered the petitioner’s burden of proof for
advancing a claim for collateral relief under Johnson v. United
States136 and reached a conclusion similar to the Fourth Circuit.137

In 2006, the United States District Court for the District of Alaska
convicted David Geozos for being a felon in possession of a firearm and
felony possession of cocaine.138  The district court found that Geozos’s
previous convictions satisfied the ACCA’s requirements for three or
more violent felonies or serious drug charges and enhanced his sen-
tence accordingly.139  On direct appeal, the Ninth Circuit affirmed the
district court’s sentence.140  In 2016, Geozos filed a 28 U.S.C. § 2255
motion, asserting that his enhanced sentence resulted from the dis-
trict court’s reliance on the ACCA’s residual clause.141  The Ninth Cir-
cuit elected to hear the appeal after the district court denied Geozos’s
motion.142

132. Id.
133. Id. at 686.  A conviction for common law robbery under Virginia law did “not

necessarily include the use, attempted use, or threatened use of ‘violent force . . . capa-
ble of causing physical pain or injury to another person[.]’ ” Id. at 685 (citing Johnson v.
United States, 559 U.S. 133, 140 (2010)).

134. United States v. Winston, 3:01-cr-00079, 2017 WL 1498104, at *2-3 (W.D. Va.
Apr. 25, 2017).  The parties subsequently voluntarily dismissed the appeal. United
States v. Winston, 3:01-cr-00079-NKM-RSB-1, 2017 WL 5891603, at *1 (4th Cir. July 7,
2017).

135. 870 F.3d 890 (9th Cir. 2017).
136. 135 S. Ct. 2551 (2015).
137. See United States v. Geozos, 870 F.3d 890, 896-97 (9th Cir. 2017) (determining

it to be improper to burden the petitioner with an unclear record).
138. Geozos, 870 F.3d. at 893.  The charge of cocaine possession was dropped by a

plea deal. Id.
139. Id.  Geozos’s previous convictions included “assault in the third degree in

Alaska” and “possession of cocaine, . . . burglary, . . . armed robbery, . . . robbery and . . .
using a firearm in commission of a felony, and . . . another . . . armed robbery in Flor-
ida.” Id.

140. Id.  The circuit court noted the district court did not specify which offenses jus-
tified the district court’s sentence enhancement, and the circuit court determined that
the robbery and assault convictions qualified as violent felonies. Id.

141. Id. at 894.
142. Id.
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On appeal, the Ninth Circuit addressed whether Geozos’s motion
should be dismissed on procedural grounds and if his motion should
succeed on the merits.143  The court first established that for an al-
leged Johnson claim to advance beyond the procedural hurdle, the
claim must indicate that the petitioner’s sentence violated the Consti-
tution in light of a retroactive rule of constitutional law.144  The cir-
cuit court noted once more that the sentencing court did not specify
what clause of the ACCA it relied on when enhancing Geozos’s
sentence.145

Finding the record unclear, the court adopted the argument prof-
fered by Geozos and applied the Stromberg principle.146  The
Stromberg principle, derived from Stromberg v. California,147 pro-
vides that a conviction from a general verdict where at least one the-
ory of liability is unconstitutionally invalid cannot stand because it
may have rested on an unconstitutional theory.148  Geozos asserted
that an unclear record in the face of a potentially constitutionally in-
valid sentence was akin to a conviction issued by such a general ver-
dict.149  Agreeing with Geozos’s argument, the Ninth Circuit held that
if the record is unclear, a petitioner’s Johnson claim must be ad-
dressed on the merits when the sentencing court may have relied on
the ACCA’s residual clause.150  In considering Geozos’ Johnson claim
on the merits, the circuit court found that robbery and armed robbery
under Florida law included conduct outside of the ACCA’s force
clause, and therefore could only have qualified under the ACCA
through the residual clause.151  The Ninth Circuit determined that
Geozos’s convictions for robbery could not sustain his sentence en-
hancement and ordered his sentence vacated.152

143. Id. at 895.  The circuit court noted that these questions had frequently arisen
in the wake of Johnson. Id.

144. Id.  The court stated that “[a] claim necessarily ‘relies on’ a rule of constitu-
tional law if the claim is that the movant was sentenced in violation of that constitu-
tional rule[,]” and for new and retroactive rules, a § 2255 movant must “show . . . he or
she was sentenced in violation of the Constitution[.]” Id.

145. Id.
146. Id. at 895-96.
147. 283 U.S. 359 (1931).
148. Geozos, 870 F.3d. at 896.
149. Id.  The Ninth Circuit asserted that a judicial finding in post-conviction relief

should be subject to the same standards as a jury’s findings during trial. Id.
150. Id.  The Ninth Circuit noted that robbery or armed robbery under Florida law

was not held to be a violent felony under the ACCA, and conflicting interpretations
existed between the Seventh, Ninth, and Eleventh Circuits. Id. at 897.

151. Id. at 901.  The court noted that robbery under Florida law may occur “when
the force used to take that property is minimal” and not violent. Id.

152. Id.  The record indicated that the sentencing court did not rely on Geozos’s con-
viction for possession of cocaine, and the enhanced sentence could not have successfully
relied on three or more violent felonies without the robbery convictions qualifying as
violent felonies. Id. at 893, 901.
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F. UNITED STATES V. TAYLOR: THE FIFTH CIRCUIT APPLIES THE

FOURTH, NINTH, AND ELEVENTH CIRCUITS’ APPROACHES

In United States v. Taylor,153 the United States Court of Appeals
for the Fifth Circuit also addressed the burden of proof required for a
petitioner to advance a claim under Johnson v. United States154 in the
face of an unclear record.155  In 2006, the United States District Court
for the Northern District of Texas convicted Lawrence Taylor of being
a felon in possession of a firearm.156  The district court noted that
Taylor had three or more convictions resulting from violent felonies,
including causing injury to a child.157  The district court enhanced his
sentence under the ACCA, and on appeal, the Fifth Circuit affirmed
Taylor’s sentence.158  Following the United States Supreme Court’s
decision in Johnson, Taylor filed a 28 U.S.C. § 2255 motion seeking to
vacate his sentence.159  The district court denied Taylor’s motion be-
cause he failed to raise arguments attacking the ACCA’s applicability
at trial or on appeal.160

On appeal, the Fifth Circuit turned to the decisions of the Fourth,
Ninth, Tenth, and Eleventh Circuits to determine the burden of proof
placed on Johnson petitioners.161  Upon examining the decisions of
the other circuit courts, the Fifth Circuit determined there was no
need for the court to adopt any particular standard.162  The circuit
court concluded that Taylor’s § 2255 claim, attacking his conviction for
injury to a child under the ACCA, both overcame the procedural hur-
dle and succeeded on the merits under the Fourth and Ninth Circuits’
standards where uncertainty favored the petitioner.163  Additionally,
precedent indicated that at the time of Taylor’s firearm conviction a
conviction for injury of a child could only be applied through the
ACCA’s residual clause.164  The Fifth Circuit concluded that the show-
ing of this precedent satisfied the standards of the Tenth and Elev-
enth Circuits, which required a petitioner to provide affirmative

153. 873 F.3d 476 (5th Cir. 2017).
154. 135 S. Ct. 2551 (2015).
155. United States v. Taylor, 873 F.3d 476, 477 (5th Cir. 2017).
156. Taylor, 873 F.3d at 477.
157. Id.  Taylor’s previous convictions included two convictions for burglary of a

building and one conviction for causing injury to a child. Id.
158. Id.
159. Id. at 478.
160. Id.  The district court further asserted the trial court did not apply the residual

clause in Taylor’s sentencing. Id.
161. Id. at 479-81.
162. Id. at 481-82.
163. Id.  The Fifth Circuit concluded that under recent precedent a conviction for

injury to a child under Texas law was not a violent felony for the purposes of the ACCA.
Id. at 482.

164. Id.
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evidence before the court examines the merits of his Johnson claim.165

Therefore, the court vacated Taylor’s enhanced sentence.166

IV. ANALYSIS

In Dimott v. United States,167 the United States Court of Appeals
for the First Circuit required a petitioner bringing a claim under
Johnson v. United States,168 to prove it was more likely than not his
sentence enhancement was based on the ACCA’s residual clause.169

In Dimott, Richard Dimott, Wayne N. Collamore, and Charles H.
Casey, Jr. alleged their previous sentence enhancements resulted
from the sentencing court’s application of the residual clause, which
had been declared unconstitutional by the United States Supreme
Court.170  The First Circuit found that the record clearly indicated
Dimott and Collamore’s sentences did not result from the residual
clause.171  For Casey’s claim, where the record was unclear, the court
found that Casey could not prove by a preponderance of the evidence
that the sentencing court applied the residual clause in determining
his sentence.172  The First Circuit determined that the imposition of a
lesser burden on the petitioner would subvert the presumption of the
finality of criminal convictions after a trial and the direct appeal pro-
cess concluded.173  Finding petitioners could not meet these burdens,
the First Circuit affirmed the United States District Court for the Dis-
trict of Maine’s dismissal of all three 28 U.S.C. § 2255 petitions.174

This Analysis will argue that the presumption of finality requires
a petitioner to demonstrate the merits of a claim for collateral relief as
a jurisdictional predicate for the courts.175  This Analysis will further
argue that application of standards weaker than a preponderance of
the evidence subverts the presumption of finality by effectively shift-
ing the burden of proof onto the state after it already satisfied its bur-
den at trial.176  Finally, this Analysis will argue that the First Circuit
properly required petitioners prove by a preponderance of the evi-

165. Id.
166. Id.  The court noted Taylor had already served his statutory maximum sen-

tence of 10 years and ordered his release. Id.
167. 881 F.3d 232 (1st Cir. 2018).
168. 135 S. Ct. 2551 (2015).
169. Dimott II, 881 F.3d 232, 243 (1st Cir. 2018).
170. Dimott II, 881 F.3d at 233-34.
171. Id. at 236.
172. Id. at 243.
173. Id. at 240 (noting that Congress’ intent in passing AEDPA and the Supreme

Court’s disposition towards collateral relief indicated that final judgments are pre-
sumed to be final after the appeal process concludes).

174. Id. at 243.
175. See infra notes 178-187 and accompanying text.
176. See infra notes 188-203 and accompanying text.
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dence the district court enhanced their sentences through the ACCA’s
residual clause before the court fully entertains petitioners’ Johnson
claims.177

A. THE PRESUMPTION OF FINALITY REQUIRES A PETITIONER TO

ESTABLISH THE MERITS FOR COLLATERAL RELIEF

Collateral proceedings operate within a different context than a
defendant’s criminal trial and any subsequent direct appeals.178  Dur-
ing the criminal trial, the state bears the burden of proving the defen-
dant’s guilt beyond a reasonable doubt and justifying the sentence
imposed on the defendant.179  Collateral proceedings occur after the
point where the state met its burden at trial and the presumption of
finality has attached to the conviction and sentence.180  The presump-
tion of finality stipulates that once the trial and direct appeals process
finalizes a defendant’s conviction and sentence, the courts may pre-
sume that the defendant’s conviction complies with the law.181  Even
where substantive changes in the law occur between the sentencing
and the petition for collateral relief, the presumption of finality per-
sists as an obstacle to a petitioner’s claim.182

The burden of proof is on the petitioner seeking collateral relief in
the face of an otherwise legitimate conviction.183  The United States
Supreme Court stated in Frady v. United States184 that proceedings
seeking collateral relief were not to be treated as though they were
extensions of the appellate process.185  In contrast, petitioners must
bear the burden of demonstrating that the merits of their claims war-
rant the court to first hear their collateral claims and then to grant

177. See infra notes 204-215 and accompanying text.
178. Compare Frady II, 456 U.S. 152, 165 (1982) (reversing the holding of the

United States Court of Appeals for the District of Columbia Circuit and noting that
Congress “did not purport to modify the basic distinction between direct review and
collateral review” with regards to the presumption of finality attached to the final judg-
ment), with H.R. REP. NO. 104-23, at 10 (1995) (noting the goal of strengthening the
presumption of finality attached after direct review concludes).

179. See generally Frady II, 456 U.S. at 170.  The Court addressed Frady’s assertion
that the trial court’s erroneous instructions relieved the state of its burden at trial to
prove all elements of murder beyond a reasonable doubt by stating erroneous instruc-
tions alone did not mitigate the jury’s finding of malice. Id. at 170-72.

180. See id. at 164 (noting that the perfection of trial and appellate proceedings “af-
ford[s] their completed operation . . . binding effect”).

181. Id.
182. See id. at 169-71 (addressing the full merits of Frady’s claim because the record

clearly demonstrated that the original jury instructions were declared erroneous by
other decisions of the D.C. Circuit).

183. See id. at 165 (stating that “a final judgment commands respect”).
184. 456 U.S. 152 (1982).
185. See id. at 165 (stating the Court has “long and consistently affirmed that a

collateral challenge may not do service for an appeal”).
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relief.186  The Court’s favoring of the presumption of finality does not
permit courts to entertain a collateral petitioner’s claim when the
claim’s sole merit is the possibility of error at trial.187

B. CONGRESSIONAL INTENT DISCOURAGES APPLYING A BURDEN OF

PROOF WEAKER THAN A PREPONDERANCE OF THE EVIDENCE TO

PETITIONERS’ JOHNSON CLAIMS

In contrast to trial and direct appellate proceedings, collateral ac-
tions are subject to stronger procedural hurdles that a petitioner must
overcome by demonstrating that the petition merits examination and
then relief.188  In passing AEDPA, the United States Congress in-
tended, in part, to strengthen the finality of conviction by restricting
the flow of meritless collateral relief claims to federal courts.189  To
comply with Congress’ intent to prevent courts from entertaining mer-
itless claims, the courts must require petitioners to overcome the pre-
sumption of finality by providing sufficient evidence that their claims
merit relief.190  For collateral action to be fully entertained by the
courts, petitions must demonstrate their merits are enough to weigh
the proceedings in favor of petitioners.191  Requiring less than a pre-
ponderance of the evidence to establish subject matter jurisdiction for
petitioners’ collateral claims subjects the courts to entertaining peti-
tions for collateral relief that would not survive a full examination of
their merits.192  Even where the facts demonstrate the petitioner’s

186. See id. at 166 (holding that a petitioner seeking collateral relief “must clear a
significantly higher hurdle than would exist on direct appeal”); see also Dimott II, 881
F.3d 232, 240 (1st Cir. 2018) (noting that when the final judgment is perfected, 28
U.S.C. § 2255 petitioners bear the burden of proof in post-conviction proceedings).

187. Cf. Frady II, 456 U.S. at 170 (holding that in the case of a collateral attack on
erroneous jury instructions not objected to at trial, the petitioner must show “not merely
that the errors . . . created a possibility of prejudice, but . . . worked to his actual and
substantial disadvantage”).

188. See Frady II, 456 U.S. 152, 165 (1982) (noting the distinction in the circum-
stances between direct and collateral review).

189. See H.R. REP. NO. 104-23, at 9 (noting the burden imposed on federal courts by
overwhelming numbers of meritless collateral claims); see also Dimott II, 881 F.3d 232,
242-43 (citing Turner v. United States, 699 F.3d 578, 587 (1st Cir. 2012)) (noting the
goal of AEDPA was to “further [the] finality of convictions”).

190. Compare H.R. REP. NO. 104-23, at 9 (requiring a § 2255 petitioner make a “sub-
stantial showing of the denial of a Federal right” to receive a certificate of appealabil-
ity), with Dimott II, 881 F.3d at 243 (requiring petitioner establish a Johnson claim by a
preponderance of the evidence to establish the court’s subject matter jurisdiction)

191. Compare Frady II, 456 U.S. at 167-68 (finding erroneous jury instructions
given at trial merited the Court to address the question of whether Frady’s conviction
resulted from illegitimate prejudice), with Dimott II, 881 F.3d at 243 (noting that Casey
failed to warrant the court address whether his convictions resulted from the ACCA’s
residual clause because he only proved there was a possibility the residual clause was
applied at his sentencing).

192. Compare Beeman v. United States, 871 F.3d 1215, 1224 n.6 (11th Cir. 2017)
(applying the clear-unclear test and permitting a Johnson claim to be fully analyzed
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claim merits relief, establishing jurisdiction for the petitioner’s claim
remains the burden of the petitioner and is not for the court to estab-
lish on the petitioner’s behalf.193

A court that imposes a burden less than a preponderance of the
evidence on Johnson petitioners blurs the distinction between direct
review and collateral review.194  In United States v. Geozos,195 the
United State Court of Appeals for the Ninth Circuit eroded the dis-
tinction between direct review and collateral review when it applied a
variation of the principle created by Stromberg v. California196 to the
collateral context.197  This principle treats uncertainty in favor of the
defendant at trial by maintaining that a verdict that may have rested
on unconstitutional grounds is invalid.198  The Ninth Circuit applied
the Stromberg principle to a petitioner filing a Johnson claim to cor-
rect allegedly invalid sentences.199  To establish subject matter juris-
diction, the court only required the petitioner to demonstrate that the
record was unclear regarding whether his sentence resulted from the
ACCA’s residual clause.200  A court accords little, if any, significance
to the presumption of finality attached to the rendered final judgment
when it shifts the burden of proof back to the state because of a mere
possibility that sentencing rested on invalid grounds.201  Placing the
state’s conviction and sentence under scrutiny after it already demon-

when petitioner provided general affirmative evidence his sentence may have been en-
hanced by the ACCA’s residual clause only to hold that the petitioner failed to establish
his claim’s validity by a preponderance of the evidence), with Dimott II, 881 F.3d at 243
(holding that petitioner failed to establish jurisdiction by failing to prove by a prepon-
derance of the evidence his sentence was enhanced through the residual clause).

193. Compare Frady II, 456 U.S. at 167-68 (reasoning that plain error review, where
an appellate court may correct errors not objected to at trial, was inappropriate in the
context of collateral relief and petitioner must prove his own case for both subject mat-
ter jurisdiction and the merits), with United States v. Geozos, 870 F.3d 890, 896 (9th
Cir. 2017) (establishing jurisdiction by recognition of the unclear record regarding the
categorization of petitioner’s prior offenses).

194. Cf. Frady II, 456 U.S. at 165 (stating that “a collateral challenge may not do
service for an appeal”).

195. 870 F.3d 890 (9th Cir. 2017).
196. 283 U.S. 359 (1931).
197. Compare Geozos, 870 F.3d at 896-97 (holding that an unclear record should

favor the petitioner by application of a doctrine created to address an error during direct
review), with Frady II, 456 U.S. at 165-66 (stating that standards and doctrines created
for direct appellate proceedings are generally not to be applied to collateral claims fol-
lowing the conclusion of appellate review).

198. Geozos, 870 F.3d at 896 (citing Stromberg v. California, 283 U.S. 359, 367-68
(1931)).

199. See id. at 897 (stating that an unclear record regarding classification of felonies
warranted application of the Stromberg principle to fully examine Geozos’s petition).

200. Id.
201. Compare Frady II, 456 U.S. at 165-66 (holding that the standards used on di-

rect appeal are not to be transplanted into collateral proceedings), and Dimott II, 881
F.3d at 241 (noting that Stromberg did not implicate any standard in the context of
collateral review), with Geozos, 870 F.3d at 896-97 (applying a variation of the
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strated guilt beyond a reasonable doubt at trial and direct appeal un-
dermines the presumption of finality.202  In undermining the
presumption of finality, opens the collateral review procedure to abuse
and requires the state to mount resources to affirmatively assert the
clarity of the record and, once more, address the merits of the case
after the trial’s conclusion.203

C. THE FIRST CIRCUIT ADOPTED THE PROPER STANDARD BY

REQUIRING PETITIONERS TO SHOW THE ENHANCEMENT OF THEIR

SENTENCES MORE LIKELY THAN NOT RESULTED FROM APPLICATION

OF THE ACCA’S RESIDUAL CLAUSE

In Dimott v. United States,204 the United States Court of Appeals
for the First Circuit gave proper deference to the presumption of final-
ity when it concluded that a petitioner must prove a Johnson claim by
a preponderance of the evidence before a court may properly hear the
petition.205  This standard is appropriate within the collateral relief
context of criminal proceedings because it affords due recognition to
the fact that the state proved its case at trial beyond reasonable
doubt.206  Requiring a petitioner to prove a claim by a preponderance
of the evidence further carries out congressional intent in culling the
abuse of petitions for collateral relief burdening the federal courts.207

The First Circuit’s preponderance of the evidence standard main-
tains the distinction between direct review and collateral review by

Stromberg principle during collateral review proceedings to establish subject matter ju-
risdiction for petitioner’s collateral attack).

202. See Frady II, 456 U.S. at 164-65 (stating that “a final judgment commands
respect” and “[o]ur trial and appellate procedures are not so unreliable that we may not
afford their completed operation any binding effect beyond the next in a series of end-
less postconviction collateral attacks”).

203. Id.
204. 881 F.3d 232 (1st Cir. 2018).
205. Compare Frady II, 456 U.S. 152, 164, 166 (noting that after the final judgment,

the presumption of finality entitles courts “to presume [the petitioner] stands fairly and
finally convicted” and the petitioner seeking collateral relief “must clear a significantly
higher hurdle” than on direct appeal to acquire relief), and H.R. REP. NO. 104-23, at 11
(1995) (noting the United States Congress’ interest in strengthening the presumption of
finality by increasing the requirements a petitioner must satisfy to seek and be granted
collateral relief), with Dimott II, 881 F.3d 232, 240 (1st Cir. 2018) (stating that any
standard less than the preponderance of the evidence would “undercut an animating
principle of AEDPA: the presumption of finality”).

206. Compare Frady II, 456 U.S. at 164 (stating the United States Court of Appeals
for the District of Columbia Circuit failed to give proper deference to the presumption of
finality in its vacation of Frady’s sentence through the plain error standard), with
Dimott II, 881 F.3d at 240 (placing the burden on the petitioner to show the district
court more likely than not enhanced the sentence through the residual clause).

207. Compare H.R. REP. NO. 104-23, at 9 (stating the abuse of habeas motions and
other collateral actions are of significant concern in the passage of AEDPA), with Dimott
II, 881 F.3d at 243 (dismissing petitioners’ claims on jurisdictional bases rather than
engaging in analysis of the petitioners’ convictions used to enhance their sentences).



2019] DIMOTT V. UNITED STATES 213

deferring to the presumption of finality.208  The First Circuit placed
the onus on the petitioner to justify why the court ought to entertain
his or her Johnson petition.209  In doing so, the court afforded proper
significance to the state’s establishment that the petitioner’s convic-
tion was warranted beyond a reasonable doubt.210  Applying a stan-
dard weaker than the preponderance of the evidence, particularly
with the use of a doctrine created for the direct review process, such as
the principle from Stromberg v. California,211 undermines the distinc-
tion between direct and collateral review by effectively forcing the
state to remake its argument for sentencing.212  Further, requiring a
preponderance of the evidence does not create an unobtainable stan-
dard for petitioners bearing meritorious claims.213  In giving due def-
erence to the presumption of finality that guides the parameters of the
collateral relief process, the First Circuit properly established that pe-
titioners seeking to correct their sentences under Johnson v. United
States214 must prove their claims by a preponderance of the evidence
to enable courts to exercise jurisdiction and fully analyze collateral
claims.215

208. See id. at 240 (quoting Teague v. Lane, 489 U.S. 288, 309 (1989)) (noting that
“[w]ithout finality, the criminal law is deprived of much of its deterrent effect”).

209. See id. (noting that the First Circuit’s precedent concerning collateral review
required such allocation of the burden of proof).

210. Id.
211. 283 U.S. 359 (1931).
212. Compare Frady II, 456 U.S. at 165 (stating that the same standards and rules

regarding the burden of proof applicable during the direct review process do not gener-
ally translate into the collateral review context), and Dimott II, 881 F.3d at 240 (con-
struing uncertainty against the petitioner because the petitioner bears the burden to
prove his claim by a preponderance of the evidence), with United States v. Geozos, 870
F.3d 890, 897 (9th Cir. 2017) (construing uncertainty in favor of the petitioner as the
court would on direct review through the Stromberg principle), United States v. Win-
ston, 850 F.3d 677, 682 (4th Cir. 2017) (construing uncertainty in favor of the petitioner
so as to not treat similarly situated defendants differently), and Beeman v. United
States, 871 F.3d 1215, 1224 n.6 (11th Cir. 2017) (construing uncertainty in favor of the
petitioner where a petitioner can assert some affirmative evidence not contradicted by
the record).

213. Compare Geozos, 870 F.3d at 896 (asserting that a petitioner only needs to
demonstrate uncertainty over whether his sentence was enhanced pursuant to the
ACCA’s residual clause), and Winston, 850 F.3d at 682 (asserting that requiring more
than a demonstration of uncertainty would “violat[e] ‘the principle of treating similarly
situated defendants the same’”) (internal citations omitted), with United States v. Tay-
lor, 873 F.3d 476, 481-82 (5th Cir. 2017) (determining that the petitioner established his
claim by a preponderance of the evidence before the court fully entertained his claim
and granted relief by arguing that it was more likely than not that the offenses used to
predicate sentence enhancement under the ACCA were applied through the ACCA’s
residual clause).

214. 135 S. Ct. 2551 (2015).
215. Compare Dimott II, 881 F.3d at 240 (noting that allowing “mere possibility” to

advance a petitioner’s Johnson claim would undermine the finality afforded to criminal
sentencing), with Frady II, 456 U.S. at 166 (reaffirming that a final conviction warrants
the petitioner to meet greater standards when seeking collateral relief).
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V. CONCLUSION

If a petitioner alleges his or her ACCA-enhanced sentence re-
sulted from application of the invalid residual clause, the United
States Court of Appeals for the First Circuit held in Dimott v. United
States216 that the petitioner must prove by a preponderance of the evi-
dence that the trial court utilized the residual clause at sentencing.217

When the trial and direct review process conclude, the presumption of
finality attaches to the judgment, and the petitioner seeking collateral
relief must demonstrate the merits of his or her claim to overcome the
finality of a sentence.218  Further, a court imposing a standard weaker
than a preponderance of the evidence disregards this presumption of
finality and treats direct review and collateral review as interchange-
able.219  Therefore, the First Circuit gave the presumption of finality
and the distinction between direct and collateral review due deference
in requiring, as a predicate to jurisdiction, a petitioner to prove by a
preponderance of the evidence that his or her enhanced sentence re-
sulted from the ACCA’s residual clause.220

The First Circuit’s approach requires petitioners to support their
claims that their sentences resulted from the ACCA’s residual clause
by a preponderance of the evidence before courts may establish subject
matter jurisdiction.  Though it adds to the circuit court split over
which standard to apply to petitioners seeking to correct ACCA-en-
hanced sentences, the First Circuit’s standard in Dimott both effectu-
ates the United States Congress’ intent to restrict access to collateral
relief to truly meritorious petitions and preserves the presumption of
finality in criminal proceedings.

The lower standards crafted by the United States Courts of Ap-
peals for the Fourth, Ninth, and Eleventh Circuits were unnecessary,
as their analysis of the merits mirrored the requisites identified by the
First Circuit in Dimott.  A court that grants jurisdiction by using a
standard lower than a preponderance of the evidence to a claim under
Johnson v. United States,221 only to determine that the petitioner
failed to establish the merits of his or her petition, arbitrarily disre-
gards congressional intent and federal precedent favoring the pre-
sumption of finality.  However, the First Circuit’s approach avoids
creating an unnecessary exception for a Johnson claim by giving due
deference to the presumption of finality, thereby simplifying the anal-

216. 881 F.3d 232 (1st Cir. 2018).
217. Dimott II, 881 F.3d 232, 242-43 (1st Cir. 2018).
218. See supra notes 178-187 and accompanying text.
219. See supra notes 188-203 and accompanying text.
220. See supra notes 204-215 and accompanying text.
221. 135 S. Ct. 2551 (2015).
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ysis and consuming less of the federal courts’ time and resources.  To
prevent further arbitrary exceptions to the petitioner’s burden in
claims for collateral relief, the United States Supreme Court should
step in and affirm the notion that a Johnson claim is no different from
other claims for collateral relief.  Following the presumption of final-
ity, the Court should hold that it is the burden of the petitioner to
establish by a preponderance of the evidence that the petitioner’s
ACCA-enhanced conviction rested upon the ACCA’s residual clause.

Ryan Baker—’20


